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Patrick  v.  Smith,  p.  ii,  col.  ii,  line  34,  insert  "^"  before  "surety." 
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unless  tucepted**;  p.  53,  lines  3  and  4  of  syllabus,  for  "unless  an  actual  sale  has  been  made^  t.  /.,  where"  read 

**9H  a  amditUnal  promise  by  a  purekater  where  the  offer  is  withdrawn  by  the  principal  before  actual  acceptance. 

In  such  case**;  fifth  line  insert  "failtd'*  between  the  words  vendee  and  concur. 
Simon's  Appkal,  p.  91,  forty-first  line,  for  "appellant"  read  ''appellees.** 
McMiCHAEL  et  al.,  v.  Thb  Inter-County  Street  Railway  Company,  p.  179,  syllabus,  the  word  "Dubi- 

tur"  should  be  *'Dubitatur.*^ 
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Commonwealth  v.  HarmeL 

Constitutional  law — Act  of  February  d,  l8jOf 
P.  L.  jg^^Peddiing  of  docks — Sale  or  Uase 
— Effect  of  finding  of  facts  by  Judge  on  ap- 
peal from  summary  conviction  by  justice. 

The  Act  of  February  6.  1830,  P.  L.  39,  forbidding  the 
peddling  of  clocks,  except  by  persons  who  have  obtained 
a  license,  is  constitutional.  It  is  a  police  regulation  and 
makes  no  discrimination  between  citizens  of  this  and  of 
any  other  State,  and  is  enforceable  against  citizens  of 
other  States,  or  their  agents,  peddling  clocks  in  this 
State. 

Where  B.  delivers  to  A.  a  clock,  which  he  says  he  is 
selling  on  the  instalment  plan,  and  a  contract  is  executed, 
whereby  A.  "rents"  from  B.  the  clock  for  a  given 
term  at  a  specified  rate  per  week,  and  B.  agrees  that  at 
any  time  within  the  term  A.  may  purchase  the  clock  at  a 
price  equal  to  the  rental  for  the  term,  and  be  allowed  on 
said  price  whatever  he  had  paid  under  the  agreement,  the 
transaction  is  a  sale  and  not  a  leasing. 

The  findings  of  fact  by  a  judge  on  an  appeal  from  a 
summary  conviction,  while  they  have  not  the  conclusive 
effect  of  a  verdict  of  a  jury,  are  entitled  to  great  weight, 
and  will  not  be  disturbed  unless  plun  error  is  shown. 

Appeal  of  Rudolph  Harmcl,  from  the  judg- 
ment of  the  Quarter  Sessions  of  Allegheny 
County,  finding  him  guilty  of  peddling  clocks  in 
violation  of  the  Act  of  February  6,  1830,  P.  L. 
39,  and  imposing  sentence  in  accordance  there- 
with. 

Rudolph  Harmel  was  convicted  before  Geo. 
H.  Clementson,  justice  of  the  peace,  of  ped- 
dling clocks  without  a  license  in  violation  of  the 
Act  of  February  6,  1830,  P.  L.  39.  Upon  peti- 
tion an  appeal  was  allowed  to  the  Court  of 
Quarter  Sessions,  and  the  case  was  heard  before 
Porter,  J.,  before  whom  the  following  evidence 
was  given  for  the  Commonwealth : — 

George  H.  Clementson,  justice  of  the  peace, 
said:  ''Rudolph  Harmel  was  arrested  on  the 
1 7ih  of  April,  and  brought  before  me,  charged 
with  peddling  clocks,  under  the  Act  of  February 
6,  1830.  At  the  time  of  the  hearing  he  admitted 
that  he  had  no  license }  said  he  did  not  think  it 
was  necessary.  He  said  that  he  was  selling 
clocks  and  other  articles  on  the  instalment  plan ; 


that  all  the  goods  that  he  disposed  of  were  leased ; 
and  a  copy  of  the  lease  was  offered  in  the  evi- 
dence before  me.  Defendant  stated  that  he  had 
made  no  cash  sales  in  the  borough  of  Braddock. 
Under  the  evidence  I  found  the  defendant 
guilty,  and  imposed  the  penalty  of  ^50,  as  pro- 
vided; and  in  default  of  payment  thereof,  I 
committed  him  to  jail." 

Jerry  Lutz  said  :  "I  am  constable  of  the  bor- 
ough of  Braddock,  Allegheny  County.  I  was 
sitting  with  Mr.  Fisher  in  front  of  his  store,  in 
Braddock  borough,  on  April  17,  1894.  Defen- 
dant came  along  carrying  a  clock.  Mr.  Fisher 
asked  defendant  how  much  he  wanted  for  the 
clock.  Defendant  replied  |6  on  payments,  25 
cents  a  week.  Mr.  Fipher  then  said  :  'I  will  give 
you  |2  for  your  clock.'  Defendant  replied  that 
he  did  not  sell  for  cash.  I  watched  defendant. 
He  went  with  his  clock  into  several  places  on 
the  street.  I  followed  him.  He  went  into 
Markowitz's  shoe  store.  They  spoke  German, 
and  I  could  not  understand  what  they  said.  He 
left  the  clock  there.  I  arrested  him  for  peddling. 
He  said  he  had  no  license.  He  showed  no 
license  when  arrested  by  me  at  Markowitz's 
store." 

Thomas  Ward  said  :  **I  keep  a  restaurant  in 
the  borough  of  Braddock.  The  defendant  came 
into  my  place  of  business  with  a  clock,  and  held 
it  up,  and  asked  me  whether  I  wanted  to  get  a 
clock,  or  whether  I  wanted  to  buy  a  clock;  I 
cannot  remember  which.  As  I  didn't  want  any 
clock  I  dismissed  him  at  once." 

William  Murray  said :  **I  am  a  barber  in  the 
borough  of  Braddock.  Defendant  came  in  my 
place  of  business  the  first  time  without  any  clock 
and  asked  me  if  I  wanted  to  get  a  clock.  I  said 
no,  I  don't  need  one.  Some  time  afterwards  on 
the  same  day  he  came  to  my  place  of  business 
with  a  clock  and  wanted  me  to  take  one  for  |6, 
25  cents*a  week.  I  didn't  want  a  clock  and  he 
left." 

J.  Fisher  said  :  *'The  constable  was  sitting  be- 
side me  on  the  17th  of  April.  Defendant  came 
along,  and  I  asked  him  what  he  would  take  for 
his  clock,  and  he  said  |6,  25  cents  a  week.  I 
then  said  to  him,  I  will  give  you  |2  cash  for  it. 
Defendant  replied  that  he  did  not  sell  for  cash. 
I  didn't  want  a  clock.  I  have  clocks  for  sale  in 
my  store.  I  know  the  defendant  well.  He 
knew  that  I  did  not  want  a  clock." 

For  the  defence  the  following  evidence  was 
given : — 

Rudolph  Harmel,  defendant,  said  :  **I  am  the 
defendant  in  this  case.  I  am  in  the  employ  of 
the  American  Wringer  Company.  Its  place  of 
business  is  on  Wylie  avenue,  in  the  city  of  Pitts- 
burgh. I  have  been  living  in  Pittsburgh  for  two 
months.  Before  I  came  to  Pittsburgh  I  lived  in 
Braddock  for  about  a  year  and  a  half.    I  am  can- 
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vassing  for  the  American  Wringer  Company.  I 
secure  orders  for  goods  and  then  deliver  them. 
We  take  a  lease  for  the  goods  and. receive  weekly 
payments.  Sometimes  I  receive  the  first  pay- 
ment, but  none  of  the  other  payments.  The 
collector  from  the  house  does  all  the  collecting. 
I  am  not  allowed  to  make  cash  sales.  I  never 
made  a  cash  sale  in  the  borough  of  Braddock.  I 
had  not  made  any  sales,  and  I  was  not  peddling 
at  the  time  1  was  arrested.  1  generally  take  or- 
ders from  this  sample  book.  (Sample  book 
oflered  in  evidence.)  Sometimes  I  carry  a  clock 
with  me.  I  made  no  sales,  but  leased  goods. 
The  firm  I  worked  for  owned  the  goods.  I 
secure  orders  for  goods  to  be  leased,  and  agree 
to  deliver  the  goods  at  th^eir  residence.  Some- 
times 1  deliver  them  the  same  day,  if  I  find  time  ; 
sometimes  one  or  two  days  after  wards.  The  firm 
for  which  1  work  has  an  office  in  the  borough  of 
Braddock.  The  office  used  is  in  the  livery  stable 
building.  We  keep  our  goods  in  that  room  in 
the  day  time.  We  also  have  a  horse  and  wagon 
at  that  livery  stable.  We  have  occupied  that 
room  since  the  ist  of  April.  In  the  morning  of 
the  day  that  I  was  arrested  I  had  taken  -an  order 
from  Mr.  Markowitz,  the  shoe  dealer,  for  a  clock. 
Some  time  afterwards  I  took  the  clock  and  de- 
livered it  to  Mr.  Markowitz.  On  my  way  to  his 
place  I  stopped  at  a  number  of  places  and 
showed  the  clock,  and  asked  if  they  wanted  to 
get  one.  I  was  in  Mr.  Murray's  place  of  busi- 
ness, and  also  in  Mr.  Ward's  place  of  business, 
on  that  day.  I  did  not  offer  to  sell  that  clock — 
I  had  disposed  of  it — but  1  tried  to  secure  orders 
for  others  like  it.  I  don't  sell  to  any  one,  but 
lease  goods.  The  firm  for  which  I  work  pays  all 
the  expenses  of  renting  the  office  and  keeping  the 
team.  After  I  secure  an  order  I  go  to  the  office 
and  get  the  article  and  deliver  it.  We  opened  our 
office  there  about  the  ist  of  April,  and  expect  to 
continue  it  there.  There  was  no  sf^n  of  our 
business  upon  our  office  or  any  other  place.  We 
sold  on  the  instalment  plan ;  that  is,  leased 
goods  upon  condition  of  weekly  payments,  and 
at  expiration  of  lease  the  party  had  a  right  to 
buy  for  a  nominal  sum." 

Question  by  attorney  for  Commonwealth : 
What  commission  did  you  receive  on  goods 
sold? 

Answer.  I  received  20  per  cent. 

G.  W.  Brown  said :  **I  am  in  the  employ  of 
the  American  Wringer  Company  and  work  with 
the  defendant.  I  have  charge  of  the  office  at 
Braddock.  We  rented  that  place  on  the  28th 
day  of  March,  1894.  We  have  about  ten  or 
fifteen  hundred  dollars'  worth  of  goods  there. 
We  have  a  horse  and  a  wagon  which  we  use.  I 
have  paid  $4  for  one  month's  rent.  Our  only 
place  of  business  is  the  room  rented  in  the  livery 
stable  building." 


G.  H.  Rishell  said  :  "I  have  charge  of  the 
business  of  the  American  Wringer  Company  in 
the  City  of  Pittsburgh.  Our  place  of  business 
is  located  on  Wylie  avenue.  No.  43.  I  have 
only  been  with  the  company  a  short  time,  but 
the  company  has  been  doing  business  in  Pitts- 
burgh some  ten  or  twelve  years.  We  do  our 
business  through  canvassing  agents.  Our  agents 
are  not  allowed  to  make  sales.  They  take  orders 
and  deHver  the  goods.  All  goods  are  put  out  on 
the  regular  instalment  lease,  the  leases  are  passed 
over  to  us,  and  our  collectors  collect  payments 
on  them.  We  pay  a  mercantile  tax.  The  pre- 
sent bill  for  this  year  has  just  been  rendered. 
The  defendant  in  this  case  was  in  our  employ  at 
the  time  he  was  arrested.  He  is  paid  by  com- 
mission. The  American  Wringer  Company  is  a 
corporation  of  the  State  of  Rhode  Island.  I 
don't  know  who  the  president  or  secretary  is;  I 
don't  know  who  the  directors  of  the  company 
are." 

The  form  of  paper  signed  by  those  receiving 
clocks  from  the  defendant  was  as  follows : — 

''Article  No.  11,863. 

<*This  indenture  witnesseth  that  The  Ameri- 
can Wringer  Company,  successor  to  the  Metro- 
politan Manufacturing  Company,  the  first  party, 
does  hereby  rent  unto  Mrs.  B.  Daly,  the  second 
party,  one  clock  for  the  term  of  thirteen  months 
from  the  date  hereof,  for  the  use  of  which  clock 
said  second  party  agrees  to  pay  to  said  first  party 
the  sum  of  25  cents  rent  per  week,  in  advance, 
which  sum  said  second  party  agrees  is  a  reason- 
able rental  therefor  ;  and  said  second  party  fur- 
ther agrees  that  at  any  time  during  the  term  of 
this  lease  when  said  rent,  or  any  part  of  it,  shall 
be  iti  arrears  and  unpaid,  the  said  second  party 
will  deliver  up  said  clock  to  said  first  party  and 
forfeit  the  residue,  if  any,  of  the  term  of  this 
rental,  said  second  party  to  so  deliver  up  said 
clock  in  as  good  condition  as  when  by  them  re- 
ceived, the  natural  wear  and  decay  only  ex- 
cepted. 

* 'Husband's  place  of  business  :  name  [seal.] 

"Residence. 

**We,  The  American  Wringer  Co.,  successor 
to  the  Metropolitan  Manufacturing  Company, 
the  first  party  in  the  foregoing  rental,  agree  that 
said  second  party  may  purchase  at  any  of  the 
stores  of  the  said  first  party  the  above  described 
article  at  any  time  during  the  term  of  the  above 
described  rental  for  the  price  of  $13  in  cash,  and 
be  allowed  as  a  credit  on  such  cash  purchase 
whatever  said  second  party  has  paid  thereon  as 
rent  under  the  above  agreement. 

"Signed,  The  American  Wringer  Company, 
successor  to  The  Metropolitan  Manufacturing 
Company,  opposite  depot." 

The  Court  made  the  following  judgment : — 

"May  I,  1894,  the  defendant,  Hudolph  Har- 
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me\,  is  adjudged  guilty  of  going  from  place  to 
place  to  sell  clocks  without  a  license  so  to  do 
being  by  him  first  obtained ;  and  the  said  defen- 
dant is  adjudged  to  forfeit  and  pay  the  sum  of 
fifty  dollars ;  and  in  default  of  payment  of  said 
forfeiture  it  is  ordered  that  the  said  Rudolph 
Harmel  be  committed  to  the  jail  of  Allegheny 
County  until  discharged  by  due  process  of  law.*' 

The  defendant  took  this  appeal,  and  assigned 
as  error  the  entry  of  the  above  judgment. 

IV,  K.  Shiras  (with  him  /.  IV.  Kinnear, 
George  Shiras ^  3d,  and  C,  C,  Dickey),  for  ap- 
pellant. 

The  Act  regulates  only  the  peddling  of  a  cer- 
tain kind  of  articles,  if  valid  at  all  it  must  be  as 
a  police  regulation,  but  a  police  regulation  must 
be  directed  against  the  business  or  practice  that 
is  harmful,  not  against  one  or  some  of  the  per- 
sons who  may  be  engaged  in  it. 

There  is  nothing  harmful  in  clocks.  The  Act 
therefore  discriminates  against  certain  articles  of 
trade. 

A  police  regulation  must  be  reasonable  and  for 
the  common  benefit ;  it  must  be  exercised  by 
means  of  laws  that  are  equal  and  uniform  \  it 
must  not  be  in  restraint  of  trade,  nor  ought  it  to 
impose  a  burden  without  an  apparent  benefit. 

MUlcretown  v.  Bell,  123  Pa.  151. 

Commissioners  v.  The   Northern  Liberties  Gas  Co. , 

12  Id.  318. 
Sayre  Borough  v.  Phillips,  148  Id.  482. 

The    imposition  of  a  license  tax  on  peddling 
goods  is  a  regulation  of  commerce. 
Brennan  v,  Titusville,  153  U.  S  289. 
Weltonz;.  Missouri,  91  Id.  275. 

The  question  now  arises  how  far  trading  of 
this  kind  is  entitled  to  Federal  protection.  It  is 
not  claimed  that  these  clocks  were  disposed  of 
in  the  original  packages  in  which  they  came  into 
the  State  ;  but  there  is  no  established  law  fixing 
the  breaking  of  the  original  packages  as  the  limit 
of  Federal  protection.  The  opinion  of  the 
United  States  Supreme  Court  in  Brennan  v. 
Titusville,  supra,  strongly  indicates  that  Federal 
protection  of  goods  imported  from  one  State  to 
another  extends  beyond  the  original  package. 

In  Welton  v.  Missouri,  91  U.  S.  282,  it  is 
said  :  **It  is  sufficient  to  hold  now  that  the  com- 
mercial power  continues  until  the  commodity 
has  ceased  to  be  the  subject  of  discriminating 
legislation  by  reason  of  its  foreign  character." 

But  the  evidence  shows  that  the  clocks  in  this 
case,  which  were  imported  from  another  State, 
were  not  sold,  but  leased  by  the  defendant ;  and 
that  they  are  still  the  property  of  the  Rhode 
Island  corporation.  The  foreign  corporation 
has  not  parted  with  its  property  in  the  clocks. 
There  is  still  a  commercial  relation  existing  be- 
tween the  Rhode  Island  Company  and  the  citi- 
zens of  Pennsylvania.     Is  not  this  such  inter- 


state commerce  as  is  entitled  to  Federal  protec- 
tion ? 

The  defendant  was  not  a  peddler  but  a  can- 
vasser. 

Commonwealth  v.  Gardner,  133  Pa.  284. 

The  contract  was  a  lease  and  valid  as  a  bail- 
ment. 

Wheeler  &  Wilson  Manufacturing  Co.,  v.  Heil,  115 
Pa.  487. 

A.  B.  Stevenson,  for  appellee. 

The'  Act  does  not  prohibit  the  sale  of  clocks, 
but  provides  for  the  licensing  of  persons  of  good 
moral  character  to  hawk  them.  The  Act  has 
been  upheld. 

Wolf  V.  Clark,  2  Watts,  298. 

The  defendant  was  a  peddler. 

Comth  V.  Gardner,  133  Pa.  284. 

There  are  many  police  regulations  which  do 
affect  interstate  commerce,  but  which  have  been 
and  will  be  sustained  as  clearly  within  the  power 
of  the  State. 

Brennan  v.  Titusville,  supra, 

Ficklen  v.  Shelby  County  Taxing  District,  145  U. 
S.  I. 

The  ownership  of  the  goods  can  make  no  diff- 
erence— the  license  is  a  personal  privilege. 

Gibson  v.  Kauffield,  63  Pa.  168. 

January  7,  1895.  Wiluams,  J.  The  judg- 
ment now  appealed  from  rests  on  three  distinct 
findings  of  fact  made  by  the  learned  Judge  of 
the  Court  below.  These  are,  first,  that  the  de- 
fendant was  engaged  in  April,  1894,  in  the  busi- 
ness of  selling  clocks  in  Allegheny  County; 
second,  that  he  made  his  sales  not  as  a  merchant 
having  a  place  of  business  but  as  a  peddler  go- 
ing from  house  to  house  and  exposing  his  clocks 
for  sale  in  the  homes  he  had  invaded ;  and 
third,  that  he  was  in  so  doing  violating  the  Act 
of  sixth  February,  1830,  P.  L.  39,  as  he  had  no 
license  authorizing  him  to  sell  clocks. 

These  findings  have  not  the  conclusive  effect 
of  a  verdict,  but  they  are  entitled  to  great  weight, 
and  will  not  be  disturbed  unless  plain  error  is 
shown.  As  to  the  second  and  third  findings  no 
serious  question  is  raised.  It  is  conceded  that 
the  defendant  had  no  license  under  the  Act  of 
1830,  and  it  is  not  denied  that  he  carried  his 
clocks  from  house  to  house  and  disposed  of  them 
wherever  he  could  bring  a  possible  customer  to 
bay. 

The  first  finding  is  attacked  on  the  allegation 
that  the  defendant  did  not  sell  clocks  but  let 
them  for  hire,  and  that  the  persons  who  took 
them  w^ere  bailees  and  not  purchasers.  In  sup- 
port of  this  position  the  written  agreement  made 
with  customers  was  relied  on.    It  provided  that 
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the  American  Wringer  Company  rents  one  clock 
for  the  term  of  thirteen  months  at  the  rate  of 
twenty-five  cents  per  week,  or  thirteen  dollars 
for  the  term,  and  the  lessee  may  at  any  time 
during  the  term  purchase  the  clock  for  the  price 
of  thirteen  dollars  and  be  allowed  all  rents  as  a 
credit  on  such  purchase.  Now  let  it  be  conceded 
that  this  agreement  may  be  enforced  according  to 
its  terms  between  the  parties  because  it  is  their 
agreement ;  the  question  still  remains,  what  is 
the  legal  effect  as  to  the  rights  of  creditors  or  the 
Commonwealth  ? 

The  rent  and  the  price  of  the  article  are  the 
same.  The  payment  of  the  price  passes  the  title 
to  the  purchaser.  It  was  plain  to  the  Court  be- 
low that  the  device  of  a  lease  was  a  cover  for  an 
actual  sale  in  violation  of  the  Act  of  1830  so 
thin  as  to  be  transparent.  The  justice  of  the 
peace  before  whom  they  were  first  brought  testi- 
fies that  the  defendant  admitted  that  he  was  sell- 
ing clocks.  The  constable  who  arrested  him 
testifies  that  he  saw  him  going  from  house  to 
house  peddling  clocks.  Maggie  Tyrie,  a  witness, 
says  he  offered  to  sell  a  clock  to  her.  She 
finally  took  it,  and  the  paper  relied  on  as  a  lease 
was  produced,  executed  and  left  with  her  as  a 
receipt  for  the  money  paid.  Two  other  wit- 
nesses testified  that  clocks  were  offered  to  them 
to  be  paid  for  by  monthly  or  weekly  payments. 
G.  H.  Rishel,  the  general  agent  of  the  Ameri- 
can Wringer  Company  at  Pittsburgh,  testified 
that  the  company  was  a  corporation  created  un- 
der the  laws  of  Rhode  Island ;  that  the  clocks 
were  made  in  Connecticut  and  sent  to  him  in 
original  packages.  By  him  they  were  delivered 
to  the  road  agents  of  the  company  who  sold 
them  at  retail  upon  a  commission.  In  answer  to 
the  question,  '*0n  what  terms  are  they  sold?" 
his  answer  was  **They  are  sold  on  monthly  in- 
stalments." This  testimony  clearly  warranted 
the  first  finding  of  fact,  viz  :  that  the  clocks  were 
sold,  and  that  the  lease  or  instrument  so  called 
was  a  device  contrived  to  evade  the  Act  of  1830, 
and  defeat  its  salutary  provisions. 

The  findings  of  fact  standing  undisturbed 
there  is  but  one  question  left  and  that  a  question 
of  law.  Is  the  Act  of  1830  constitutional?  It 
is  not  alleged  that  it  violates  any  provision  of  the 
Constitution  of  this  State,  but  it  is  said  that  it 
violates  the  Constitution  of  the  United  States  be- 
cause it  interferes  with  interstate  commerce. 
But  how  does  it  interfere  with  interstate  commerce  ? 
It  is  a  part  of  a  system  of  police  legislation' be- 
ginning as  early  as  1784  directed  against  the 
business  of  peddling  because  of  the  fraud  and 
crime  connected  with  it.  The  Act  of  1784  in 
its  preamble  recites  the  mischief  requiring  a 
remedy  thus,  "Whereas  many  idle  and  vagrant 
persons  may  come  into  this  State,  and  under 
pretence  of  being  hawkers  and  peddlers  may 


greatly  impose  on  many  persons  in  the  quality 
and  price  of  goods,  and  also  commit  felonies  and 
other  misdemeanors ;  for  preventing  such  incon- 
veniences  and  evil  practices,  and  to  the  intent 
that  no  person  may  be  admitted  to  follow  the 
business  of  hawkers  and  peddlers  within  this 
State  but  those  who  are  of  known  honesty  and 
civil  behaviour;"  and  then  follow  the  provisions 
of  the  statute  requiring  proof  of  good  moral 
character,  and  the  payment  of  a  license  fee  by 
the  applicant.  As  new  branches  of  this  peri- 
patetic commerce  have  sprung  up  the  Legislature 
has  extended  the  prohibition  of  the  Act  of  1 784 
to  them.  As  early  as  1830  the  peddling  of 
worthless  clocks  became  an  evil  of  sufficient 
magnitude  to  attract  the  attention  of  the  Legis- 
lature, and  in  that  year  the  Act  now  before  us 
was  passed  requiring  all  persons,  resident  or 
non-resident,  desiring  to  embark  in  the  business, 
to  make  proof  before  the  Court  of  Quarter  Ses- 
sions of  their  **good  moral  character,"  and  to 
obtain  a  license  authorizing  them  to  peddle 
clocks.  The  purpose  of  the  Act  was  to  secure 
some  measure  of  protection  for  the  citizens  of 
the  Commonwealth  against  the  frauds  practiced 
upon  them  by  strangers  who  had  no  place  of 
business  in  the  State,  and  who  when  wanted  to 
answer  for  their  cheats  and  crimes  were  safely 
beyond  the  reach  of  process. 

This  Court  has  uniformly  asserted  the  validity 
of  such  legislation  as  a  reasonable  and  proper 
exercise  of  the  police  power,  and  we  do  not  pro- 
pose to  travel  over  the  argument  again  in  this 
case. 

It  is  urged  that  the  Act  is  a  trade  regulation 
like  the  ordinance  of  Sayre  Borough  considered 
in  148  Pa.  482.  But  this  statute  is  not  directed 
against  certain  persons  engaged  in  peddling 
clocks.  It  is  directed  against  all  persons.  It 
does  not  distinguish  between  the  citizens  of  dif- 
ferent sub-divisions  of  this  State,  or  between  citi- 
zens of  Pennsylvania  and  those  of  any  other 
State.  It  is  directed  against  the  business  of 
peddling  clocks  by  whomsoever  undertaken.  It 
does  not,  however,  prohibit  the  business  but 
regulates  it.  The  regulation  is  reasonable.  It 
is  impartial  in  its  operation.  It  is  general  in  its 
application.  It  meets  the  tests  required  by  Mil- 
lers! own  V,  Bell,  123  Pa.  151 ;  by  Sayre  Borough 
V,  Phillips,  148  Id.  482,  and  by  Welton  v,  Mis- 
souri, 91  U.  S.  275. 

In  the  recent  case  of  Brennan  v.  The  City  of 
Titusville  the  judgment  of  this  Court  was  re- 
versed by  the  Supreme  Court  of  the  United 
States  on  the  ground  that  the  ordinance  upon 
which  the  prosecution  rested  was  not  a  police^ 
but  a  trade  regulation.  But  it  was  said  in  that 
case  that  **by  virtue  of  its  jurisdiction  over  per- 
sons and  property  within  its  limits  a  State  may- 
provide   for  the  security   of   the  lives,   limbs^ 
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health  and  comfort  of  persons,  and  the  protec- 
tion of  property  so  situated,"  subject  to  the 
qualification  that  a  "subject  matter  which  has 
•  been  confided  exclusively  to  Congress  by  the 
Constitution  is  not  within  the  police  power  of 
the  State  unless  placed  there  by  Congressional 
action." 

We  submit  with  great  respect  that  the  control 
of  no  branch  of  retail  trade  has  been  ''confided 
exclusively  to  Congress  by  the  Constitution;'* 
and  that  the  interstate  commerce  clause  was 
never  intended  to  do  more  than  keep  the  great 
channeb  of  commerce  open,  and  to  guard 
against  such  obstructions  as  State  custom  houses, 
State  inspections.  State  taxes  and  the  like  on 
goods  passing  from  manufacturer  or  wholesaler 
in  one  State  to  retail  dealer  or  consumer  in  an- 
other. 

It  must  be  conceded  that  these  clocks  may  be 
sent  into  this  State  in  manufacturers'  packages, 
and  they  may  be  sold  in  the  same  packages  un- 
der  the  authority  of  the  interstate  commerce 
clause  ;  but  once  in  this  State  and  the  package 
opened  by  the  consignee,  the  disposition  of  the 
separate  articles  at  retail  is  infra-state  traffic  and 
subject  to  the  police  regulations  that  experience 
may  show  to  be  necessary  for  the  protection  of 
citizens  in  the  comfort  of  their  homes  and  the 
enjoyment  of  their  property.  To  deny  this  power 
to  the  States,  and  to  assert  that  the  wandering 
and  unscrupulous  adventurers  who  buy  their 
brass  jewelery  or  worthless  clocks  on  one  side  of 
a  State  line  may,  as  agents  of  interstate  com- 
merce, invade  any  other  State  to  cheat  and  de 
fraud  its  citizens,  is  to  degrade  the  whole  subject 
and  to  create  needless  friction  between  the  gen 
cral  government  and  the  people  of  the  several 
States. 

It  is  suggested  that  these  clocks  standing  on  the 
shelves  of  purchasers  belong  to  the  Rhode  Island 
corporation  still.  This  overlooks  the  finding  of 
the  Court  below  that  they  were  sold.  It  over- 
looks the  testimony  of  the  general  agent  of  the 
corporation,  who  says  distinctly  **they  were  sold 
on  monthly  instalments." 

Finally,  the  general  principle  that  penal 
statutes  are  to  be  stricdy  construed  is  appealed 
to  as  a  reason  for  reversing  the  judgment  of  the 
Court  below.  We  cannot  see  its  applicability. 
The  statute  forbids  the  peddling  of  clocks.  The 
defendant  was  fairly  and  properly  convicted  on 
the  evidence  of  violating  the  statute.  He  did 
exactly  that  thing  which  the  statute  commanded 
him  not  to  do.  No  matter  how  strictly  the 
statute  may  be  construed  he  has  been  found 
goilty  of  violating  it,  and  this  finding  is  abund- 
antly supported  by  the  testimony.  He  should 
therefore  sufifer  the  penalty  he  has  incurred. 

If  any  vestiges  of   the  police  power  of  the 
tates  remain  to  them  for  the  protection  of  the 


property  or  of  the  comfort  of  the  people,  we 
must  think  the  statute  now  before  us  is  a  proper 
exercise  of  that  power,  and  that  the  States  do 
not  invade  the  jurisdiction  of  Congress  when 
they  seek  to  regulate  a  business  conducted,  in 
the  language  of  the  preamble  to  the  peddler's 
Act,  by  **idle  and  vagrant  persons,"  and  in  a 
manner  that  does  **greatly  impose  on  many  per- 
sons in  the  quality  and  price  of  goods,"  and 
which  results  in  the  commission  by  these  irre- 
sponsible vagrants  of  * 'felonies  and  other  mis- 
demeanors." 

We  cannot  bring  ourselves  to  doubt  the  valid- 
ity of  the  statute  of  sixth  February,  1830,  or  the 
justice  of  the  conviction  and  judgment  appealed 
from. 

The  judgment  is  affirmed. 


Oct. '94,  311.  November  9,  1894. 

COMMONWEALTH  V,  COON. 

Tbis  case  was  argued  with  the  foregoing. 

January  7,  1895.  Williams,  J.  This  case  is 
ruled  by  Commonwealth  v,  Harmel,  and  for  the 
reasons  given  in  the  opinion  in  that  case  and 
filed  herewith  the  assignments  of  error  are  over- 
ruled and  the  judgment  is  affirmed.  h.  b. 


Jan.  *94».479-  January  9,  1895. 

Gowen  v.  Pierson. 

Arbitration — Agreement  to  refer ^  by  parties  to 
executory  contracts — Finality  of  award  as  to 
matters  which  were  within  agreement  to  ar- 
bitrate, but  which  were  not  presented  to  the 
arbitrators. 

Where  parties  to  an  executory  contract  agree  that  all 
disputes  arising  in  relation  thereto  shall  first  be  submitted 
to  tiie  arbitrament  of  one  or  more  named  persons,  they 
are  bound  by  the  agreement  and  cannot  seek  redress  else- 
where, until  the  person  or  persons  so  chosen  have  been 
discharged  by  having  made  an  award  or  otherwise ; 
aliter^  where  the  agreement  is  to  submit  to  persons  to  be 
afterwards  agreed  upon. 

Where  parties  to  an  executory  contract  agree  to  submit 
any  differences  which  may  arise  to  certain  named  arbitra- 
tors and  a  dispute  having  arisen  the  arbitrators  meet  at 
the  request  of  one  party,  and  the  other,  although  proper- 
ly notified  of  the  meeting  and  given  full  opportunity  to 
attend,  neglects  to  attend  and  an  award  is  made  against 
him,  he  cannot  afterwards  in  an  action  on  the  award 
raise  as  a  defence  matter  which  he  could  have  presented 
before  the  arbitrators. 

Appeal  of  Francis  I.  Gowen,  plaintiff,  from  the 
order  of  the  Common  Pleas  No.  i,  of  Phila- 
delphia  County,  discharging  a  rule  for  judgment 
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for  want  of  a  sufficient  affidavit  of  defence  in 
an  action  of  assumpsit  brought  by  him  against 
Isaac  K.  Pierson.  The  plaintiff  filed  the  follow- 
ing statement : 

**0n  the  28th  day  of  March,  A.  D.  1888,  the 
plaintiff  and  defendant  entered  into  a  contract 
for  the  erection  and  construction,  by  the  latter 
for  the  former,  of  a  dwelling  house,  and  in  pur- 
suance thereof  the  defendant  proceeded  to  erect 
the  house  provided  for  therein,  a  true  copy  of 
which  contract  is  hereto  annexed,  to  which  the 
plaintiff  begs  leave  to  refer  as  fully  as  if  the 
same  had  been  herein  fully  set  forth.  As  will 
be  seen  by  reference  thereto,  said  contract  con- 
tained the  following  provision :  *  The  above 
named  architects,  Cope  &  Stewardson,  are  here- 
by made  arbitrators,  to  determine  all  questions 
arising  under  this  contract,  and  no  action 
shall  be  sustained  by  either  party  hereto 
for  any  alleged  breach  of  the  same  untilthe 
said  arbitrators  shall  have  certified  that  there  is  a 
cause  of  action,  and  if  they  shall  certify  the 
amount  due  in  respect  of  such  breach,  then  no 
action  shall  be  maintained  except  for  the 
amount  or  sum  so  certified.  And  it  is  further 
agreed,  that  in  <:ase  of  the  death  of  either  of 
the  said  architects  above  named,  the  survivor  of 
them  shall  have  and  exercise  all  power  and  func 
tions  hereby  given  to  them  jointly.* 

*'That  disputes  arose  between  plaintiff  and  de 
fendant  as  to  certain  questions  arising  under 
said  contract.  And  thereupon  at  the  request  of 
the  plaintiff  the  arbitrators  named  in  said  con- 
tract did,  in  pursuance  of  the  submission  em- 
braced in  said  contract,  lawfully  and  duly  pro- 
ceed to  hear  and  determine  the  matters  in  dis- 
pute between  said  plaintiff  and  defendant  aris- 
ing under  the  said  contract,  having  first  given 
due  and  legal  notice  to  said  defendant  of  their 
intention  so  to  do  and  of  the  time  and  place  fixed 
for  the  hearing  of  said  matters,  and  did  there- 
upon find  that  there  existed  a  valid  cause  of  ac 
tion  upon  the  part  of  the  plaintiff  herein 
against  the  defendant  herein  owing  to 
breach  of  said  contract  by  said  defendant, 
and  further  certified  and  foijnd  that  there  was 
due  by  said  defendant  to  said  plaintiff  in  respect 
of  such  breach  the  sum  of  $1,320.55. 

**A  true  copy  of  said  award  is  attached  hereto. 

^'Plaintiff  avers  that  the  said  defendant,  though 
requested  so  to  do,  has  declined  to  pay  the 
amount  of  said  award  or  any  part  thereof,  and 
that  the  same  remains  unpaid,  and  is,  with  in- 
terest as  aforesaid,  justly  due  and  owing  by  the 
defendant  to  the  plaintiff. 

"(Signed)  Francis  I.  Gowen. 

The  award  recited  that  the  arbitrators,  having 
been  advised  by  Gowen,  that  a  dispute  had 
arisen,  appointed  December  5,   1889,  at  3  p. 


M.,  for  a  hearing,  and  gave  notice  of  such  ap- 
pointment to  Pierson;  that  on  the  5th,  Gowen  at- 
tended but  Pierson  did  not;  that  they  adjourned 
to  December  13,  at  3  p.  m.,  and  gave  notice  of 
the  adjournment  to  Pierson,  that  on  that  day 
they  were  attended  by  Gowen  but  not  by  Pier- 
son, whereupon  they  proceeded  to  hear  the  case, 
and  having  considered  the  testimony  of  Gowen, 
and  alsa  the  claim  of  Pierson,  so  far  as  the 
same  was  shown  by  a  bill  for  work  done  by  him^ 
and  rendered  to  Gowen  and  by  the  latter  sub- 
mitted to  the  arbitrators,  they  found  that  there 
was  a  valid  cause  of  action  by  Gowen  against 
Pierson  for  a  breach  of  contract,  and  certified 
the  amount  due  by  Pierson  to  Gowen  to  be 
^1,320.55.  The  defendant  filed  an  affidavit  of 
defence,  setting  up : 

I.  That  the  contract  set  forth  in  the  statement 
of  plaintiffs  claim,  as  being  made  between  the 
plaintiff  and  defendant,  was  fully  performed  and 
executed  by  the  parties  thereto,  the  defendant 
having  performed  all  of  the  conditions  thereof 
on  his  part,  and  the  plaintiff  on  his  part  having 
paid  him  in  full  all  the  sums  mentioned  in  said 
contract,  to  wit,  the  sum  of  twelve  thousand 
one  hundred  and  fifty-three  (112,153.00)  dol- 
lars for  the  several  items  mentioned  therein. 

II.  That  the  said  plaintiff  on  or  about  the 
28th  day  of  March,  A.  D.  1888,  employed  the 
said  defendant  to  do  and  perform  certain  extra 
work  and  labor,  and  furnish  certain  extra  ma- 
terial to  enter  into  the  (Construction  of  said  house 
in  addition  to  that  theretofore  furnished  and 
done,  amounting  to  the  sum  of  four  thousand 
four  hundred  and  fifty-five  dollars  and  thirteen 
and  one-half  cents  ($4,455. 13 j4),  ^^^  ^^  which 
work  and  labor  was  done  and  materials  furnish- 
ed as  aforesaid  by  defendant  to  plaintiff.  That 
of  this  sum  the  sum  of  four  thousand  one  hun- 
dred and  sixty-two  and  36-100  dollars  (£4,162.- 
36),  has  been  paid  to  defendant,  leaving  a  bal- 
ance of  two  hundred  and  ninety-two  and 
77-100  dollars  ($292.77)  still  due  and  justly 
owing  from  the  plaintiff,  to  the  defendant,  and 
he  will  ask  for  a  certificate  therefor. 

III.  That  the  alleged  award  annexed  to  the 
statement  of  plaintiffs  claim  does  not  entitle 
plaintiff  to  recover  thereon,  because — 

(a)  Tiiere  is  nothing  to  show  that  the  arbitra- 
tors had  jurisdiction  of  the  matter  submitted. 

(d)  The  payment  of  the  entire  contract  price,, 
together  with  the  sum  allowed  for  extra  work, 
was  in  full  performance  of  the  contract  and  a 
waiver  of  the  arbitration  clause  on  the  part  of 
the  plaintiff. 

(c)  The  said  award  does  not  state  that  all 
matters  in  controversy  were  submitted  or  deter- 
mined. 

(/i)  The  award  does  not  allege  any  specific 
cause  of  action,  or  any  breach  of  any  particular 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


part  or  covenant  of  the  contract  which  appears 
to  have  been  the  subject  of  said  award. 

(j)  The  said  award  is  otherwise  vague,  uncer- 
tain, indefinite  and  is  not  in  effect  a  statement 
under  the  Act  of  1887  requiring  an  affidavit  of 
defence. 

A  rule  was  taken  for  judgment  for  want  of 
sufficient  affidavit  of  defence,  which,  after  argu- 
ment was  discharged  by  the  Court. 

The  plaintiff  took  this  appeal  and  assigned  as 
error  the  discharge  of  the  rule. 

James  £.  Hood  smd  George  Tucker  Bispham, 
for  appellant. 

When  a  contract  for  work  to  be  done 
provides  that  an  individual  particularly  named 
in  and  chosen  by  the  contract,  shall 
decide  all  disputes  which  may  arise  be 
tween  contracting  parties,  neither  party  may 
seek  another  tribunal  until  the  arbitrator  has 
been  discharged,  either  by  making  an  award 
or  by  reasons  which  prevent  him  from  so  doing; 
it  is  not  in  the  power  of  either  of  the  contract- 
ing parties  to  revoke  the  appointment,  and  the 
arbitrator's  award  is  binding,  both  as  to  fact  and 
law  and  may  not  be  reviewed  for  error. 

Commercial  Union  Assurance  Co.  v.   Hocking,  115 

Pa.  414. 
Snodgrass  v.  Gavitt,  28  Id.  221. 
Monongabela  Navigation  Co.  v,  Fenlon,  4  W.  &  S. 

205. 
Reynolds  v.  CaMwell,  51  Pa.  298. 
O'Reilly  v.  Kerns.  52  Id  214. 
Connor  v  Simpson*  104  Id.  440 
Brown  v.  Decker,  142  Id.  640. 
Hartupee  v.  Pittsburgh,  97  Id.  107. 
Hartupeer.  City  of  Pittsburgh,  131  Id.  535. 
Howard  v.  Allegheny  Valley  R.  R.  Co.,  69  Id  489 
McGbeehan  v,  DuflSeld,  5  Id.  497. 
Irwin  V.  Shultz,  46  Id.  74. 
Qaig'ey  v,  DeHaas,  82  Id.  267. 
Ho^eiter  v.  City  of  Pitt-burgh,  107  Id.  419. 
Ro  inson-Rea  Co.  v.  Mellon,  139  Id.  257. 
Kennedy  v.  Poor,  151  Id.  472. 
Scott  V.  Avery,  5  House  of  Lords  Cases,  811, 

The  affidavit  of  defence  was  necessary  in  this 
case — there  is  disclosed  a  complete  cause  of  ac- 
tion arising  ex  contractu,  and  all  the  elements 
for  liquidation  of  damages  are  furnished. 

Byrne  f'.  Hayden,  124  Pa.  170. 

Barr  v  McGary,  I  }i  Id.  406. 

Jones  V.  Gordon,  124  Id  263. 

Heller  t/.  Royal  In?.  Co.,  151  Id.  loi. 

Osbom  V  Bank,  154  Id   134. 

Bayard  v,  Gilasspy,  I  Miles  256. 

The  agreement  to  submit  rendered  the  award 
final,  although  it  did  not  contain  the  usual  clause 
that  the  award  <*should  be  final,  conclusive  and 
binding  upon  the  parties." 

Speer  v.  Bidwell,  44  Pa.  23. 
Bowen  v  Cooper,  7  Watts  312. 
Valentine  v.  Valentine,  2  Barb.  Ch.  437. 

Charles  A.  Chase  {Charles  C.  Lister  with 
him),  for  appellee.  | 


The  clause  relied  on  by  the  plaintiff  as  an 
agreement  to  submit  to  arbitration;  does  not 
amount  to  an  arbitration  clause.  It  merely  pro- 
vides that  the  arbitrators  may  certify  that  in 
their  opinion  there  is  a  cause  of  action,  and  the 
language  of  the  contract  would  imply  that  a  suit 
at  law  might  be  sustained  in  respect  to  the  issue 
thus  raised  and  certified  by  the  arbitrators.  This 
is  the  most  liberal  construction  that  can  be  placed 
upon  this  provision  in  favor  of  the  appellant, 
and  as  the  language  of  the  contract  is  the  law 
which  governs  the  case,  there  is  nothing  in  the 
contract  to  estop  the  defendant  from  setting 
forth  the  fact  that  he  has  a  just  and  true  defence 
to  the  plaintiffs  claim. 

The  right  to  a  trial  by  jury  cannot  be  taken 
away  by  implication  merely,  and  it  must  af- 
firmatively appear  that  the  arbitrators  have  ex- 
clusive jurisdiction  of  the  matter  in  contro- 
versy in  order  that  the  right  to  trial  by  jury  may 
be  ousted. 

Lauman  v  Young,  31  Pa.  306. 

There  is  nothing  in  the  award  in  the  present 
case  to  show  what  was  submitted  or  what  was 
decided  to  give  the  arbitrators  jurisdiction  of 
the  subject  matter. 

A  fatal  objection  to  the  award  is  the  fact  that 
the  same  is  not  co  extensive  with  the  alleged 
agreement  of  submission.  The  contract  pro- 
vides that  the  architects  **are  hereby  made  arbi- 
trators to  determine  ail  questions  zx'\^\v\guwdtr 
this  contract,"  etc.  If  the  argument  of  the  ap- 
pellant is  to  be  adopted  that  the  defendant  is  ab- 
solutely concluded  by  the  decision  of  the  arbi- 
trators, then  he  must  be  prepared  to  show  that 
their  award  embraced  all  questions  arising  under 
the  contract;  that  it  is  certain,  final  and  conclu- 
sive, and  that  it  disposes  absolutely  of  all  mat- 
ters included  in  the  submission. 

Connor  v  Simpson,  104  Pa.  440 

A  glance  at  th6  award  in  this  case  will  show 
that  it  does  not  dispose  of  all  questions  in  con- 
troversy, or  that  it  is  certain  or  final,  or  that  the 
arbitrators  ever  intended  it  should  be.  That  it 
does  not  set  forth  any  breach  of  the  contract, 
or  anything  from  which  a  breach  could  be  in- 
ferred, and  it  does  not  say,  except  inferentially, 
that  any  breach  has  occurred,  and  the  arbitrators 
find  nothing  more  nor  less  than  that  in  their 
opinion  there  is  a  valid  cause  of  action  by  the 
plaintiff  against  the  defendant.  A  defendant  is 
not  concluded  by  such  a  finding. 

Hamilton  v.  Hart,  125  Pa   142. 

The  statement  filed  is  not  within  the  affidavit 
of  defence  law. 

Rex  V.  Fbher,  6  Weekly  Notes,  558. 
McCollougb  V.  Bojd,  120  Pa.  552. 
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January  28,  1895.  Sterrett,  C.  J.  This 
action  is  on  an  award  of  arbitrators  who  were 
chosen  by  the  parties  to  this  suit  in  the  conclud- 
ing clause  of  a  building  contract  executed  by 
them  on  March  28,  1888.  Said  contract,  and 
the  award  made  in  pursuance  of  the  arbitration 
clause  thereof,  are  fully  recited  in  plaintiffs 
statement  of  claim.  After  providing  for  the 
erection  of  the  house  therein  mentioned,  etc., 
"according  to  and  in  all  respects  conforming 
with  the  plans  and  specifications  prepared  by 
Cope  &  Stewardson,  architects,*'  the  contract 
expressly  provides  that  any  variations  thereof, 
**made  at  the  request  of  the  party  of  the  second 
part,  will  be  executed  by  the  party  of  the  .first 
part  without  additional  charge,  unless  there  is  a 
written  agreement  entered  into  by  the  parties 
hereto  upon  the  subject  of  such  variations;** 
and  then  concludes  with  the^aid  arbitration  clause, 
thus:  "The  above  named  architects.  Cope  & 
Stewardson,  are  hereby  made  arbitrators  to  de- 
termine all  questions  arising  under  this  contract, 
and  no  action  shall  be  sustained  by  either  party 
hereto  for  any  alleged  breach  of  the  same  until 
said  arbitrators  shall  have  certified  that  there  is  a 
cause  of  action,  and  if  they  shall  certify  the 
amount  due,  in  respect  of  such  breach,  then  no 
action  shall  be  maintained  except  for  the  amount 
or  sum  so  certified.  And  it  is  further  agreed 
that  in  case  of  the  death  of  either  of  the  archi- 
tects above  named,  the  survivor  of  them  shall 
have  and  exercise  all  power  and  functions 
hereby  given  to  them  jointly.** 

Disputes  having  arisen  between  the  parties  as 
to  certain  matters  pertaining  to  the  building  con- 
tract, the  action  of  said  arbitrators  was  duly  in- 
voked by  the  plaintiff.  After  notifying  the  de- 
fendant of  the  time  and  place  of  meeting,  etc., 
they  proceeded  to  hear  and  consider  the  matters 
in  dispute,  and  thereupon  found  that  there  ex- 
isted a  valid  cause  of  action  on  the  part  of  the 
plaintiff  against  the  defendant,  owing  to  a  breach 
of  said  contract  by  the  latter,  and  further  found 
and  certified  that  there  was  due  by  him  to  plain- 
tiff, in  respect  of  said  breach,  the  sum  of 
11,320,55.  This  action  of  the  arbitrators  is 
fully  set  forth  in  their  award.  It  is  also  stated 
therein  that  the  defendant,  although  duly  noti- 
fied of  the  time  and  place  of  meeting,  adjourned 
meeting,  etc.,  failed  to  appear  before  them  in 
person  or  otherwise. 

Plaintiffs  stateipent,  in  clear,  precise  and  spe- 
cific terms,  presents  a  complete  cause  of  action  ; 
and  the  only  question  is  whether  there  is  any- 
thing in  defendant's  affidavit  that  amounts  to  a 
valid  defence.  If  there  is,  we  have  failed  to 
discover  it.  Defendant  does  not  deny  that  there 
were  matters  in  dispute  between  himself  and 
plaintiff  in  respect  of  the  building  contract;  nor 
does  he  deny  that  after  being  duly  notified  of 


the  meetings  of  the  arbitrators,  he  stood  aloof 
and  refused  to  participate  therein.  No  reason 
for  this  is  even  suggested,  unless  it  be  in  the 
averment  that  he  had  received  from  plaintiff  all 
that  he  was  entitled  to  claim,  except  **a  balance 
of  $292.77  still  due  and  justly  owing  from  the 
plaintiff  to  the  defendant,**  etc.  This  is  no  ex- 
cuse  for  refusing  to  appear  before  the  arbitrators 
and  make  such  answer  as  he  had  to  plaintiffs 
complaint.  Having  thus  ignored  the  special  tri- 
bunal which  he  assisted  in  creating  and  invest- 
ing with  full  and  exclusive  authority,  "to  deter- 
mine all  questions  arising  under**  the  contract 
between  plaintiff  and  himself,  he  is  not  in  a 
position  to  raise  questions  which  he  might  have 
presented  to  the  arbitrators,  or  to  re-open,  in 
this  action  on  their  award,  questions,  upon 
which  they  were  authorized  to  pass  and  did  in 
fact  determine  in  making  up  their  award.  Ac- 
cording to  the  terms  of  the  submission,  the  ar- 
bitrators were  to  determine  all  questions  aris- 
ing under  the  building  contract;  no  action 
could  be  maintained  by  either  party  for  any  al- 
leged breach  of  the  contract  until  a  cause  of  ac- 
tion was  certified  by  the  arbitrators,  and  if,  as 
was  done  in  this  case,  they  certified  "the 
amount  due  in  respect  of  such  breach,**  then  no 
action  could  be  maintained  except  for  the 
amount  or  sum  so  certified. 

The  law  applicable  to  such  submissions  and 
awards  is  well  settled  in  a  long  line  of  cases, 
among  which  are,  Monongahela  Navigation  Co. 
V.  Fenlon,  4  W.  &  S.  205  ;  Reynolds  v,  Cald- 
well, 51  Pa.  298;  Hartupee  v.  Pittsburgh,  97 
Id.  107;  Hostetter  z^.  Pittsburgh,  107  Id.  419; 
Commercial  Assurance  Co.  v,  Hocking,  115 
Id.  407,  414;  Kennedy  z/.  Poor,  151  Id.  474. 

In  these  and  other  cases  that  might  be  cited, 
the  law  is  definitively  settled  that  where  parties  to 
an  executory  contract  agree  that  all  disputes 
arising  in  relation  thereto,  shall  be  first  submit- 
ted to  the  arbitrament  of  one  or  more  named 
persons,  they  are  bound  by  the  terms  of  submis- 
sion and  cannot  seek  redress  elsewhere  until  the 
person  or  persons  so  chosen  have  been  dis- 
charged by  having  made  an  award  or  otherwise; 
but  where  the  agreement  is  to  submit  to  one  or 
more  persons  to  be  afterwards  agreed  upon,  the 
law  is  different.  In  Hartupee  v»  Pittsburgh,  j«- 
pra,  the  plaintiff  was  non-suited  on  the  ground 
that  his  only  remedy  under  the  contract  was  on 
an  award  by  the  defendant's  mechanical  engi- 
neer who  was  final  arbiter  of  any  dispute  under 
the  contract  in  question,  and  no  such  award  had 
been  made. 

We  are  satisfied  that  the  affidavit  of  the  de- 
fendant discloses  no  available  defence  and  the 
rule  for  judgment  should  have  been  made  abso- 
lute. 

It  is  therefore  ordered  that  the  record  be  re- 
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mitted  to  the  Court  below  with  directions  to 
•enter  judgment  against  the  defendant  for  the 
sum  claimed  by  plaintiff,  unless  other  legal  or 
equitable  cause  be  shown  why  said  judgment 
should  not  be  so  entered. 

H.  B. 


Oct  '94,  241. 


November  2,  1894. 


Groetzinger  v.  Kann  &  Co. 

Contract y    construction    of —^Warranty — Evi- 
dence. 

Plaintiff  wrote  to  defendants  after  dispute  as  to  the 
•diaracter  of  leather  furnished  by  the  former,  "our  leather 
is  DOW  thoroughly  tanned,  will  re-ship  Saturday*'  to  which 
defendant  replied,  "if  your  leather  is  thoroughly  tanned 
DOW  and  all  right 'in  other  respects  we  would  take  it  as 
before." 

Held:  fi.)  that  these  letters  made  a  contract  that  the 
leather  to  be  sent,  must  be  thoroughly  tanned  leather. 

(2.)  Defendant  was  entitled  to  show  that  the  leather 
was  to  be  used  as  harness  leather  and  in  order  to  be  of 
use  must  be  thoroughly  tanned. 

Appeal  of  W.  L.  Kann,  trading  as  W.  L. 
Xann  &  Co.  defendant,  from  the  judgment  of  the 
Common  Pleas  .No'  2,  of  Allegheny  County,  in 
action  of  assumpsit  brought  by  J.  C,  C.  G.,  and 
R.  W.  Groetzinger,  trading  as  G.  Groetzinger's 
Sons.  The  facts  as  they  appeared  at  the  trial 
before  Magee,  J.,  are  sufficiently  stated  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  Court  directed  the  jury  to  render  a  ver- 
dict for  plaintiff.  Verdict  accordingly  and 
judgment  thereon. 

The  defendant  appealed  assigning  for  error, 
inter  alia^  the  above  direction  and  the  refusal  of 
defendant's  offers  to  prove  that  the  leather  was 
purchased  for  the  purpose  of  making  harness,  that 
this  was  known  to  the  plaintiff  and  that  only 
thoroughly  tanned  leather  could  be  used  for  that 
purpose. 

Abraham  Israel^  {/osiak  Cohen  with  him), 
for  appellant. 

Defendant  had  a  right  to  stipulate  that  the 
leather  should  be  of  a  certain  quality. 

Warrens.  Philadelphia  Coal  Co.,  83  Pa.  487. 
Mining  Co.  t/.  Jones,  108  Id.  63. 

The  letter  constituted  a  contract  stipulation 
that  the  leather  should  be  thoroughly  tanned. 

Phila.  &  Reading  Coal  Co  v.  Hoffman,  4  All.  Rep. 

848. 
Holloway  v,  Jocoby,  120  Pa.  583. 
Dailey^.  Green   r^  Id.  125. 
Holt  V.  Pie,  X20  Id.  440. 
Vnxiv.  Panics,  4  Atl.  Rep.  751. 

There  was  an  implied  warranty  that  the  leath- 
<r  sbonkl.be  harness  leather. 


Borrekins  v.  Bevan,  3  Rawie,  23. 
Lord  V,  Grow,  39  Pa.  91. 
Riddle  on  Warranties,  Sec.  151. 
Edwards  v.  Hathaway,  I  Phila*.  547. 

There  was  an  implied  warranty  that  the  leath- 
er should  be  merchantable. 

Johns  McCleave,  {D,  T.  Watson  with  him), 
for  appellees. 

The  letter  constituted  no  warranty,  it  was  a 
mere  statement. 

Wetherill  v.  Neilson,  20  Pa.  448. 
Ryan  v.  Ulmer,  108  Id.  338. 

In  an  ordinary  sale  of  personal  property  there 
is  no  implied  warranty  of  quality. 

Warren  v.  Philadelphia  Coal  Co..  83  Pa.  437. 
WhiUaker  v  Eastwick,  75  Id.  229. 
Fraley  v.  Bispham.  10  Id.  320. 
Shisler  v  Baxter,  109  Id.  443 
Jackson  r/.  Wetherill,  7  S.  &  R.  480. 
McFarland  v,  Newman,  9  Watts  55. 
Holmes  v,  Tyson,  147  Pa.  305. 

There  is  no  implied  warranty  that  goods  sold 
shall  be  merchantable. 

Selser  v.  Roberto,  105  Pa  246. 
Rjan  V,  Ulmer,  108  Id.  332. 

January  7,  1895.  Green,  J.  When  the 
plaintiffs  wrote  to  the  defendant,  on  February 
19th,  1891,  «*our  leather  is  now  thoroughly  tan- 
ned, will  re  ship  on  Saturday  hoping  the  same 
will  exist  as  before,"  and  the  defendant,  reply- 
ing thereto,  on  Feb.  20,  1891,  wrote,  **but  if 
your  leather  is  thoroughly  tanned  now  and  all 
right  in  other  respects  we  would  take  it  as  before 
in  order  to  have  it  when  trade  will  be  better," 
etc.,  the  subject  of  the  negotiation  between 
them  must  be  considered  as  «*thoroughly  tanned 
leather."  That  is  what  the  defendant  was  wil- 
ling to  buy,  and  that  was  what  the  plaintiffs 
said  was  the  character  of  the  leather  they  would 
ship.  The  defendant  said  '*If  your  leather  is 
thoroughly  tanned,"  etc.  The  word  **if  "  made 
the  order  conditional  and  when  the  plaintiffs 
shipped  leather  after  that,  to  the  defendant,  it 
was  upon  the  express  condition  that  it  should  be 
"thoroughly  tanned."  As  we  understand  the 
correspondence  this  condition  attached  to  all 
shipments  to  be  made  subsequently  to  the  cor- 
respondence. We  have  no  hesitation  in  placing 
the  contract  within  the  line  of  cases  illustrated  by 
Phila.  &  Read.  Coal  Company  v,  Hoffman,  4 
Atl.  Rep.  848,  in  which  the  contract  was  for  the 
sale  and  delivery  of  iron  ''strictly  neutral"  and 
we  said,  *'We  are  clearly  of  opinion  that  the 
contract  of  sale  in  this  case  created  a  warranty 
as  to  the  quality  of  the  iron." 

Holloway  v,  Jacoby,  1 20  Pa.  583,  is  another  in- 
stance of  the  same  kind.  Thedefendant  offered 
hy  letter  to  sell  plaintiff  a  carload  of  corn.  Plain- 
tiff replied  by  letter  saying,     « 'We  will  give  5  5c. 
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per  bushel  for  car  corn  provided  it  is  good 
salable  corn."  Defendant  answered,  "We  will 
accept  your  offer  for  one  car  load  of  corn."  We 
held  that  there  was  a  warranty  that  it  was  good 
salable  corn.  Mr.  Justice  Paxson,  delivering 
the  opinion, said:  **Theacceptanceofthe plain- 
tiff's offer  was  an  agreement  to  send  him  a  car 
load  of  good  salable  corn ,  and  not  a  car  load  of 
corn  generally  without  regard  to  quality  as  was 
assumed  by  the  referee.  We  are  of  opinion 
that  there  was  an  implied  warranty  that  the  corn 
was  good  salable  corn.  It  was  this  the  plaintiff 
bought  and  the  corn  delivered  was  not  of  this 
description." 

*  In  Holt  V,  Pie,  1 20  Pa.  440,  the  defendant 
ordered  lumber  by  letter  from  the  plaintiff  in  the 
following  words,  **Enter  the  following  order  of 
good  sound  hemlock  lumber."  Plaintiff  by  let- 
ter accepted  the  order  and  shipped  lumber  which 
it  was  alleged  was  not  good  sound  hemlock. 
Our  brother  Williams  in  the  opinion  said,  **If 
when  the  lumber  reached  its  destination  it  was 
not  good,  sound  hemlock  such  as  Holt  ordered 
and  Pie  agreed  to  furnish,  to  that  extent  perfor- 
mance of  the  contract  was  defective.  Holt  was 
not  under  obligation  to  accept  any  quality  of  lum 
ber  except  that  for  which  he  had  contracted,  and 
he  had  a  right  to  decline  to  pay  for  lower  grade." 

In  Pratt  v,  Paulus,  4  Atl.  Rep.  751,  the  plain- 
tiff ordered  slate  from  defendant,  saying  in  his 
letter,  ''Shipment  must  be  strictly  No.  i,  in 
quality,  no  graybacks  or  scabs."  Defendant  re- 
plied, "Can  fill  your  entire  order  at  once." 
We  held  that  these  communications  created  an 
express  warranty,  saying,  "He  (plaintiff  >  was  en- 
titled to  receive  slate  of  quality  No.  i  free  from 
scabs  and  graybacks." 

So  in  the  case  at  bar  the  plaintiff?  said  to  the 
defendant  after  complaints  had  been  made  by  the 
defendant  to  the  plaintiffs  that  their  leather  had 
come  back  to  him  from  hiscustomers  because  it  was 
not  thoroughly  tanned:  "Our  leather  isnow  thor- 
oughly tanned.  Will  re  ship  on  Saturday  hop- 
ing the  same  will  exist  as  before."  .\nd  the  de- 
fendant replying  to  that  letter  said:  "But  if 
your  leather  is  thoroughly  tanned  now  and  all 
right  in  other  respects  we  would  take  it  as  before," 
etc.  These  letters  make  a  contract  to  which 
both  parties  assent,  that  the  leather  to  be  seat 
must  be  thoroughly  tanned  leather,  and  not 
merely  leather  generally.  There  were  special 
reasons  why  the  defendant  was  obliged  to  have 
that  particular  quality  of  leather.  He  wanted 
harness  leather  and  he  offered  to  prove  that  har- 
ness leather  must  be  thoroughly  tanned  and  could 
not  be  used  as  such  unless  it  was.  He  certainly 
should  have  been  permitted  to  make  such  proof. 
All  the  offers  of  testimony  by  defendant  were  re- 
jected.  We  are  clearly  of  opinion  they  should 
all  have  been  received  so  that  the  case  could  go 


to  the  jury  on  its  merits.     The  assignments  of 
error  are  all  sustained. 

Judgment  reversed  and  new  venire  awarded. 

w.  M.  s.  jr. 


Oct.  *94,  i<)9. 


October  31,  1894.. 
Patrick  V.  Smith, 


Promissory  Notes — Accommodation  endorser  and 
maker — Married  woman — Act  of  June  J, 
1887.  • 

Whilst  the  Act  of  June  3, 1887,  declares  that  a  married 
woman  may  bind  herself  by  many  contracts  which  there- 
tofore she  could  not  legally  make,  it  expressly  continued 
her  disability  to  become  an  accommodation  endorser, 
guarantor,  or  su  ety  for  another  A  note  made  by  a 
married  woman,  as  security  for  the  debt  of  her  husband, 
is  simply  a  device  to  evade  an  express  statutory  enact- 
ment to  create  by  form  a  liability,  where  by  law  none 
in  fact  existed. 

Real  Estate  Co.  v.  Roop.  132  Pa.  496,  followed. 

Appeal  of  Henrietta  C.  Smith,  defendant, 
from  the  judgment  of  the  Common  Pleas  No.  i, 
of  Allegheny  County,  in  an  action  of  assumpsit 
wherein  W.  W.  Patrick,  doing  business  as  R. 
Patrick  &  Co.,  was  the  plaintiff. 

The  facts  are  fully  stated  in  the  opinion  of  the 
Supreme  Court  below. 

The  Court,  (Collier,  J.),  charged  the  jury  as 
follows: — "I  will  have  to  instruct  you  to  find 
for  the  plaintiff  in  this  case.  I  regard  the  evi- 
dence  as  only  showing  that  this  married  lady, 
Mrs.  Smith,  did  what  she  had  a  perfect  right  ta 
do.  We  will  therefore  take  your  verdict  for  the 
plaintiff." 

Exceptions  to  this  charge  were  filed,  and  this, 
appeal  taken. 

James  /?.  MacfarlanCy  for  appellant. 

The  meaning  of  the  proviso  of  the  Mar- 
ried Person's  Property  Act,  of  June  3.  1887,  (P. 
L.  332),  as  follows: — *Hhat  nothing  in  this  or  the 
preceding  section  shall  enable  a  married  wo- 
man to  become  accommodation  endorser,  guar- 
antor or  surety  for  another,"  is  that  any  under- 
taking, by  which  a  married  woman  becomes 
security  for  another,  whatever  the  form,  is  void. 
That  when,  on  the  importunity  of  the  husband, 
she  signs  an  obligation  to  aid  him,  and  which  is. 
not  for  her  benefit,  she  is  not  liable. 

Real  Estate  Co.  v.  Roop,  132  Pa.  496. 
Koechling  v.  Henkel,  144  Id.  215. 
Bauck  V.  Swan,  146  Id.  444* 
Milligan  v  Phipps.  153  Id  208. 
Adams  V,  Grey,  154  Id.  258. 
SpoU's  Estate,  156  Id.  281. 
If  the  mere  form  of  the  undertaking  governs, 
the  proviso  is  in  vain  and  frauds  upon  the  law^ 
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could  be  most  readily  perpetrated.  A  better  ex 
ample  could  not  be  found  than  this  case,  where  by 
an  accidental  change  of  form,  an  accommodation 
endorser  on  the  renewal  of  the  paper  becomes 
maker,  and  ihe  Court  should  look  to  the  original 
transactions  and  to  the  real  position  of  the  defend- 
ant. If,  however,  there  are  no  disabilities  ex- 
cept those  expressed,  defendant  is  not  liable,  for 
she  was  in  fact  a  surety.  An  accommodation  m.ik- 
cr  by  the  law  merchant  of  Pennsylvania  is  not 
(when  sui Juris)  permitted  to  show  that  he  is 
merely  a  surety  and  is  not  relieved  by  time 
being  given  to  the  payee,  who  was  endorser.  Yet 
as  to  the  party  for  whose  benefit  the  note  is  made, 
the  maker  is  but  a  surety. 

Stephens  v.  Monongahela  Bank,  88  Pa.  157. 
2  Am.  Leading  Cases,  454. 

The  proviso  of  the  Act  of  1887  as  vf€i\  as  that 
of  the  Act  of  June  8, 1893,  (P.  L.  344),  creates  a 
class  of  persons,  viz:  married  women,  who,  while 
in  most  cases  able  to  make  valid  notes,  are  not 
bound  by  the  ordinary  principles  of  accommoda- 
tion paper  that,  although  "surety  for  another" 
they  cannot  allege  it  against  a  third  party.  The 
Act  not  only  says  '*surety  or  guarantor"  but '^sure- 
ty or  guarantor  for  another"  as  if  to  emphasize  the 
exception,  and  the  wording  covers  the  case  of 
the  accommodation  maker,  who  is  in  fact  surety 
for  another,  although  estopped  when  sm  juris^ 
from  claiming  to  be  legally  a  surety.  There  was 
no  consideration  to  support  the  promise.  There 
was  no  moral  consideration.  On  the  original 
draft  defendant  was  but  an  accommodation  en- 
dorser, there  being  no  benefit  to  her;  on  its 
maturity  there  was  no  legal  liability,  and  under 
the  law  of  this  State  no  moral  obligation. 

Stebbins  v,  Crawford  Co  ,  92  Pa.  289 
Kennedy  v.  Ware,  I  Id.  445. 
Brooks  z/.  The  Bank,  125  Id.  394. 

An  executory  contract  must  have  considera- 
tion to  support  it.' 

Carhari's  Appeal,  78  Pa.  100. 

Reading  R.  R.  Co  v.  Johnson,  7  W.  &  S.  317. 

Paul  V  .Stackhouse,  "fi  Pa.  302. 

Conmey  v,  MacFarlane,  97  Id.  361. 

The  position  that  a  married  woman  could  pay 
her  husband's  debts  and  could  give  her  note  in 
pajrment,  is  not  supported  by  the  evidence,  and 
if  so,  it  is  an  executory  (not  an  executed)  con- 
tract to  pay  the  antecedent  debt  of  another,  and 
is  not  binding.  The  question  is,  what  was  she 
when  she  made  the  note,  or  endorsed  the  draft; 
what  did  plaintiff  know  her  to  be  ?  Was  she  at- 
tempting to  loan  her  credit  to  her  husband — to 
become  surety  for  him — or  was  she  not  ? 

It  is  true  that  a  married  woman  could  before, 
as  well  as  after,  all  of  the  enabling  Acts,  give  a 
iQOitgage  as  security  for,  or  in  payment  of,  her 
htebaixi's  debt,  and  she  could  assign  any  person- 1 


al  securities,  such  as  bonds  or  stocks,  as  collater- 
al, whenever  she  could  make  a  transfer. 

Black  V.  Gal  way,  24  Pa  18. 
Seldonv.  Bank,  69  Id.  424. 
Danio's  Appeal,  94  Id.  76. 

But  the  reason  for  this  is  plain,  and,  in  the 
essence  of  the  transaction,  she  is  but  a  surety, 
the  pledge  holding  good,  but  no  general  liability 
is  created  on  the  suretyship,  e,  g.  on  the  bond 
accompanying  the  mortgage,  or  on  the  note  with 
which  the  collateral  is  given,  and  it  by  no  means 
follows,  that  she  can  be  bound  generally  by  an 
executory  promise  to  pay  the  debt  of  another. 
One  transaction  is  an  executed  transfer,  the 
other  an  executory  promise. 

Jamison  v,  Jamison,  3  Wharton  456. 
Black  V  Gal  way,  supra. 
Mclntyrc  v.  Velte,  153  Pa.  350. 

But  it  was  held  in  Sheidle  v,  Weis|ilee,  16  Pa. 
134,  that  she  is  entiled  to  all  the  rights  of  a  sure- 
ty as  against  her  husband,  and  in  Zeller  r.  Henry^ 
157  Pa.  I ,  that  where  the  husband  and  wife  mort- 
gaged property  in  which  each  had  certain  inter- 
ests, she  was  a  surety  and  while  her  land  was 
pledged  for  the  debts,  she  had  an  equity  to  re- 
quire the  mortgagee  to  first  sell  her  husband's 
land. 

Dando's  Appeal,  94  Pa.  76. 

This  case  cannot  be  decided  on  the  ordinary 
rules  of  commercial  paper  for  the  reason  that  the 
Act  creates  an  exception,  and  a  Court  should  look 
into  the  real  situation  of  a  married  woman  mak- 
ing or  endorsing  paper;  and  the  plaintiff,  know- 
ing her  position  to  be  that  surety  cannot  recov- 
er. The  provisos  of  the  Act  of  1887  and  the 
Act  of  1893  must  be  interpreted  along  these 
lines,  or  they  are  frittered  away. 

Gforge  D,  Riddle^  for  appellee. 

It  is  true  a  married  woman  is  prohibited  by 
law  from  becoming  **an  accommodation  endor- 
ser, guarantor  or  surety  for  another,"  but  no 
averment  is  made  in  appellant's  affidavit  of  de- 
fence that  she  was  either  an  accommodation  en- 
dorser, guarantor  or  surety;  and  even  if  the  note 
in  suit  was  given  to  pay  a  draft  upon  which  she 
w;is  an  endorser,  and  she  voluntarily  gave  her 
own  note  to  pay  the  draft,  which  in  fact  was  a 
debt  of  her  husband,  she  cannot  now  be  permit- 
ted to  say  that  she  was  an  endorser  and  not  the 
maker  of  the  note  in  suit,  there  being  no  allega* 
tion  of  fraud,  accident  or  mistake  in  the  execu- 
tion and  delivery  of  the  same,  without  striking 
down  the  long  established  rules  of  pleading.  No 
averment  of  fraud,  accident  or  mistake  was  set 
up  in  her  affidavit  of  defence,  and,  in  fact,  there 
is  nothing  whatever  in  the  evidence  to  sustain 
such  an  allegation,  even  if  it  had  been  set  up. 

Steioman  &  Co.  v.  Henderson  and  Wife,  94  Pa.  3 13 » 
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Appellee  loaned  this  money  to  appellant  by 
discounting  her  note,  the  proceeds  of  which  was 
placed  to  her  credit  and  drawn  out  of  bank  upon 
her  own  check. 

Spott's  Estate,  156  Pa.  281. 

Harrar  v.  Croncy,  2  District  Reports,  375. 

Real  Estate  Co.  v.  Roop,  132  Pa.  496,  does 
not  apply  to  this  case,  for  the  reason  that  the 
questions  of  pleading  and  evidence  raised  by  the 
record  at  bar  do  not  arise  in  that  case.  A  mar- 
ried woman  may  assign  her  personal  property  as 
security  for  her  husband's  debt :  and  the  assign- 
ment is  good,  though  the  husband  made  false 
representations  to  his  wife  to  secure  the  assign- 
ment, if  the  creditors  had  no  knowledge  of  the 
fraud.  In  such  case  the  husband  cannot  be  con- 
sidered as  agent  of  the  creditor  to  secure  the 
assignment. 

Kulp  V,  Brant,  162  Pa.  222. 

'•The  Act  of  June  3,  1887,  P.  L.  332,  worked  a 
radical  change  in  the  contractual  capacity  of  a 
married  woman.  It  emancipated  her  from  her 
common  law  disabilities  and  authorized  her  to 
contract  as  2ifemme  sole;  instead  of  being  strict- 
ly and  narrowly  exceptional,  as  it  was  under  the 
Act  of  1848,  her  capacity  to  contract  has  practi- 
cally become  the  general  rule." 

Gockley  v.  Miller,  162  Pa.  271. 

This  case  should  be  decided  on  the  ordinary 
rules  of  commercial  paper.  The  appellant  is  sub- 
ject to  the  same  rules  of  pleading  as  a  single 
woman,  and  being  so,  she  has  neither  in 
the  affidavit  of  defence  nor  under  the  evidence 
brought  herself  within  the  exceptions  of  the  Act 
of  1887,  and,  therefore,  the  Court  below  under 
the  pleadings  and  the  evidence,  was  compelled 
to  direct  the  jury  to  find  in  favor  of  the  plaintiff. 

January  7,  1895.  Dean,  J.  The  defendant 
is  the  wife  of  Edward  A.  Smith.  The  hus- 
band, in  August,  1888,  presented  to  plain- 
tiffs', bankers,  of  the  city  of  Pittsburgh,  a 
draft  in  thesum  of  ^1,700,  endorsed  by  himself, 
in  which  his  wife  had  no  interest,  for  discount. 
Plaintiffs  declined  to  discount  it  without  an  en- 
dorser.  Smith  offered  to  get  his  wife  to  en- 
dorse ;  plaintiffs  agreed  to  accept  it  with  her  en- 
dorsement, if  she  would  draw  a  check  for  the 
proceeds;  to  this  the  husband  assented,  took  the 
paper  to  his  home,  and  at  his  request,  the  wife 
endorsed  it,  then  drew  a  check  on  Patrick  & 
Company,  for  proceeds  payable  to  her  hus- 
band's order.  He  received  ^600  in  cash,  which 
he  used  for  his  own  purposes,  and  the  balance 
he  applied  to  the  payment  of  a  debt  owing  by 
him  to  the  bank.  When  the  draft  matured,  the 
husband  paid  on  it,  of  his  own  money,  |6oo, 
and  at  the  request  of  Patrick  &  Company,  ob- 


tained from  his  wife  her  note  at  three  months, 
to  her  husband's  order,  for  the  balance,  $1,200, 
and  again  her  check  for  proceeds  to  his  order. 
She  neither  received  nor  expected  to  receive  any 
of  the  money;  her  part  in  the  transaction  was 
solely  for  the  accommodation  of  her  husband, 
which  fact  was  well  known  to  the  plaintiffs. 

On  these  facts,  the  learned  Judge  of  the  Court 
below  peremptorily  instructed  the  jury  to  find  a 
verdict  for  plaintiffs,  saying: — **I  regard  the  ev- 
idence as  only  showing  that  this  married  lady, 
Mrs.  Smith,  did  what  she  had  a  perfect  right  to 
do."  The  defendant  appeals,  arguing  that 
under  the  proviso  to  the  Married  Persons'  Prop- 
erty Act  of  June  3rd,  1887,  in  force  when  the 
contract  was  made,  endorsement  of  the  draft, 
and  signature  to  the  note  were  void. 

The  proviso  referred  to,  is  this; — ''Provided 
however,  that  nothing  in  this  or  the  preceding 
section  shall  enable  a  married  woman  to  become 
accommodation  endorser,  guarantor  or  surety 
for  another." 

Although  the  Act  of  1887  was  expressly  re- 
pealed by  that  of  June  8th,  1893,  this  proviso, 
almost  word  for  word,  was  incorporated  in  the 
later  Act.  It  was  the  expressed  intent  of  both 
Acts  to  enlarge  the  powers  of  married  women  to 
contract,  and  this  Court  has  sought  to  give  full 
effect  to  this  intent  in  interpretation.  While 
this  primary  intent  is  not  to  be  restricted  by  in- 
terpretation, plain  restrictions  are  not  to  be  en- 
larged by  the  same  means.  This  Act  declared 
the  married  woman  might  bind  herself  by  many 
contracts  which  theretofore  she  could  not  legally 
make,  yet  it  expressly  continued  her  disability 
to  become  an  accommodation  endorser,  guaran- 
tor or  surety  for  another. 

This  married  woman,  on  the  first  draft,  was 
both  in  fact  and  in  name  an  accontmodation  en- 
dorser for  another,  her  husband.  It  is  admitted 
that  if  default  had  been  made,  and  suit  brought 
on  this  paper,  there  could  have  been  no  recov- 
ery. But  it  is  argued  her  situation  is  changed  by 
the  execution  and  delivery  of  the  note  for  |i,- 
200,  of  which  on  its  face  she  is  neither  endorser, 
guarantor  nor  surety.  If  there  was  nothing  in 
the  case  but  the  note,  the  presumption  would 
be  that  it  was  for  a  debt  she  could  lawfully  con- 
tract. Formerly  her  capacity  to  contract  was 
exceptional,  and  her  disability  general;  now  the 
disability  is  exceptional  and  her  capacity  gener- 
al ;  the  burden  is  on  her,  when  she  seeks  to 
avoid  her  contract,  to  bring  it  within  one  of  the 
few  exceptions.  This  she  has  sought  to  do  in 
this  case  by  proof  of  the  facts  already  stated. 
Her  liability  is  not  determined  alone  by  the 
form  of  the  obligation.  If  the  object  was  to 
evade  the  disability  created  by  the  statute,  the 
fact  and  not  the  form  will  determine  her  liability. 
In  Real  Estate  Co.  v.  Roop  132  Pa.  496,  the 
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case  of  a  judgment  note  signed  by  both  husband 
and  wife,  to  raise  money  to  aid  the  husband  in 
his  business,  it  was  said: — **If  not  given  as  sure- 
ty for  her  husband,  it  was  given  upon  his  impor- 
tunity, and  to  aid  him  in  his  business,  one  of  the 
very  perils  from  which  the  law  ought  to  protect 
amarried  woman,"  and  the  judgment  was  strick- 
en off.  This  case  depended  on  the  interpreta- 
tion of  this  proviso. 

Take  the  facts  here ;  the  husband  had  a  time 
draft,  was  pressed  for  money ;  he  was  refused  a 
discount  without  an  endorser ;  the  banker  agrees 
to  accept  the  wife,  if  she  will  draw  a  check  for 
the  proceeds,  thus  apparently  giving  her  the 
benefit  of  the  discount;  her  husband  importunes 
"her,  and  she  accedes.  He,  with  the  full  knowl- 
edge of  the  banker,  gets  all  the  money.  When 
the  draft  matures,  the  husband  is  able  to  pay  but 
|6oo,  leaving  $1200  to  be  provided  for ;  then,  at 
the  banker's  request,  the  husband  induces  her 
to  sign  a  note  for  the  J1200  and  another  check 
in  favor  of  her  husband  for  the  proceeds,  as  if  it 
were  for  her  benefit.  She  receives  not  a  single 
dollar  from  the  beginning.  She  was  accommo- 
dation endorser  for  the  husband  on  the  draft, 
and  accommodation  drawer  for  him  on  the  note; 
and  all  the  time  was,  with  the  full  knowledge  of, 
in  fact  at  the  suggestion  of,  the  plaintiffs.  The 
Act  does  not  use  the  words,  accommodation 
drawer;  in  substance,  what  is  an  accommodation 
drawer  but  a  surety  for  him  to  whom  the  paper 
is  delivered  and  for  whose  benefit  it  is  made  ? 
"The  undertaking  in  suretyship  is  immediate 
and  direct  that  the  act  shall  be  done;  if  not 
done,  the  surety  becomes  at  once  responsible." 
Reigart  v.  White,  52  Pa.  440.  The  debt  here 
was  that  of  the  husband;  as  between  him  and 
the  banker,  he  alone  was  bound  to  pay  it ;  the 
wife  gave  her  own  obligation,  by  the  terms  of 
which  she  at  once  became  responsible,  and 
hence  a  surety  for  her  husband's  debt,  or  the 
debt  of  another.  If  the  note  under  the  statute, 
had  bound  her,  and  she  had  been  compelled 
to  pay,  she  would  have  had  a  right  of  action 
against  him,  on  the  principle  of  her  suretyship 
for  him,  and  in  no  other  right. 

The  whole  transaction  was  a  transparent  de- 
vice adopted  by  the  plaintiffs  and  the  husband, 
to  evade  an  express  statutory  enactment;  to 
create  by  form,  a  liability,  where  by  law  none 
in  fact  existed.  As  she  received  no  benefit,  as 
the  plaintiff  was  in  no  way  deceived,  she  was 
under  neither  moral  nor  legal  obligation  to  pay, 
and  there  should  have  been  no  verdict  against 
her. 

The  judgment  is  reversed. 

w.  c.  s. 


Oct.  '94,  198.  October  31,  1894. 

Willock's  Estate. 
Forsythe's  Appeal.    , 

Decfdenfs  estates — Loan  to  distributee — Mar- 
ried woman' s  obligation^  when  enforced. 

Where  a  married  woman  gives  to  her  father  a  bond  for 
money  loaned,  at  his  death  it  becomes  part  of  his  estate  in 
her  possession  She  cannot  render  it  valu(*less  by  dis- 
affirminjj  it  and  repudiating  her  contract;  she  would 
thereby  defeat  his  purpose  under  the  will  to  give  her  only 
an  equal  share  with  his  other  children  who  were  benefi- 
ciaries. 

The  married  persons  Act  is  for  the  purp>ose  of  preventing 
the  perpetration  of  fraud  upon  one  under  coverture,  but 
not  of  enabling  a  married  woman  with  impunity  to  de- 
fraud others. 

Bucknor's  Estate,  136  Pa.  23,  followed. 

Appeal  of  Delilah  Ann  Forsythe,  from  the  de- 
cree of  the  Orphans*  Court  of  Allegheny  County, 
in  the  matter  of  the  estate  of  John  Willock,  de- 
ceased. 

At  the  audit  of  the  account  of  the  executors  of 
John  Willock,  deceased,  the  following  facts  ap- 
peared : — 

In  consideration  of  ^5, 977,  J.  E.  McCormick 
conveyed  to  Mrs.  D.  A.  Forsythe  by  deed  dated 
January  21,  1884,  certain  land. 

John*  Willcock,  the  decedent,  father  of  Mrs. 
Forsythe,  loaned  her  ^4,800  for  which  she  gave 
him  her  mortgage  dated  April  i,  1884,  on  the 
land  aforesaid.  The  money  she  received  from 
him  she  paid  to  McCormick  at  the  time  she  took 
his  deed.  Her  husband,  Lewis  K.  Forsythe, 
was  joined  with  her  in  the  mortgage  but  not  in 
the  bond. 

John  Willock  died,  leaving  a  will  dated  Feb- 
ruary II,  1890,  and  republished  December  7, 
1891,  by  which  he  directed  his  executors  to  con- 
vert all  his  estate  into  money,  and  "upon  said 
estate  or  any  part  or  parcels  thereof,  real,  per- 
sonal or  mixed,  being  so  converted  into  money," 
he  directed  the  same  to  be  divided  into  six  equal 
parts,  and  gave  one  equal  part  to  each  of  his 
children,  Samuel  M.  Willock,  Sarah  Jane  Weir, 
Mary  Elizabeth  Brown,  Delilah  Ann  Forsythe, 
John  Perry  Willock  and  Mariah  Belle  Rhodes, 
and  further  provided  : — 

**And  as  to  all  the  rest,  residue  and  remainder 
of  my  estate,  real,  personal  or  mixed,  of  what- 
ever nature  or  kind,  or  wheresoever  situate  at 
the  time  of  my  decease,  I  give,  devise  and  be- 
queath the  same  to  my  aforenamed  six  chil- 
dren, share  and  share  alike,  their  heirs  and  as- 
signs absolutely  forever." 

This  will  was  proved  September  28,  1892, 
The  executors,  in  their  account,  claimed 
credit,   inter  alia^   against  the    other   legatees 
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named  for  **rents,"  "accounts,"  "notes" 
and  "interest,"  and  against  Mrs.  D.  A.  For- 
sythe  for  her  bond  and  mortgage  as  follows,  viz  : 
**Mrs.  D.  A.  Forsythe,  B.  &  M.  ^4,800"  and 
showed  a  balance  in   hands  to  close  account  of 

*9»355-24. 

The  Court,  Hawkins.  P.  J.,  decreed  the  ad- 
dition of  the  said  "rents,"  "accounts,"  "notes" 
and  "interest"  as  assets  to  the  balance  of  ^9,- 
355.24,  making  the  true  balance  for  distribution 
^34,098.42,  further  decreeing  payment  of  the 
same  in  accordance  with  an  appended  schedule 
of  distribution  unless  appealed  from  within 
twenty  days,  the  decree  concluding  with  the  fol- 
lowing words,  viz:  "Note:  The  indebtedness  of 
Mrs.  Delilah  A.  Forsythe,  due  the  estate  of  de- 
cedent on  May  i,  1894,  viz:  mortgage  and  in- 
terest amounts  to  $7,220,  which  is  greater  than 
her  distributive  share  in  above  decree,  therefore 
no  distribution  is  made  to  her  therein,  but  she  is 
entitled  to  a  credit  thereon  of  $6,454.68.  Per 
Curiam." 

To  this  decree  Mrs.  D.  A.  Forsythe  filed  ex- 
ceptions, setting  forth,  inter  alia,  the  following 
reasons,  viz: 

"That  at  the  date  of  said  mortgage  and  ac- 
companying bond,  exceptant  was  under  the  dis- 
ability of  coverture,  and  said  obligations  did  not 
create  or  evidence  a  legal  debt  against  her  per- 
sonally. 

"That  the  debt  which  they  do  evidence  is 
against  the  land  only  in  the  said  mortgage  de- 
scribed. 

"And  that  in  satisfaction  of  exceptant's  mort- 
gage to  testator,  exceptant  hereby  tenders  the 
executors  of  the  will  of  the  testator  a  deed  for 
said  land  subject  as  in  said  mortgage." 

No  exception  was  taken  to  the  sufficiency  of 
said  deed  as  a  conveyance,  but  the  Court  in  its 
opinion  dismissing  the  exceptions,  said  :     **'nie 
tender  which  she  has  made  of  a  deed  for  the  j 
property  subject  to  her  mortgage  is  not  repay- 1 
ment  of  the  debt.     It  is  neither  legal  nor  equit- ' 
able  tender.     The  debt  might  or  might  not  be 
realized  out  of  the  property,  and  it  is  unfair  to 
subject  the  parties  interested  to  the  risk,  expense 
and  delay  of  conversion." 

Mrs.  Forsythe  took  this  appeal  and  assigned 
as  error,  inter  alia^  the  dismissal  of  her  excep- 
tions and  the  entry  of  the  decree. 

Joseph  Forsythe y  for  appellant. 

This  is  an  attempt  to  collect  in  the  Orphans' 
Court  a  mortgage  debt  by  setting  it  off  against 
the  legacy  of  the  mortgagor,  a  married  woman, 
given  her  by  the  will  of  the  mortgagee,  her  de- 
ceased father,  and  to  deprive  the  mortgagor  of 
the  benefit  of  her  contract,  which  the  law  re- 
stricted to  mortgaging  her  land,  and  of  the  bene- 
fit of  the  restriction  of  the  remedy  on  the  mort- 
gage by  scire  facias  to  the  land.     In  Bucknor's 


Estate  there  was  a  void  note,  here,  a  void  bond, 
with  that  the  parallel  ends.  There,  the  deced- 
ent died  intestate,  here,  testate.  There,  a  void 
note  only  was  given,  here,  with  a  bond,  void  ex- 
cept for  the  purpose  of  recital,  was  given  a  valid 
mortgage  in  which  it  was  cited.  There,  the 
debt  was  repudiated,  here,  it  was  acknowledged 
by  the  tender  of  a  good  deed  for  the  land  de- 
scribed in  the  mortgage,  to  which  the  law  in  re- 
lation to  femes  covert  limited  the  contract  and 
the  law  of  the  remedy  on  the  mortgage  limited 
the  recourse.  There,  the  transaction  was  held 
substantially  a  bailment,  here,,  a  debt.  There, 
the  subject  of  the  bailment  was  in  effect  restored 
without  interest  to  the  estate  by  set-off,  here,  in- 
terest was  added  to  a  debt  in  rem,  the  rem  re- 
jected and  the  debt  set  off  against  the  legacy  of 
the  mortgagor.  If  that  case  rules  this  then  it 
must  either  hold  that  this  will  is  inoperative  as  to 
the  clause  directing  the  conversion  of  all  the 
testator's  estate  into  money  and  the  division  of 
the  money,  among  others  to  this  appellant,  or 
that  the  will  authorizes  the  setting-off,  or  charg- 
ing, appellant's  mortgage  against  her  legacy,  but 
there  was  no  will  in  that  case.  It  must  either 
hold  that  this  mortgage  is  void,  or  tiiat  the  rem- 
edy on  it  is  not  restricted  to  the  land,  but  in  that 
case  there  was  no  mortgage. 

Miller*s  Appeal,  107  Pa.  221. 
York's  Appeal,  no  Id.  74. 

All  that  she  could  give  as  security  at  the  date 
of  the  mortgage,  she  gave.  The  decedent,  as 
shown  by  the  mortgage,  was  aware  of  the  cover- 
ture of  his  daughter,  and  he  must  be  presumed 
to  have  known  the  legal  consequences.  He  was 
std  juris  and  there  is  no  allegation  of  fraud,  ac- 
cident, or  mistake.  He  must  be  presumed  to 
have  taken  the  bond  and  mortgage,  knowing 
that  he  took  no  remedy  on  the  one,  and  that  his 
remedy  on  the  other  was  restricted  to  the  land. 
He  must  be  presumed  to  have  agreed  to  the  re- 
striction. He  had  a  perfect  right  to  do  as  he 
pleased  with  his  own  ;  a  perfect  right  to  consent 
that  his  daughter  should  have  any  advantage 
which  might  accrue  to  her  by  that  restriction  ; 
and  his  daughter  had  a  perfect  right  to  profit  by 
his  consent  to  a  limitation  which  the  law  would 
not  permit  her  to  over-pass.  After  he  had  taken 
the  bcn:i  and  mortgage  the  rights  of  both  were 
fixed.  He  could  not,  if  he  desired,  have  es- 
caped from  the  limitation  of  his  remedy  to  the 
land. 

Sawtelle*s  Appeal,  84  Pa.  306. 

With  regard  to  the  mortgage,  the  remedy  given 
by  the  Act  of  1705,  sec.  6,  ist  Smith's  Laws  59, 
on  default  of  payment,  is  by  scire  facias,  the 
judgment  executed  by  levari  facias,  the  price  to 
be  rendered  the  mortgagee  or  creditor,  and  the 
land  "for  want  of  buyers  to  be  delivered  to  the 
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jnorlgagee  or  creditor."  Even  if  the  Intestate 
Act  of  April  8,  1833,  P.  L.  315,  applied  to  this 
case,  that  Act  in  nowise  changes  the  remedy  on 
the  mortgage. 

HoUiday  v.  Ward,  19  Pa.  485. 

Westfield  Borough  v.  Tioga  Co  ,  150  Id.  162. 

Mrs.  Forsythe's  husband,  although  not  joined 
in  the  bond,  was  joined  in  the  mortgage,  which 
being  regular  and  properly  executed  and  ac- 
knowledged, is  valid.  The  remedy  on  the  mort- 
gage is  in  personam  only  as  it  is  directed  against 
a^  mortgagor  entitling  him  to  the  notice  pre- 
scribed by  law,  but  for  the  rest  it  is  in  rem, 

Sbryock  V.  Buckman,  121  Pa.  248. 
Hartman  v.  Ogbom   54  Id.  120. 
Brown  v.  Scott,  51   Id.  364. 
\\ickershain  v.  Fetrow,  5  Id.  261. 
Scott  V,  Fields,  7  Wat  s,  360. 
Dolman  v.  Cook,  14  N.  J.  Eq.  56. 
Bird  V.  Davis.  Id   467. 
Troup  V,  Haight,  Hopk.  Ch.  (N.  Y.)  239. 

No  exception  was  taken  to  the  deed  tendered 
as  a  conveyance,  the  error  arises  from  overlook- 
ing the  alternative  condition  of  the  mortgage 
and  the  fact  that  it  was  not  an  assumption  of 
personal  or  general  liability.  There  was  no  re- 
course on  it  but  to  the  land.  It  was  not  simply 
a  lien.  It  was  a  deed  vesting  in  the  mortgagee 
an  estate  in  the  land,  to  be  defeated  only  by 
payment  of  the  debt. 

Yonngman  v,  Elmira  eic  ,  R.  Co  ,  65  Pa.  285. 

J.  M.  Shields  y  (  W.  K,  Jennings  with  him), 
for  appellees. 

The  radical  error  in  the  argument  of  appel- 
lant's counsel,  is  that  he  considers  the  decree  of 
the  Court  as  an  attempt  to  collect  a  debt  due 
from  the  appellant  to  the  estate  **by  setting  it  off 
against  the  legacy  of  the  mortgagor,  a  married 
woman,  given  her  by  the  will  of  the  mortgagee, 
her  deceased  father."  The  Court  acted  upon 
no  such  theory,  but  upon  the  principle  that  the 
appellant  had  in  her  possession  funds  of  the  es- 
tate amounting  to  more  than  her  distributive 
share,  and  was  therefore  not  entitled  to  receive 
anything  from  this  distribution.  If  the  relation 
between  the  appellant  and  her  father's  estate 
were  simply  that  of  debtor  and  creditor  there 
might  be  some  force  in  her  contention,  and  ac- 
cording to  the  analogy  of  the  ruling  in  Light's 
Estate,  136  Pa.  211,  it  might  be  that  the  Court 
could  not  set-off  the  alleged  debt  against  appel- 
lant's distributive  share,  because  only  a  valid 
subsisting  debt  not  barred  by  the  statute  of  lim- 
itations can  thus  be  applied.  The  appellant, 
however,  by  denying  any  binding  legal  indebt- 
edness and  pleading  her  coverture,  disafl&rms  her 
contract  with  her  father  and  thus  dissolves  the 
relation  of  debtor  and  creditor,  if  any  ever  ex- 
isted.    Her  bond  having  been  signed  prior  to 


the  Act  of  1887  and  after  she  had  been  married, 
her  father  could  not  have  enforced  the  contract 
during  his  life,  neither  can  his  estate  do  so  after 
his'decease,  either  by  a  suit  at  law  or  by  setting 
off  the  debt  against  her  claim  as  a  distributee. 
But  by  this  action  she  placed  herself  in  a  new 
relation,  viz:  that  of  recipient  or  custodian  of 
funds  belonging  to  the  estate.  But  the  learned 
counsel  argues  that  this  case  is  not  ruled  by 
Bucknor's  Estate,  because  in  that  case  the  de- 
cedent died  intestate  ;  in  this  there  was  a  will, 
and  says  that  '*as  testator  he  could  have  relieved, 
his  estate  from  the  restriction  by  directing  in  his 
will  that  the  mortgage  debt  should  be  setoff  or 
charged  against  the  distributive  share  of  the 
mortgagee  as  legatee.  He  did  not  do  so.  Just 
as  he  took  the  remedy  he  left  it,  and  that  which 
he  declined  to  do  for  the  benefit  of  his  other 
legatees,  no  Court  can  do  for  them  under  any 
pretence  of  equity."  The  utmost  that  can  be 
claimed  by  this  argument  is  that  the  omission  of 
the  testator  to  secure  himself  against  a  plea  of 
coverture  by  a  provision  in  his  will  indicated  an 
intention  on  his  part  to  look  to  the  real  estate 
for  his  security  ;  but  the  answer  to  that  argument 
is  that  he  was  dealing  with  his  own  daughter  and 
presumed  that  she  would  not  take  advantage  of 
his  kindness  and  by  setting  up  a  legal  disability 
acquire  a  larger  portion  of  his  estate  than  any  of 
his  other  children.  There  can  be  no  question 
as  to  the  moral  obligation  on  her  part  to  repay 
the  loan. 

The  other  arguments  of  the  appellant's  coun- 
sel have  no  bearing  upon  the  case  at  bar,  because 
they  all  relate  either  to  the  enforcement  of  a 
married  woman's  contract  or  the  foreclosure  of 
a  mortgage. 

January  7,  1895 •  Fell,  J.  The  testator  had 
loaned  nearly  the  whole  of  his  personal  estate  to 
his  children.  The  loans  were  made  at  different 
times  to  meet  their  necessities  or  to  serve  their 
business  interests.  Tiie  executors  charged  them- 
selves with  the  total  amount  due  by  the  children, 
and  in  distribution  deducted  from  their  respec- 
tive shares  the  amount  due  by  each.  All  as- 
sented to  this  except  the  appellant,  to  whom  her 
father  had  loaned  $4,800  to  enable  her  to  pur- 
chase a  farm  on  which  she  resided  with  her  hus- 
band. The  money  received  by  her  was  used  in 
payment  for  the  farm,  and  a  second  mortgage 
executed  by  her  and  her  husband  with  her  sepa- 
rate bond  were  given  to  secure  it.  She  disaf- 
firmed the  contract  to  repay  the  money  received 
as  far  as  it  was  a  personal  obligadon,  for  the  rea- 
son that  it  was  not  legally  binding,  but  recogniz- 
ing its  validity  as  to  the  land  purchased  tendered 
to  the  executors  a  conveyance  of  the  farm. 

The  learned  Judge  of  the  Orphans'  Court,  fol- 
lowing Bucknor's  Estate,  136  Pa.  23,  held  that 
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this  was  not  a  repayment  of  the  debt,  and  de- 
creed that  the  amount  of  her  indebtedness  should 
be  deducted  from  her  distributive  share. 

We  see  no  ground  on  which  this  case  can  be 
distinguished  from  Buckner's  Appeal,  supra. 
That  the  appellant's  bond  was  capable  of  enforce- 
ment against  ihe  land  does  not  change  her  posi- 
tion. Her  promise  remained  unfulfilled.  The 
tender  of  the  deed  was  in  no  sense  a  repayment 
of  the  money.  It  was  simply  an  offer  of  the 
thing  purchased  with  the  borrowed  money  in 
pischarge  of  the  debt.  The  farm,  subject  to  a 
drior  mortgage,  may  or  may  not  have  had  value, 
and  whether  it  had  or  not  does  not  affect  the 
principle.  Her  bond  was  a  part  of  her  father's 
estate.  If  she  could  render  it  valueless  by  dis- 
affirming it  and  repudiating  her  contract  she 
would  defeat  his  purpose  under  the  will  to  give 
her  only  an  equal  share  with  his  other  children 
who  were  beneficiaries.  The  bond  represented 
the  money  which  she  had  received  and  promised 
to  repay,  and  which  until  repaid  should  in  equity 
for  the  purpose  of  distribution  be  considered  a 
part  of  his  estate  in  her  possession.  In  Buck 
ner's  Appeal  it  was  said  by  the  present  Chief 
Justice:  '*The  Orphans'  Court  is  practically  a 
Court  of  equity;  and,  when  it  appears  that  the 
appellant,  who  was  there  claiming  a  full  distribu- 
tive share  of  her  mother's  estate,  had  virtually  in 
her  possession  money  which  should  have  formed 
part  of  the  fund  for  distribution,  the  Court  might 
well  act  on  the  maxim  of  equity,  that  what  ought 
to  have  been  done  has  been  done,  and  proceed 
to  distribute  the  fund  accordingly." 

The  decree  of  the  Orphans'  Court  is  affirmed 
and  the  appeal  dismissed  at  the  costs  of  the  ap- 
pellant. 

w.  c.  s. 


Oct.  *94,  6  and  7.  October  i,  1894. 

Fredonia  National  Bank  v.  Borden  et 
al.,  Defendants,  and  Collins,  Terre 
Tenant. 

Mortgagee — Lien  of — Release, 

The  consent  of  the  mortgagee  to  a  sale  of  the  timber 
on  the  mortgaged  land,  and  tb€  receipt  by  him  of  the 
proceeds  of  such  sale,  operates  as  a  release  of  the  timber 
from  the  lien  of  his  mortgage. 

Pratt  V.  Waterhousc,  158  Pa.  45,  followed. 

Appeal  of  T.  D.  Collins,  terre  tenant,  from 
two  judgments  of  the  Common  Pleas  of  Forest 
County,  entered  upon  two  writs  of  scire  facias 
sur  mortgage  for  want  of  a  sufficient  affidavit  of 
defence. 


The  Fredonia  National  Bank,  assignee  of 
James  Waterhouse,  issued  two  writs  of  scire- 
facias  sur  mortgage  against  Andrew  Borden  and 
H.  P.  Perrin.  T.  D.  Collins,  who  had  pur- 
chased the  timber  on  the  mortgaged  lands,  was, 
on  petition,  allowed  to  appear  and  defend  in  said 
suits  as  terre  tenant,  and  filed  the  following  affi- 
davit of  defence : — 

'*T.  D.  Collins,  being  sworn,  says  he  has  a 
just  and  complete  defence  to  the  foreclosing  of 
the  mortgage  in  this  case  so  far  as  he  has  any 
estate  or  right  in  the  mortgaged  premises,  which 
is  as  follows  : — 

'*That  he  purchased  on  the  third  day  of  Sep- 
tember, 1 89 1,  from  J.  A.  Waterhouse,  the  tinif 
ber  on  the  whole  or  a  part  of  the  mortgaged 
premises,  and  took  a  deed  of  conveyance  there- 
of. That  at  the  time  of  said  sale  the  said  J,.  A. 
Waterhouse  obtained  the  consent  of  said  plain- 
tiff to  make  the  same,  and  the  purchase  money 
paid  by  affiant  to  said  Waterhouse  was  paid  over 
to  and  received  by  plaintiff,  with  full  knowledge 
that  it  was  the  proceeds  of  the  sale  of  said  tim- 
ber. That  affiant  paid  three  thousaml  (^3,000). 
dollars  for  said  timber,  which  was  its  fair  value 
at  the  time.  Wherefore,  your  affiant  avers  that 
if  said  mortgage  ever  was  a  lien  upon  the  estate 
in  the  timber  now  held  and  owned  by  him,  the 
said  timber  was  redeemed  therefrom  and  the  lieik 
thereon  satisfied  and  extinguished  by  the  plain- 
tiff's receipt  of  the  proceeds  of  the  sale  thereof. 
That  affiant  will  prove  on  the  trial  of  this  case 
the  facts  hereinbefore  set  forth. 

'*T.  D.  Collins." 

On  motion  of  plaintiff  the  Court  made  abso- 
lute a  rule  for  judgment  for  want  of  sufficient 
affidavit  of  defence.  Collin's  thereupon  took 
this  appeal,  assigning  for  error  the  action  of  the 
Court. 

Samuel  T.  Neill,  (T,  F.  Rickey  with  him),. 
for  appellant. 

The  acceptance  by  the  mortgagee  of  proceeds 
of  the  sale  of  the  timber  was  equivalent  to  a 
release  of  the  timber  from  the  lien  of  the  mort- 
gage. 

Pratt  ^/  al.  v.  Waterhouse,  158  Pa.  45. 

The  owner  and  mortgagor  had  a  right  to  sell 
the  timber. 

Hoskins  v.  Woodward,  45  Pa.  42. 

M.  H,  Byles,  (with  him  /.  M,  McClure  and 
P,  M.  Clark),  for  appellee. 

The  affidavit  was  not  specific  enough,  and  does 
not  state  the  sources  of  affiant's  information. 

Mitchell,  Motions  and  Rules,  67. 
Endlich,  Affidavit  of  Defence,  301. 
Eshleman  v  Bolenius,  8  Lane.  Law  Rev.  9. 

January  21,  1895.  McCollum,  J.  The  ap- 
pellant having  purchased  the  timber  on  three 
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hundred  acres  of  land  included  in  several  mort- 
gages on  which  suits  were  brought,  was  allowed 
"to  appear  and  defend  in  said  suits  as  a  terre 
tenant"  of  the  timber  right  and  estate  he  ac- 
quired by  his  purchase.  In  this  suit  and  in  No. 
7,  October  term,  1894,  he  filed  an  affidavit  of 
defence  in  which  he  averred  that  the  timber  was 
sold  to  him  with  the  knowledge  and  consent  of 
the  plaintiff,  and  that  the  latter  received  the  entire 
proceeds  of  the  sale  of  it.  In  No.  8.  October  term, 
1894,  he  filed  an  affidavit  in  which  he  stated 
that  he  was  informed,  and  that  he  believed  and 
expected  to  be  able  to  prove  on  the  trial  of  the 
case,  that  one  of  the  mortgagees  assented  .to 
and  advised  the  sale  of  the  timber  to  him,  and 
received  the  benefit  of  it  in  the  application  of  its 
proceeds,  to  the  extinguishment  of  the  mortgage 
debts  upon  the  premises,  and  that  he  consented 
to  such  application.  Inasmuch,  however,  as  it 
appears  to  be  conceded  that  the  Fredonia  Na- 
tional Bank  is  the  real  plaintiff  in  all  the  suits, 
and  was  the  owner  of  the  mortgages  when  the 
timber  was  sold,  there  is  but  one  question  for 
our  determination,  and  that  is  whether  the  bank 
having  consented  to  and  received  the  proceeds 
of  the  sale  of  the  timber  can  now  appropriate  it 
on  either  of  the  mortgages  in  suit.  The  learned 
Court  below  thought  it  could  do  so,  and  accord- 
ingly entered  a  judgment  in  each  case  in  favor 
of  the  plaintiff,  for  want  of  a  sufficient  affidavit 
of  defence.  In  justice  to  that  Court  it  ought 
to  be  stated  in  this  connection  that  the  judg- 
ments were  entered  before  the  decision  of  this 
Court  in  Pratt  ft  al,  to  use,  etc.,  v.  Waterhouse 
et  a/.,  158  Pa.  45,  was  announced.  The  use 
plaintiff  in  that  case  is  the  use  plaintiff  in  the 
cases  we  are  considering,  and  the  decision  in  the 
former  was  based  on  the  facts  relied  on  as  a  de- 
fence to  the  latter.  In  the  case  referred  to  we 
decided  that  the  bank's  consent  to  the  sale  of 
the  timber  and  its  acceptance  of  the  proceeds  of 
the  sale  operated  as  a  release  of  the  timber  from 
the  lien  of  the  mortgages  it  then  held,  and 
raised  an  equity  in  the  purchaser  which  required 
that  in  enforcing  a  judgment  on  a  first  mortgage 
which  it  purchased  more  than  a  year  after  the 
sale  the  execution  should  be  confined,  in  the 
first  place,  to  the  land.  It  was  conceded  that 
Pratt  and  Phillips,  the  assignors  of  the  mortgage, 
had  done  nothing  to  raise  the  equity,  and  the 
decision  was  distinctly  based  upon  the  ground  of 
the  bank's  consent  to  the  sale  of  the  timber  and 
its  acceptance  of  the  proceeds  of  such  sale.  It 
is  clear,  therefore,  that  the  decision  in  the  case 
cited  requires  a  reversal  of  the  judgments  in  the 
cases  before  us.  But  aside  from  this  decision, 
the  injustice  of  allowing  the  plaintiff  to  sell  the 
timber  on  either  of  the  mortgages  in  suit,  and  to 
retain  the  proceeds  of  a  former  sale  to  which  it 
consented,  is  u>   obvious,  that    the  appellant 


should  have  an  opportunity  to  establish  the  facts 
interposed  by  him  as  a  defence. 

The  judgment  in  No.  6  is  reversed  and  a  pro- 
cedendo awarded.  w.  m.  s  ,  jr. 


C0LL1NS*S   APPEAL. 

January  21,  1895.  McCollum,  J.  For  rea- 
sons given  in  No.  6,  October  term,  ^894,  judg- 
ment  reversed  and  procedendo  awarded. 

w.  M.  s.,  jr. 


Oct.  '94.  8.  October  1,  1894. 

Perrin  et  al.  v.  Waterhouse  et  al.,  De- 
fendants, and  Collins,  Terre  Tenant. 

Appeal  of  T.  D.  Collins  from  the  judgment 
of  the  Common  Pleas  of  Forest  County. 

To  a  scire  facias  issued  by  Perrin  et  al,^ 
Collins,  who  was  permitted  to  appear  and  de- 
fend, filed  the  following  affidavit : — 

•*T.  D.  Collins,  being  sworn,sayshehasa  just 
and  complete  defence  to  the  proceedings  of  fore- 
closure on  the  mortgage  in  this  case  so  far  as  he 
has  any  estate  or  right  in  the"  said  mortgaged 
premises,  the  nature  of  which  is  as  follows : — 

**That  on  the  3d  day  of  September,  1891,  he 
purchased  the  timber  on  said  mortgaged  prem- 
ises, or  on  part  thereof,  from  the  defendant,  J, 
A.  Waterhouse,  who  then  owned  it,  and  took  a 
deed  of  conveyance  thereof,  which  was  duly  re- 
corded about  October  8,  1 891,  and  paid  for  said 
timber  the  sum  of  three  thousand  ($3000)  dol- 
lars, which  was  the  full  value  thereof  at  that  time. 
That  said  Waterhouse  represented  that  said  tim- 
ber was  then  unencumbered,  lliat  affiant  is  in- 
formed, and  believes  and  expects  to  prove  on 
the  trial  of  this  case,  that  said  plaintiff,  H.  P. 
Perrin,  assented  to  and  advised  said  Waterhouse 
to  make  the  sale  of  said  timber  to  affiant  for  the 
purpose  of  assisting  in  the  payment  and  extin- 
guishment of  said  mortgage,  and  took  and  re- 
ceived the  benefit  of  said  sale  in  the  application 
of  the  proceeds  of  said  sale  to  the  extinguish- 
ment of  the  mortgage  debts  upon  said  premises, 
with  full  knowledge  and  consent  that  it  should 
be  so  applied,  and  that  it  was  the  purchase  money 
for  said  timber,  and  affiant  avers  that  said  timber 
right  and  estate  now  held  by  him  was  redeemed 
from  said  mortgage,  and  that  if  it  ever  was  a 
lien  thereon,  it  ceased  to  be  thereafter. 

**T.  D.  COLUNS." 

The  Court  made  absolute  a  rule  for  judgment 
and  Collins  appealed.  The  case  was  argued  with 
the  preceding  cases  by 
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Samuel  T,  Neill,  {T.  F.  Rickey  with  him), 
for  appellant. 

M.  If.  Byles,  (with  him  /.  M.  McClure  and 
P,  M,  Clark)  t  for  appellees. 

January  21,  1895.  McCollum,  J.  For  the 
reasons  stated  in  No.  6,  October  term,  1894, 
judgment  reversed  and  procedendo  awarded. 


Oct.  '94.  258.  November  7.  1894. 

Friend  v.  Oil  Well  Supply  Co. 

Landlord  and  Tenant — Eviction — Injunction ^ 
effect  of. 

When  an  eviction  is  alleged  positively  in  an  affidavit 
of  defence,  the  Court  is  hardly  at  liberty  to  treat  the  aver- 
ment as  the  mere  insertion  of  a  conclusion  of  law. 

Where  the  defendant  alleges  that  an  injunction  issued 
to  restrain  it  from  interference  with  the  work  of  a  rail- 
road company  prevents  its  possession  and  use  of  the 
premises  leased,  and  that  this  amounts  to  an  eviction 
the  full  facts  should  be  heard  and  determined  by  a  jury. 

Appeal  of  the  Oil  Well  Supply  Company, defen- 
dant, from  the  judgment  of  the  Common  Pleas 
No.  3,  of  Allegheny  County,  in  an  action  of  as- 
sumpsit wherein  J.  W.  Friend  was  plaintiff. 

This  was  an  action  to  recover  rent  alleged  to 
be  due  upon  a  lease.  The  statement  claim- 
ed ^6000  as  rent  which  had  accrued  from  Aug- 
ust ist,  1892,  inclusive,  the  lease  being  dated 
March  12,  1892  and  the  term  beginning  July  i, 
1892.  The  defendant  filed  an  affidavit  of  de- 
fence setting  up — 

**That  on  the  ist  day  of  July,  1892,  the  day 
of  the  commencement  of  the  term  mentioned  in 
the  agreement,  a  copy  of  which  is  attached  to  the 
plaintiff's  statement  of  claim,  the  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Com- 
pany by  virtue  of  title  paramount  to  that  of  the 
plaintiff,  evicted  the  defendant  from  said  prem- 
ises, and  the  said  defendant  has  never  used  or 
occupied  the  same;  that  there  has  therefore  been 
a  total  failure  of  consideration  for  the  rent  re- 
served iri  said  article  of  agreement;  tlmt  on  or 
about  the  27th  day  of  May,  1892,  the  Pittsburgh, 
Cincinnati,  Chicago  and  St.  Louis  Railway 
Company  brought  an  action  in  equity  in  this 
Court  at  No.  120,  August  Term,  1892,  against 
said  Oil  Well  Supply  Company  and  said  James  W. 
Friend,  a  copy  of  the  bill  being  hereto  annexed 
and  marked  exhibit  No.  i,  that  such  proceed- 
ings were  had  in  such  action,  that  on  the  14th 
day  of  June,  1892,  an  injunction  was  issued 
against  the  said  Oil  Well  Supply  Company,  and 
said  James  W.  Friend,  a  copy  of  which  is  here- 
unto annexed  and  marked  Exhibit  No.  2."    By 


the  bill  annexed  it  appeared  that  the  rail- 
road company  was  engaged  in  reconstructing 
its  bridge  which  passed  over  the  demised  premi- 
ses and  the  injunction  commanded  the  plaint- 
iff and  defendant  in  the  present  action  to  desist 
from  interfering  with  or  molesting  the  plaintiff, 
or  its  contractors,  or  their  servants  or  employ^ 
from  entering  upon  the  property  under  said  via- 
duct and  occupying  so  much  thereof  as  may  be 
necessary  during  the  reconstruction  of  said 
bridge,  and  for  temporarily  removing  or  trans- 
ferring to  any  adjacent  ground  so  much  of  any 
structures,  or  materials  upon  said  grounds  as 
may  be  necessary;  with  the  proviso,  however, 
that  the  plaintiff  shall  not  before  the  first  day  of 
July,  1892,  do  anything  upon  the  grounds  which 
shall  stop  or  seriously  interfere  with  the  opera- 
tion of  the  defendant's  mill,  until  the  further 
order  of  the  Court. 

The  Court  granted  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

The  defendant  took  this  appeal  and  assigned 
as  error  the  entry  of  the  judgment. 

James  C.  Boyce  and  M.  A.  Woodward^  for 
appellant. 

Every  lease  where  rent  is  reserved  implies  a 
covenant  for  quiet  possession  and  this  is  the  con- 
sideration for  the  rent.  The  railroad  company 
had  a  title  paramount,  and  by  aid  of  the  injunc- 
tion evicted  the  Oil  Well  Supply  Company  from 
possession,  llie  Oil  Well  Supply  Company  has 
received  no  benefit  from  the  term,  and  ought 
not  to  be  liable  to  pay  rent.  This  is  not  a  case 
where  a  tenant  loses  possession  by  proceed- 
ings to  condemn  properly  under  the  right  of  emi- 
nent domain.  In  such  a  proceeding,  where 
viewers  are  appointed,  the  lessee  can  claim 
damages  from  the  railroad  company,  and  in  many 
decided  cases,  it  is  ruled  that  the  reason  why  the 
tenant  is  not  discharged  from  the  payment  of 
rent  is  because  the  law  provides  for  damages 
and  compensation  for  his  loss.  Such  is  not  the 
case  here.  No  viewers  were  appointed ;  no  dam- 
ages were  awarded  and  no  opportunity  was  given 
prior  to  the  eviction  to  the  Oil  Well  Supply  Com- 
pany to  claim  any  damages  from  the  railroad  com- 
pany. All  these  proceedings  had  been  taken 
and  the  right  of  the  railroad  company  settled  in 
1855.  The  general  rule  that  an  eviction  by 
paramount  title  determines  the  relation  of  land- 
lord and  tenant  applies. 

Schuylkill  &   Dauphin  Improvement  &  R.  R.  Co. 

V.  Schmoele.  57  Pa.  271. 
Peters  v,  Grubb,  21  Id.  455. 
Workman  v.  Mifflin,  30  Id.  362. 

A  tenant  evicted  by  title  paramount  is  not 
liable  for  rent. 

Bauders  v,  Fletcher,  1 1  S.  &  R.  419. 

Ross  V,  Dysart,  33  Pa.  452. 

Taylor  on  Landlord  and  Tenant,  8  Ed.  Sect.  377. 
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Edwin  W.  Smith  (with  him  P.  C.  Knox  and 
James  If.  Reed)  for  appellee. 
f  Where  a  continuous  and  apparent  easement 
or  servitude  is  imposed  upon  the  land  a  purchas- 
er in  the  absence  of  an  express  reservation  or 
agreement  on  the  subject,  takes  the  property 
subject  to  the  easement  or  servitude. 

CannoD  v,  Bc^d,  73  Pa.  179. 
Geible  v.  Smith,  146  Id.  276. 
Ormsby  v.  Pinkerton,  159  Id.  458. 
Eby  V.  Elder,  122  Id.  342. 

An  eviction  is  thus  defined:  **Any  actual  ex- 
pulsion of  the  tenant  or  intentional  disturbance 
by  the  landlord,  or  by  any  other  person  acting 
by  his  authority  or  by  virtue  of  a  legal  right  vest- 
ed in  them  in  any  manner,  which  so  seriously 
distm-bs  the  tenant's  possession  as  to  compel  an 
abandonment  of  the  premises  by  him,  or  which 
deprives  him  of  their  beneficial  enjoyment, 
amounts  to  an  eviction  and  the  rent  is  suspen- 
ded from  the  time  of  such  disturbance." 

Wood's  Landlord  &  Tenant,  Section  447. 

There  is  nothing  of  this  sort  in  our  case.  The 
landlord  did  nothing.  The  railway  merely  en 
tered  upon  its  own  right  of  way,  under  a  title 
which  had  accrued  long  before  the  making  of  the 
lease  and  of  which  title  the  Oil  Well  Supply  Com- 
pany were  charged  with  notice.  The  railway 
company  either  had  or  had  not  a  right  to  enter 
and  repair.  The  defendant,  by  his  pleading, 
concedes  that  they  had  the  right.  If  it  had  the 
right  under  its  title  which  accrued  before  the 
defendant's,  then  the  defendant  was  charged 
with  notice  of  that  right. 

Washbam  on  Easements,  page  411. 

January  7,  1895.  Oreen,  J.  The  defend- 
ant's affidavit  does  allege  an  actual  eviction  from 
the  leased  premises  by  title  paramount  to  that  of 
the  plaintiff,  and  that  the  defendant  has  never 
used  or  occupied  the  same,  and  therefore,  that 
there  has  been  a  total  failure  of  consideration 
for  the  rent  reserved.  Of  course  an  actual  evic- 
tion by  title  paramount  to  that  of  the  lessor  sus- 
pends the  rent,  and  we  are  hardly  at  liberty  to  say 
that  when  an  eviction  is  alleged  positively  in  an  af- 
fidavit of  defence  we  can,  or  will,  treat  the  aver- 
ment as  the  mere  assertion  of  a  conclusion  of 
law. 

The  affidavit  also  discloses  a  decree  against 
the  defendant  and  the  plaintiff,  for  a  preliminary 
injunction  restraining  them  from  interfering 
with  or  molesting  the  railroad  company  or  its 
contractor,  or  agents  and  employes,  in  entering 
vpon  and  occupying  so  much  of  the  premises 
under  the  viaduct  as  may  be  necessary  for  use 
during  the  reconstruction  of  the  bridge,  and 
from  removing  and  transferring  to  any  adjacent 
ground  so  much   of  any  structures  or  materials 


upon  said  grounds  as  may  be  necessary.  Of 
course  it  is  impossible  for  a  Court  to  judge  how 
much  the  terms  of  such  an  order  will  interfere 
with  the  possession  and  use  of  the  premises  leas- 
ed, by  the  defendant,  but  as  the  defendant  al- 
leges under  oath  that  it  amounts  to  an  eviction, 
we  think  it  is  entitled  to  have  the  full  facts 
heard  and  determined  by  a  jury.  Upon  the  de- 
velopment of  all  the  facts  on  the  trial  the  Court 
can  much  more  intelligently  judge  whether  an 
eviction  has  been  established,  and  how  to  ad- 
minister justice  between  the  parties. 
Judgment  reversed  and  procedendo  awarded. 

w.  c.  s. 


Oct.  '94,  253.  October  17,  1894. 

Bartley  et  al.  v.  Phillips. 

Ejectment — Oil  lease — Covenants —  Forfeiture 
— Non-suit — Practice — Evidence. 

Abandonment  is  a  mixed  question  of  acts  and  inten- 
tion and  is  therefore  ordinarily  for  the  jury. 

Abandonment  of  an  oil  lease  does  not  depend 
exclusively  on  the  length  of  time  during  which  the  lessee 
ceases  operations,  but  also  on  the  intention,  and  that  is 
lai^ely  dependent  upon  the  agreement  and  understand- 
ing of  the  parties. 

No  one  can  take  advantage  of  an  abandonment  of  an 
oil  lease  except  the  lessor,  and  those  who  succeed  to  his 
rights,  therefore  when  a  plaintiff  in  ejectment  shows  a 
lease  to  himself  and  a  cesser  of  operations  thereunder  for 
a  long  time,  it  is  error  to  enter  a  non-suit  on  the  pre- 
sumption of  an  abandonment,  as  under  that  evidence  it 
does  not  appear  under  what  title  the  defendant  claims. 

The  forfeiture  clause  in  oil  or  mining  leases  is  for  the 
benefit  of  the  lessor  and  no  act  of  the  lessee  can  pro- 
duce a  forfeiture  without  the  concurrence  of  the  lessor. 
Where  a  lease  requires  work  to  be  prosecuted  with  "due 
diligence'*  until  "abandonment/*  parol  evidence  of  the 
understanding  of  the  parties  with  reference  to  "due  dili- 
gence and  abandonment  *  is  admissible,  as  it  does  not 
modify  the  written  contract,  but  tends  to  define  the  words 
and  show  the  sense  in  which  the  parties  used  them. 

Wills  V.  Gas  Co.,  130  Pa.  222  and  Cochran  v.  Pew, 
159  Id.  184,  followed. 

Munroe  v,  Armstrong,  96  Pa.  307,  and  Venture  Oil 
Co.  V,  Fretts,  152  Id.  451,  di&tinguished. 

This  was  an  appeal  from  the  judgment  of  the 
Common  Pleas  of  Butler  County,  refusmg  to 
take  off  a  compulsory  non-suit  entered  in  an  ac- 
tion of  ejectment  wherein  W.  E.  Bartley,  W.  J, 
Burton,  A.  R.  Burton,  T.  H.  Burton  and  E.  E. 
E.  Young,  surviving  partners  of  Williamson 
Bartley,  late  partners,  trading  and  doing  busi- 
ness as  the  Farmers'  Oil  Company,  and  W.  C. 
McCandless  and  W.  J.  Marks,  partners,  trading 
and  doing  business  as  McCandless  &  Marks,  and 
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J.  J.  Leidecker  and  L.  E.  Brackney,  were  plain- 
tiffs, and  Thomas  W.  Phillips,  defendant. 

The  plaintiffs  were  lessees  of  J.  A.  Hartzell  of 
a  tract  of  oil  land  of  some  seventy  acres  in  Penn 
Township,  Butler  County,  which  was  leased  to 
them  September  8,  1888. 

The  defendant  was  the  assignee  of  one 
Walker,  who  was  lessee  by  lease  dated  Novem- 
ber, 1 89 1,  of  one  Ziegler,  to  whom  the 
defendant's  abstract  alleged  J.  A.  Hartzell  had 
conveyed  the  tract  in  question. 

The  lease  held  by  the  plaintiffs  was  for  the 
term  of  ten  years.  By  the  terms  of  the  contract 
the  plaintiffs  were  to  commence  operations  for 
mining  purposes  within  thirty  days  from  the  exe- 
cution of  the  lease,  and  when  work  was  com- 
menced it  was  to  be  prosecuted  with  due  dili- 
gence until  completion  or  abandonment.  The 
plaintiffs  commenced  operations  upon  the  land 
within  fifteen  days  after  the  execution  of  the 
lease  and  drilled  a  well,  finishing  it  the  latter 
part  of  October,  1888,  at  an  expense  of  from 
twenty-five  hundred  to  three  thousand  dollars. 
The  well  was  a  failure.  The  plaintiffs  then  in 
January  or  February,  1889,  took  their  materials 
off  the  property.  Plaintiffs,  upon  the  trial,  of- 
fered to  show  that  in  January,  1890,  when  Hart- 
zell was  about  to  sell  the  land  to  one  Ziegler, 
Hartzell  recognized  the  lease  as  a  valid  subsist- 
ing lease,  and  made  an  effort  to  get  the  plain- 
tiffs to  surrender  it.  This  offer  was  rejected. 
(First  assignment  of  error.) 

Plaintiffs  also  offered  to  prove  that  Hartzell 
had  not  made  any  claim  of  forfeiture  or  loss  by 
abandonment  of  the  lease.  This  was  rejected. 
(Second  assignment  of  error.) 

T,  C.  Campbelly  (with  him  Levi  McQuistion 
and   W,  A,  Forquer),  for  appellants. 

A  motion  for  a  non-suit  is  properly  denied 
where  the  evidence  shows  a  former  possession  in 
the  plaintiff,  or  one  through  whom  he  claims, 
and  there  is  no  evidence  at  the  time  of  the  mo- 
tion of  title  in  the  defendant. 


Wells  V,  Jacl'son  Iron  Manufacturing  Co.,  47  N. 
235;  S.  C.  90,  Am.  Dec.  575. 


H. 


A  plaintiff  in  ejectment  is  entitled  to  recover 
against  a  mere  intruder  without  title,  upon 
showing  that  his  ancestor  died  in  possession  of 
the  land. 

Mobley  v.  Bruner,  59  Pa.  481. 

The  lessor  has  the  right  to  elect,  when  de- 
fault is  made,  whether  he  will  forfeit  the  con- 
tract or  assent  to  its  continuance. 

Wills  V.  Gas  Co  ,  130  Pa.  222. 
A  forfeiture  must  not  be  unconscionable. 

Thompson  v.  Christie,  138  Pa.  249. 
If  the  forfeiture  is  once  waived  strict  com- 


pliance with  the  terms  of  the  lease  cannot  after- 
wards be  insisted  upon  without  reasonable  no- 
tice that  a  forfeiture  would  be  claimed. 

Duffield  V.  Hue,  129  Pa.  94. 

Where  the  parties  themselves  have  disregarded 
the  strict  terms  of  the  Jease  as  to  the  time  of 
payment  of  rentals  a  forfeiture  will  not  be  per- 
mitted without  previous  notice  given  that  it 
would  be  insisted  upon. 

Gas  Co.  V.  DeWitt,  130  Pa.  235. 

Plaintiffs  should  have  been  allowed  to  make 
defendant  show  his  title. 

Weaver  v.  Craighead,  104  Pa.  288. 

John  M,  Thompson  and  Clarence  Walker^ 
for  appellee. 

January  7,  1895.  Mitchell,  J.  Plaintiffs 
offered  in  evidence  their  abstract,  whereupon  de- 
fendants admitted  title  in  Hartzell.  Plainftiffs 
then  proved  the  lease  by  Hartzell  to  them,  their 
entry  under  it,  and  the  putting  down  of  one  well. 
They  thus  made  out  a  complete  prima  facie 
case,  which  called  on  defendants  to  show  a 
better  title.  But  it  is  said,  and  the  Court  below 
appears  to  have  adopted  this  view,  that  plain- 
tiffs went  further  and  gave  evidence  of  an  aban- 
donment of  their  possession.  This,  however, 
will  not  support  a  compulsory  non-suit.  Aban- 
donment is  a  mixed  question  of  acts  and  inten- 
tion, and  therefore  is  ordinarily  for  the  jury, 
and  there  is  nothing  in  this  case  to  take  it  out 
of  the  rule,  for  the  abandonment  was  denied  in 
plaintiff's  abstract,  and  was  therefore  incumbent 
on  defendants  to  prove  before  they  could  avail 
themselves  of  it.  Whether  the  evidence  on  the 
part  of  plaintiffs  showed  an  abandoment  by  them 
did  not  depend  exclusively  on  the  length  of 
time  that  operations  had  ceased,  but  also  on  the 
intention,  and  that  again  was  largely  dependent 
on  the  agreement  and  understanding  of  the 
parties.  The  plaintiffs  denied  the  intention  and 
the  Court  therefore  could  not  declare  the  aban- 
donment as  a  matter  of  law,  but  should  have 
left  it  as  a  fact  to  the  jury. 

The  plaintiffs  further  offered  evidence  by  Bur- 
ton and  Hartzell  to  show  the  agreement  of  the 
parties  as  to  due  diligence  and  abandonment. 
This  should  have  been  admitted.  It  was  not  in 
any  sense  an  attempt  to  modify  or  alter  a  writ- 
ten contract.  The  lease  provided  that  the  work 
when  commenced,  should  **be  prosecuted  with 
due  diligence  until  completion  or  abandon- 
ment," but  what  should  constitute  due  diligence 
was  a  question  of  fact  on  which  the  parties  might 
agree,  either  at  the  time  or  afterwards,  and  if 
they  did,  then  neither  Court  nor  jury  had  any 
right  to  adopt  a  different  standard.  If  due  dili- 
gence had  been  defined  in  the  writing  no  pre- 
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tence  of  such  right  could  have  been  set  up.  But 
parol  proof  of  the  understanding  and  agreement 
of  both  parties  was  just  as  effective  as  a  writing, 
for  it  went  not  to  a  construction  of  the  paper, 
but  to  the  definition  of  a  fact  referred  to. 
Whether  any  such  understanding  not  expressed 
in  the  paper  would  affect  others  subsequently 
acquiring  rights  from  one  of  the  parties,  without 
notice,  we  need  not  consider,  for  there  is  no 
evidence  that  any  such  others  are  before  us.  The 
case  was  not  allowed  to  get  that  far. 

But  the  non-suit  was  erroneous  for  another 
reason.  Even  if  there  had  been  a  want  of  due 
diligence  and  an  abandonment  by  plaintiffs,  no 
one  could  take  advantage  of  it  but  the  lessor  or 
one  succeeding  to  his  rights,  and  there  was  no 
such  party  yet  in  the  case.  So  far  as  the  evi- 
dence showed,  defendants  had  neither  Hartzell's 
title  nor  any  other  beyond  that  of  mere  squat- 
ters. As  against  them,  plaintiffs,  as  already 
shown,  had  made  out  a  prima  facie  case.  The 
error  of  the  appellees,  and  apparently  of  the 
Court  below,  was  in  regarding  the  estate  of 
plaintiffs  under  the  lease  as  terminated  ipso  facto 
by  the  failure  in  diligence  or  the  abandonment. 
But  it  required  the  act  of  the  lessor.  Repeated 
decisions  of  this  court  from  Wills  v.  Gas  Co., 
130  Pa.  222,  to  Cochran  v.  Pew,  159  Id.  184, 
have  established  that  the  clause  of  forfeiture  or 
termination  of  the  estate  is  for  his  benefit,  and 
no  act  of  the  lessee  can  produce  that  result  with- 
out his  concurrence.  Still  less  can  any  action  of 
a  stranger  Enforce  it.  As  against  any  but  the 
grantor,  an  abandonment  is  not  complete  until 
the  statutory  period  of  limitation,  or  the  end  of 
the  term  granted,  and  possession  may  be  re- 
sumed by  the  grantee  at  any  time  previous. 

There  is  nothing  in  the  cases  cited,  Munroe  v. 
Armstrong,  96  Pa.  307,  and  Venture  Oil  Co.  v. 
Fretts,  152  Id.  451,  in  conflict  with  these  views. 
In  the  former  the  lessor  had  expressly  declared 
the  forfeiture  and  made  a  new  lease  to  the 
plaintiff,  and  in  the  latter  he  had  asserted  it  by 
implication  by  a  new  lease  to  parties  who  de- 
fended under  his  title. 

But  it  is  said  that  appellees  here,  defend  under 
Hartzell's  title  and  that  their  abstract  shows  the 
fJMit.  The  abstract,  however,  was  not  in  evi- 
dence, as  it  should  have  been  if  relied  on  for  af- 
finnative  proof.  The  practice  in  the  analogous 
case  of  statements  and  affidavits  of  defence, 
which  under  rule  of  Court  are  to  be  taken  as 
admissions  of  all  material  facts  not  denied 
therein,  is  shown  in  Neely  v,  Bair,  144  Pa.  250. 
The  respective  abstracts  of  title  in  ejectment 
filed  by  the  parties  under  the  rule  of  Court  in 
the  present  case,  stand  upon  the  same  basis, 
having  the  same  object  as  stated  by  the  present 
Chief  Justice  in  Neely  v,  Bair,  to  narrow  the 
trial  down  to  material  matters  which  are  really 


disputed.  The  defendants  may  be  in  possession 
under  Hartzell's  title,  and  the  case  therefore 
analogous  to  Venture  Oil  Co.  ».  Fretts,  but  it 
has  not  yet  been  shown  to  be  so.  The  issue  was 
determined  prematurely. 

Judgment  reversed  and  procedendo  awarded. 

w.   D.   N. 


Jan.  '94,  132  and  133.  April  13,  1894 

Link,  minor,  v.  The  Phila.  &  Reading 
R.  R.  Co. 

Link  V.  The  Phila.  &  Reading  R.  R.  Co. 

Negligence — Railroad  companies — Evidence  of 
negligence  by —  When  a  question  for  the  fury 
—  Contributory  Negligence —  Answers  to 
points — Evidence  as  to  matters  subsequent  to 
the  accident. 

When  in  an  action  as;ainst  a  railroad  company  the  evi- 
dence of  the  plaintiff  is  clearly  sufficient  to  show  that 
the  company  was  remiss  in  the  performance  of  its  duty, 
the  fact  that  this  evidence  is  directly  contradicted  in  every 
essential  particular  by  the  witnesses  of  the  defendant, 
does  not  authorize  a  peremptory  instruction  by  the  Court 
to  find  for  the  defendant.  The  question  must  be  sub- 
mitted to  the  jury. 

One  L.  approaching  along  a  public  highway  a  railroad 
crossing,  where  there  were  five  tracks,  on  two  of  which 
trains  were  standing,  with  their  engines  blowing  off 
steam,  and  one  train  in  such  a  position  as  to  interfere 
with  a  view  of  the  tracks,  was  struck  as  he  reached  the 
fourth  track,  by  a  rapidly  moving  train  and  killed.  It  ap- 
peared that  in  the  vicinity  of  the  crossing  he  stopped, 
looked  and  listened,  and  that  any  sounds  he  might  have 
heard  were  deadened  by  the  noise  made  by  the  standing 
engines : 

Held^  that  there  was  nothing  in  the  evidence  which 
warranted  the  Court  in  declaring  as  a  matter  of  law 
that  there  was  contributory  negligence  on  the  part  of 
the  deceased. 

Held,  also,  that  the  question  whether  L.  stopped 
at  the  best  point  to  look  for  the  approach  of  a  train  was 
a  matter  in  dispute  to  be  submitted  to  the  jury. 

The  defendant  asked  the  Court  to  charge  that,  if  the 
jury  believed  that  the  engineer  of  the  train  which  injured 
L.  blew  his  whistle  at  the  proper  point  and  that  such 
whistle  could  be  heard  at  the  crossing,  there  could  be  no 
recovery. 

Held,  that  as  this  point  ignored  the  condition  of  the 
crossing  at  the  time  of  the  accident,  it  was  not  error  for 
the  Court  to  refuse  to  affirm  it  absolutely. 

It  was  in  evidence  that  an  electric  bell,  one  of  the  sig- 
nals for  this  crossing, was  out  of  order,  and  that  before  the 
accident  it  rang  so  lightly  that  it  was  difficult  to  hear  it. 

Held,  that  evidence  to  show  that  the  defendant  repaired 
it  a  day  or  two  after  .the  accident  was  properly  admitted. 

Appeal  of  the  Philadelphia  and  Reading 
Railroad  Company,  defendant,  from  the  judg- 
ment of  the  Common  Pleas  of  Berks  County, 
in  actions  of  trespass  brought  by  Warren  W. 
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Link^  a  minor  child  of  Aramon  T.  Link,  de- 
ceased, by  his  next  friend,  Lott  W.  |leiff, 
against  said  defendant  to  recover  damages  for 
the  death  of  his  father,  Ammon  T.  Link,  caused 
by  the  alleged  negligence  of  said  defendant;  and 
by  Simon  Link  against  said  defendant  to  re- 
cover damages  for  the  loss  of  his  horses  and  in- 
juries to  his  wagon  in  which  Ammon  T.  Link 
was  drkving  at  the  time  of  his  death. 

These  two  cases  were  tried  before  the  same 
jury.  Upon  the  trial  before  Endlich,  J.,  the 
following  facts  appeared  :  On  the  9th  of  De- 
cember, 1891,  between  one  and  two  o'clock  in 
the  afternoon,  a  passenger  train  of  the  Phila- 
delphia and  Reading  Railroad  Company  bound 
from  Allentown  to  Reading,  struck  a  team  and 
wagon  which  Ammon  T.  Link  was  driving  over 
a  crossing  near  Biandon  Station.  The  horses 
were  killed,  the  wagon  was  damaged,  and  Link 
was  so  badly  hurt  that  he  died  the  same  evening. 
These  two  suits  were  brought  to  recover 
damages  for  the  injuries  sustained  by  this  ac- 
cident. It  appeared  that  Link  came  from  his 
home,  somewhere  south  of  the  railroad,  with  a 
two  horse  open  wagon,  for  coal,  which  he  in- 
tended to  procure  from  a  coal  dealer,  whose 
place  of  business  was  immediately  to  the  north 
of  the  railroad.  At  the  point  where  the  public 
highway  crossed  the  railroad  there  were  five 
tracks,  first,  two  sidings,  then  the  east  and  west 
bound  tracks,  and  then  the  private  track  of  the 
coal  dealer.  About  forty  feet  from  the  railroad 
was  the  caution  board,  placed  on  the  public 
highway.  It  appeared  that  before  Link  went  on 
the  track  he  stopped  and  looked  and  listened. 
At  that  time  the  second  railroad  siding  was  oc- 
cupied by  a  gravel  train  of  some  length.  This 
train  was  cut  in  two  across  the  highway,  leaving 
a  space  claimed  by  the  plaintiff's  witnesses  to  be 
twenty-five  feet,  and  by  the  defendant's  wit- 
nesses to  be  fifty  feet.  The  engine  of  this  gravel 
train  and  also  the  engine  of  a  freight  train  at 
the  station  were  blowing  off  steam.  This  noise 
and  the  blocking  up  of  the  tracks  by  the  broken 
train  rendered  it  almost  impossible  to  hear  or 
see  an  approaching  train  between  a  deep  cut 
east  of  the  crossing  and  the  place  where  the  ac- 
cident happened.  After  stopping.  Link  went  on, 
and  as  he  reached  the  west  bound  track  he  was 
struck  by  a  passenger  train  coming  from  Allen- 
town.  It  was  in  evidence  that  the  train  was 
late  and  running  very  fast,  and  while  the  engine 
driver  gave  the  usual  signals  as  he  came  out  of 
the  cut  a  little  less  than  half  a  mile  east  of  the 
crossing,  it  appeared  that  he  gave  no  further  no- 
tice, until  he  saw  the  wagon,  too  late  to  avoid 
the  accident.  The  testimony  as  to  these  facts 
was  contradicted  by  the  defendant's  witnesses, 
who  claimed  that  after  leaving  the  cut  he  kept 
on  ringing  the  bell.    At  the  crossing  the  railroad 


company  maintained  an  electric  apparatus  with 
a  bell  on  a  post  fifteen  feet  in  the  air,  and  an- 
other bell  at  the  station,  and  when  a  train  ap* 
proaching  the  crossing  gets  within  1,448  feet  of 
the  crossing,  the  electric  bells  ring.  It  appeared 
that  the  electric  bell  at  the  station  rang,  both 
from  plaintiff^s  and  defendant's  witnesses,  and 
one  of  the  defendant's  witnesses  testified  to  the 
electric  bell  ringing  at  the  crossing ;  but  the  de- 
fendant offered  the  following  evidence  to  show 
that  the  bell  at  the  crossing  was  out  of  order. 

Q.  How  about  that  bell?  Was  that  in 
working  order  that  day  ?  A.  I  do  not  know 
whether  it  was  in  working  order  that  very  day, 
but  the  day  following  or  two  days  following,  they 
had  the  repairsmen  there. 

Mr.  Snyder:  I  object ;  if  he  didn't  see  them 
that  day,  it  is  not  evidence ;  it  is  irrelevant. 

The  Court  :  Admitted ;  exception  for  de- 
fendant. 

By  Mr.  Jacobs:  Q.  How  was  that?  A.  I 
noticed  they  were  repairing  it  a  few  days  after- 
wards. 

Q.  Was  it  the  next  day,  or  when,  afterwards  ? 
A.  The  following  day,  I  think. 

Q.  They  repaired  that  bell  ?  A.  The  man 
was  there  quite  a  time  ;  previous  to  that,  I  knew 
that  at  different  times  it  rang  so  lightly  when  a 
train  was  passing  and  I  was  fifteen  feet  away  I 
cduld  not  hear  it;  I  tried  it.  (Fifth  assignment 
of  error.) 

Defendants  submitted,  inter  alia^  the  follow- 
ing points : 

1 .  There  is  no  evidence  in  the  case  that  the 
defendant  was  guilty  of  any  negligence  which 
caused  or  contributed  to  the  accident  which  re- 
sulted in  the  death  of  Ammon  T.  Link,  and  the 
verdict  must  be  for  the  defendant.  Answer. 
Declined.     (First  assignment  of  error.) 

2.  Under  all  the  evidence  of  the  plaintiff  the 
verdict  must  be  for  the  defendant.  Answer.  De- 
clined.    (Second  assignment  of  error.) 

3.  Under  all  the  evidence  in  the  case  the  ver- 
dict must  be  for  the  defendant.  Answer.  De- 
clined.    (Third  assignment  of  error.) 

4.  If  the  jury  believe  that  the  engineer  of  the 
train  that  injured  Ammon  T.  Link  blew  his 
whistle  at  the  signal  board,  which,  according  to 
the  testimony,  is  about  two  thousand  feet  away 
from  the  place  of  the  accident,  and  that  the  sig- 
nal so  given  could  be  distinctly  heard  at  and  be* 
yond  the  crossing,  there  can  be  no  recovery  in 
this  case,  and  the  verdict  must  be  for  the  defend- 
ant. Answer,  If,  when  the  whistle  was  blown, 
the  deceased  was  in  a  situation  to  hear  it,  he 
must  be  presumed  to  have  heard  it,  and  if  he 
then  went  upon  the  crossing  he  did  so  at  his 
own  risk,  and  there  can  be  no  recovery  for  the 
resulting  injury.     (Fourth  assignment  of  error.) 

Verdicts  for  plaintiffs  and  judgment  thereoa. 
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Whereupon  the  defendant  took  these  appeals, 
assigning  for  error,  the  admission  of  evidence, 
and  the  answers  to  its  points,  as  above. 

Jejf.  Snyder  (with  him  Philip  S,  Zieber  and 
George  F.  Baer),  for  appellant. 

There  was  no  proof  of  the  appellant's  negli- 
gence. It  was  in  evidence  that  the  usual  sig- 
nals were  given  and  that  the  electric  bells  rang. 
In  the  face  of  this  testimony,  the  fact  that  some 
of  plaintiff's  witnesses  did  not  hear  the  bells  is 
of  %io  avail. 

Hauser  tr.    Central    Railroad    Co.,    29    Weekly 

Notes,  471. 
Urias  v.  Penna.  R.  R.  Co.,  31  Id.  353. 

The  case  is  to  be  distinguished  from  that  of 
Ellis  V.  The  Lake  Shore,  etc.,R.  R.  Co.,  27 
Weekly  Notes  145,  for  here  the  evidence 
shows  that  the  defendant  had  taken  every  pre- 
caution to  protect  this  crossing  from  such  acci- 
dents. 

There  was  ample  evidence  that  if  Link  had 
taken  ordinary  care,  he  could  have  avoided  the 
accident. 

Lees  V.  Phila.  <&  Reading  R.  R.  Co  ,  154  Pa.  46. 
Myers  v.  Baltimore  &Ohio  R.  R.  Co.,  30  Weekly 

Notes,  492. 
Newbard  v.  Penna.  R.  R.  Co.,  32  Id.  54. 

The  answer  to  the  fourth  point  was  error,  be- 
cause it  made  the  railroad  company's  negligence 
depend  on  the  traveler's  failure  to  hear  a  signal 
duly  given,  when  that  failure  was  not  caused  by 
the  employ^  of  the  company. 

Phila.  &  Reading  R.  R.  Co.  v.  Ritchie,  102  Pft.  431. 

There  being  no  evidence  that  at  the  time  of 
the  accident  the  electric  bell  at  the  crossing  was 
out  of  order,  it  was  error  to  admit  evidence  that 
two  days  after  the  accident  repairsmen  were  at 
work  upon  it. 

y.  H.  Jacobs,  H.  F,  Reiser  and  Rieser 
{Schaffer  with  them),  for  appellees. 

The  evidence  in  this  case  was  such  that  the 
question  was  necessarily  left  to  the  jury. 

Ellis  V.  The  Lake  Shore,  etc.,R.  R.  Co.,  27  Week- 
ly Notes,  145. 
Penna.  R.  R.  Co.  v,  Garvey,  108  Pau  369. 

The  question  of  negligence  in  a  case  like  this 
does  not  depend  upon  any  certain  rule,  but 
shifts  with  the  circumstances,  and  cannot  there- 
fore be  determined  by  the  Court. 

Phila.  &  Reading  R.  R.  Co.  v,  Killips,  88  Pa.  412. 

Penna.  R.  R,  Co.  v.  Coon,  17  Weekly  Notes,  137. 

Penna.  R.  R.  Co.  v,  Peters,  19  Id.  418. 

Smith  V.  Baltimore  &  Ohio  R.  R.  Co.,  158  Pa.  83. 

IfcGill  V,  Pittsburgh  &  Western  Ry.  Co.,  31  Week- 
ly Notes,  35^5. 

Neiman  v,  Delaware  and  Hudson  Canal  Co.,  149 
Pa.  92. 

The  accident  was  caused  by  the  condition  of 


the  crossing  at  that  time,  which  required  greater 
precautions  on  the  part  of  the  railroad  company. 

4  Am.  and  Eng.  Encyc.  of  Law,  920. 

Thomas  v,    Delaware,  etc.,  R.  R.  Co.,  8  Federal 

Report  729. 
Maclcay  v.  N.  Y.  C.  R.  R.  Co.,  35  N.  Y.  75. 
Kissenger  v,   N.  Y.  &  Harlem  R.  R.  Co.,  56  N. 

Y.  538. 
Brown  v,  Hannibal,  etc.,  R.  R.  Co  ,  50  Mo.  461,  S. 

C.  1 1  Am.  Rep.  420. 
Ritchie  v,  Caledonian  R.  R.  Co  ,  7  Scotch  Sess.  Cas. 

(4  Series,  1879)  '48. 

January  7,  1895.  McCollum,  J.  The  de- 
fendant company's  principal  contention  is  that 
there  was  no  evidence  introduced  on  the  trial 
which  warranted  an  inference  that  there  was 
negligence  on  its  part  which  caused  or  contribu- 
ted to  the  death  of  the  plaintifTs  father.  There 
was  evidence,  however,  submitted  by  the  plain- 
tiff, to  the  efifect  that  the  train  was  late  and  run- 
ning very  fast,  and  that  the  usual  signals 
given  on  approaching  the  crossing  were  omit- 
ted. According  to  this  evidence  the  whistle 
was  not  blown  after  the  train  left  the  cut,  a  half 
mile  from  the  crossing,  until  the  moment  of  the 
collision  ;  the  engine  bell  was  not  rung  and  the 
electric  bell  by  the  roadside  was  out  of  order 
and  did  not  announce  the  approach  of  the  train. 
This  evidence,  if  believed,  was  clearly  sufficient 
to  show  that  the  company  was  remiss  in  the  per- 
formance of  its  duty  to  the  traveling  public  at 
the  point  where  the  accident  occurred.  It  is 
true  that  this  evidence  was  directly  contradicted 
in  every  essential  particular  by  evidence  sub- 
mitted by  the  company  in  reference  to  the  same 
matters,  but  the  conflict  in  the  testimony  did  not 
authorize  a  peremptory  instruction  by  the  Court 
to  find  for  the  defendant.  There  was  nothing 
in  the  evidence  which  warranted  the  Court  in 
declaring  as  matter  of  law  that  there  was  contri- 
butory negligence  on  the  part  of  the  deceased. 
When  in  the  vicinity  of  the  crossing,  hestopped, 
looked  and  listened,  for  the  purpose  of  ascer- 
taining whether  a  train  was  approaching.  Before 
him  were  five  tracks,  the  east  and  west  boimd 
tracks  and  three  sidings.  A  freight  train  was  then 
standing  on  the  east  bound  track,  and  a  gravel 
train  on  the  siding  south  of  and  next  to  it. 
The  gravel  train  was  cut  at  the  crossing  so  as  to 
afford  an  open  space  of  at  least  twenty-four 
feet,  for  travelers  on  the  highway  to  cross  the 
tracks.  The  engines  attached  to  these  trains 
were  near  the  crossing  and  blowing  off  steam. 
The  cars  interfered  to  some  extent  with  the  view 
of  the  west  bound  track,  and  the  discharge  of 
steam  by  the  engines  affected  somewhat  the 
ability  to  hear  the  usual  signals  of  an  approach- 
ing train.  Whether  the  deceased  stopped  at  the 
best  point  to  look  for  the  approach  of  a  west 
bound  train  was  a  matter  in  dispute  under  the 
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evidence  submitted  by  the  contending  parties. 
It  was  therefore  clearly  a  question  for  the  jury. 

We  cannot  say  that  the  learned  Court  erred 
in  its  answer  to  the  defendant's  fourth  point. 
The  point  entirely  ignored  the  condition,  at  and 
in  the  immediate  vicinity  of  the  crossing,  to 
which  reference  has  already  been  made.  For 
this  condition  the  defendant  company  was  re- 
sponsible, and  in  view  of  it,  we  think  the 
answer  to  the  point  was  unobjectionable.  Nor 
can  we  discover  any  error  in  the  ruling  com- 
plained of  in  the  fifth  specification.  There  was, 
as  we  have  already  seen,  evidence  from  which  it 
might  be  fairly  inferred  that  the  bell  at  the  cross- 
ing was  out  of  order,  and  failed  to  give  notice  of 
the  approach  of  the  train,  and  that  before  the 
occurrence  in  question  it  was  noticed  that  it 
rang  so  lightly  that  a  person  within  fifteen  feet 
of  it  could  not  hear  it.  In  connection  with  such 
evidence  it  was  proper  to  show  that  a  day  or  two 
after  the  accident  the  bell  was  repaired  by  the 
defendant  company. 

The  specifications  of  error  are  overruled. 

Judgment  affirmed. 


LINK  V,  PHILA.  k  READING  R.  R.  CO. 

January  7,  1895.  McCollum,  J.  This  case 
was  tried  in  the  Court  below  and  argued  here 
with  132  Jany.  T.,  1894,  just  decided.  The 
material  questions  in  that  case  were  the  same  as 
in  this,  and  for  the  reasons  stated  in  the  opinion 
filed  in  that,  the  judgment  in  this  is  affirmed. 

s.  H.  T. 


Oct.  *94,  259.  November  7,  1894. 

Laird  v.  Pittsburgh  Traction  Company. 

Passenger  railway  companies  —  Transfer 
tickets — Rights  of  passengers  holding — Meas- 
ure of  damages — Regulations  as  to  transfer 
checks — Reasonableness  of 

It  is  an  inexcusable  trespass  to  eject  a  passenger  from 
a  railway  car,  unless  by  some  act  of  his  he  has  put  him- 
self in  the  wrong. 

In  such  a  case  it  is  not  error  to  refuse  to  charge,  "That 
if  the  plaintiff  is  entitled  to  recover  at  all  in  this  ac- 
tion, he  is  only  entitled  to  recover  damages  for  the  trouble 
and  inconvenience,  caused  him  by  the  delay  in  being  put 
off  the  cable  car  at  Craig  street,  and  the  additional  ex- 
pense necessary  to  complete  his  journey  into  the  City  of 
FitUbnrgh." 

To  sanction  such  a  measure  of  damages,  as  is  sug- 
gested in  this  point,  would  tend  to  encourage  rather  than 
prevent  the  commission  of  indignities  to  which  no  well 
behaved  passenger  in  a  public  convejrance  should  be  sub- 
jected. 


L. ,  a  passen^r  on  an  electric  car,  having  paid  hit  fare 
within  two  or  three  miniates  of  nine  o'clock  m  the  morn- 
ing, received  from  the  conductor  a  transfer  check  punch- 
ed at  nine  o'clock,  $0  as  to  entitle  him  to  a  ride  upon  a 
cable  car  of  another  company  which  connected  with  the 
electric  company.  The  conductor  of  the  cable  car,  how- 
ever, refused  to  receive  the  transfer  ticket,  because  it  was 
abo  punched  at  7.30  a.  bii.  L.  assured  him  that  he  had 
received  it  at  nine  -o'clock,  but  the  conductor  called  a 
policeman  and  L.  was  ejected  from  the  car  without  vio- 
lence : 

Held,  that  L.  was  entitled  to  use  the  transfer  check, 
and  was  not  bound  to  inquire  why  it  was  also  punchftl  at 
7.30  A.  M.; 

Heid^  that  if  the  two  punchings  raised  a  doubt  in  the 
conductor's  mind,  he  had  no  right  to  resolve  that  doubt 
against  L.  and  eject  him  from  the  car. 

The  transfer  check  by  its  terms  required  the  holder  to 
satisfy  himself  that  tr  e  date  and  hour  were  correct : 

Beldf  that  such  a  regulation  to  be  reasonable  would 
require  the  transfer  check  to  be  given  to  the  passenger  a 
sufficient  time  before  he  leaves  the  car  to  enable  him  to 
read  it  and  if  necessary  have  it  corrected.  , 

Appeal  of  the  Pittsburgh  Traction  Company, 
defendant,  from  the  judgment  of  the  Common 
Pleas  No.  2,  of  Allegheny  County,  in  an  action 
of  trespass,  brought  by  William  M.  Laird  against 
said  defendant,  to  recover  damages  for  his  being 
unlawfully  put  off  a  car  of  the  defendant  com- 
pany for  non- payment  of  rent. 

Upon  the  trial,  before  White,  J.,  the  follow- 
ing facts  appeared : 

The  Duquesne  Traction  Company,  a  corpora- 
tion, operated  a  line  of  electric  railway  along 
certain  streets,  including  North  Hiland  avenue 
to  the  central  portion  of  the  City  of  Pittsburgh, 
and  the  Pittsburgh  Traction  Company,  another 
and  entirely  distinct  corporation,  operated  a 
line  of  cable  railway  from  East  Liberty,  also  to 
the  central  part  of  the  city. 

During  the  summer  of  1893,  ^"^  ^or  some 
time  previous,  there  existed  between  these  two 
companies  an  arrangement  or  agreement  by 
which  passengers  of  one  road  were  transferred  to 
the  other  for  a  single  fare,  upon  certain  condi- 
tions. Passengers  taking  a  car  of  the  Duquesne 
Traction  Company  at  any  point  on  North  Hi- 
land avenue  could,  if  they  chose,  be  carried  on 
that  car  without  change  to  the  city,  or,  if  they 
desired,  by  obtaining  a  transfer  check  from  the 
conductor  of  the  Duquesne  Traction  Company 
car  could  change  at  the  corner  of  North  Hiland 
and  Penn  avenues  to  a  car  of  the  cable  line  of 
the  Pittsburgh  Traction  Company,  and  proceed 
by  that  car  to  the  city. 

On  the  morning  of  June  17,  1893,  at  about 
8.50  A.  M.,  William  M.  Laird,  the  plaintiff,  be- 
came a  passenger  on  a  car  of  the  Duquesne  Trac- 
tion Company,  at  the  corner  of  McCully  street 
and  North  Hiland  avenue.  When  the  car  of  the 
Duquesne  Traction  Company  reached  the  corner 
of  Penn  and  North  Hiland  avenues,  the  plaintiff 
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received  from  the  conductor  of  that  car  a  trans- 
fer check,  which  entitled  him  to  ride  upon  a 
-cable  car  of  the  Pittsburgh  Traction  Company 
to  the  end  of  the  line  in  the  City  of  Pittsburgh. 
It  appeared  that  the  plaintiff  asked  for  this  trans- 
fer ticket  some  time  before  leaving  the  car,  but 
it  was  not  given  to  him  until  he  was  in  tlie  act 
■of  so  doing.  By  the  conditions  printed  on  the 
ticket,  it  was  only  good  upon  the  first  car  leav- 
ing the  point  of  transfer  after  the  time  punched 
in  the  margin,  and  this  transfer  ticket  was  punched 
as  of  7.30  A.  M.,  and  also  of  9  a.  m.  Within  a 
minute  or  two  after  leaving  the  Duquesne  Trac- 
tion Company  car,  the  plaintiff  entered  a  cable 
car  of  the  Pittsburgh  Traction  Company.  The 
transfer  ticket  by  the  terms  printed  thereon  re- 
•quired  the  passenger  to  examine  the  date  and 
time  and  see  that  they  were  correct.  In  the 
hurry  of  getting  off  there  was  no  time  for  the 
passenger  to  do  this  until  after  he  was  in  the 
Pittsburgh  Traction  Cable  Company  car,  and 
when  he  did  look  at  it  he  noticed  the  double 
punching.  When  the  conductor  came  to  collect 
his  fare,  the  plaintiff  tendered  him  this  tranfer 
check,  which  the  conductor  refused  to  accept, 
because  it  was  old.  The  conductor  demanded 
several  times  that  the  plaintiff  should  pay  his  fare 
or  leave  the  car,  and  upon  reaching  Fifth  avenue 
and  Craig  street,  a  distance  of  nearly  two  miles 
from  the  point  at  which  the  plaintiff  entered  the 
car,  the  conductor  stopped  the  car  and  as  the 
plaintiff  still  refused  to  pay  his  fare  or  get  off  the 
car,  he  called  in  a  policeman,  at  whose  request 
the  plaintiff  left  the  car.  Neither  the  conductor 
nor  the  policeman  used  any  violence  or  force  to- 
wards the  plaintiff. 

The  defendant  submitted,  inter  alia,  the  fol 
lowing  points : 

First,  That  if  plaintiff  is  entitled  to  recover 
at  all  in  this  action  he  is  only  entitled  to  recover 
damages  for  the  trouble  and  inconvenience 
caused  him  by  the  delay  in  being  put  off  the 
cable  car  at  Craig  street,  and  the  additional  ex- 
pense necessary  to  complete  his  journey  into  the 
City  of  Pittsburgh.  Answer,  Refused.  (First 
assignment  of  error.) 

Third,  Plaintiff  cannot  recover  under  the  evi- 
dence and  pleadings  in  this  case,  and  the  verdict 
must  be  for  the  defendants.  Answer,  Refused. 
(Second  assignment  of  error.) 

Verdict  for  plaintiff  for  I143  and  judgment 
thereon. 

The  defendant  took  this  appeal,  assigning  for 
error  the  refusal  of  his  pomts  as  above. 

George  C,  Wilson^  (  Wiliiam  D,  Evans  with 
him),  for  appellant. 

The  plaintiff's  remedy,  if  he  had  any,  is  against 
the  Duquesne  Traction  Company  for  the  negli- 
gence of  its  conductor  in  issuing  to  him  a  wrong 
ticket ;  but  he  cannot  insist  upon  his  right  to 


travel  on  the  wrong  ticket,  or  without  it  where 
it  has  been  taken  up,  and  recover  damages  for 
the  refusal  of  the  carrier  to  permit  him  to  do  so. 

Ray*s  Negligence  of  Imposed  Duties,  198,  201. 
Frederick  v.    Marquette  H.  &  O.  R.  Co.,  37  Mich. 

342. 
Townsend  v.  New  York  Central  &  H.  R.  R.  Co., 

56  N.  Y.  295. 
Shelton  v.  Lake  Shore  &  M.  S.  R.  Co.,  29  Ohio  St. 

214. 
Down  V,  New  York  &  M.  H.  R.  Co..  36  Conn. 

287 
McClure  v,  Phila.  W.  &  B.  R.  Co.,  34  Md.  532. 
Yorton  v,  Milwaukee  L.  S.  &  W.  R.,6  Am.  &  Eng. 

Railroad  Cases,  322. 
Bradshaw  v.  South  Boston  R.  R.  Co.,  135  Mass. 

407. 
Dietrich  v  Penna.  Railroad  Co.,  71  Pa.  432. 
L.  S.  &  M.    S.   Railway  Co.  v,    Rosenzweig,  18 

Weekly  Notes,  162. 
Bowers  v,  R.  R.  Co.,  158  Pa.  302. 

The  present  case  is  a  much  stronger  one  for 
the  defendant  than  those  above  cited,  for  the 
ticket  in  question  was  not  issued  by  an  agent  of 
the  defendant  company. 

The  cases  cited  by  the  plaintiff  are  not  mater- 
ial, for  in  them  the  tickets  issued  were  all  proper 
tickets. 

Willis  F,  McCook,  for  appellee. 

The  cases  quoted  by  the  appellant  are  to  be 
distinguished  from  the  one  at  bar,  because  in  the 
latter  case  there  was  evidence  on  the  face  of  the 
ticket  to  corroborate  the  plaintiffs  statement  that 
he  had  received  the  ticket  about  nine  o'clock ; 
and  he  was  not  bound  to  explain  the  fact  of  the 
other  punches  in  the  ticket. 

This  case  is  fully  covered  by — 

Perry  v.  Passenger  Railway  Company,  153  Pa,  236. 
B.  &  O.  R.  R.  Co.  V,  Bambrey,  16  Atlantic  Rep. 

67. 
N.  Y.  L.  E.  &  W.  R.  R.  Co.  V,  Winter,  143  U.  S. 

60. 

January  7,  1895.  Sterrett,  C.  J.  In  view 
of  the  undisputed  facts  and  circumstances  of  this 
case,  the  ejection  of  plaintiff  from  defendant 
company's  car  was  an  inexcusable  trespass. 
There  was  therefore  no  error  in  refusing  to  with- 
draw the  case  from  the  jury  and  direct  a  verdict 
for  the  defendants;  nor  was  there  any  error  in 
refusing  to  charge  :  **That  if  plaintiff  is  entitled 
to  recover  at  all  in  this  action,  he  is  only  entitled 
to  recover  damages  for  the  trouble  and  incon- 
venience caused  him  by  the  delay  in  being  put 
off  the  cable  car  at  Craig  street,  and  the  addi- 
tional expense  necessary  to  complete  his  jour- 
ney into  the  city  of  Pittsburgh." 

To  sanction  such  a  measure  of  damages,  as  is 
suggested  in  this  point,  would  tend  to  encourage 
rather  than  prevent  the  commission  of  indigni- 
ties to  which  no  well  behaved  passenger  in  a 
public  conveyance  should  be  subjected. 
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Having  paid  his  fare  on  the  electric  car, 
plaintiff,  on  leaving  the  same'  at  the  comer  of 
Penn  and  Highland  avenues  within  two  or  three 
minutes  of  9  o'clock  on  the  morning  in  question, 
received  from  the  conductor  a  transfer  check  so 
punched  that  it  clearly  entitled  him  to  ride 
thence  in  defendant  company's  car  to  the  west- 
ern terminus  of  its  road  in  the  City  of  Pitts- 
burgh. He  thereupon  entered  a  car  about  leav- 
ing, and  three  or  four  minutes  later  handed  his 
transfer  check  to  the  conductor,  who  shortly  af- 
terwards returned  it,  saying  he  could  not  receive 
it — that  it  was  **two  hours  old  ;'*  and  then  de- 
manded payihent  of  the  usual  fare.  Plaintiff  as- 
sured him  that  he  had  received  the  check  from 
conductor  of  the  electric  car  at  9  o'clock  a.  m., 
immediately  before  entering  defendant  com- 
pany's car,  and  refused  to  pay  additional  fare. 
This  demand  was  repeated  and  refused  several 
times.  During  one  of  the  interviews,  the  con- 
ductor's attention  was  called  to  the  fact  that  the 
9  o'clock  A.  M.  hour  was  punched,  but  he  ob- 
stinately insisted  that  the  7.30  o'clock  a.  m. 
punch  must  govern,  and  that  plaintiff  must 
leave  the  car  unless  he  paid  his  fare.  When 
Craig  street  was  reached  he  called  a  police  of- 
ficer and  directed  him  to  remove  plaintiff  from 
the  car.  Not  wishing  to  create  any  disturbance, 
plaintiff,  in  obedience  to  the  officer's  order,  with- 
drew without  offering  any  resistance. 

On  margin  of  the  check  were  figures  indicat- 
ing the  hours,  as  well  as  every  ten  minutes,  of 
both  forenoon  and  afternoon.  The  7  o'clock 
A.  M.  hour  had  two  punches,  one  of  which  was 
partially  in  the  square  containing  the  figures  30 
— indicating  minutes.  This  punching  was  mani- 
festly intended  for  7.30  o'clock  a.  m.,  as  already 
stated,  the  9  o'clock  a.  m.  hour  was  also 
punched.  All  these  punches  were  identical  in 
character — evidently  made  by  the  same  con- 
ductor. For  these  double  punchings,  plaintiff 
was  in  no  way  responsible.  The  check 
in  question  was  undoubtedly  issued  to 
him  at  the  time  it  was  punched  for,  9 
o'clock  A.  M.  If  he  had  carefully  read 
and  examined  it,  there  is  nothing  on  it  to  indi- 
cate that  he  could  not  use  it  on  the  car  leaving 
at  9  o'clock  A.  M.  How  or  when  the  other  fig- 
ures 7.30  were  punched  he,  of  course,  did  not 
know  and  was  not  bound  to  inquire.  The  right 
hour  for  him — 9  o'clock  a.  m. — was  correctly 
and  properly  punched,  and  that  was  sufficient 
for  his  purpose.  Why  the  conductor  so  obsti- 
nately insisted  on  ignoring  the  9  o'clock  a.  m. 
punch  and  recognizing  only  the  7.30  o'clock  a. 
M.  punch,  it  is  impossible  to  understand.  If  it 
was  pursuant  to  instructions  from  any  of  his  su- 
periors, so  much  the  worse  for  the  defendant 
company.  It  is  very  evident  that  the  exercise 
of  ordinary  common  sense  would  have  obviated 


all  trouble.  Assuming  that  the  double  punching 
created  a  doubt  in  the  conductor's  mind,  he  had 
no  right,  in  the  circumstances,  to  resolve  that 
doubt  against  the  plaintiff  and  eject  or  cause  hiro 
to  be  ejected  from  the  car.  There  is  no  doubt 
as  to  the  genuineness  of  the  9  o'clock  a.  m. 
punch,  and  that  just  as  clearly  entitled  plaintiff 
to  remain  in  the  car  until  he  reached  his  desti- 
nation. 'ITie  conductor  owed  no  duty  to  his 
employer  or  to  himself  that  justified  him  in  do- 
ing what  he  did. 

Undue  importance  was  attached  by  the  de- 
fendants to  the  so-called  contract  or  condition 
by  which  it  is  sought  to  make  it  the  duty  of  pas- 
sengers to  examine  date,  etc.,  of  the  transfer 
check  *'and  see  that  the  same  are  correct."  If 
that  is  intended  to  be  regarded  a^  a  reasonable 
regulation,  the  check  should  be  given  to  the  pas- 
senger before  he  leaves  the  car  a  sufficient  length 
of  time  to  afford  him  at  least  an  opportunity  of 
reading  it  and,  if  wrong,  having  it  corrected. 
In  this  case,  a  timely  request  for  the  transfer 
check  was  made  by  plaintiff,  but  it  was  not 
given  to  him  until  he  was  in  the  act  of  leaving 
the  car.  But,  as  has  already  been  said,  if  he  had 
read  and  examined  the  check  ever  so  carefully 
he  would  have  found  nothing  on  it  to  admonish 
him  that  it  was  not  good  for  passage  on  the  9 
o'clock  A.  M.  car.  On  the  contrary,  he  would 
have  seen  that  it  was  correctly  punched  for  that 
hour  and  bore  the  proper  date.  Why  or  when 
the  other  punches  were  made  was  not  his  affair. 

There  appears  to  be  no  error  in  the  record  of 
which  the  defendants  have  any  reason  to  com- 
plain. 

Judgment  affirmed. 

s.  H.   T. 


Oct.  '94,  240.  October  17, 1894* 

Collins  V.  The  London  Assurance  Cor* 
poration. 

Corporation  —  Fire  Insurance  —  Covenant  — 
Title  in  land — Execution — Act  of  April  22^ 
1874^  ^'  ^'  ^og — Agreement — Prcutice, 

Where  property  i«  insured  by  a  policy  against  fire 
which  contains  a  proviso  that  if  the  interest  of  the  in- 
sured in  the  property  be  divested  by  judicial  process  her 
interest  in  the  policy  should  determine;  the  interest  in  the 
property  is  not,  for  the  purposes  of  the  policy,  divested  by 
the  levy  of  the  property  upon  writ  of  execution  against 
the  insured,  but  continues  while  the  insured  property  is 
sold  at  sherifiTs  sale,  and  title  is  made  to  the  sheriff^s  ven- 
dee by  delivery  of  the  deed,  and  up  to  the  time  of  the 
delivery  the  policy  remains  in  force. 

When  a  policy  of  insurance  declares  that  it  shall  be 
avoided  if  foreclosure  proceedings  be  commenced  against 
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tbe  insured  property  by  virtae  of  any  mortgage  or  trust 
deed,  a  proceediug  upon  a  general  judgment  to  levy  and 
sell  the  said  propeny  is  not  equivalent  for  the  purposes 
of  the  policy  to  a  foreclosure. 

By  an  agreement  to  submit  the  case  to  the  Court  under 
the  Act  of  April  22,  1874,  worded,  "and  to  submit  the 
case  to  the  decision  of  the  Court  on  the  facts  and  ques- 
dons  of  law  raised  by  defendant  in  the  affidavit  of  de- 
fence, which  facts  are  to  be  taken  as  admitted  as  alleged 
in  said  defence/*  the  plaintiff  does  not  admit  inferences 
or  conclusions  from  the  facts  in  the  affidavit. 

Appeal  from  the  judgment  of  the  Common 
Pleas  of  Butler  County,  entered  against  the 
London  Assurance  Company,  in, an  action  of 
assumpsit  (submitted  to  the  Court  under  the  Act 
of  April  22,  1874,  P.  L.  109),  wherein  Susan 
Collins,  in  her  own  right  and  to  the  use  of  John 
D.  Hill,  was  plaintiff,  and  appellant,  defendant. 

The  facts  appear  in  the  opinion  of  the  Court. 

The  Court  having  given  judgment  for  plaintiff, 
defendant  appealed,  assigning  as  error  this  ac- 
tion. 

H,  H.  Gaucher^  for  appellant. 

"A  policy  of  insurance,  with  its  clauses,  con- 
ditions, and  stipulations  is  the  law  of  the  legal 
relation  between  the  insurers  and  insured  by 
which  their  mutual  rights  and  liabilities  are  to  be 
measured." 

Weisenberger  v.  Harmony  Ins.  Co.,  56  Pa.  442. 
West  Branch   Insurance  Co.  v.   Hel^nstein,  40  Id. 

289. 
Pure  Association  9.  Williamson,  26  Id.  196. 
Brown  et  al,  v.  Commonwealth  Mutual  Insurance 

Co.,  41  Id.  187. 
Kensington  National  Bank  v,  Yerkes,  86  Id.  227. 

If  plaintiff  recovers  at  all,  he  must  recover  on 
tbe  contract  with  its  conditions  unimpregnated 
by  any  acts  or  violations  on  his  part.  He  can- 
not recover  on  a  /rontract  the  conditions  of 
which  he  himself  has  broken.  The  materiality 
of  the  warranty  or  broken  condition  to  the  risk 
is  of  no  consequence.  Compliance  with  it  is  a 
condition  precedent  to  any  recovery  on  the  con- 
tract. 

State  Mntual  Fire  Insurance  Company  v,  Arthur,  30 
Pa.  315. 

And  the  interest  of  a  mortgagee  to  whom  the 
policy  is  assigned  or  made  payable  in  case  of 
k»,  is  subject  to  all  the  stipulations  and  condi- 
tions of  the  contract  on  the  part  of  the  insured. 

May  on  Insurance,  3d  Ed.,  VoL  2,  sect.  379. 
Lonng    V.    Manufacturers'   Insurance  Company,  8 

Gray  (Mass  )  28. 
State  Mutual  Fire  Insurance  Company  v,  Roberts, 

31  Va.  438. 
Lycoming  Insurance  Company  v.  Mitchell  &  Boyle. 

48  Id.  367. 

''Alienation,  if  absolute,  works  a  forfeiture, 
whether  so  stipulated  in  the  policy  or  not,  if  the 
property  remains  out  of  the  insured  at  the  time 
of  the  loss." 


Wilson  V.  Hill,  3  Met.  (Mass.)  66. 

-^tna  Insurance  Company  v.  Tyler,  16  Wend.  385. 

May  on  Insurance  (3d  Ed.),  Vol.  i,sect.  264. 

An  insurance  without  interest  is  a  gambling 
contract,  and  against  public  policy. 

Pritchet  v.  Insurance  Company  of  N.  A.,  3  Yeates,. 

464 
May  on  Insurance,  3d  Ed.,  Vol.  I,  sect  75. 
Elliott  V.  Insurance  Company,  117  Pa.  553. 

A  purchaser  at  a  sheriffs  sale  of  real  estate 
acquires  an  interest  in  the  title  the  moment  it  is 
knocked  down  to  him  ;  and  such  interest  will  be 
bound  by  the  lien  of  a  judgment.  When  the 
deed  is  acknowledged  and  delivered  the  title  re- 
lates back  to  the  day  of  sale,  and  not  merely 
from  the  date  of  the  deed. 

Hoyt  V.  Koons,  7  Harris,  277.  , 

Morrison  v.  Wurtz,  7  Watts,  437. 
Bosler  v,  Kuhn,  8  W.  &  S.  186. 
McCormick  v.  McMurtrie,  4  Watts,  192. 
Stoever  v.  Rice,  3  Wharton,  21. 
Hardenberg  v,  Beecher,  104  Pa.  20. 

By  the  purchase  he  acquires  the  equitable 
title,  and  for  the  purposes  of  insurance  he  is  to- 
be  regarded  as  the  sole  and  unconditional 
owner. 


Susquehanna  Mutual 

102  Pa.  529. 
Imperial  Fire  Insurance  Company  v. 

Id.  460. 
Millville  Fire  Insurance  Co.  v,  Wilgus,  88  Id. 


Fire  Insurance  Co.  v.  Staats,^ 

Dunham,  117- 

107. 


Thus  it  is  conclusively  established  that  a  pur- 
chaser at  a  sheriffs  sale  acquires  an  interest  in 
the  title  to  the  premises  sold  from  the  moment 
the  property  is  knocked  down  to  him,  and  if  the 
premises  are  destroyed  by  fire,  or  even  swallowed 
up  by  an  earthquake,  the  loss  would  be  his. 

Reed  v.  Lukens,  44  Pa.  200. 

Siter,  James  &  Co  's  Appeal,  26  Id.  180. 

Millville  Fire  Insurance  Co.  v,  Wilgus,  88  Id.  107, 

Non-compliance  with  the  conditions  of  the 
policy  discharges  the  insurers. 

McQure  v»  Watertown   Fire  Insurance  Co.,  90  P&.. 

277. 
Pottsville  Mutual  Fire  Insurance  Company  t/.  Fromm,. 

100  Id.  347. 
Girard  F.  &  M.  Insurance  Company  v.  Hebard,  95 

Id.  128. 
Hench  v.  Insurance  Co.,  122  Id.  128. 
Diehl  V.  Adams  Co  Mutual  Insurance  Co.,  58  Id. 
443- 
T,  C.  Campbell,  (with  him  S.  F.  Bowser  and 
A.  E,  Reiber),  for  appellee. 

Particular  words  or  expressions  in  a  written 
agreement  are  to  be  construed  in  reference  to  the 
subject-matter  of  the  agreement.  Words  should 
not  be  taken  in  their  broadest  import  where  they 
are  equally  appropriate  in  a  sense  limited  to  the 
object  the  parties  had  in  view,  and  that  limited 
construction  is  most  favorable  to  the  promisee. 
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Teutonia  Ins.  Co.  v.  Mund,  102  Pa.  89. 

When  the  general  terms  and  scope  of  a  policy 
of  insurance  are  such  -as  to  cover  a  loss,  condi- 
tions in  the  policy  restricting  liability  so  ex- 
pressed as  to  be  capable  of  two  meanings  should 
be  held  to  have  the  meaning  roost  favorable 'to 
the  insured. 

Burkbard  v.  Ins.  Co.,  102  Pa.  262. 

In  construing  an  insurance  policy  the  mere 
letter  will  be  disregarded  in  aid  of  the  real  pur- 
pose of  the  contract. 

Bole  V,  Ins.  Co.,  159  P&.  53. 

Until  one  has  actually  perfected  the  convey- 
ance of  property  he  has  an  insurable  interest  in 
it. 

Insurance  Co.  v,  Updegrafif,  21  Pa.  513. 

Under  a  policy  containing  a  condition  that 
<*when  any  property  insured  by  this  com- 
pany shall  be  aliened  by  sale  or  otherwise,  the 
policy  shall  therefore  be  void,"  etc.,  the  build- 
ings insured  were  sold  at  Orphans'  Court  sale. 
Before  the  confirmation  of  the  sale  the  buildings 
were  burned.  Held  that  before  confirmation  of 
the  sale  by  the  Court  there  was  no  such  aliena- 
tion as  avoided  the  policy. 

Ins.  Co.  V  Graybill,  74  Pa.  17. 

The  title  acquired  by  a  purchaser  at  a  sheriffs 
sale  is  analogous  to  that  acquired  by  a  purchaser 
under  proceedings  in  the  Orphans'  Court. 

One  who  bids  in  property  at  Orphans'  Court 
sale  has  not  a  perfect  title  until  confirmation. 

Demmy's  Appeal,  43  Pa.  155. 
Morgan's  Appeal,  no  Id.  271. 

The  interest  of  an  heir  at  law  in  the  land  of 
aMecedent  is  not  divested  by  an  Orphans'  Court 
sale  of  the  estate  of  the  decedent  therein  for  the 
payment  of  debts,  until  the  confirmation  of  such 
sale  by  the  Orphans'  Court  and  the  execution 
and  delivery  of  a  deed  to  the  Orphans'  Court 
vendee. 

Greenough  v.  Small  (2),  137  Pa.  132. 

That  the  title  of  a  purchaser  of  real  estate  at 
sheriffs  sale  before  acknowledgment  and  delivery 
of  sheriffs  deed  is  not  absolute  but  conditional, 
and  that  the  owner  still  has  an  interest  in  the 
land  is  shown  by — 

Thomas  v,  Connell,  5  Pa.  13. 
Gariett  v  Dewart,  43  Id.  342. 
Hardenburg  v,  Beecher,  104  Id.  20. 

"The  contract  of  the  purchaser  with  the 
sheriff,  being  imperfect  before  it  has  had  the 
sanction  of  the  Court,  is  in  law,  and  in  fact,  no 
sale  at  all." 

Per  Gibson,  C  J.,  in  Scheerer  v,  Stanley,  2  Rawle, 
276. 


January  7,  1895.  Dean,  J.  Susan  Collins, 
the  plaintiff,  was  the  owner  of  53  acres  of  land, 
having  thereon  a  frame  dwelling  house  and  bam, 
in  Parker  township,  Butler  County.  On  June 
23  ,  1883,  she,  joined  by  her  husband,  executed 
to  Matthew  Storey  a  first  mortgage  on  the  land 
as  security  for  a  debt  of  |8oo  ;  no  bond  or  per- 
sonal obligation  accompanied  the  mortgage.  On 
the  27th  of  June,  1885,  Storey  assigned  the 
mortgage  to  Phillip  Daubenspeck;  there  was 
then  due  upon  it  only  I105  of  the  original  debt 
to  Storey.  In  addition  to  the  mortgage  security 
for  this,  which  stood  unimpaired,  Susan  Collins 
and  her  husband,  also  one  W.  C.  Collins,  more 
than  five  years  afterwards,  on  20th  November, 
1888,  gave  to  Daubenspeck  their  personal  note 
for  the  balance  of  1 105,  with  power  of  attorney 
to  confess  judgment;  on  the  8th  of  December, 
1888,  Daubenspeck  entered  judgment  on  this 
note  for  debt,  interest  and  costs.  On  20th  of 
November,  1888,  a  second  mortgage  on  the  same 
property  was  executed  by  Mrs.  Collins  and  her 
husband  10  one  John  D.  Hill,  to  secure  the  pay- 
ment of  their  judgment  bond  to  him,  in  the  sum 
of  11,265.  Judgment  was  entered  on  this  bond 
in   favor  of   Hill  on  the  24th   of   November, 

1888.  By  agreement  between  Daubenspeck  and 
Hill  the  same  day,  the  lien  of  the  first  mort- 
gage was  postponed  in  favor  of  Hill's  mortgage. 
Mrs.  Collins  having  made  default  in  payment  of 
debt  and  interest  on  Daubenspeck's  judgment, 
he,  on  2d  of  December,  1889,  issued  execution, 
and  levied  on  certain  personal  property ;  this, 
by  direction  of  plaintiff's  attorney,  was  returned 
with  a  levy  on  personal  property  2d  December, 

1889.  Four  days  before  this,  on  28th  Novem- 
ber, 1889,  this  defendant,  **The  London  Assur- 
ance Corporation,"  issued,  to  Susan  Collins  a 
policy  of  insurance  against  fire  on  the  dwelling 
house  and  barn  on  the  land,  and  household 
goods  in  the  dwelling,  in  the  sum  of  |2,ooo ;  to 
be  in  force  from  said  date  for  three  years,  ending 
at  noon  on  28th  of  November,  1892.  On  the 
policy,  bearing  same  date,  was  this  endorsement 
by  the  agents  of  the  company:  **Loss,  if  any, 
under  this  policy,  first  payable  to  J.  D.  Hill  as 
his  interest  may  appear." 

The  Daubenspeck  mortgage  and  judgment 
having  in  the  meantime  been  assigned  to  Hill, 
he,  on  the  9th  of  October,  1891,  caused  another 
execution  to  be  issued  upon  the  judgment,  and 
on  it  all  the  personal  property  of  Susan  Collins 
was  levied,  and  so  returned ;  then  Hill  issued  a 
third  writ  and  levied  on  the  farm  of  53  acres, 
which  was  sold  and  bought  by  him  for  ^165,  and 
deed  duly  acknowledged  to  him,  at  2  o'clock 
p.  M.  of  the  8th  of  June,  1892.  At  10  o'clock 
A.  M.  of  same  day  the  insured  buildings  were  de- 
stroyed by  fire.  The  plaintiff,  averring  her  loss 
on  dwelling  house  and  furniture  to  be  1 1,400, 
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made  the  required  proof  of  it  to  the  company, 
and  demanded  payment,  which  was  refused  for 
a  number  of  reasons,  some  of  which  were  aban- 
doned at  trial. 

Those  assignments  of  error  of  '  any  merit, 
pressed  here,  involve  an  interpretation  on  the 
admitted  facts  of  four  expressed  conditions  of 
the  p(4icy.     It  was  to  be  void,  if: — 

1.  **The  hazard  be  increased  by  any  means 
within  the  control  or  knowledge  of  the  in- 
sured." 

2.  *If  the  interest  of  the  assured  be  other 
than  the  unconditional  and  sole  ownership." 

3.  **lf  with  the  knowledge  of  the  assured 
foreclosure  proceedings  be  commenced,  or  no- 
tice of  sale  of  any  property  covered  by  this 
policy  by  virtue  of  any  mortgage  or  trust  deed." 

4.  "If  any  change  other  than  by  the  death 
of  the  insured,  take  place  in  the  interest,  title  or 
possession  of  the  subject  of  the  insurance, 
whether  by  legal  process  or  judgment,  or  by 
voluntary  act  of  the  insured  or  otherwise." 

There  are  many  other  conditions,  but  they  are 
not  material  on  the  admitted  facts  of  this  issue. 
Any  real  defence  the  company  has  must  be  based 
on  a  violation  of  one  or  more  of  these  four  con- 
ditions of  the  policy. 

The  parties  submitted  the  case  on  law  and 
facts  to  the  Court  under  Act  of  22d  April,  1874. 
There  was  judgment  for  plaintiff  for  amount  of 
her  claim,  and  defendant  now  appeals. 

Much  of  the  argument  of  the  learned  counsel 
for  appellant  is  based  on  a  misapprehension  of 
the  issue  in  the  Court  below,  as  framed  in  the 
submission.  The  writing  states  that  the  parties 
"hereby  agree  to  dispense  with  a  trial  by  jury, 
and  to  submit  the  said  case  to  the  decision  of  the 
Court  on  the  facts  and  questions  of  law  raised 
by  defendant  in  its  affidavit  of  defence,  which 
facts  are  to  be  taken  as  admitted  as  alleged  in 
said  defence." 

From  this  agreement  on  the  facts  and  ques- 
tions of  law  rai.sed  by  the  affidavit,  it  is  argued 
that  plaintiff  admitted  she  had  no  right  or  title 
to  the  dwelling  house  when  the  fire  occurred ; 
admitted  the  title  had  been  transferred  by  suit  or 
foreclosure  with  her  knowledge  before  the  loss ; 
admitted  the  hazard  of  the  company  was  greatly 
increased  by  reason  of  levy  and  seizure ;  ad- 
mitted a  violation  of  a  number  of  the  conditions, 
which  made  void  the  policy ;  and  it  is  asked, 
bow  can  the  plaintiff,  standing  upon  these  con- 
fessed violations  and  broken  conditions  of  her 
contract,  hold  the  defendant  liable? 

If  these  violations  were  admitted  by  the  writ- 
ten submission  to  the  Court,  clearly,  that  was 
the  end  of  plaintiffs  case,  and  no  argument  by 
appellant  was  necessary,  either  in  the  Court  be- 
low or  here,  to  have  judgment  in  its  favor.  But 
the  trouble  with  appellant's  case  is,  plaintiff  ad- 


mits none  of  these  inferences  or  conclusions 
from  the  facts  in  the  affidavit ;  she  admits  the 
case  turns  on  the  facts  and  questions  of  law 
raised  by  the  affidavit,  and  admits  the  facts,  but 
she  makes  an  entirely  different  answer  to  the 
questions  of  law  than  that  made  by  appellant. 
We  concede  a  much  better  agreement  for  sub- 
mission could  have  been  made  than  the  one  be- 
fore us  J  one  in  which  the  facts  standing  by  them- 
selves might  have  been  orderly  and  concisely 
stated,  leaving  the  conclusions  which  they  war- 
ranted to  be  drawn  by  counsel  in  the  argument, 
and  by  the  Court  in  its  opinion  and  judgment. 
As  they  now  stand  they  are  almost  smothered  in 
the  legal  verbiage  of  a  very  elaborate  affidavit  of 
defence.  Still,  if  the  time  be  taken,  we  think 
the  facts  substantially  as  we  have  narrated  them, 
will  be  apparent  in  the  affidavit  and  the  papers 
which  are  made  part  of  the  case.  The  quesdons 
of  law  raised  by  them  were  to  be  answered  not 
by  the  affidavit  but  by  the  Court  after  trial  and 
argument. 

As  to  the  first  point  made  by  the  defendant,  it 
is  admitted  no  representations  of  any  kind  were 
made  as  to  incumbrances  by  Mrs.  Collins  when 
the  policy  was  issued  to  her.  The  Daubenspeck 
judgment  for  $105  was  entered  of  record  the  8th 
of  December,  1888.  The  policy  was  i3sued  the 
28th  of  November,  1889.  The  judgment  was 
assigned  to  Hill  the  2d  of  December,  1889.  He 
also,  at  the  date  of  the  policy,  had  of  record  his 
own  bond  and  mortgage  for  ^1,265.  As  the  as- 
sured made  no  statement  as  to  incumbrances,  it 
must  be  presumed,  if  it  was  a  matter  of  any 
consequence  to  the  company,  it  knew  from  the 
record  of  the  incumbrances.  It  is  also  to  be 
fairly  presumed  from  the  endorsement  made  by 
the  company  on  the  policy,  of  an  equity  in  Hill 
entitling  him  to  shaje  in  the  indemnity,  it  alsa 
knew  Hill  was  the  owner  of  the  incumbrances. 

It  is  alleged,  however,  that  the  condition  ex- 
pressed in  the  words:  **If  the  hazard  be  in- 
creased by  any  means  within  the  control  or 
knowledge  of  the  insured,  the  entire  policy  shall 
be  void,"  was  violated  by  plaintiff  in  suffering 
a  sale  of  the  land  on  the  Daubenspeck  judgment. 
These  being  the  words  of  the  insurer,  must  not 
be  stretched  to  cover  that  which  is  not  fairly  to- 
be  implied  from  them.  The  hazard  to  the 
company  was  from  a  judgment  of  record,  ripe 
for  execution,  of  which  it  had  full  knowledge. 
This  judgment  had  been  entered  nearly  a  year 
before  the  policy,  and  was  payable  in  ninety 
days  from  date  ;  the  insured  had  defaulted  in 
payment  for  nearly  nine  months.  The  company 
knew  she  had  no  control  over  the  judgment ; 
the  plaintiff  and  the  law  controlled  it ;  execution 
could  issue  at  any  time  without  her  consent  and 
against  her  protest.  The  hazard,  if  any,  was- 
not  in  the  issuing  of  execution  upon  the  judg-- 
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ment,  but  in  the  judgment  itself,  upon  which 
the  plaintiff  could,  uncontrolled  by  her,  issue 
execution  without  her  knowledge.  If  she  had 
possessed  the  money  she  might  have  paid  off  the 
judgment,  or  execution,  either  after  or  before 
the  levy,  but  there  is  not  a  spark  of  evidence 
that  at  that  time  she  had  the  means  of  paying, 
and  it  may  be  presumed,  a  debtor  who  has  the 
means  will  pay  his  debts  to  save  property  of 
much  greater  value  from  seizure  and  sale.  This 
•condition,  we  think,  has  no  relation  to  the  judg- 
ments, and  was  not  intended  to  have  when  the 
contract  was  made.  Obviously  it  was  intended 
to  protect  the  property  during  the  life  of  the 
policy  from  fire,  by  change  in  structure,  methods 
of  heating,  addition  of  new  outbuildings  on  the 
premises,  and  like  means  within  her  knowledge 
•and  control  as  owner,  whereby  the  hazard  might 
be  increased. 

It  is  further  argued  that  the  policy  was  void 
because  of  this  condition  :  "If  the  interest  of  the 
insured  be  other  than  the  unconditional  and  sole 
ownership."  This  clearly  relates  to  the  owner 
ship  of  the  property  at  the  date  of  the  issue  of 
the  policy.  The  sheriff's  sale  was  had  before  the 
fire,  and  whatever  force  the  argument  might  have 
had,  if  this  stipulation  had  by  apt  words  referred 
to  the  ownership  at  that  date,  we  cannot  add 
such  words  in  interpreting  the  contract. 

Further,  to  move  the  Court  to  declare  a  for- 
feiture, this  clause  is  invoked  :  "If,  with  the 
knowledge  of  the  insured,  foreclosure  proceed- 
ings be  commenced,  or  notice  of  sale  of  any 
property  covered  by  this  policy,  by  virtue  of 
any  mortgage  or  trust  deed,"  then  this  policy 
shall  be  void.  The  sale  was  had  by  execution  on 
the  judgment  entered  on  the  personal  obligation 
signed  by  Mrs.  Collins  and  her  husband  and  W. 
C.  Collins,  on  20th  November,  1888;  the  mort- 
gage, as  before  noticed,  was  given  23d  June, 
1883,  by  the  wife  and  her  husband  alone,  on  the 
land  described  ip  it,  to  secure  a  debt  of  $800, 
which  was  evidenced  by  no  personal  obligation  ; 
from  that  time  until  the  execution  of  the  judg- 
ment bill,  more  than  five  years,  any  proceeding 
to  collect  the  debt  would  have  been  necessarily 
a  proceeding  in  rem  on  the  mortgage,  for  sale  of 
the  land  bound  by  its  lien,  and  would  have  been 
when  the  sale  was  consummated,  technical  fore- 
closure. But  here  the  sale  was  had,  not,  it  is 
true,  on  a  security  having  no  connection  with  the 
mortgage,  but  on  an  additional  security  given 
long  afterwards,  with  a  new  obligor,  W.  C. 
Collins.  The  mortgage  was  not  to  secure  this 
obligation,  for  it  had  no  existence  at  the  date  of 
that  instrument ;  probably  the  obligation  given 
was  to  secure  the  mortgage,  which  was  post- 
poned ;  and  a  sale  by  execution  on  this  judg- 
ment, of  the  land  bound  by  the  lien,  was  not  a 
foreclosure  of  the  mortgage.     That  it  worked  in 


one  particular  the  same  result,  extinguishment  of 
the  mortgagor's  equity  of  redemption,  will  not 
warrant  us  in  holding  the  proceedings  to  have 
been  a  foreclosure  of  the  mortgage.  The  means 
to  attain  the  same  end,  satisfaction  of  the  debt, 
by  the  writs  levari  facias  and  fieri  facias,  are 
different ;  the  powers  of  the  officers  under  them 
are  not  the  same;  on  the  one,  the  particular 
land  described  in  the  writ  can  alone  be  levied 
upon  and  sold  ;  in  the  other,  all  the  goods,  chat- 
tels, lands  and  tenements  of  the  debtor  can  be 
seized  in  satisfaction  of  the  debt. 

As  the  sale  in  this  case  was  not  a  foreclosure 
proceeding  by  virtue  of  a  mortgage  or  trust 
deed,  it  did  not  make  void  the  policy,  under  the 
terms  of  this  condition. 

As  to  the  fourth  point  made,  that  by  the 
sheriff's  sale  a  change  took  place  in  the  title  of 
the  subject  of  insurance  before  the  loss,  it  may 
be  conceded  that  this  raises  the  most  serious 
question  in  the  case.  The  acknowledgment  of 
the  sheriff's  deed  in  Court  was  four  hours  after 
the  destruction  of  the  property  by  fire.  Con- 
cerning the  household  goods  destroyed,  it  is  not 
alleged,  the  title  or  possession  of  them  had 
changed,  and  plaintiff  was  clearly  entitled  to 
judgment  for  their  value,  J 150.  But  if  the 
sheriff's  sale  passed  to  the  purchaser  the  title  to 
the  land,  that  carried  with  it  the  house,  and 
there  was  a  change  of  title  within  the  meaning 
of  this  condition.  In  fact,  the  company  con- 
tracted in  express  terms,  only  for  that  which  the 
law,  without  the  condition,  would  have  given  it. 
If  the  title  passed  from  her  by  the  sale,  the 
plaintiff  had  no  interest ;  if  she  had  no  interest, 
she  sustained  no  loss  for  which  she  can  call  upon 
the  company  to  indemnify  her. 

It  would,  after  the  title  had  passed,  have  been 
as  much  a  gambling  contract,  as  if  she  had  taken 
a  policy  of  insurance  against  fire  on  the  house 
of  a  stranger.  But  did  the  title  pass  by  the 
sheriff's  sale  before  the  acknowledgment  of  the 
deed  ?  It  certainly  did  not,  as  has  been  well 
settled,  pass  the  right  of  possession  until  con- 
firmation by  the  Court.  In  Hawk  v.  Stouch,  5 
S.  &  R.  157,  where  proceedings  to  obtain  pos- 
session by  the  sheriff's  vendee  had  been  com- 
menced before  acknowledgment  of  the  deed,  it 
is  held  that:  "The  purchaser  at  sheriff's  sale 
cannot  call  for  the  possession  until  the  return  of 
the  writ  and  deed  acknowledged;  he  cannot  sup- 
port ejectment ;  nothing  is  completed  until  the 
sale  is  confirmed  by  the  Court  by  the  receiving 

and  acknowledgment  of  the  deed No 

right  attaches  to  the  purchaser  until  he  receives 
the  deed."  Scheerer  v,  Stanley,  2  R.  276  was  a 
claim  on  the  tenant  by  the  purchaser  at  sherifiTs 
sale  for  rent  accruing  after  the  sale,  but  not  paid 
at  acknowledgment  of  deed.  The  judgment  was 
in  favor  of  Stanley,  the  tenant,  and  against  the 
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sherifiPs  vendee.  This  Court,  Gibson,  C.  J., 
in  affinning  the  judgment,  says:  '* On  receiv- 
ing the  sheriffs  deed,  the  title  of  the  purchaser 
may  for  some  purposes  be  referred  to  what  is 
popularly  called  the  sale But  the  con- 
tract with  the  sheriff  being  imperfect  before  it 
has  had  the  sanction  of  the  Court,  is  in  law  and 
in  fact  no  sale  at  all.  .  .  .  It  would  seem,  there- 
fore, that  the  title  of  the  purchaser  is  but  co- 
extensive with  his  character  of  landlord,  which 
is  expressly  limited  to  commence  at  the  ac- 
knowledgment.'* 

Hall  V.  Benner,  i  P.  &  W.  402,  wasaneject- 
cnent  by  the  purchaser  at  sherifl's  sale  against  a 
tenant  in  possession  under  the  former  owner. 
At  the  trial,  the  plaintiff  offered  in  evidence  a 
lease  for  years  executed  to  defendant  by  him  in 
the  interval  between  sale  and  acknowledgment; 
the  lease  was  admitted  under  exception ;  then 
plaintiff  made  the  point,  that  defendant  having 
leased  from  him  as  tenant,  could  not  dispute  his 
landlord's  title,  and  the  Court  below  so  held. 
In  the  opinion  of  this  Court,  reversing  the  judg- 
ment, it  is  said :  "It  would  seem  to  be  very  clear 
that  a  man  cannot  make  a  valid  lease  to  another 
who  is  in  possession  of  land,  when  such  lessor 
bas  no  interest,  title,  possession,  or  right  of  pos- 
session in  the  premises  he  lets There  is 

a  wide  difference  between  the  case  of  a  lease 
from  a  person  having  title  or  possession,  and 
that  of  a  lease  from  one  having  no  title,  no  pos- 
session, or  no  right  to  possess,  as  to  the  conclu- 
siveness of  the  evidence." 

In  Garrett  v.  Dewart,  43  Pa.  342,  it  is  held, 
that  while,  "it  is  true  that  a  bidder  at  a  sheriff's 
sale  to  whom  the  property  has  been  struck  down, 
has  an  inceptive  interest  in  it,  which  may  be 
bound  by  the  lien  of  a  judgment,  even  before 
the  acknowledgment  of  the  sheriff's  deed ;  yet 
it  by  no  means  follows  from  this,  that  after  he 
has  obtained  his  deed,  his  title  relates  to  the 
date  of  his  bid,  in  any  such  sense,  as  to  divest 
from  that  time  the  ownership  of  the  debtor, 
whose  land  has  been  sold.     Undoubtedly  it  does 

not Although  he  may  have  a  possible 

or  inceptive  interest,  like  a  purchaser  by  arti- 
cles, who  has  paid  no  money,  he  has  acquired 
no  title  to  the  present  enjoyment." 

To  the  same  effect  are  other  cases,  where  the 
question  was,  what  title  passed  by  a  sheriff's  sale 
before  acknowledgment  of  deed  ?  As  between 
the  purchaser  and  his  creditors,  he  has  an  incep- 
tive title,  which  is  bound  by  the  lien  of  a  judg- 
ment, if  the  sale  be  confirmed.  As  between 
him  and  the  debtor,  he  is  entitled  to  rents  fall- 
ing due  from  tenants  after  acknowledgment  of 
deed,  but  not  to  unpaid  rents  falling  due  be- 
tween sale  and  acknowledgment.  And  he  is. 
awarded  the  rents  falling  due  after  the  delivery, 
jartly  accrued  before,  only  because  of  the  in- 1 


convenience  of  apportionment.  As  between 
the  sheriff's  vendee  and  the  debtor,  he  is  with- 
out title  or  interest,  until  acknowledgment  and 
delivery  of  deed,  if  no  title  have  passed  to  him, 
then  it  has  passed  to  nobody,  and  remains  in  the 
debtor  as  before  the  sale.  Up  to  the  moment 
of  acknowledgment,  his  purchase  may  be  de- 
feated by  the  debtor  tendering  the  amount  of  exe- 
cution and  costs,  when,  if  there  had  been  mere 
inability  to  pay,  and  nothing  censurable  in  the 
conduct  of  the  debtor,  the  Court  would  prob- 
ably make  such  order  as  would  restore  both  par- 
ties to  their  condition  as  before  the  sale,  and  re- 
fuse to  confirm  it.  Or  gross  inadequacy  of 
price,  with  the  slightest  irregularity  in  proced- 
ure, would  warrant  the  Court  in  refusing  to  con- 
firm the  sale.  There  is  a  close  analogy  in  the 
condition  of  the  title,  to  that  of  a  vendee  of  in- 
sured property  under  articles,  who  has  paid 
nothing.  The  condition  of  the  policy  against 
alienation  of  the  subject  of  insurance,  any  in- 
terest therein  or  part  thereof,  will  not  defeat  a 
recovery  by  the  insured.  Ins.  Co.  v.  Updegraff, 
21  Pa.  513;  Hill  V,  Protection  Co.,  59  Pa.  474, 
and  other  cases.  And  Strong,  J.,  in  Garrett 
V,  Dewart,  supra,  suggests  this  analogy. 

It  is  also  analogous  to  the  state  of  title  of  land 
purchased  at  an  Orphans'  Court  sale,  between 
the  date  of  bid  and  confirmation  by  the  Court. 
In  Insurance  Co.  v,  Graybill,  74  Pa.  17,  the 
policy  had  this  condition  :  **When  any  property 
insured  by  this  company  shall  be  aliened  by 
sale  or  otherwise,  the  policy  shall  be  void." 
After  the  sale  but  before  confirmation,  the 
buildings  on  the  land  were  burned.  It  was  held, 
the  policy  was  not  avoided  by  the  condition 
against  alienation. 

The  cases  referred  to  by  us  are  not  in  conflict 
with  Susquehanna  M.  F.  Ins.  Co.  v,  Staats,  102. 
Pa.  529;  Imperial  Ins.  Co.,  v,  Dunham, 
117  Pa.  471,  and  others,  to  which  the  appel- 
lant's counsel  call  our  attention.  A  purchaser 
at  sheriff's  sale  acquires,  before  confirmation, 
inceptive  title,  which  may  be,  as  between  him 
and  his  creditors,  an  asset  for  payment  of  debts; 
may  be  the  subject  of  insurance  as  between  him 
and  any  company  which  chooses  to  take  such  a 
risk  ;  that  is  all  these  cases  hold.  But  as  between 
him  and  the  debtor,  the  debtor's  title  and  in- 
terest, although  in  extreme  peril,  does  not  ac- 
tually pass  from  him  until  acknowledgment  of 
the  deed.  In  all  its  legal  incidents,  it  is  his  estate 
as  before  the  sale ;  and  as  neither  the  law  nor 
this  contract  declare  otherwise,  the  right  of 
plaintiff  has  not  been  defeated. 

With  the  profusion  of  conditions  in  this 
policy  issued,  too,  twenty-five  years  after  the 
decision  in  Ins.  Co.  v,  Graybill,  supra]  and 
with  a  judgment  of  record  ripe  for  execution 
staring  it  in  the  face,  this  company  probably  did 
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not  want  to  stipulate  that  it  should  be  void  if 
the  property  were  put  up  and  knocked  down  at 
judicial  sale ;  otherwise  it  would  have  added  one 
more  to  the  many  conditions  it  did  insert.  The 
assignments  of  error  are  overruled,  the  judgment 
is  affirmed  and  appeal  dismissed  at  costs  of  ap- 
pellant. 

w.   D.   N. 


€ommott  ^llcas. 


C.  P.  No.  I.  February  2,  1895 

Amheim  v.  Dye  Works. 


Practice — Pieaaing-^Flea  of  Abatement  - 
cedure  Act  of  1887, 


-Fro 


Where  t^e  general  isitue  is  pleaded  and  also  a  special 
plea  that  this  cau^e  of  aa  'on  has  been  t  ied  and  disposea 
of  in  an  earlier  procee  ling,  the  cas-  is  not  to  be  placed 
on  trial  until  the  sp-cia)  plea,  which  is  in  effect  a  plea  iu 
abatement,  has  been  either  replied  to  or  stricken  off. 

Rule  to  restore  case  to  trial  list  without  pay- 
ment of  costs. 

This  was  an  action  of  trespass.  The  defend- 
ant pleaded  not  guilty  and  also  specially  that 
the  same  cause  of  action  had  been  tne  subject 
of  two  prior  actions,  in  both  of  which  verdi(  ts 
were  found  for  the  defendant.  The  case  was 
ordered  upon  the  trial  list  and  when  called  for 
trial  before  Bregv,  J.,  was  on  motion  stricken 
off,  on  account  of  the  pending  of  the  special 
plea. 

Charles  F.  Linde^   for  motion. 

There  was  no  right  to  file  any  plea  but  "not 
guilty." 

Act  May  25.  1887,  P.  L.  272. 

Therefore  the  mere  filing  of  the  special  plea 
did  not  keep  the  case  from  being  at  issue  or  de- 
prive it  of  the  right  to  be  tried. 

[Brkgv,  J.  You  should  either  file  a  replication 
or  move  to  strike  the  plea  off.] 

The  plea  may  bi  treated  as  a  nullity  ;  the  Act 
says  no  other  plea  except  not  guilty  shill  be 
filed. 

Richard  C  Dale,  contra. 

The  plea  is  in  effect  a  plea  in  abatement. 
The  Act  of  1887,  does  not  abolish  the  distinc- 
tion between  pleas  in  bar  and  in  abatement. 
The  latter  may  still  be  filed. 


Slaiteny  v,  Pcnm 
556. 

Rule  discharged. 


R.  R.  Co.,  21    Wbbkly  Kotes, 


H.  B. 


®.  g).  Circuit  Court— 
Eastern  IBistrict. 

February  8, 1895^ 

Playford  v  Lockard. 

"Practice — Pleading  in  equity —  When  plea  must 
be  supported  by  an  answer. 

Where  a  bill  alleged  that  the  amount  in  controversy  i» 
over  I2.0C0.  a  plea  filed  that  d<*nied  this,  must  be 
supported  by  an  answer  giving  discovery  of  all  matters* 
material  to  the  issue  rat  ed  i  y  the  plea,  concerning  which 
the  respondent  had  been  specifically  interrogated. 

Argument  on  sufficiency  of  plea. 

Mark  Wilks  Collet^  for  complainant. 

A  negative  plea  should  be  supported  by  an- 
answer  giving  full  discovery  of  the  matters  set 
up  by  the  bill  and  denied  by  the  \  lea.         * 

Taylor  v.  Du'  cannon,  20  Dist>ict  of  Columbia,  505.. 

This  question  can  be  raised  by  setting  down 
the  plea  for  argument. 

Hagth'»rp  z/.  Hr»ok«''  Administrator,  i  Gill  &  J.  270. 
Armingand  v   C-ndert,  27  Fed.   Rep.  247. 

Bradbury  Bedell,  for  respondent. 

A  plea  to  the  jurisdiction  never  has  to  be 
supported  by  an  answer,  and  the  question  if 
raised  should  have  been  raised  by  exceptions. 

January  15,  1895.  r)ALLAS,  J.  The  bill  in 
this  case,  which  prays  for  an  ac-  ounting  by  the 
defendant,  alleges  upon  information  and  belief, 
the  fact  being  peculiarly  within  the  knowledge 
of  the  defendant,  that  the  amount  in  contro- 
versy (the  balance  claimed)  exceeds  the  sum  of 
|2,ooo.  The  defendant,  by  plea,  asserts  the 
contrary.  This  plea,  if  true,  is  a  good  one.  It 
challenges  the  jurisdiction  of  the  Couit.  The 
plaintiflf,  however,  is  entitled  to  have  the  issue 
of  fact  thus  presented  determined,  and  it  is 
manife  t  that  this  should  be  done,  if  possible, 
before  the  litigation  is  further  proceeded  with. 
The  burden  is  upon  the  plaintiff,  and  one  means 
by  which  he  may  meet  it,  perhaps  the  only  one 
in  this  case,  is  by  asserting  his  right  to  complete 
discovery  from  the  defendant  with  respect 
thereto.  This  he  has  done  by  filing  five  speci- 
fic interrogatories,  all  of  which  are  plainly  per- 
tinent to  the  averment  of  the  plea  ;  but  the  de- 
fendant, though  he  has  filed  an  answer  in  sup- 
port of  his  pit  a,  has  refused  to  reply  to  any  of 
the  interrogatories.  I  think  he  should  be  re- 
quired to  do  so,  and  that  all  other  questions 
should  be  reserved,  pending  his  compliance 
with  that  requirement. 

The  defendant  is  ordered  to  answer  the  in- 
fterrogatories  within  ten  days. 
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Vol.  XXXVI.]     FRIDA  Y,  FEB.  22,  tSgs-    [No.  2. 


g)U^teine  Court. 


Oct.  '94,  323.  November  12,  1894. 

In  Re  Estate  of  William  P.  Shinn,  De- 
ceased. 

Orphans^     Court — Administrator — Accounts — 
Surcharge, 

An  administrator  appointed  by  a  register  of  wills  in 
PeimsjlTania  will  not  be  surcharged  on  account  of  ex- 
pendirare  of  fnnds  of  the  estate  in  an  effort  to  presenre 
assets  in  another  State ;  but  he  takes  the  risk  of  failure 
sboald  he  expend  funds  in  a  speculative  msmner,  albeit  he 
act!  in  good  faith  and  on  the  advice  of  those  upon  whom 
decedent  relied. 

Appeal  of  William  H.  Shinn,  from  the  decree 
of  the  Orphans'  Court  of  Allegheny  County, 
dismissing  his  exceptions  to  the  adjudication  of 
the  said  Court  whereby  he  was  surcharged  some 

144,736. 

The  facts  are  sufficiently  set  forth  in  the 
<^inioD  of  the  Court. 

Willis  F.  McCook^  for  appellant. 

The  chattel  interest  in  the  lease  vested  in  the 
admiDistrator. 

Williams  on  Executors,  sec  680. 

The.  domicile  of  decedent  does  not  affect  the 
right  of  administrator  to  further  the  interests  of 
tl^  estate  in  another  State. 

Shakespeare  v.  The  Fidelity  Co.,  97  P&.  173. 
Potter  V.  Hiscox,  30  Conn.  508. 
Magraw  v,  Irwin,  87  Pa.  139. 

James  Balph,  (with  him  R,  A.  Balph,  A.  M. 
Br  own  f  John  S.  Lambie,  and  J.  JS.  McKelvy)^ 
for  appellee. 

January  7,  1895.  Dean,  J.  William  P. 
Shinn  died  intestate  May  5,  1892,  leaving  as  his 
next  of  kin  Joseph  A.  and  John  K.  Shinn.  The 
assets  real  and  personal  in  Pennsylvania 
amounted  to  1211,126.92,  and  debts  ^202,648.- 
27.  Before  his  death  he  had  taken  the  leasehold 
interest  of  a  tract  of  iron  ore  land  in  Westches- 
tcr  County,  New  York,  granting  the  right  for 
twenty  years  to  mine  and  remove  the  iron  ore 
therefrom  at  a  price  or  royalty  of  fifty  cents  per 
ton,  and  fixing  a  minimum  production  of  not 
less  than  ten  thousand  tons,  or  ^5,000  per  year, 


William  P.  Shinn,  in  his  lifetime,  had  expended 
more  than  1 100,000  in  improvements  and 
patents  for  the  production  and  preparation  of 
the  ore  for  furnaces.  Besides  the  royalties  and 
certain  rentals  stipulated  to  be  paid,  there  was 
upon  the  leasehold  a  chattel  mortgage  and  other 
charges  amounting  to  about  $40,000.  To  make 
this  operation  a  success  the  administrator  took 
from  the  general  fund  $44,736.36  and  expended 
it  in  patents,  test  or  exploring  shafts,  and  for 
other  purposes  in  and  about  the  ore  lease,  and 
claimed  credit  therefor  in  his  account.  The  au- 
diting Judge  surcharged  him  with  these  expendi- 
tures, and  the  administrator  appeals. 

We  are  not  disposed  to  affirm  this  decree  on 
the  opinion  of  the  learned  Judge  of  the  Court 
below.  ^In  thkt  opinion,  the  surcharge  is  sus- 
tained for  two  reasons ;  the  first  and  controlling 
one,  because  the  accountant  had  no  authority  to 
go  beyond  the  limits  of  the  State  and  attempt  to 
manage  a  part  of  the  estate  in  a  foreign  juris- 
diction, and  to  that  end  appropriate  a  part  of 
the  assets  realized  in  the  State  of  the  domicile. 
As  to  this  the  Court  says  :  "The  action  of  the 
accountant  was  therefore  clearly  a  breach  of  offi- 
cial duty." 

Neither  the  facts  in  this  case,  nor  the  law  ap- 
plicable to  them,  warrants  such  a  sweeping  con- 
clusion. The  question  raised  here  is  not  being 
tried  in  the  Courts  of  New  York  with  adverse 
claimants  of  that  State  against  the  right  of  the 
administrator  to  remove  the  assets  to  another 
jurisdiction.  Nor  is  it  being  tried  in  the  Courts 
of  this  State,  with  home  creditors  contesting  the 
right  of  a  New  York  administrator  to  remove 
the  fund  beyond  the  reach  of  our  Court.  In 
either  case,  the  legal  title  of  the  administrator, 
and  his  intermeddling  with  the  fund,  might  be 
eflfectually  denied.  But  the  question  here  is, 
what  may  an  administrator  do  with  reference  to 
personal  assets  beyond  the  jurisdiction,  without 
subjecting  himself  to  the  peril  of  a  surcharge  ? 
It  is  answered  that  he  should  have  immediately 
converted  the  assets  into  money  and  for  that 
purpose  should  have  raised  an  ancillary  adminis- 
trator within  the  jurisdiction  of  the  New  York 
Courts,  whose  duty  it  would  have  been  to  sell 
and  distribute  the  fund,  first,  to  the  creditors 
there,  and  then  pay  over  to  him  the  balance  for 
distribution  among  the  general  creditors  in 
Pennsylvania.  But  suppose  an  immediate  sale 
would  have  been  impossible  or  unwise,  and  that 
the  expenditure  of  a  limited  amount  would  have 
made  the  asset  marketable  at  a  fair  price,  and 
thus  have  saved  a  large  sum  for  the  estate  ?  If 
it  had  been  reasonably  probable,  as  appellant 
claims,  that  the  expenditure  of  about  $7,000  in 
completing  a  shaft  would  have  made  the  prop- 
erty worth  in  the  market  at  least  $75,000  and 
thus  have  saved  the  larger  part  of  the  more  than 
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^100,000  already  expended  upon  it,  certainly  a 
Court  of  equity  would  not  have  surcharged  such 
a  trustee  with  the  1 7,000,  merely  because  the 
money  had  come  out  of  the, general  fund,  and 
had  been  paid  outside  the  Slate.  Even  an  exe- 
cutor de  son  tort  is  entitled  to  re-imbursemenl 
for  payments  properly  made  in  relief  of  the  es- 
tate. It  is  argued,  an  ancillary  administrator 
should  have  been  appointed  to  do  this.  If  he 
had  been  first  appointed  he  would  have  had  no 
money  to  expend,  unless  he  received  it  from  the 
Pennsylvania  administrator,  and  the  same  fund 
would  have  been  depleted  for  the  same  purpose. 
When  an  administrator  assumes  the  office,  and 
has  delivered  to  him  assets  of  the  character  of 
these,  the  exigency  may  require  that  he, 
within  a  limited  extent,  shall  act  beyond  the 
jurisdiction.  The  intestate  here  had  pledged 
in  New  York  banks  collateral,  largely  exceeding 
in  value  the  amount  of  the  obligations  for  which 
they  were  pledged ;  the  administrator  paid  oflf 
.  the  obligations  out  of  the  general  fund, 
lifted  the  collateral,  sold  it,  and  thereby  swelled 
the  general  fund.  No  one  of  the  creditors 
claims  that  he  be  surcharged  with  the  amount 
paid  on  the  notes,  because  the  money  to  pay 
them  was  taken  from  the  general  fund  and  paid 
outside  the  jurisdiction.  If  he  had  paid  no  at- 
tention to  the  matter,  and  permitted  the  collat- 
eral to  be  sacrificed,  the  creditors  could  properly 
have  claimed  a  surcharge  because  of  neglect  of 
a  plain  duty.  This  leasehold  was  a  chattel  in 
New  York  State,  and  is  so  treated  there,  and  a 
chattel  mortgage  under  laws  of  that  State  given 
upon  it.  The  administrator  finds  the  instrument 
among  the  other  personal  assets  of  his  intestate. 
To  decide  that  the  mere  fact  that  he  expended 
money  beyond  the  State  to  save  valuable  assets 
warrants  a  surcharge,  is  carrying  the  doctrine 
which  confines  the  administration  of  assets  to 
the  jurisdiction  of  the  domicile,  too  far,  and  be- 
yond anything  ever  intended  to  be  decided  by 
this  Court. 

As  early  as  1803  it  was  decided  in  McCul- 
lough  V,  Young,  i  Binn.  63,  that  it  had  "been 
uniformly  understood,  both  before  and  since  the 
revolution,  that  letters  of  administration  granted 
in  a  sister  State  are  a  sufficient  authority  to  main- 
tain an  action  hece ;  and  such  has  been  the  prac- 
tice without  regard  to  the  particular  intestate 
laws  of  the  State  where  they  have  been  granted. 
There  may  be,  indeed,  great  inconveniences 
from  the  law,  but  it  lies  within  the  Legislature  to 
remedy  them.'*  This  case  was  virtually  over- 
ruled in  Brodie  Vy  Bickley,  2  Rawle,  431,  de- 
cided in  1830,  in  which  it  was  held  that  an  ac- 
tion would  not  lie  against  an  administrator  in 
this  State  on  a  judgment  obtained  against  an- 
other administrator  of  the  same  estate  in  another 
State.      The  Court  says :  ''The  authority  of  an 


administrator  under  letters  granted  in  a  sister 
State  to  meddle  with  the  assets  here  is  an  an- 
omaly produced  by  an  unexampled  spirit  of 
comity  in  the  Courts  of  this  State  which  will 
probably  be  attended  in  this  respect  with  per- 
plexity and  confusion.'*  This  was  followed  by 
Mothland  v,  Wireman,  3  P.  &  W.  185,  decided 
in  1 83 1.  The  real  question  for  decision  in  this 
case  was  whether  Wireman,  an  administrator  in 
Pennsylvania,  was  chargeable  with  assets  re- 
ceived by  his  co-administrator,  who  was  both  a 
resident  of  Maryland  and  surviving  partner  of 
decedent  in  certain  iron  works  in  that  State,  and 
by  reason  of  his  survivorship  had  received  money 
belonging  to  the  estate.  This  Court  held  the 
Pennsylvania  administrator  was  not  liable  except 
for  assets  received  within  the  jurisdiction, 
although  the  bond  was  joint.  That  the  money 
received  from  the  iron  property  by  the  surviving 
partner  and  co- administrator  must  be  accounted 
for  in  the  Courts  of  Maryland.  The  decision  is 
grounded  on  Brodie  v.  Bickley,  supra^  decided 
the  year  before.  It  is  true,  Gibson,  C.  J.,  in 
delivering  the  opinion,  says,  he  is  unable  to  see 
why,  if  even  the  assets  in  Maryland  had  come 
into  the  hands  of  the  administrator  in  Pennsyl- 
vania the  latter  should  be  charged  with  them ; 
but  this  was  wholly  outside  the  case,  for  there 
was  no  pretence  that  the  Pennsylvania  adminis- 
trator had  actually  received  any  part  of  the  fund, 
llie  decision  is  good  law  for  just  what  is  decided, 
that  the  Pennsylvania  administrator  was  not 
liable  for  the  fund  received  by  his  co-administra- 
tor, a  resident  of  Maryland,  on  assets  located  in 
Maryland.  The  Court  again  speaks  in  depreca- 
tory terms  of  that  "injudicious spirit  of  comity** 
which  prevailed  in  the  Courts  of  this  State,  evi- 
dently having  in  mind  the  decision  in  McCul- 
lough  V,  Young,  supra. 

Then,  apparently  moved  by  these  criticisms, 
the  Legislature  passed  the  Act  of  15th  March, 
1832,  in  which  it  is  enacted  that;  "No  letters 
testamentary,  or  of  administration  or  otherwise, 
purporting  to  authorize  any  persons  to  inter- 
meddle with  the  estates  of  a  decedent,  which  may 
be  granted  out  of  this  Commonwealth,  shall  con- 
fer on  such  person  any  of  the  powers  and 
authority  possessed  by  an  executor  or  administra- 
tor under  the  letters  granted  within  this  State." 
This  was  a  severe  blow  to  the  doctrine  of  comity 
on  which  McCullough  v.  Young  was  based,  and 
which  Gibson,  C.  J.,  in  the  subsequent  cases 
thought  insufficient  to  warrant  the  decision. 

But  this  Act  was  found  inconveniently  rigor- 
ous, so  it  was  amended  by  that  of  June  16, 1836, 
enacting  that  it  should  not  apply  to  shares  of 
stock  in  any  incorporated  company  within  this 
State ;  and  then  again  by  Act  of  15  th  of  May, 
1850,  that  it  should  not  apply  to  any  loan  of 
any  incorporated  company  within  this  State.  So 
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that  in  a  spirit  of  comity,  a  foreign  administrator 
could  come  into  this  State  and  manage  and  col- 
lect such  assets  without  having  ancillary  letters 
issued. 

A  number  of  cases  arose  requiring  an  inter- 
pretation of  the  Act.  Dent's  Appeal,  22  Pa. 
514,  held  that  although  distribution  of  foreign 
assets  must  be  made  according  to  the  law  of  the 
domicile,  it  was  not  required  that  such  distribu- 
tion should  be  made  in  the  place  of  the  domi- 
cile ;  that  this  was  a  question  not  of  jurisdiction 
but  discretion.  In  Moore  v.  Fields,  42  Pa.  467, 
it  was  decided  that  where  a  debt  against  an  ad- 
ministrator of  an  estate  in  New  York  had 
been  settled  by  final  decree  of  the  Surrogate 
Court,  an  action  would  lie  against  the  adminis- 
trator in  this  State  by  the  public  administrator  of 
New  York,  without  the  issue  of  ancillary  letters 
in  this  State.  In  Shakespeare  v.  Deposit  Co., 
97  Pa.  173,  it  was  held  that  United  States  bonds 
on  special  deposit  could  be  sued  for  by  a  foreign 
administrator  in  the  Courts  of  this  State.  In 
Mussulman's  Appeal,  10 1  Pa.  165,  it  was  decided 
that  letters  testamentary  to  a  Pennsylvania  citi- 
zen, upon  the  estate  of  a  resident  of  another 
State,  gave .  no  jurisdiction  to  Pennsylvania 
Courts  over  the  accounts.  Lines  v.  Lines,  142 
FsL.  149,  held  that  a  Court  of  equity  in  this  State 
had  no  jurisdiction  over  the  personal  property 
of  a  decedent  of  another  State  which  would  au- 
thorize it  to  take  such  property  out  of  the  hands 
of  those  in  possession. 

But  in  no  case  has  it  been  decided  that  the 
mere  fact  of  an  administrator's  expending  money 
in  any  reasonable  effort  to  save  the  property  of 
his  intestate  situated  in  another  State  is  sufficient 
to  convict  him  of  a  devcLstavit  As  is  said  by 
Justice  Sharswood  in  Shakespeare  v.  Fidelity 
Company,  supra^  "The  point  has  never  been 
decided  in  this  State." 

A  voluntary  pa3rment  by  a  debtor  of  this  State 
to  a  foreign  administrator,  when  no  ancillary 
letters  had  previously  issued,  would  not  be  that 
ofiensive  "intermeddling"  with  the  assets  in  this 
State  as  would  make  it  a  mispayment  under  our 
statute  \  and  we  will  not  assume  that  in  a  spirit 
of  comity  the  mere  payments  by  this  adminis- 
trator beyond  the  jurisdiction  from  that  fact 
alone  should  be  declared  unlawful. 

Nor  will  we  assume  that  if  he  had  sold  the 
property  and  had  paid  the  claims  upon  it  he 
would  not  be  answerable  in  this  State  for  the  sur- 
plus. The  argument  to  the  contrary  has  nothing 
to  support  it  but  the  dictum  in  Mothland  z^.  Wire- 
man,  supra,  and  is  not  in  accord  with  any  of 
the  adjudicated  cases.  The  ruling  in  Wilkins  v, 
Ellett,  9  Wall.  740,  is  sounder  in  principle : 
"The  foreign  administrator's  title  is  recognized 
to  receive  a  voluntary  payment  and  to  give  a 
Talid  acquittance  therefor,  provided  no  ancillary 


letters  have  been  previously  granted.  The  pay- 
ment being  voluntary  the  executor  has  not  in- 
termeddled." In  Potter  v,  Hiscox,  30  Conn. 
508,  a  guardian  had  among  his  ward's  assets  the 
note  of  a  citizen  of  another  State.  He  made 
no  effort  to  collect  because  the  debtor  was  not 
within  the  jurisdiction.  The  Court  surcharged 
him  with  it,  saying,  with  persuasive  reason,  that 
the  domicihary  guardian  was  bound  to  use  rea- 
sonable care  and  diligence  in  endeavors  to  save 
his  ward's  estate.  To  hold  that  the  representa- 
tive of  the  personal  estate  within  the  domicile 
owes  no  duty  whatever  either  to  creditors  or 
next  of  kin,  with  reference  to  personalty  outside 
the  jurisdiction,  is  to  invite  neglect  and  conse- 
quent waste  and  dissipation  of  assets.  That  he 
has  no  standing  as  a  suitor  in  a  foreign  jurisdic- 
tion does  not  ^one  fix  the  measure  of  his  duty, 
nor  has  it  ever  been  so  regarded  in  practice.  In 
thus  holding,  we  do  not  intimate  that  he  must  go 
into  a  foreign  jurisdiction  and  institute  suits 
which  could  not  be  sustained,  or  offensively  in- 
termeddle with  assets,  so  as  to  defy  or  disregard 
the  jurisdiction  of  the  Courts  of  the  situs. 
There  are  often  many  things  he  may  do,  many 
things  he  ought  to  do,  which  suggest  themselves 
to  the  prudent  business  man,  tending  towards 
the  preservation  of  the  estate,  and  are  neither 
obnoxious  to  the  law  nor  antagonistic  to  the  in- 
terests of  foreign  creditors. 

But  while  we  do  not  sustain  the  decree  of  the 
learned  Judge  of  the  Court  below  on  his  first 
reason,  we  think  it  fairly  supported  by  the  sec- 
ond. On  the  facts  found,  the  action  of  the  ad- 
ministrator was  wholly  unwarranted.  The  iron 
ore  operation  was  a  speculative  venture  which 
the  decedent,  in  his  lifetime,  had  a  perfect  right 
to  enter  upon.  His  business  was  to  accumulate 
an  estate  ;  if  his  ventures  turned  out  successful, 
he  reaped  the  profits ;  if  unsuccessful,  no  others 
were  interested  or  had  a  right  to  complain.  But 
the  business  of  this  administrator  was  not  to 
make  money  for  the  estate  by  hazardous  ven- 
tures, but  to  save  that  which  came  into  his  hands, 
for  creditors  and  kin,  by  prudent  business  man- 
agement. Speculative  ventures  were  not  prudent 
business  management.  The  ore  was  uncertain, 
both  as  to  quantity  and  quality,  as  is  apparent  on 
a  mere  reading  of  the  stipulations  in  the  lease; 
the  cost  of  production  was  not  known  with  even 
approximate  certainty,  for  the  methods  of  min- 
ing and  cleaning  were  purely  experimental.  Be- 
sides these  risks,  the  value  of  the  ore  when  ready 
for  the  furnace  was  wholly  uncertain,  because  it 
was  certain  to  be  subject  to  the  wide  fluctuations 
of  the  iron  market.  Without  consultation  with 
the  creditors,  with  no  cautionary  order  from  the 
Court  on  a  statement  of  the  facts,  he  put  into 
this  plant  in  hopes  of  profit,  this  large  sum  of 
money ;  money  realized  from  the  estate  in  Penn- 
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sylvania.  The  business  proved  a  most  disastrous 
failure.  The  whole  was  sold  under  legal  pro- 
cecdings  in  New  York  and  did  not  bring  the 
amount  of  claims  against  it.  He  advised  with 
no  one  as  to  the  judiciousness  of  expending  this 
l45,ooo  of  the  creditors'  money,  except  those 
whose  interests  were,  in  a  certain  sense,  antag- 
onistic to  the  creditors.  His  New  York  advisers 
were  interested  in  keeping  the  plant  in  operation 
whether  it  made  money  or  lost.  Joseph  A.  and 
John  K.  Shinn,  next  of  kin,  examined  the  prop- 
erty, and  they  advised  him  to  continue  it  in 
operation.  It  was  their  interest  to  do  so.  They 
doubtless  knew,  as  did  the  administrator,  that 
unless  at  least  a  portion  of  the  large  amount  in- 
vested in  this  operation  by  decedent,  in  his  life- 
time, was  saved,  the  estate  was  practically  insol- 
vent. If  it  proved  successful,  there  would  be  a 
surplus  to  go  to  them,  the  next  of  kin ;  if  un- 
successful, they  were  no  worse  off,  as  the  loss 
would  fall  upon  the  creditors.  Yet  the  adminis- 
trator took  the  creditors'  moneyand  invested  it  in 
a  wild  speculation.  He  might,  almost  as  safely, 
have  invested  it  in  stocks  on  the  prospect  of  a 
rise.  This  was  not  ordinary  business  sagacity  or 
prudent  management.  His  conduct,  on  the 
facts  found  by  the  auditing  Judge,  therefore, 
warranted  the  surcharge. 

The  decree  is  afiirmed  and  the  appeal  dis- 
missed at  costs  of  appellant.  w.  d.  n. 


Oct.  '94,  19.  November  12,  1894. 

In  Re  Estate  of  William  P.  Shinn,  De- 
ceased. 

Appeal  of  Trenton  Iron  Company. 

Orphans^    Court — Administrator  —  Account — 
Commissions. 

Even  though  in  respect  to  certain  conduct  of  an  ad- 
mUdstrator  the  Court  surcharge  him,  yet  if  it  appear  that 
in  all  other  respects  his  management  of  the  estate  shows 
sagacity  and  industry,  an  allowance  of  full  commissions 
by  the  Oiphans*  G>U]t  will  not  be  reversed. 

Appeal  of  the  Trenton  Iron  Company  from 
the  decree  of  the  Orphans'  Court  of  Allegheny 
County  in  dismissing  exceptions  to  that  part  of 
the  adjudication  of  the  account  of  William  P. 
Shinn  I  administrator,  which  allowed  him  com- 
missions. The  main  facts  of  this  case  appear 
by  the  opinion  of  the  Supreme  Court  in  the  im- 
mediately preceding  case;  in  addition  and  as 
especially  affecting  this  appeal  it  appeared  that 
the  appraisement  of  the  personal  estate  of  de- 
cedent was  1114,358.63,  that  of  this  amount 
1103,435  was  the  valuation  at  which  certain 
stocks  of  decedent  were  placed;  that  this  stock 


was  pledged  to  secure  loans  amounting  to  I77,- 
736.03;  that theavailable cash was^i, 539.89;  that 
employing  a  firm  of  bankers,  for  whose  services 
he  expended  I384.24,  the  administrator  secured 
the  redemption  of  the  pledged  stock,  selling  it 
and  realizing  over  the  indebtedness  121,237.21. 

The  Trenton  Iron  Company,  a  creditor  of  the 
estate,  objected  to  his  being  allowed  commis- 
sion, because  of  the  expenditure  of  140,000  of 
the  funds  of  the  estate  in  a  New  York  mine 
property  of  decedent  and  with  which  he  was 
surcharged  by  the  Court.  (See  Shinn's  Appeal, 
ante  p.  33).  The  Orphans*  Court,  however, 
allowed  the  commission,  and  the  Trenton  Iron 
Company  took  this  appeal. 

John  S,  Lambie^  (with  him  A,  M.  Brown 
and  John  Spar  hawk  ^  Jr.,)   for  appellant.       ^ 

The  compensation  to  be  paid  to  executors, 
administrators  and  others  acting  in  a  fiduciary 
capacity  is  so  much  governed  by  circumstances^ 
that  no  general  and  unbending  rule  can  be  fixed. 

Snyder*s  Appeal,  54  Pa.  67. 
Pusey  V,  Clemson,  9  S.  &  R.  204. 
HecKert's  Appeal,  24  Pa.  482. 

Compensation  is  the  idea  that  should  control 
in  fixing  the  commission.  Compensation  for 
the  faithful  performance  of  a  duty  and  not  for  a. 
disregard  of  it. 

Pusey  V,  Clemson,  supra. 
McCahan's  Appeal,  7  Pa.  56. 
Stehman's  Appeal,  5  Id.  413. 
Norris'  Appeal,  71  Id  106. 

The  right  to  compensation  is  destroyed  by 
sloth,  ignorance,  reckless  confusion  and  delay 
on  the  part  of  the  trustee,  by  which  the  interests 
of  the  cestui  que  trust  are  impaired. 

Stebman's  Appeal,  stipra. 

In  a  case  ^where  it  became  necessary  to  refer 
the  account  to  an  auditor  for  re-statement  and 
correction,  the  accountant  was  not  allowed  the 
usual  commissions  allowed  to  a  careful  and  in^ 
telligent  accountant. 

Wistar's  Appeal,  54  Pa.  60. 

A  commission  of  five  per  cent,  was  allowed 
to  the  accountant  in  the  case  at  bar  upon  the 
sum  of  l3)732,  being  the  amount  of  errors  and 
duplications  and  uncollected  assets.  This  Court 
has  decided  in  Vanderford's  appeal,  a  case  not 
reported  in  the  State  reports,  but  found  in  12 
Atlantic  Reporter,  491,  that  such  commissions 
could  not  be  allowed. 

A  commission  should  only  be  allowed  on  the 
amount  which  actually  passed  through  the  handa 
of  the  executor. 

Stevenson's  Estate,  4  Wharton,  98. 

In  the  settlement  of  a  complicated  estate,  ext 
tending  through  nine  years  and  involving  grea 
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respoDsibility  and  trouble,  where  the  account 
showed  debits  amounting  to  ^127,387.07,  and 
ia-edits  amounting  to  174,821.16,  the  executor 
<:laimed  compensation  for  his  services  of  I4,- 
435-  75-  The  auditor  reduced  the  compensation 
te  f4,ooo,  and  upon  appeal  this  Court  sus- 
tained the  auditor. 

Stewart's  Appeal,  no  P^.  410. 

It  is  undoubtedly  true  as  stated  in  Price's  Es- 
tate,  81  Pa.  263,  that  where  an  accountant  was 
not  guilty  of  fraud  or  bad  faith  it  would  be  a 
harsh  rule  to  hold  that  he  should  be  deprived  of 
all  commissions  merely  because  he  was  sur- 
charged. But  he  will  not  be  allowed  a  com 
mission  on  the  sum  surcharged. 

Landisv.  Scott»  32  Fa.  495. 

Gilson's  Estate,  18  Webkly  Notes,  570. 

Wiliis  F.  AfcCook,  for  appellee. 

The  general  rule  in  Pennsylvania  for  com 
pensation  of  executors  and  administrators  is 
five  per  cent,  on  personal  property,  and  two 
and  one-half  percent,  on  real  estate,  and  should 
iK>t  be  departed  from  except  for  good  cause. 
The  burden  of  proof  that  the  compensation 
should  be  less  than  custom  has  fixed,  is  upon 
the  exceptant. 

Eshleman's  and  Gyger*8  Appeal,  74  Pti.  42. 
Rockafield's  Estate,  4  Lane.  Law  Rev.  113. 

A  commission  of  five  per  cent,  on  a  balance 
of  f  27,000,  $25,000  of  which  was  unconverted 
from  the  original  securities,  was  allowed  by  the 
Court,  which  discretion  the  Supreme  Court  re- 
fused to  disturb. 

Davis'  Appeal,  100  Pa.  201. 

The  allowance  of  commissions  and  counsel 
fees  made  by  the  Court  below,  under  all  the  evi- 
dence should  not  be  disturbed. 
Harbster's  Appeal,  125  Pa.  I. 

January  7,  1895.  Dean,  J.  The  facts  in 
this  case  are  about  the  same  as  in  the  appeal  of 
William  H.  Shinn,  administrator,  opinion  filed 
this  day.  The  appeal  here,  however,  is  from 
•that  part  of  the  decree  which  allows  the  admin- 
istrator commissions. 

The  Court,  although  surcharging  the  adminis- 
trator with  a  large  sum  of  money,  expended  on 
an  iron  ore  operation  in  New  York,  neverthe- 
less finds  that  he  acted  in  good  faith,  and  allows 
him  bis  commissions.  We  are  not  inclined,  on 
the  facts,  to  disturb  this  decree.  The  appellant 
was  compelled  to  give  very  heavy  bonds,  cover- 
ing nearly  |2oo,ooo  worth  of  property,  for 
which  he  paid  to  the  surety  companies  ^500. 
For  this,  the  Court  allowed  him  no  credit. 
While  we  saw  much  to  condemn  in  his  conduct 
with  reference  to  the  New  York  property,  we 
see  nothing  but  diligent,  astute  business  manage- 


ment of  the  Pennsylvania  property.  With  no 
cash  on  hand,  except  about  |i,5oo,  he  saved 
from  peril  $103,000  of  stocks  pledged  by  the 
decedent  for  small  loans,  both  within  and  with- 
out the  State;  these  he  then  sold  for  1 2 1,000 
more  than  they  were  appraised  at ;  more  than 
twice  as  much  as  they  would  have  sold  for  at 
any  time  since.  The  appellant  claims,  that  it 
was  through  the  aid  of  reputable  bankers  he  ac- 
complished this ;  let  that  be  so ;  a  trustee  who 
has  the  sagacity  to  select  efficient  aids  in  the 
management  of  delicate  and  responsible  inter- 
ests intrusted  to  him,  is  all  the  more  (Reserving 
of  remuneration,  especially  as  the  bankers 
charged  for  their  services  less  than  I400.  Be- 
sides these  stocks  he  performed  most  vexatious 
labor  in  the  sale  and  management  of  the  real  es- 
tate, which  was  heavily  mortgaged,  and  realized 
on  that  164,500,  an  amount  considerably  in 
excess  of  the  liens.  His  commissions,  as  allowed, 
amount  to  about  $7,000.  The  Court  below  did 
not  think,  in  view  of  the  actual  services  and 
time  devoted  to  his  duties,  and  the  large  re- 
sponsibilities involved,  that  this  was  unreason- 
able. We  are  not  convinced  there  was  any  er- 
ror in  the  allowance. 

The  decree  is  affirmed,  and  the  appeal  is  dis- 
missed at  costs  of  appellant. 

w.  D.  N. 


Oct.  '94.  243- 


November  5,  1894. 


Fife  V.  Miller. 


Wills —  Codicil —  Construction  of — Modification 
of  will,  by  codicil — Limitation  of. 

Where  devises  have  been  made  by  express  words  in  a 
will,  the  presumption  is  that  they  continne  until  they  are 
displaced  by  equivalent  phrases ;  and  a  codicil  will  not 
be  construed  so  as  to  revoke  or  modify  them  beyond  the 
necessary  ^plication  of  the  language  used. 

T.,  by  his  will  devised  to  his  daughter  M.  certain  land 
"to  be  used  and  controlled  by  her  and  her  husband  F., 
during  her  lifetime  for  their  own  profit  and  advantage 
(and  in  case  she  dies  without  children,  her  husband,  if  he 
survives  her,  shall  have  the  use  of  it  for  his  benefit  dur- 
ing his  lifetime,  and  then,"  a  devise  over);  in  a  codicil 
T.  subsequently  declared,  *<I  hereby  alter  that  part  of  my 
will  found  recorded  on  second  page  of  this  will,  and  at 
the  end  of  the  twenty  second  line  that  is  now  cancelled 
to  the  middle  of  the  thirty-second  line  marked  in  paren- 
thesis, so  that  it  should  read  that  my  son-in-law,  F.,  in- 
stead of  only  having  a  life  estate  in  it  shall  own  and  pos- 
sess it  as  his  own  without  let  or  hindrance." 

Jleld^  that  M.  and  her  children  were  preferred  devisees 
of  the  testator ;  and  it  was  only  on  the  event  of  her 
dying  without  children,  and  her  husband  surviving  her, 
that  he  would  become  entitled  to  any  interest  in  the  land 
in  severalty  and  possession. 

Held,  that  while  the  effect  of  the  codicil  was  to  enlarge 
the  quantum  of  F.'s  estate  it  did  not  revoke  the  double 
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contingency.    His  estate  was  still  subject  to  his  sonriTing 
his  wife,  and  her  dying  without  children* 

Appeal  of  I.  J.  M.  Miller,  defendant,  from 
the  judgment  of  the  Common  Pleas  No.  2  of 
Allegheny  County,  upon  a  case  stated,  wherein 
Samuel  Fife,  and  Margaret,  his  wife,  were 
plaintiffs,  and  I.  J.  M.  Miller  was  defendant, 
to  recover  the  sum  of  |2,ioo  purchase  money 
of  a  tract  of  land  in  Bethel  township,  Allegheny 
County. 

The  facts  as  set  forth  in  the  case  stated  were 
as  follows :  Andrew  W.  Tidball  died  seized, 
inter  dliay  of  a  tract  of  land,  which,  by  his  will, 
dated  May  29,  1868,  with  a  codicil  thereto 
dated  January  23,  1869,  duly  probated  since  his 
death,  he  devised,  inter  alia,  as  follows:  "To 
my  daughter  Margaret  I  will  the  mansion  house, 
already  mentioned,  and  with  it  fifty-one  acres, 
twenty  three  perches  of  land,  more  or  less,  be- 
ing the  one -half  of  one  hundred  and  two  acres 
and  forty-six  perches,  as  will  appear  from  the 
plot  of  said  land,  to  be  used  and  controlled  by 
her  and  her  husband  during  her  lifetime  for 
their  own  profit  and  advantage,  subject  to  the 
dower  already  mentioned  and  to  the  legacies 
yet  to  be  mentioned  (and  in  case  she  dies  with- 
out children  her  husband,  if  he  survive  her, 
shall  have  the  use  of  it  for  his  benefit  during  his 
lifetime,  and  then  it  is  my  will  that  it  shall  go  to 
and  be  inherited  by  my  grandchildren ,  viz,  the 
children  of  my  son  Alexander  and  daughter 
Rachel,  both  deceased,  to  be  theirs  and  their 
heirs  after  them  forever,  and  to  be  divided 
amongst  them  in  equal  proportions  )" 

In  said  codicil  he  provided  as  follows : 

"First.  I  hereby  alter  that  part  of  will  found 
recorded  on  second  page  of  this  will,  and 
at  the  end  of  the  twenty-second  line 
that  now  is  cancelled  to  the  middle  of  the  thirty- 
second  line  marked  in  parenthesis;  so  that  it 
shall  read  that  my  son-in-law,  Samuel  Fife,  in- 
stead of  only  having  a  life  estate  in  it,  shall  own 
and  possess  it  as  his  own  without  let  or  hindrance, 
except  as  subject  to  the  legacies,  of  which  he  is 
to  bear  his  part  as  mentioned  in  the  body  of  the 
will." 

Testator's  daughter  Margaret  intermarried 
with  Samuel  Fife,  and  being  childless,  Samuel 
Fife  and  his  wife  Margaret,  entered  into  a  con 
tract  with  I.  J.  M.  Miller  by  a  writing  dated 
January  6,  1894,  to  sell  and  convey  to  him  in 
fee  simple,  free  and  clear  of  all  incumbrances, 
a  certain  tract  forming  a  portion  of  the  land 
above  di vised  for  the  sura  of  $7,509.62,  except 
ing  and  reserving  certain  mining  rights  and 
privileges ;  the  said  purchase  money  to  be  paid, 
$200  on  the  signing  of  the  agreement,  $2,100 
on  the  delivery  of  the  deed,  and  the  balance  to 
be  secured  by  a  bond  and  mortgage.  On  April 
2,  1894,  the  plaintiffs,  in  pursuance  of  said  agree- 


ment, tendered  to  the  defendant  a  deed  for  the 
purpose  of  conveying  said  premises,  and  de» 
manded  from  him  the  said  cash  payment  and 
the  bond  and  the  mortgage  for  the  balance  un- 
paid of  said  purchase  money.  The  defendant 
refused  to  accept  the  deed  and  to  pay  the  pur- 
chase money.  It  was  agreed  that  the  land  was 
free  from  the  charge  of  the  dower  and  legacies 
mentioned  in  the  will,  and  that  the  deed  re- 
served the  same  coal  and  mining  rights  as  pro- 
vided in  the  agreement,  also  that  Margaret  Fife 
was  childless.  The  Court  entered  judgment  in 
favor  of  plaintiffs.  The  defendant  took  this  ap- 
peal, assigning  for  error  the  entry  of  judgment 
for  plaintiffs. 

J.  C.  Bayer,  for  appellant. 

It  was  not  the  intention  of  the  testator  to  re- 
voke the  devise  given  by  this  will,  but  only  to 
modify  it. 

Haynes  v.  The  Sute,  15  Ohio,  455. 

The  life  estate  given  by  the  will  and  for  which 
the  fee  given  by  the  codicil,  was  substituted,  was 
a  contingent  life  estate.  By  the  codicil  this  con- 
tingent life  estate,  in  remainder,  is  enlarged  to  a 
contingent  fee  in  remainder. 

To  go  farther  than  this  is  to  do  violence  to 
the  original  will  and  established  rules  of  con- 
struction. 

Mnrch  v.  Marchant,  6  Man.  &  Gran.  813. 
Spang  V,  Hill,  2  Woodw.  45. 
Lewis'  Appeal,  42  Legal  Int  336. 
Reichard's  Appeal,  19  Wkekly  Notes,  501. 

The  disposition  of  a  will  will  not  be  disturbed 
further  than  to  the  extent  necessary  to  give  ef- 
fect to  the  codicil. 

Schreiner's  Appeal,  53  Pa.  106. 
Hard  v,  Ashley,  117  N.  Y.  606. 

Alexander  GilfiUan,  for  appellees. 

The  words  used  in  the  codicil,  "alter,"  to 
change  entirely,  "cancel,"  to  strike  or  cross  out, 
to  annul,  to  obliterate  or  expunge,  taken  at  the 
number  of  the  line  at  which  the  change  is  to  be- 
gin and  end,  together  with  the  parenthesis,  cer- 
tainly show  a  clear  intention  on  the  part  of  the 
testator  to  revoke  the  devise  over. 

Evans'  Appeal,  58  Pa.  238. 

Fugoet's  Estate,  11  Phila.  75. 

Warner  v,  Warners  Esute,  37  Vt.  362. 

January  7,  1895.  Sterrett,  C.  J.  While 
the  codicil  is  somewhat  obscure,  yet  when  read 
in  connection  with  the  original  will  of  Alex- 
ander W.  Tidball,  deceased,  it  is  plain  that  the 
contingent  character  of  Mr.  Fife's  estate  was 
not  intended  to  be  changed.  The  preferred  ob- 
ject of  testator's  bounty  was  his  daughter,  Mrs. 
Fife,  and  her  children.  It  was  only  in  the  event 
of  her  dying  without  children,  or  her  husband 
surviving,  that  the  latter  could  by  any  possibility 
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become  entitled  to  a  life  estate  in  severalty  and 
possession.  Mrs.  Fife  living,  his  interest  was 
purely  contingent;  if  she  survived  him.  or  died 
leaving  children,  it  could  never  vest  in  posses- 
sion,  but  must  thereupon  end;  and  there  need 
be  no  citation  of  authorities  to  show  that  the 
bene6ts  so  intended  for  testator's  daughter  and 
her  children  could  not  be  taken  away  and  given 
to  Mr.  Fife,  a  stranger  in  blood,  without  express 
words,  or  necessary  implication. 

It  is  conceded  by  appellant  that  the  effect  of 
the  codicil  was  to  enlarge  the  quantum  of  Mr. 
Fife's  estate;  but  did  it  revoke  the  double  con- 
tingency so  that  he  took  a  vested  fee  in  re- 
mainder dependent  on  the  life  of  his  wife  ?  It 
is  insisted  on  the  part  of  the  plaintiffs  that  this 
is  implied  in  the  use  of  the  word  "cancelled." 
But  if  the  parenthetical  clause  be  stricken  out 
IB  accordance  with  this  suggestion,  and  the  co- 
didliary  provision  substituted,  the  result  would 
be  insensible.  The  devise  would  then  "read"  : 
"To  my  daughter  Margaret,  the  mansion  house 
....  to  be  used  and  controlled  by  her  and  her 
husband  during  her  lifetime  for  their  own  bene- 
fit and  advantage  .  .  .  (my  son-in-law,  Samuel 
Fife,  instead  of  only  having  a  life  estate  in  it, 
shall  own  and  possess  it  as  his  own  without  let 
or  hindrance  ..."  It  will  be  seen  at  a 
glance  that  this  "reading"  must  be  abandoned. 
It  is  cle^  that  the  codicil  cannot  operate  by  way 
of  cancellation  and  substitution. 

On  the  other  hand,  if  the  purpose  of  the  co- 
dicil was  that  of  alteration  simply,  and  the  pa- 
renthetical clause  be  filled,  it  ought  to  furnish 
the  measure  of  change.  "I  hereby,"  says  the 
testator,  "alter  that  part  of  (my)  will  ...  in 
parenthesis,  so  that  it  shall  read  that  my  son-in- 
law,  Samuel  Fife,  instead  of  only  having  a  life 
estate  in  it,  shall  own  and  possess  it  as  his  own 
without  let  or  hindrance."  The  "life  estate," 
it  will  be  seen,    is    here    made    the    starting 

foint  of  alteration.  "Instead"  of  this,  Mr. 
ife  "shall  own  and  possess"  what?  Certainly 
nothing  which  can  avail  as  against  Mrs.  Fife  or 
her  children.  As  they  had  been  by  express 
words  made  preferred  devisees,  the  presumption 
must  be  that  they  would  so  continue  until  they 
should  be  displaced  by  equivalent  phrases,  and 
none  such  was  used.  There  are  neither  express 
words  nor  necessary  implication  of  alteration  as 
respects  them.  Even  were  the  matter  in  doubt, 
the  doubt  must  be  resolved  in  their  favor.  If 
the  clause  of  alteration  be  operative  at  all,  it  can 
only  be  so  as  against  those  whose  interests  had 
been  postponed  to  Mr.  Fife's  "life  estate." 

So  far  as  appears,  therefore,  on  the  face  of 
the  codicil,  Mrs.  Fife  and  her  children  are  still 
preferred  devisees,  and  the  double  contingency, 
upon  the  happening  of  which  Mr.  Fife  could 
take  any  interest  in  remainder,  remains  unal- 


tered. If  he  should  die  leaving  his  wife  or  she 
should  leave  children,  whatever  interest  he  has, 
whether  under  the  will  or  codicil,  must  there- 
upon end.  Mr.  and  Mrs.  Fife  can,  of  course, 
convey  such  limited  interest  as  they  have;  but 
cannot  warrant  as  against  the  possibility  of  is- 
sue, nor  as  against  the  children  of  testator's  son 
Alexander  and  daughter  Rachel,  who  have  not 
been  made  parties  to  this  proceeding.  It  follows 
that  they  cannot  convey  a  good  title  to  the  land 
which  was  the  subject  of  devise,  and  hence  the 
judgment  of  the  Court  below  must  be  reversed. 
This  conclusion  renders  it  unnecessary  to  express 
any  opinion  as  to  the  question  of  sufficiency  in 
the  form  of  the  deed  tendered. 

Judgment  reversed,  and  judgment  on  the  case 
stated  is  now  entered  in  favor  of  defendant  with 


costs. 


s.  H.   T. 


Oct  '95,  205.  October  16, 1894. 

Gilchrist  v.  Brown  et  al. 

Equity — Ejectment — Evidence  to  establish    re- 
suiting  trust-^Pawer  of  chancellor — Practice. 

Where  the  question  at  issue  is  as  to  the  existence  of  a 
resulting  trust  the  Judge  sits  as  a  chancellor,  and  if  the 
evidence  in  his  juc^gment  is  insufficient  to  sustain  a  ver- 
dict, it  is  his  duty  to  take  the  case  from  the  jury. 

If  the  Supreme  Court  is  of  opinion  that  the  lower 
Court  was  correct  in  taking  a  case  from  the  jury,  im- 
proper answers  to  points  for  the  jury  will  be  disr^arded. 

Appeal  of  Matthew  J.  Brown  and  Mary  M. 
Brown,  from  the  judgment  of  the  Common 
Pleas  of  Butler  County,  in  favor  of  J.  K.  Gil- 
christ, guardian,  in  an  action  of  ejectment. 

The  material  facts  and  the  assignments  of 
error  sufficiently  appear  in  the  opinion  of  the 
Supreme  Court,  infra. 

The  Court,  Hazen,  P.  J.,  directed  the  jury 
to  find  for  the  defendants.  Verdict  accordingly 
and  judgment  thereon. 

The  plaintiff  appealed,  assigning  for  error  this 
direction  and  answers  to  points. 

Lev.  McQuistion  (y.  (7.  Vanderlin  with  him), 
for  appellees. 

The  facts  were  sufl&cient  to  create  a  resulting 
trust. 

Campe  v.  Home,  158  Pa.  512. 

Light  z/.  Zeller,  144  Id.  571. 

Dyberry  School  Districts.  Mercer,  115  Id.  559. 

Miller  v.  Baker,  160  Id.  172. 

It  was  error  to  say  that  the  husband  and  wife 
constituted  but  one  witness. 

Yost  V,  Mensch,  141  Pa.  85. 

Newton  Black  (^George  IV,  Fleegerwhhhim), 
for  appellee. 
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The  resulting  trust  was  barred  after  five  years. 

Act  of  April  22,  1856. 
Folmar's  App.,  68  Pa.  482. 
Way  V,  Hooton,  156  Id.  8. 

The  defence  was  an  equitable  one,  and  the 
Court  sitting  as  a  chancellor  had  a  right  to  take 
the  case  from  the  jury. 

Wylie  V.  Mansley,  132  Pa.  65. 
Reno  V,  Moss,  120  Id.  67. 
Piersol  v.  Ndll,  63  Id.  420. 
0*Hara  v,  Dilwordi,  72  Id.  397. 

January  7,1895.  Williams,  J.  This  actipn  was 
brought  by  a  purchaser  at  sheriff's  sale  to  obtain 
possession  of  a  farm  bought  by  him  under  a  judg- 
ment against  Matthew  J.  Brown.  No  question 
is  raised  over  the  regularity  of  the  proceeding  or 
the  validity  of  the  sheriffs  sale.  On  the  con- 
trary it  is  conceded  that  the  purchaser  acquired 
the  title  of  the  defendant.  The  defence  set  up 
relates  to  an  undivided  three-fifths  of  the  farm 
which,  it  is  alleged,  Mary  M.  Brown,  wife  of 
Matthew  J.  Brown,  is  entitled  to  under  a  result- 
ing trust  originating  in  1868.  The  facts  relied 
upon  to  raise  the  resulting  trust  are  as  follows : 
Brown  was  the  owner  in  1868  of  a  farm  on 
which  he  resided  containing  thirty-seven  acres. 
Margaret  E.  Christie  owned  another  farm  in  the 
same  region  containing  one  hundred  acres.  For 
their  mutual  benefit  an  exchange  of  these  farms 
was  agreed  upon,  the  difference  in  value  to  be 
left  to  three  men  selected  by  the  parties  to  de- 
termine, and  to  be  paid  by  Brown  to  Margaret 
Christie  so  as  to  meet  the  liens  resting  on  her 
farm.  In  pursuance  of  this  agreement  the  three 
appraisers  valued  the  Christie  farm  at  eighteen 
hundred  and  seventy-five  dollars,  and  the  Brown 
farm  at  twelve  hundred.  This  left  a  difference 
of  six  hundred  and  seventy-five  dollars  to  be 
paid  to  Margaret  E.  Christie  in  money.  Deeds 
were  exchanged  in  October,  1868,  and  Brown 
assumed  the  payments  of  the  judgments  against 
the  Christie  farm  amounting  to  four  hundred  and 
thirty- two  dollars  and  fourteen  cents,  and  gave 
his  bond  to  Miss  Christie  for  two  hundred  and 
forty-two  dollars  and  eighty-six  cents  to  make  up 
the  full  sura  of  six  hundred  and  seventy-five  dol- 
lars, the  difference  between  the  appraised  values 
of  the  two  farms.  Mrs.  Brown  alleges,  and  it 
does  not  seem  to  be  seriously  controverted,  that 
she  furnished  the  money  to  pay  the  judgments 
and  the  balance  due  to  Miss  Christie,  from  her 
separate  estate.  This  she  claims  she  did  upon 
an  agreement  that  she  was  to  have  an  interest  in 
the  land  corresponding  to  the  part  of  the  whole 
price  paid  by  her.  By  virtue  of  this  agreement 
and  the  payment  of  the  six  hundred  and  seventy- 
five  dollars  of  the  purchase  money,  she  contends 
th^t  her  husband  became  a  trustee  for  her  as  to 
jsuch  part  of  the  title  as  was  paid  for  with  her 


money.  The  learned  Judge,  after  having  heard 
the  testimony,  was  of  opinion  that  the  evidence 
in  support  of  the  alleged  contract  was  wholly  in- 
sufficient to  justify  a  chancellor  in  sustaining  a 
verdict  in  its  favor.  He  said,  speaking  of  the 
evidence  on  this  subject,  **It  is  too  loose,  and  we 
could  not  support  a  verdict  upon  such  evidence 
if  rendered.  If  it  was  a  question  before  the 
Court  sitting  as  chancellor  in  a  proceeding  in 
equity,  it  would  be  the  duty  of  the  Court  to  de- 
cide against  the  defendants.''  This  was  a  suffi- 
cient res^n  for  withdrawing  the  case  from  the 
jury  and  directing  their  verdict.  The  answe^rs 
to  points  become  therefore  practically  unimpor- 
tant since  the  case  turned  upon  the  sufficiency  of 
the  proofs  to  justify  the  submission  of  the  exist- 
ence or  effect  of  the  alleged  contract.  If  this 
was  not  so  several  of  the  assignments  of  error 
would  require  us  to  reverse  this  judgment.  The 
answers  to  the  first  and  second  of  the  plaintiffs 
points  require  qualification,  for  as  they  stand 
they  would  be  misleading.  It  is  not  necessary 
that  the  money  of  the  wife  should  have  gone 
**into  the  land  at  the  inception  of  the  husband's 
title"  by  an  actual  payment  of  it  at  that  date.  It 
is  enough  if  it  be  paid  as  instalments  or  incum- 
brances fall  due,  provided  such  payments  are 
made  in  pursuance  of  the  contract  under  which  the 
title  was  acquired,  and  upon  the  agreement  that 
she  is  to  receive  the  title  to  so  much  as^she  pays 
for  in  exchange  for  her  money.  The  same  error 
runs  through  the  answers  to  other  points,  partic- 
ularly that  to  the  defendant's  fourth  point.  This 
point  asked  an  instruction  upon  the  sufficiency 
of  certain  assumed  facts  to  raise  a  resulting  trust. 
The  answer  was  in  these  words,  **This  is  not 
affirmed  unless  the  jury  also  find  that  the  money, 
or  some  of  it,  was  actually  paid  in  consideration 
of  the  land  at  the  inception  of  the  title,  and  the 
other  or  remainder  was  actually  set  apart  at  the 
time  for  the  purpose  of  paying  for  land."  This 
would  be  understood  as  an  instruction  that  pay- 
ments of  purchase  money  made  subsequently  to 
the  date  of  the  contract,  although  in  strict  com- 
pliance with  its  terms,  would  not  support  a  re-, 
suiting  trust  no  matter  how  clear  and  distinct  the 
agreement  might  be  that  she  should  be  treated  as 
a  purchaser  to  the  extent  of  the  money  furnished 
by  her.  If  the  case  had  gone  to  the  jury  the  in- 
struction could  have  been  successfully  complained 
of.  The  fifteenth  assignment  raises  a  question 
that  has  no  practical  importance  in  this  case.  If 
the  testimony  of  Brown  and  his  wife  had  been 
submitted  to  the  jury  it  would  have  been  import- 
ant that  the  jury  should  know  whether  they  were 
to  be  treated  by  them  as  one  or  as  two  witnesses ; 
but  as  the  testimony  of  both  of  them  was  in  the 
judgment  of  the  learned  Judge  too  loose,  inde- 
finite and  unsatisfactory  to  sustain  a  verdict,  and 
was  for  this  reason  withheld  from  the  jury,  the 
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•question  played  no  part  in  the  determination  of 
tiiis  case  in  iht  Court  below,  and  in  this  Court  it 
is  a  question  in  thesi  merely.  The  last  assign- 
ment alleges  error  in  the  withdrawal  of  the  case 
from  the  jury.  We  cannot  sustain  this  assign- 
ment. The  Judge  was,  as  to  the  questson  of  the 
existence  of  the  resulting  trust,  a  chancellor.  If 
the  evidence  was  in  his  judgment  insufficient  to 
sustain  a  verdict,  it  was  his  duty  to  withhold  it 
from  the  jury:  Reno  v.  Moss,  120  Pa.  67; 
Wylie  V.  Mansley,  123  Id.  65.  In  such  case  it 
becomes  unnecessary  to  answer  points  asking  in- 
structions to  the  jury  since  the  case  does  not  go 
to  them.  It  is  enough  if  the  Judge  puts  upon 
the  record  his  reasons  for  refusing  to  submit  the 
case  to  the  jury  so  that  they  may  be  reviewed  by 
this  Court.  That  was  done  in  this  case.  We 
are  satisfied  with  the  reasons  given,  and  upon 
that  ground  the  judgment  is  affirkned. 

w.  M.  s.,  jr. 


Oct  '93,  37.  October  15,  1894. 

HoUister  to  use,  etc.  v.  Vanderlin. 

Sheriff^  s  sale — Inadequacy  of  price — Discretion 

of  Court — Advertisement — Act  June  i6y 

1836,  Sec.  63,  P>  L.  772. 

The  reqnirement  of  the  Act  of  1 6th  June,  1836,  sec. 
63,  (P.  L.  772),  that  a  sherift's  sale  of  lands  "shall  be  ad- 
vertised once  a  week  during  three  successive  weeks"  is  ful- 
filled when  the  advertisement  is  made  in  a  newspaper 
in  one  day  of  each  of  three  succeeding  weeks  although 
there  may  not  have  been  twenty-one  days  between  the 
first  publication  and  the  day  of  Uie  sale. 

The  Supreme  Court  will  not  review  the  discretion  of 
^  Common  Pleas  Court  in  refusing  to  set  aside  a  sale 
when  the  advertised  dates  of  sale  appear  to  conflict. 

Mere  inadequacy  of  pries  alone  is  insufficient  ground  to 
set  aside  a  s'uerifiPs  sale. 

Appeal  of  Robert  Vanderlin,  defendant, 
from  the  decree  of  the  Common  Pleas  of  But- 
ler County,  confirming  a  sheriffs  sale  under  a 
venditioni  exponas  issued  on  a  judgment  ob- 
tained against  him  by  A.  F.  Hollister  to  the  use 
of  A.  G.  Egbert  and  George  R.  Sheasly. 

At  a  sheriflTs  sale  held  by  the  sheriff  of  But- 
ler County,  a  tract  of  540  acres  of  land  was 
sold  as  the  property  of  the  appellant  and  bought 
by  the  appellee  for  ^8,000.  To  the  confirmation 
<rf  the  sale  appellant  filed,  inter  alia,  the  follow- 
ing exceptions : 

I .  <  ^He  protests  against  the  acknowledgment 
of  said  deed  for  the  reason  that  the  sale  was 
not  properly  advertised  and  was  misleading,  the 
land  being  advertised  to  be  sold  on  tjie  19th 
day  of  August,  1893,  ^^^  ^^  ^^^  ^™^  ^i"^^ 
^vertised  to  be  sold  on  the  28th  day  of  August, 


1893,  z^either  of  which  sales  was  at  the  regular 
term.  On  the  19th  day  of  August  the  sale  was 
stayed  until  2  o'clock  of  the  5th  day  of  Septem- 
ber, 1893,  by  the  Court,  and  then  on  that  day 
until  4  o'clock  of  said  day,  at  which  time  the 
sale  was  made,  after  the  great  majority  of  the 
people  in  attendance  on  the  sheriflf  sales  had 
gone  home,  and  the  plaintiffs  in  the  writs  had 
the  bidding  all  their  own  way.  The  public  did 
not  know  of  the  orders  of  Court  staying  said 
sale.  They  look  in  the  usual  places,  the  public 
newspapers  and  in  the  printed  hand-bills  which 
the  law  requires.  Had  there  been  such  notices 
at  the  regular  term  a  much  higher  price  would 
have  been  bidden,  as  exceptant  verily  believes." 

2.  ''The  land  having  been  advertised  to  be 
sold  subject  to  two  mineral  mining  grants  be- 
longing to  the  plaintiffs  in  the  writs,  had  the  ef- 
fect of  keeping  or  deterring  bidders  from  bid- 
ding on  the  land;  and  all  for  the  purpose  as  ex- 
ceptant believes,  to  keep  away  bidders.**  And, 
''Deponent,  as  a  further  reason  against  the 
confirmation,  files  the  following  bid  on  the  land 
sold  of  nine  thousand  (I91O00}  dollars.  Said 
bid  is  made  jointly  by  John  and  Eli  Vanderlin, 
they  owning  in  fee  simple  over  six  hundred 
acres  of  land  in  said  county,  unincumbered, 
valued  at  a  low  estimate  of  ten  thousand  dollars, 
the  same  being  bona  fide.  ^^ 

The  plaintiffs  offered  to  increase  their  bid 
from  ^8,000  to  ^10,000,  giving  an  additional 
credit  of  |2,ooo  on  their  judgment.  Two 
brothers  of  the  appellant  then  offered  to  bid 
1 1 1,000.  The  sherifTs  sale  was  advertised  for 
28th  of  August,  1893,  but  was  stayed  until  Sep- 
tember 5,  1893,  and  was  advertised  on  August 
II,  18  and  25,  1893. 

The  Court  dismissed  the  exceptions  of  de- 
fendant and  he  then  appealed. 

John  M.  Thompson,  (with  him  Z.  McQuis- 
tion  and  J,   C   Vanderlin),  for  appellant. 

Notice  of  a  sheriflPs  sale  must  be  published 
twenty-one  days  before  the  sale. 

Act  June  1 6,  1836,  Sec.  63,  P.  L.  772. 

Erie  Savings  Fund  v.  Thompson,  13  Riila.  511. 

Barclay  v.  Robb,  5  Pa.  C.  C.  R.  646. 

Good  z/.  Maule,  6  Kulp,  89. 

Smith  z/.  Tinicum  Fishing  Co.,  i  Del.  Co.  Rep.  127. 

Once  a  week  for  twelve  successive  weeks 
means  twelve  full  weeks  or  eighty-four  days. 

Early  z/.  Rogers,  16  How.  609. 

An  application  to  set  aside  a  sale  should  be 
granted  where  it  is  accompanied  by  an  offer  to 
increase  the  highest  bid  at  the  sale. 
Germer  v.  Ensign,  155  Pa.  464. 

/.  H.  Osmer  and  S.  F.  Bowser,  (with  them 
A,  L.  Bowser,  C.  Heydrick  and  Carl  /.  Hey- 
drick),  for  appellees. 
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Property  lawfully  exposed  to  public  sale  must 
take  its  chances. 

Swires  v.  Brotherline,  41  Pa.  135. 
Cooper  V.  Wilson,  96  Id.  409. 

The  bona  fide  purchaser,  at  a  public  sale  of 
land,  the  moment  it  is  knocked  oflf  to  him,  if  he 
complies  in  all  respects  with  the  conditions  of 
sale,  instantly  acquires  a  vested  right  in  the 
property  sold,  and  is  bound  by  his  bargain 
thus  made.  The  vendee  should  certainly  have 
the  advantage  of  a  purchase  below  the  value, 
when  he  is  bound  by  the  purchase  at  a  price 
greatly  exceeding  the  true  value. 

Young's  Appeal,  2  P.  &  W.  380  (382). 

The  Act  of  June  16, 1836,  sec.  63,  P.  L.  772, 
enacts,  then,  under  a  penalty,  that  the  sale 
should  be  advertised  once  a  week,  during  three 
successive  weeks,  previous  to  such  sale.  It  is  not 
pretended  that  this  requires  that  the  successive 
advertisements  should  be  at  the  distance  of  a 
week  from  each  other.  A  week  is  a  definite 
period  of  time  commencing  on  Sunday  and  end- 
ing on  Saturday  (Ronkendorff  v.  Taylor's  lessee, 
4  Peters,  361).  In  the  case  before  us  the  law 
has  been  literally  complied  with.  There  was  an 
advertisement  on  some  day  of  the  three  weeks 
which  preceded  the  sale.  It  is  difficult  to  per- 
ceive any  warrant  in  the  words  or  spirit  of  the 
Act,  for  the  idea  that  the  advertisement,  **once 
a  week,"  has  relation  to  the  full  expiration  of 
the  whole  week,  from  the  date  of  the  first  ad- 
vertisement, and  so  as  to  the  remaining  three 
weeks. 

Troubat  &  Haley,  Vol.  i,  p.  807  (2nd  edition). 

The  order  was  not  for  notice  "during  three 
successive  weeks,"  nor  **by  a  given  number  of 
insertions  in  newspapers  in  successive  weeks,  ^^  but 
It  required  a  certain  duration  of  time  before  the 
time  of  meeting. 

In  re  North  Whitehall  Twp.,  47  Pa.  156  (160). 

Review  of  the  action  of  the  lower  Courts  in 
taking  the  acknowledgment  of  a  sheriff's  deed 
or  setting  aside  a  sheriffs  sale  has  not  heretofore 
been  favored  by  this  Court.  It  has  often  been 
refused — in  some  of  the  earlier  cases  with  ques- 
tion of  the  power  of  review. 

Sloan's  Case,  8  Watts,  194. 
Crawford  v,  Boyer,  14  Pa.  380  (383). 
Hoffa's  Appeal,  82  Id.  297. 
Germer  v.  Ensign,  155  Id.  464. 
Rittpr  V,  GeU,  161  Id.  648. 
Jackson  v,  Morter,  82  Id.  291. 

January  7,  1895.  Mitchell,  J.  The  ob- 
jection to  the  sheriffs  sale  that  it  was  not  of  the 
defendant's  interest,  but  of  the  land,  "subject 
to  two  mineral  mining  estates"  owned  by  the 
use  plaintiffs,  has  been  disposed  of  by  the  de- 
cision in  Porter  v.  Vanderlin,  158  Pa,  146. 


The  further  objection  is  made  to  the  adver- 
tisement of  the  sale  that  it  was  not  made  three 
full  weeks  before  the  day  fixed  for  the  sale.  The 
language  of  the  Act  of  June  16,  1836,  sec.  6^^ 
P.  L.  772,  is  that  the  officer  making  the  sale 
shall  give  notice  by  advertisement  "once  a  week, 
during  three  successive  weeks."  Does  this  re- 
quire that  the  first  notice  shall  be  three  full 
weeks,  or  twenty-one  days,  before  the  day  of 
sale  ?  It  does  not  appear  that  this  point  has- 
ever  been  expressly  decided  by  this  Court,  and 
the  decisions  of  the  Courts  of  Common  Pleas 
are  not  uniform  upon  it.  The  general  practice^ 
however,  has  been  against  such  requirement, 
and  to  regard  the  statute  as  referring  to  calendar 
weeks,  or  specified  periods  of  time,  and  an  ad- 
vertisement in  each  of  three  successive  periods 
of  the  kind,  although  the  advertisements  may 
not  have  been  all  on  the  same  day  of  the  week, 
and  there  may  not  have  been  twenty-one  full 
days  between  the  first  and  the  date  of  the  sale. 
This  is  the  rule  laid  down  in  the  books  of  prac- 
tice, I  Troubat  &  Haly,  sec.  1250,  and  has 
been  recognized  by  this  Court  inferentially  at 
least  In  re  North  Whitehall  Township,  47  Pa. 
156,  where  a  notice  directed  to  be  given  "three 
weeks  before  the  time  of  meeting"  was  held 
to  mean  twenty-one  full  days,  and  was  expressly 
distinguished  by  Strong,  J.,  from  a  notice 
'•during  three  successive  weeks,"  or  one  for  "a 
given  number  of  insertions  in  successive  weeks." 
Many  hundreds  of  titles  have  been  made  under 
this  view  of  the  law,  and  it  would  require  a  very 
clear  case  of  error  to  justify  us  in  throwing  a 
doubt  upon  them  by  a  contrary  construction. 
No  such  showing  has  been  made.  This  objec- 
tion cannot  be  sustained. 

The  remaining  exceptions  by  the  appellant 
are  to  matters  of  discretion  in  the  Court  below. 
The  sale  was  at  first  advertised  for  August  19, 
but  subsequently  for  August  28.  As  the  adver- 
tisements for  the  28th  were  complete  and  regu- 
lar and  the  sale  was  regularly  adjourned  from 
that  date,  there  was  no  legal  right  of  appel- 
lant violated.  If  intending  bidders  were  in  fact 
misled  by  conflict  of  dates,  presumably  it  could 
have  been  shown.  What  the  mistake  was  which 
induced  the  re-advertisement  does  not  appear, 
but  the  whole  matter  was  before  the  Court  below, 
and  there  is  nothing  to  show  that  its  discretion- 
ary power  was  not  rightfully  exercised.  The 
proceedings  being  regular,  appellant's  applica- 
tion to  set  aside  the  sale  was  left  to  depend  on 
inadequacy  of  price,  and  this  has  been  uni- 
formly held  not  to  be  of  itself  sufficient.  The 
application  might  therefore  have  been  dismissed 
without  more,  and  the  sale  confirmed  at  the 
price  bidden  thereat.  Appellant  would  have  had 
no  ground  of  complaint,  and  he  is  certainly  no 
worse  off  because  the  Court  accepted  the  offer 
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of  the  purchasers  to  give  an  additional  credit  on 
their  judgment.  The  circumstances  were  pe- 
cnliar.  The  beneficial  plaintiffs  had  a  judgment 
which  was  the  first  lien,  larger  than  any  bid  made 
at  any  time  for  the  property.  They  purchased 
at  the  sale,  receipting  to  the  sheriff  for  the 
amount  of  their  bid.  There  were  no  proceeds 
of  the  sale  to  go  to  anyone  else.  When,  in  or- 
<ler  to  put  an  end  to  the  contention,  or  possibly 
to  satisfy  any  doubt  in  the  mind  of  the  Judge 
arising  from  the  offer  of  one  thousand  dollars 
advance  by  the  Vanderlins,  the  purchasers  of- 
fered to  give  an  additional  credit  on  their  judg- 
ment,  and  the  Court  accepted  the  offer,  the  ap- 
pellant  was  just  that  much  better  off  by  the  re- 
duction of  his  debt,  and  no  one  else  was  in- 
jured. There  was  no  feature  of  auction  by  the 
Court  about  the  transaction.  Auction,  on  the 
contrary,  would  have  been  started  had  the  Court 
then  entertained  the  new  bid  from  the  Vander- 
lins. This  he  properly  refused  to  do.  All  that 
he  did  was  to  accord  the  appellant  a  benefit  ex 
gratia^  of  which  he  has  no  reason  to  complain. 
Judgment  affirmed. 

w.  D.  N. 


Oct  '94,  244.  October  17,  1894. 

Burford  to  use,  etc.,  v.  Fergus. 
Set-off — Burden  of  proof. 


a  fact  by  proof  rests  upon 


The  bordeo  of  establishing 
the  portj  asserting  it. 

A.  drew  a  note  under  seal  to  order  of  fi.  and  on  the  same 
day  B.  assigned  it  to  C.  who  assigned  it  to  D.  In  an 
action  bf  D.  against  A.,  the  latter  offered  in  eyidence, 
under  plea  of  set-off,  an  oyerdue  note  of  B.  to  order  F, 
and  assigned  to  A. 

Held^  I.  That  by  producing  note,  A.  had  established  a 
Tidid  set-off;  he  was  not  bound  to  establish  that  he  had 
no  notice  of  the  assignments  of  B.'s  original  note  to  plain- 
tiff: 

3.  To  defeat  the  right  of  set-off  thus  established  the 
onos  was  upon  the  plaintiff  to  prove  the  assignment  to 
him  and  that  defendant  had  notice  of  the  set-off. 

Pennell  v.  Grubb,  15  Pa.  551,  distinguished. 

Appeal  of  R.  Burford  for  use  of  J.  M.  Braden 
and  A.  S.  Sprowls,  now  for  use  of  Samuel  Haz- 
Ictt,  from  the  judgment  of  the  Common  Pleas  of 
Washington  County. 

On  the  trial,  before  McIlvaine,  P.  J., 
plaintiff  offered  in  evidence  a  note  under  seal 
of  S.  P.  Fergus,  the  defendant,  to  the  order 
of  R.  Burford  for  #750  and  proved  assignment 
to  Braden  and  Sprowls,  and  from  them  to 
pUintifif.  The  defendant,  under  plea  of  set-off, 
ofiered  in  evidence  an  overdue  note  given  by 
Burford   to   Town  Brothers  and  purchased  by 


defendant  before  action  brought.  The  execu- 
tion of  and  consideration  for  both  notes  were 
admitted. 

The  plaintiff  requested  the  Court  to  charge 
the  jury  as  follows : 

1 .  Before  the  defendant  can  use  the  Town  note 
as  a  set-off  in  this  case,  he  must  satisfy  the  jury 
by  a  preponderance  of  evidence  that  he  was  the 
bona  fide  holder  of  that  note  before  he  or  his 
attorney  had  notice  of  the  assignment  of  the 
Burford  note  to  Braden  and  Sprowls. 

Answer :  This  point,  as  drawn,  is  refused,  as 
an  unqualified  affirmance  might  mislead  the  jury. 
It  is  true  that  the  jury  must  be  satisfied  by  a  pre- 
ponderance of  the  evidence  that  the  defendant 
was  a  bona  fide  holder  of  the  Town  note  before 
he  or  his  attorney  had  notice  of  the  assignment 
of  the  Burford  note  to  Braden  and  Sprowls,  but 
if  the  defendant  has  shown  to  the  satisfaction  of 
the  jury  that  he  was  the  bona  fide  holder  of  the 
Town  note  before  his  note  to  Burford  became 
due,  then  the  plaintiff  must  show  that  the  Bur- 
ford note  was  assigned  to  Braden  and  Sprowls 
(if  the  note  does  not  already  appear  in  the  evi- 
dence) before  the  defendant  became  the  bona 
fide  owner  of  the  Town  note.  (Second  assign- 
ment of  error.) 

2.  The  burden  of  proof  is  on  the  defendant 
to  show  that  he  had  a  right  to  use  the  Town  note 
as  a  set-off  before  he  or  his  attorney  had  know- 
ledge of  the  assignment  of  the  Burford  note  to 
Braden  and  Sprowls. 

Answer :  Refused.  The  burden  of  proof  is 
on  the  defendant  to  show  that  he  became  the 
owner  of  the  Town  note  before  his  note  to  Bur- 
ford became  due,  and  before  suit  was  brought, 
this  will  entitle  him  to  his  set-off  unless  it  appears 
in  the  evidence  that  he  or  his  attorney  had  notice 
of  the  assignment  of  the  Burford  note  to  Braden 
and  Sprowls  before  he  became  the  owner  of  the 
Town  note.     (Third  assignment  of  error.) 

The  Court  charged  the  jury,  inter  a/ia,  as 
follows : 

"But  now  come  the  plaintiffs  and  in  reply  to 
this  claim  of  the  defendant  say,  granting  that  this 
^859  note  was  assignec^on  the  3d  day  of  June, 
1893,  ^^^  ^^^^  ^^^  ^^^^^  actually  did  pass  to  Mr. 
Fergus,  the  ^750  note  of  Burford's  which  S.  P. 
Fergus  signed  and  became  bound  to  pay,  was  not 
the  property  of  R.  Burford  at  the  hour  or  time 
that  this  ^859  note  that  is  offered  as  a  set-off  be- 
came the  property  of  Mr.  Fergus.  They  say  that 
R.  Burford's  J750  note,  which  he  held  against 
S.  P.  Fergus  was  assigned  to  Messrs.  Braden  and 
Sprowls  before  Samuel  Fergus  got  the  title  to  this 
^85 9  note.  Now,  the  law,  as  we  understand  it, 
casts  the  burden  on  the  use  plaintiff,  if  there  is  a 
dispute  as  to  the  hour  of  the  assignments  on  this 
3d  day  of  June,  to  show  that  the  assignment  of 
the  ^750  note  was  before  the  time  the  ^859  note 
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was  assigned  to  Fergus.  We  say  the  burden  of 
proof  is  on  the  use  plaintiff." 

Verdict  for  defendant  and  judgment  thereon. 

Plaintiff  appealed,  assigning  for  error  the 
answers  to  the  above  points  and  the  portion  of 
the  charge  quoted. 

James  E.  Barnett  and  R.  W.  Irwin  (A.  M. 
Linn  with  them),  for  appellant. 

One  who  claims  set-off  must  have  obtained 
possession  of  set-off  before  the  assignment  of 
original  claim  to  dona  fide  holder. 

Northampton  Bank  v.  Balliet,  8  W.  &  S.  318. 
Miller  v,  fiomberger,  76  Pa.  81. 
Kountz  V.  Kirkpatrick,  7a  Id.  385. 

The  burden   is  upon  him  to  prove  that  he 
owned  the  claim  before  he  received  notice. 
Pennell  v.  Grobb,*i3  Pa.  551. 

A,  M,  Todd,  for  appellee. 

The  facts  left  to  the  jury  by  the  Court  were  : 
I.  Was  the  defendant  the  bona  fide  owner  of 
the  Town  note?  2.  Did  he  acquire  said  note 
before  notice  had  been  given  to  him  or  to  his 
attorney  of  any  assignment  either  of  the  note 
given  by  him  to  Burford  or  of  Burford's  claim  ? 
The  jury  were  told  that  they  must  be  satisfied  of 
these  facts  "by  a  preponderance  of  the  evidence." 
They  found  both  in  favor  of  the  defendant  and 
this  should  be  an  end  of  further  controversy. 

January  7,  1895.  Fell,  J.  The  case  pre- 
sents but  one  question,  and  that  relates  to  the 
burden  of  proof.  The  action  was  on  a  note 
under  seal  made  by  the  defendant  to  the  order 
of  R.  Burford,  the  legal  plaintiff,  and  by  him 
assigned  to  the  equitable  plaintiffs.  The  defend- 
ant before  suit  brought  purchased  the  overdue 
note  of  the  legal  plaintiff  to  the  order  of  Town 
Brothers,  and  at  the  trial  offered  it  in  evidence 
under  the  plea  of  set-off.  The  execution  and 
consideration  were  admitted  as  to  both  notes,  but 
it  was  claimed  by  the  equitable  plaintiffs  that  the 
defendant  had  notice  of  the  assignment  to  them 
of  the  note  of  Burford  before  he  purchased  the 
note  of  Burford  to  Town  Brothers  which  he 
sought  to  use  as  a  set-off.' 

In  the  answers  to  the  points,  and  in  the  por- 
tion of  the  charge  excepted  to,  the  jury  was  in- 
structed that  the  burden  of  proof  was  on  the  de- 
fendant to  show  that  he  was  a  bona  fide  holder  of 
the  Town  note  before  suit  was  brought,  but  that 
the  burden  rested  on  the  plaintiffs  to  show  notice 
to  the  defendant  of  the  assignment  of  his  note  to 
them  before  he  acquired  the  set-off.  The  single 
question  related  to  the  burden  of  proof  of  the 
notice  of  assignment. 

This  was  a  theoretical  rather  than  a  practical 
question,  as  the  testimony  was  presented  in  a 
regular  and  orderly  manner  at  the  trial  and  the 
jury  was  instructed  in  a  clear  and  well  consid- 


ered charge  which  covered  the  points  of  the  case 
in  the  order  in  which  they  had  arisen,  and  par- 
ticular directions  were  given  as  to  the  preponder- 
ance of  evidence  which  should  influence  their 
finding.  The  burden  of  establishing  a  fact  by^ 
proof  rests  upon  the  party  asserting  it.  It  maybe 
shifted  by  the  pleadings,  or  changed  in  the  course 
of  the  trial  by  the  order  in  which  the  testimony 
is  presented.  When  the  plaintiffs  put  the  note  in 
evidence,  with  the  assignment  to  them,  they 
established  prima  facie  a  right  of  recovery 
against  the  defendant.  When  the  defendant 
offered  the  Town  note  with  proof  of  his  owner* 
ship  before  suit  brought  he  established  a  valid 
set  off.  He  could  have  rested  there,  as  he  was 
not  bound  to  show  more.  He  had  answered  the 
plaintiffs*  case  fully.  The  fact  of  the  assignment 
to  them  did  not  affect  the  right  of  set-off ;  proof 
of  notice  of  it  to  the  defendant  before  he  ac- 
quired the  claim  used  as  a  set-off  would  have 
done  so.  Proof  of  no  notice  was  not  required  to 
establish  the  right  of  set-off,  but  proof  of  notice 
was  necessary  to  defeat  the  right. 

The  recovery  sought  was  in  the  right  of  the 
legal  plaintiff,  and  it  would  have  been  defeated 
in^the  first  instance  by  any  defence  that  was  good 
as  between  the  original  parties.  If  the  use  plain- 
tiffs had  a  right  superior  to  that  of  the  legal  plain- 
tiff which  prevented  the  use  of  the  note  as  a  set- 
off, it  was  founded  upon  the  fact  of  the  assign- 
ment to  them,  which  they  had  proved,  and  upon 
the  fact  of  notice  to  the  defendant,  which  they 
had  not  proved.  A  superior  equity  in  them 
could  arise  only  upon  proof  of  the  two  facts 
necessary  to  establish  it — the  assignment  and 
notice,  and  the  onus  probandi  as  to  both  rested 
with  them. 

In  the  case  of  Pennell  v.  Grubb,  13  Pa.  551, 
relied  on  by  the  appellant,  the  question  of  the 
burden  of  proof  of  the  time  of  the  acquisition  of 
a  cross  demand  by  the  garnishee  against  the  de- 
fendant arose  between  the  plaintiff  in  the  attach- 
ment execution  and  the  garnishee,  and  was  held 
to  be  with  the  latter.  The  case  is  authority  for 
nothing  else.  The  service  of  the  attachment  was 
notice  to  the  garnishee  of  the  interest  and  equity 
of  the  plaintiff  and  fixed  the  rights  of  the  parties 
as  of  that  date,  as  the  service  of  the  summons  did 
here,  and  the  garnishee  could  defend  on  no 
cause  of  action  at  that  time  incomplete.  The 
burden  of  showing  that  he  had  at  impetration  of 
the  writ,  an  independent  cause  of  action  rested 
upon  the  garnishee  in  that  case  as  it  did  upon 
the  defendant  in  this. 

The  judgment  is  affirmed. 

w.  M.  s.,  jr. 
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Oct  '94,  107.  October  24, 1894. 

Armstrong  v.  Latimer  et  al. 

Contracts — Monthly  settlements — When  credits 
must  be  claimed-— Duress  ^  fraud  or  mistake 
necessary  to  annul. 

Where  a  contract  provides  for  monthly  settlements  at 
Ae  middle  of  the  month  for  all  coal  delivered  before  the 
first  of  the  month,  it  cannot  be  held,  that,  although  these 
monthly  settlements  were  actually  made,  and  the  amounts 
to  be  paid  definitely  ascertained  and  actually  paid,  pre- 
ceding deliveries  remained  open,  subject  to  any  kind  of 
controversy  which  either  paity  might  choose  to  set  up 
sabsequently. 

Duress,  mistake  or  fraud  must  be  shown  to  annul  or 
alter  a  contract 

Appeal  of  Robert  Latimer  and  Albert  Meyers, 
partners,  trading  as  Latimer,  Meyers  &  Co.,  de- 
fendants, from  the  judgment  of  the  Common 
Pleas  No.  i,  of  Allegheny  County,  in  an  action 
of  assumpsit,  wherein  Frank  Armstrong  was 
plaintiff. 

On  the  trial  of  this  cause,  before  Stowe,  P. 
J*,  the  following  facts  appeared : 

The  plaintiff  was  an  owner  and  operator  of 
coal  mines  and  agreed  to  sell  to  defendants,  who 
were  retail  coal  dealers,  all  the  i  J^  inch  coal 
and  all  the  nut  coal  needed  to  run  their  yards 
and  to  furnish  it  unless  there  was  a  strike  at  his 
mines.  Settlements  to  be  made  on  the  15th  day 
of  each  month  for  all  coal  delivered  before  the  first 
day  of  that  month.  This  agreement  was  made 
April  I,  1890,  and  was  to  continue  until  April 
1,  1895.  All  the  coal  delivered  by  Armstrong 
up  to  June,  1892,  had  been  fully  paid  and  settled 
for  when  this  action  was  brought  to  recover  for 
coal  furnished  in  June  and  July,  1892.  For  the 
defence  the  following  offer  was  made : 

"Counsel  for  defendants  propose  to  prove  by 
the  witness  on  the  stand  and  by  other  witnesses, 
that  under  the  contract  offered  in  evidence,  the 
firm  of  Latimer  &  Meyers  received  coal  from 
the  plaintiff  in  large  quantities  from  Sept.  i, 
1890,  to  the  time  of  bringing  the  suit;  that  of 
the  one  and  one-half  inch  coal,  about  937  tons 
consisted  of  binders  and  other  worthless  mater- 
ial. That  during  the  same  period,  a  large  quan- 
tity of  nut  coal  was  not  nut -coal,  but  was  really 
slack,  having  been  run  over  a  covered  screen, 
and  that  complaint  was  made  of  this  frequently 
to  Armstrong.  That  payment  for  the  coal  al- 
ready delivered  having  been  demanded  by  Arm- 
strong, it  was  refused  by  Latimer  &  Meyers. 
That  Armstrong  thereupon  refused,  unless  pay- 
ment was  made  of  the  whole  amount  claimed  by 
him,  to  continue  the  shipment  of  coal  according 
to  the  contract,  in  June,  1892.  That  at  that 
time  it  was  impossible  to  buy  any  coal  in  the 
market  from  other  parties,  and  that  by  reason 


thereof,  Latimer  and  Meyers  paid  to  Armstrong, 
the  plaintiff,  all  money  claimed  by  him  for  coal 
delivered  up  to  that  time,  stating  they  did  so  be- 
cause of  his  refusal  to  furnish  that  coal,  and  that 
they  would  hold  him  responsible  for  the  loss,  and 
would  take  the  same  out  of  the  coal  he  thereafter 
should  deHver  under  tlie  contract.  We  make 
the  offer  only  to  cover  the  deficiencies  in  the 
coal  up  to  June."  Objected  to;  objection  sus- 
tained. The  defendants  also  asked  the  following 
question  :  "From  November  ist,  1890,  to  March 
31st,  1 89 1,  was  there  any  time  that  you  ordered 
nut  C9al  more  than  was  furnished  by  the  plain- 
tiff during  that  time  ?"  Objected  to ;  objection 
sustained. 

Verdict  for  plaintiff  for  $4,480  and  judgment 
thereon. 

The  defendants  appealed,  assigning  for  error 
the  rejection  of  the  offer  of  evidence  above  men- 
tioned and  also  the  rejection  of  the  question 
heretofore  given. 

John  D,  Shafer,  {Alexander  GilfiUan  with 
him),  for  appellants. 

The  rejection  of  the  offer  set  out  in  the  first 
assignment  of  error,  was  based  upon  the  assump- 
tion made  by  the  Court  that  the  statements  con- 
tained in  the  offer  showed  a  setdement  of  ac- 
counts between  the  parties  up  to  that  time.  But 
the  learned  Court  overlooked  the  fact  that  ac- 
cording to  the  terms  of  the  contract  mentioned 
in  the  offer  and  already  in  evidence  the  plaintiff 
was  bound  to  sell  to  defendants  all  the  coal  of 
certain  kinds  needed  to  carry  on  two  coal  yards, 
and  the  defendants  were  bound  to  purchase  all 
this  coal  from  plaintiff  for  a  long  period  of  time, 
which  has  not  yet  elapsed.  There  was  in  the 
very  nature  of  the  contract  to  be  a  continuing 
account  between  them.  They  differed  as  to  the 
state  of  the  account  at  a  particular  period. 

This  is  very  different  from  a  settlement  of  ac- 
counts, and  furnishes  no  reason  why  the  true 
state  of  accounts  between  the  parties  should  not 
now  be  gone  into. 

The  second  assignment  of  error  is  to  the  re- 
jection of  defendant's  offer  to  prove  that  the 
plaintiff  neglected  to  furnish  all  the  coal  ordered 
by  defendants  of  him.  This  was  not  in  any  way 
embraced  in  the  first  offer,  nor  was  there  any- 
thing from  which  it  could  be  inferred  that  any 
settlement  of  such  a  matter  had  ever  been  had 
between  the  parties.  Taking  the  offer  contained 
in  the  first  assignment  in  connection  with  it,  the 
most  that  could  be  claimed  by  the  plaintiff  was 
that  he  had  been  paid  for  the  coal  he  claimed  to 
have  delivered.  How  this  also  paid  the  defend- 
ants for  their  loss  for  coal  he  had  not  delivered 
we  fail  to  see.  The  learned  Judge  must  have 
been  of  opinion  that  the  payment  by  defendants 
of  the  amount  demanded  by  plaintiff  was  a  set- 
tlement of  all  matters  that  might  be  in  contro- 
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▼ersy  between  them  up  to  that  date,  whether 
mentioned  in  the  transaction  or  not.  Even  if 
there  had  been  no  continuing  contract  between 
the  parties,  the  payment  could  not  have  had  any 
such  effect. 

/,  S,  Ferguson^  (E.  G.  Ferguson  with  him), 
for  appellee. 

A  voluntary  payment  of  money  under  a  claim 
of  right  cannot  in  general  be  recovered  back. 
To  warrant  such  a  recovery  there  must  be  com- 
pulsion, actual,  present  and  potential,  and  the 
demand  must  be  illegal.  In  the  absence  of  such 
compulsion  a  mere  protest  is  not  sufficient.  The 
element  of  coercion  is  essential  to  the  right. 
Where  there  is  no  mistake  or  fraud,  a  voluntary 
payment  cannot  be  recovered  back,  on  the  mere 
ground  that  the  one  party  was  under  no  com- 
pulsion to  pay  and  the  other  had  no  right  to  re- 
ceive. 

McCrickart  v.  Pittsburgh,  88  Pa,  133. 

Where  there  is  no  element  of  compulsion, 
actual,  present  or  potential  in  inducing  payment, 
the  protest  of  the  payor  and  his  purpose  to  pre- 
serve his  credit  are  insufl&cient  to  render  a  pay- 
ment involuntary  and  leave  with  the  payor  a 
right  of  recovery. 

Harvey  v,  Girard  National  Bank,  119  Pa.  212. 
Forbes  t;.  Appleton,  59  Mass.  115. 
Radich  v,  Hatchins,  95  U.  S.  210. 

January  7,  1895.  Green,  J.  While  it  is 
true  that  the  contract  between  the  parties  was  a 
continuing  contract  during  a  period  of  five  years, 
it  is  also  true  that  one  of  the  terms  of  the  con- 
tract was  that,  * 'Settlements  from  said  coal  shall 
be  made  upon  the  fifteenth  days  of  each  month 
for  all  coal  delivered  before  the  first  day  of  such 
month."  On  the  trial,  Robert  Latimer,  being 
one  of  the  defendants  and  called  as  a  witness  on 
their  behalf,  was  asked  to  tell  about  the  quality 
of  coal  which  the-  defendants  received  from  the 
plaintiff  from  September  i,  1890  to  1891.  To 
this  offer  plaintiff's  counsel  objected  on  the 
ground  that  none  of  that  coal  was  involved  in 
the  suit,  that  the  action  was  brought  to  recover 
only  for  coal  delivered  in  June  and  July,  1892, 
all  the  coal  previously  delivered  having  been 
paid  for.  Thereupon  the  objection  being  sus- 
tained, counsel  for  defendants  made  an  extended 
offer  of  proof,  not  denying  the  allegation  of  the 
plaintiff's  counsel,  the  sul^nce  of  the  offer  be- 
ing that  large  quantities  of  coal  had  been  re- 
ceived from  the  plaintiff  from  September  i, 
1890,  to  the  time  of  bringing  this  suit,  that  very 
much  of  the  coal  thus  received  was  of  inferior 
and  worthless  quality,  that  payment  having  been 
demanded  by  the  plaintiff  for  the  coal  already 
delivered  the  defendants  refused  to  pay ;  "that 
Armstrong  thereupon  refused,  unless  payment 


was  made  of  the  whole  amount  claimed  by  him, 
to  continue  the  shipment  of  coal  according  to 
the  contract,  in  June,  1892.  That  at  that  time 
it  was  impossible  to  buy  any  coal  in  the  market 
from  other  parties,  and  that  by  reason  thereof 
Latimer  &  Meyers  paid  to  Armstrong  all  the 
money  claimed  by  him  for  the  coal  delivered  up 
to  that  time,  stating  to  Armstrong  at  the  time  of 
making  the  payment  that  they  did  so  because  of 
his  refusal  to  furnish  them  coal,  and  that  they 
would  hold  him  responsible  for  the  loss  and 
would  take  the  same  out  of  the  coal  he  there- 
after should  deliver  under  the  contract.  We 
make  the  offer  only  to  cover  the  deficiencies  in 
the  coal  up  to  June."  To  this  offer  objection 
was  made  that  it  was  incompetent  and  irrelevant 
and  the  objection  was  sustained  and  exception 
noted,  and  the  rejection  of  this  offer  of  proof 
constitutes  the  principal  assignment  of  error. 

It  seems  clear  to  us  that  the  offer  was  properly 
rejected.  Specifically  all  the  coal  previously  de- 
livered up  to  June,  1892,  was  paid  for  in  full  by 
the  plaintiffs.  Beyond  all  question  this  was  a 
voluntary  payment  which  could  not  be  recovered 
back,  under  all  the  authorities,  and  this  proposi- 
tion is  not  controverted  by  the  appellants.  On 
the  contrary,  appellants'  counsel  admit  that  one 
who  pays  a  bill  cannot  recover  back  the  amount 
paid  because  it  was  paid  with  a  protest  that  it 
was  unjust,  or  declared  to  the  creditor  that  he 
would  set  it  off  against  the  next  transaction  he 
had  with  him.  But  appellants  argue  that  this 
is  not  such  a  case  because  the  contract  is  a  con- 
tinuing one  and  the  payment  made  did  not  close 
the  transaction.  We  do  not  perceive  the  force 
of  this  contention.  As  we  said  before,  the  con- 
tract specifically  provided  that  there  should  be 
settlements  on  the  fifteenth  of  every  month  for 
all  coal  delivered  up  to  the  first  of  the  month, 
so  that  it  cannot  be  said  that  the  contract  left 
open,  or  intended  to  leave  open,  all  the  trans- 
actions under  it  until  the  end  of  the  business 
done  under  its  terms.  There  were  to  be  settle- 
ments, and  they  were  to  occur  every  month  and 
they  were  to  include  all  coal  delivered  before  the 
first  of  the  month.  We  can  only  understand 
this  to  mean  that  the  amounts  owing  by  the  de- 
fendants to  the  plaintiff  were  to  be  fixed,  deter- 
mined, adjusted,  setded,  at  the  middle  of  the 
month  for  all  coal  delivered  before  the  first  of 
the  month.  We  cannot  hold  that  these  parties 
having  used  such  language  meant  really  its  oppo- 
site, that  is,  that  although  these  monthly  settle- 
ments were  actually  made,  and  the  amounts  to 
be  paid  definitely  ascertained  and  actually  paid, 
those  preceding  deliveries  still  remained  open, 
subject  to  any  kind  of  controversy  which  either 
party  might  choose  to  set  up  subsequently, 
throwing  open  the  whole  subject  of  the  deliver- 
ies, which  would  necessarily  include  the  amount 
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and  qtiality  of  the  coal  delivered,  the  prices  to  be 
paid  and  all  matters  affecting  diose  questions. 
We  could  not  possibly  so  hold  without  disre- 
garding the  plain  meaning  of  the  words  of  the 
contract  and  also  its  manifest  spirit  and  purpose. 
The  subject  seems  really  too  plain  for  argument. 
There  was  no  element  of  duress  about  such  pay- 
ments, and  there  was  no  pretence  of  any  mis- 
take or  fraud  in  the  settlement.  It  seems  unnec- 
essary to  pursue  the  subject  fiarther^  The  assign- 
ments of  error  are  dismissed. 
Judgment  affirmed. 

w.  c.  s. 


Oct  *94,  152.  October  29, 1894. 

The    Farmers    and    Mechanics   Bank, 
etc.,  V.  The  Third  National  Bank. 

Banks — Agency — Clearing  Bouse — Pleading — 
Joules  of  Court — Practice — Negligence. 

A  bank  acting  as  Clearing  House  agent  for  another  is 
only  bound  to  act  in  the  matter  of  collecting  checks 
throogh  the  Clearing  House,  and  is  not  required  to  pre- 
sent uem  at  the  ba&  on  which  they  are  drawn. 

Where  a  rule  of  Court  provides  that  "such  items  of 
claim  and  material  averments  of  fact  as  are  not  specific- 
ally traversed  and  denied  by  the  answer  shall  be  taken  as 
admitted,"  an  undenied  all^ation  of  negligence  is  not 
to  be  **taken  as  admitted,"  if  the  relations  of  defendant 
to  plaintiff  do  not  legally  support  ^e  duty  alleged  to 
have  been  neglected. 

The  question  of  the  extent  of  the  power  of  a  bank 
cashier  to  bind  the  bank  by  his  action  apparently  within 
the  scope  of  his  duty  is  one  of  fact  for  the  jury. 

Appeal  of  The  Third  National  Bank  of  Pitts- 
borghy  defendant,  from  the  judgment  of  the 
Common  Pleas  No.  i,  of  Allegheny  County  in 
an  action  of  assumpsit,  wherein  The  Farmers 
and  Mechanics  Bank  of  East  Birmingham,  for 
use  of  J.  H.  Sorg,  H.  J.  Berg,  Jr.,  and  L.  S. 
Cmmingham,  assignees  of  said  bank,  was  plain- 
tiflf. 

The  facts  of  the  case  appear  in  the  opinion  of 
the  Court. 

At  the  trial  the  Court  (Stowe,  P.  J.),  charged 
the  jury  as  follows : — 

'^Under  the  law  and  the  facts  in  this  case,  as 
weunderstand  them,  the  plaintiff  is  entitled  to 
your  verdict  for  the  amount  of  this  note  with  the 
proper  interest.  Therefore  under  our  instruc- 
tions it  will  be  your  duty  to  return  a  verdict  for 
that  amount." 

Verdict  for  plaintiff  and  judgment  thereon. 
The  defendant  appealed  and  assigned  as  error 
the  charge  of  the  Court. 

James  CDoty^  {James  P.  Sterrett with  him), 
for  appellant. 

The  cashier  is  the  executive  officer  of  a  bank. 


I  Morse  op  Banks  and  Banking,  sec.  152,  p.  308. 
Bank  v,  Tyler,  3  W.  &  S.  373. 
Bank  v.  Reed,  i  Id.  106. 
lioydz/.  Bank,  15  Pa.  172. 

His  power  may  be  derived  not  only  from  the 
by- laws  of  the  bank,  but  from  usage  and  cus- 
tom. 

I  Morse  on  Banks  and  Banking,  sec.  165,  p.  343. 
Merchants'  Bank  v.  State  Bank,  10  Wall.  604. 

Johns  Mc  Cleave^  (Z>.  T,  Watson  with  him), 
for  appellee. 

January  7,  1895.  Fell,  J.  On  May  23, 
1884,  the  plaintiff  received  from  one  of  its  de- 
positors a  check  on  the  Penn  Bank,  and  on  the 
same  day  delivered  it  to  defendant  for  collection 
through  the  Clearing  House.  The  Penn  Bank 
had  suspended  payment,  and  was  closed  at  the 
time  of  the  receipt  of  the  check  by  the  defend- 
ant, but  was  open  for  an  hour  on  the  afternoon 
of  May  23,  which  was  Friday.  It  was  open  on 
Saturday  the  24th,  and  a  part  of  Monday  the 
26th.  Checks  on  it  were  paid  through  the 
Clearing  House  on  Saturday,  but  not  on  Mon- 
day. The  check  in  question  was  not  sent  to  the 
Clearing  House  on  Saturday,  as  the  Penn  Bank 
had  for  some  days  been  closed,  and  when  it  was 
sent  on  Monday  it  was  returned  dishonored.  On 
the  27th  the  assistant  cashier  of  the  defendant 
returned  the  check  with  others  to  the  assistant 
cashier  of  the  plaintiff  and  explained  to  him  that 
the  officers  of  the  Third  National  Bank  had  no 
knowledge  that  the  Penn  Bank  cleared  on  Satur- 
day, and  that  as  it  was  the  Clearing  House  agent 
only,  the  check  was  not  presented  at  the  bank. 
After  this  explanation  and  a  full  statement  of  all 
that  had  been  done  the  check  was  handed  back, 
and  the  plaintiff's  check  was  received  in  adjust- 
ment of  the  accounts  between  the  parties. 

The  business  between  the  banks  continued  as 
before  from  this  date.  May  27,  1884,  until  Feb- 
ruary 28,  1888.  During  this  time  the  defendant 
continued  to  act  as  the  Clearing  House  agent  of 
the  plaintiff,  and  a  pass-book  was  kept  in  which 
this  and  all  other  transactions  were  entered. 
This  book  was  balanced  monthly  until  it  was 
finally  closed  February  28,  1888,  at  which  time 
a  full  and  final  settlement  was  made  between  the 
banks.  In  1884  suit  was  brought  against  the 
plaintiff  by  the  depositor  of  the  check  for  negli- 
gence in  failing  to  collect  it  of  the  Penn  Bank, 
and  judgment  obtained  against  it  in  1885,  which 
was  paid  October  15,  1888.  The  plaintiff  sus- 
pended payment  and  made  an  assignment  for 
the  benefit  of  creditors.  On  May  20,  1890, 
this  suit  was  brought  by  the  assignees. 

The  rules  of  Court  provide  that  '*  .  .  .  such 
items  of  claim  and  material  averments  of  fact  as 
are  not  directly  and  specifically  traversed  and 
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denied  by  the  answer  shall  be  taken  as  ad- 
mitted." The  statement  and  the  affidavit  of  de- 
fence are  therefore  to  be  taken  in  connection 
with  the  facts  established  by  the  testimony.  The 
affidavit  contains  no  specific  denial  of  the  aver- 
ment that  the  defendant  had  an  opportunity  to 
collect  the  check  on  the  23d,  the  24th  and  the 
26th,  but  did  not  present  it  and  negligently 
failed  to  collect  it.  The  statement  charges  the 
defendant  with  no  duty  but  that  of  a  Clearing 
House  agent,  and  avers  no  breach  of  that  duty, 
but  only  that  the  check  ought  to  have  been  col- 
lected by  presentation  at  the  counter  of  thePenn 
Bank.  Prima  facie  no  such  duty  was  imposed 
by  the  agency,  and  there  is  nothing  in  the  state- 
ment to  show  that  there  was  anything  in  the 
facts  and  circumstances  to  give  rise  to  it.  The 
agency  set  out  was  to  collect  through  the  Clear- 
ing House,  and  no  negligence  in  that  regard  was 
alleged.  The  only  opportunity  to  collect  through 
the  Clearing  House  was  on  Saturday  morning. 
The  Penn  Bank  was  closed  on  Friday,  and  the 
clearings  were  made  on  Saturday  before  it 
opened.  Without  knowledge  or  Uie  means  of 
knowledge  that  the  bank  would  resume  payment 
on  Saturday  there  was  no  duty  on  the  defendant 
to  send  checks  on  it  to  the  Clearing  House.  The 
circumstances  may  have  given  rise  to  such  a 
duty,  and  possibly  to  the  duty  of  presentation  at 
the  bank,  but  they  do  not  appear  in  the  plead- 
ings. The  inquiry  as  to  negligence  was  there- 
fore not  closed  by  admission  for  want  of  denial  in 
the  affidavit,  but  was  open  and  for  the  jury. 

The  settlement  of  accounts,  including  the 
check  in  question,  was  made  by  the  assistant 
cashier  of  the  defendant  in  accordance  with  the 
practice  and  course  of  business  between  the 
banks.  His  authority  to  bind  the  plaintiff,  if  not 
inherent,  might  well  be  presumed  from  his  posi- 
tion and  the  nature  of  the  act,  or  become  de- 
fined as  to  the  defendant  by  its  habitual  exercise 
with  knowledge  and  acquiescence.  This  settle- 
ment was  made  after  a  disclosure  of  all  that  had 
been  done  in  relation  to  the  check.  It  was  en- 
tered on  the  pass-book  of  the  plaintiff,  and  the 
business  relation  continued  as  before  without  in- 
terruption for  nearly  four  years,  when  a  full 
settlement  of  all  their  business  was  had.  No 
objection  was  made  at  any  time,  although  suit 
was  brought  against  the  plaintiff  and  recovery 
had  for  its  neglect  in  relation  to  the  check.  This 
action  was  instituted  by  the  assignee  for  the  bene- 
fit of  creditors  within  seven  days  of  the  period 
of  the  bar  of  the  statute  of  limitations. 

The  defendant  was  entitled  to  go  to  the  jury 
on  the  question  of  the  authority  of  the  assistant 
cashier  and  the  subsequent  ratification  of  his 
acts,  and  of  the  binding  effect  of  a  settlement 
made  and  acquiesced  in  for  such  a  length  of 
time. 


The  assignment  of  error  is  sustained  and  the 
judgment  reversed,  with  a  venire  facias  de  novo. 

'  W.  D.  N. 


Jan. '95, 62. 


January  23,  1895. 


Rhoads  et  al.,  v.  Central  Coal  Dealers' 

Association  et  al. 

Pitzpatrick's  Appeal. 

Affidavit  of  defence — Averment  sufficient  to  re- 
quire proof  of  plaintiffs'  claim. 

In  an  action  to  recover  against  defendants,  who  are 
charged  in  the  statement  as  members  of  an  association, 
for  coal  furnished  to  said  association,  an  affidavit  that  ap- 
pellant is  not  now  and  has  not  been  connected  in  any  waj 
with  the  defendant  association  since  December  13, 1892 ; 
that  he  is  not  indebted  to  plaintifik  in  any  sum  whatever 
for  coal  sold  and  delivered,  or  for  any  other  account 
whatsoever ;  that  plaintiflb  never  dealt  with  said  associa- 
tion while  deponent  was  a  member,  and  one  of  the  plain- 
tiffs knew  that  deponent  was  not  a  member  of  said  asso- 
ciation, is  sufficient 

Appeal  of  Thomas  Fitzpatrick,  one  of  the  de- 
fendants, from  the  judgment  of  the  Common 
Pleas  No.  3,  of  Philadelphia  County,  granted  for 
want  of  a  sufficient  affidavit  of  defence,  in  an 
action  by  Samuel  H.  Rhoads  and  W.  Durell 
Shuster,  trading  as  Rhoads  &  Shuster,  against 
W.  H.  Clowden,  T.  Fitzpatrick  and  others, 
trading  as  the  Central  Coal  Dealers'  Associa- 
tion. 

This  was  an  action  brought  against  a  large 
number  of  defendants,  alleged  to  have  traded  as 
the  Central  Coal  Dealers*  Association,  to  recover 
for  coal  furnished  to  the  said  association. 

*rhe  defendant,  T.  Fitzpatrick,  filed  the  follow- 
ing affidavit  of  defence  : — 

"Thomas  Fitzpatrick  being  duly  sworn  ac- 
cording to  law  deposes  and  says,  that  he  has  a 
full,  just  and  complete  defence  to  the  plaintiffs' 
claim  of  the  following  nature  and  character,  to 
wit :  That  no  coal  was  sold  and  delivered  to 
deponent  as  averred  in  the  statement  of  plaintiff 
filed  in  the  above  case ;  that  he  is  not  now  and 
has  not  been  connected  in  any  way  with  the 
Central  Coal  Dealers*  Association  since  Decem- 
ber 13,  A.  D.  1892 ;  that  he  is  not  indebted  to 
plaintiffs  in  any  sum  whatever  for  coal  sold  and 
delivered,  or  for  any  other  account  whatsoever, 
all  of  which  deponent  believes  to  be  true  and  ex- 
pects to  be  able  to  prove  upon  the  trial  of  the 
above  cause,"  and,  after  a  rule  for  judgment,  a 
supplemental  affidavit  setting  out: — 

**i.  That  there  is  no  averment  in  the  plain- 
tiffs* statement  that  deponent  was  a  member  of 
said  association  at  the  time  the  coal  was  sold  and 
delivered. 
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"2.  Thai  plaintiffs  never  dealt  with  said  as- 
sociation while  deponent  was  a  member,  and  W. 
Durell  Shuster,  one  of  the  above-named  plain- 
tiffs, knew  that  deponent  was  not  a  member  of 
said  association  when  the  coal  was  sold  and  de- 
livered. 

**3.  That  deponent  was  treasurer  of  said  asso- 
ciation, and  withdrew  as  a  member  December 
13,  A.  D.  1892,  and  at  said  date  the  association 
was  not  indebted  to  any  one. 

"4.  That  W.  Durell  Shuster,  plaintiff,  know 
ing  that  deponent  was  not  a  member  of  said  as- 
sociation, has  several  times  ^stopped  him  since 
his  retirement  and  endeavored  to  sell  him  coal. 

"5.  That  deponent  has  not  been  connected 
with  the  association  since  his  retirement  as  afore- 
said and  is  not  indebted  to  the  plaintiff  in  any 
sum  whatever." 

The  Court  after  consideration  of  both  affidavits 
made  the  rule  absolute. 

llie  defendant  took  this  appeal  and  assigned 
as  error  the  entry  of  judgment  for  want  of  suffi- 
cient affidavit. 

Charles  /.  Sharkey,  (John  W.  Martin  with 
htm),  for  appellant. 

Under  the  rules  of  the  Courts  of  Common 
Pleas  of  Philadelphia  County,  Rule  i,  Section  2, 
page  79,  plaintiff  must  prove  a  partnership  where 
defendant  files  an  affidavit  denying  the  existence 
of  a  partnership.  In  this  case  defendant  denies 
the  existence  of  a  partnership  and  avers  that 
plaintiffs  knew  that  he  was  not  a  partner. 

The  dry  allegation  of  a  fact  without  detailing 
the  evidence  of  it  will  suffice ;  the  defendant 
need  not  state  the  evidence  by  which  it  will  be 
established. 

I  Chitty's  Pleadings,  225  (Eighth  Am.  Ed.) 
Kanfioianii  v.  Cooper  Iron  Company,  105  Pa.  542. 

Actual  notice  of  cessation  of  defendant's 
membership  in  the  association  was  not  neces- 
sary, as  the  parties  never  had  any  previous  deal- 


Robinson  V,  Floyd,  et  al.,  159  Pa.  165. 

In  this  case,  however,  there  is  a  distinct,  clear 
and  positive  averment  that  one  of  the  plaintiffs, 
W.  Durell  Shuster,  knew  that  defendant  was  not 
a  member  at  the  time  the  coal  was  sold  and  de- 
livered. This,  if  true,  ends  the  case  so  far  as 
appellant  is  concerned. 

William  H,  Shoemaker ,  for  appellees. 

Rule  I,  Sec.  2,  of  the  Courts  of  Common 
Pleas  of  Philadelphia  County,  referred  to  by  ap- 
pellant, has  no  application ;  nor  has  the  appel- 
lant complied  with  the  rule,  "stating,  to  the  best 
of  his  or  their  knowledge  and  belief,  whether 
there  is  any  such  partnership  and  who  are  par- 
ties to  it."  The  rule  has  reference  to  procedure 
only,  and  the  lower  Courts  are  the  best  judges 
of  tfaie  meaning  of  their  rules  of  practice. 


Rules  of  Court,  Annotated  by  Hayes,  page  IX. 
McLane  v,  Hoffman,  164  Pa.  491. 

When  an  ostensible  or  known  member  of  a 
co-partnership  retires  therefrom,  and  wishes  to 
shield  himself  from  liability  for  future  debts  of 
the  firm,  it  is  necessary  that  personal  notice  of 
his  withdrawal  be  given  to  all  who  have  had 
dealings  with  the  firm,  and  that  notice  be  given, 
by  publication  or  otherwise,  to  all  others. 

Clark  V,  Fletcher,  96  Pa.  418. 

Forepavgh     v.    Baker,     21     Weekly     Notes, 

299. 
Brown  v,  Clark,  14  Pa.  476. 
3  Kent's  Comm.,  66  (nth  Ed.) 
Shamburg  v.  Ruggles,  83  Pa.  148. 
Campbell  v,  Floyd,  153  Id.  93. 
Selden  v,  Neemes,  43  Id.  423. 
Bardiley  v,  Delp,  88  Id.  421. 
Market  Co.  v.  Brooks,  163  Id.  49. 

No  notice  whatever  is  alleged  to  have  been 
brought  home  to  appellees.  Notice  of  with- 
drawal of  appellant,  from  the  association  is  not 
alleged  to  have  been  given  in  any  form. 

The  citation  from  i  Chitty's  Pleadings,  225, 
made  by  appellant,  refers  to  framing  an  issue  in 
common  law  pleading,  and  has  no  bearing  here. 

February  4,  1895.  Sterrett,  C.  J.  This 
suit  against  the  appellant,  Thomas  Fitzpatrick, 
and  twenty-eight  others,  '*now  or  late  doing 
business  as  the  Central  Coal  Dealers'  Associa- 
tion," was  brought  by  Samuel  H.  Rhoads  and 
W.  Durell  Shuster,  trading  as  Rhoads  &  Shuster, 
to  recover  ^1,102.20,  balance  book  account  for 
coal  alleged  to  have  been  sold  and  delivered  by 
plaintiffs  to  the  association  defendant  between 
the  first  of  January  and  the  sixth  of  May,  1894, 
with  interest,  etc. 

Assuming  for  the  present  that  plaintiffs*  state- 
ment is  sufficiently  specific,  the  sole  question  is 
whether  appellant's  affidavits  do  not  present  a 
good  defence.  After  averring  "that  he  has  a 
full,  just  and  complete  defence  to  the  plaintiflfs' 
claim,"  he  further  says,  inter  alia,  that  "he  is 
not  now  and  has  not  been  connected  in  any  way 
with  the  Central  Coal  Dealers'  Association  since 
December  13,  1892;  that  he  is  not  indebted  to 
plaintiffs  in  any  sum  whatever  for  coal  sold  and 
delivered,  or  for  any  other  account  whatsoever, 

..."  that  plaintiffs  never  dealt  with  said  asso- 
ciation while  deponent  was  a  member,  and  W. 
Durell  Shuster,  one  of  the  above-named  plain- 
tiffs, knew  that  deponent  was  not  a  member  of 
said  association  ;  and,  in  substance,  he  further 
says  that  he  withdrew  from  said  association  in 
December,  1892,  and  has  not  since  been  con- 
nected therewith. 

Assuming,  as  we  must,  for  the  purposes  of 
this  appeal,  that  these  and  other  averments,  con- 
tained in  the  affidavits  of  defence,  are  true,  it  is 
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very  evident  that  the  plaintiffs  were  not  entitled 
to  judgment  for  want  of  a  sufficient  defence,  and 
hence  the  Court  erred  in  making  the  rule  for 
judgment  absolute.  Appellant  not  only  denies 
that  he  was  a  member  of  the  defendant  associa- 
tion during  the  period  within  which  the  coal  was 
sold  and  delivered,  but  he  positively  avers  that 
this  fact  was  known  to  one  of  the  plaintiffs.  This 
was  quite  sufficient  to  put  the  plaintiffs  to  proof 
of  the  fact  that  appellant  was  a  meipber  of  the 
defendant  association  to  which  the  coal  was  sold 
an<d  delivered,  or  of  such  other  facts  as  would 
make  him  jointly  liable  with  those  >^ho  then 
composed  said  association. 

Judgment  reversed  and  a  procedendo  award- 
ed. 

w.  c.  s. 


Oct.  '94,  300  November  8,  1894. 

Kennelty  v.  The  Baltimore  &  Ohio  R. 
R.  Co. 

Railroad  companies  —^  Running  of  trains  — 
Schedules  as  to — Co-employes — Negligence  of 
— Evidence. 

Where  it  is  clearly  shown  by  the  testimony,  produced 
by  the  plaintiff,  that  the  accident,  upon  which  action  is 
brought,  was  caused  solely  by  a  reckless  disregard  of 
clearly  defined  and  well  understood  duties  hy  co-employes 
of  the  person  killed,  there  is  no  question  for  the  jury. 

An  express  train  of  a  certain  railroad  came  within  one 
hundred  miles  of  its  terminus.  P.,  two  hours  and  eleven 
minutes  late.  There  the  eneineer  received  a  telegraph 
order  to  run  to  P.  two  hours  late.  By  the  rules  of  the 
road  this  meant  that  a  track  clear  of  all  freight  trains 
would  be  kept  for  it,  but  that  the  engineer  must  run  with 
reference  to  the  schedule  time  of  all  passenger  trains.  At 
the  time  an  accommodation  train  was  running  on  its 
schedule  time  to  P.  and  to  obey  the  telegraphic  order  the 
express  train  would  have  to  pass  it,  or  to  run  behind  it  in 
accordance  with  the  general  rule  to  which  such  orders 
was  subject.  The  express  train  overtook  and  ran  into 
the  accommodation  train,  killing  K.,  the  brakeman  and 
assistant  baggage  master  on  that  tnun: 

Held^  that  the  accident  was  caused  by  the  gross  negli- 
gence of  the  engineer  in  running  his  train  in  violation  of 
the  rules  of  the  road  and  that  there  can  be  no  recovery 
against  the  company  for  K.'s  death. 

In  a  suit  by  K.'s  wife  against  the  railroad  company 
the  plaintiff  asked  a  witness,  the  train  dispatcher  of  the 
defendant  company,  whether  some  other  method  of  run- 
ning the  trains  would  not  have  been  "better  railroading." 
Objected  to,  objection  sustained,  except  on  proof  that  the 
witness  was  qualified  to  speak  as  an  expert : 

Heidi  not  to  be  error. 

Appeal  of  Lida  A.  Kennelty,  plaintifT,  from 
the  judgment  of  the  Common  Pleas  No.  i,  of 
Allegheny  County,  refusing  to  take  oflf  a  non- 
suit entered  in  an  action  of  trespass  brought  by 
her  against  the  Baltimore  and  Ohio  Railroad 


Company.  Daniel  J.  Kennelty  was  an  employd 
of  the  defendant  company  and  was  killed  by  a 
collision  between  an  express  train  and  the  one 
upon  which  he  was  employed;  his  widow  claimed 
to  recover  for  his  death.  The  other  facts  of  the 
case  are  sufficiently  set  forth  in  the  opinion  of 
the  Supreme  Court,  infra.  During  the  trial  the 
plaintiff  asked  the  chief  train  dispatcher 
of  the  defendant  company,  the  following 
question:  **Now,  wouldn't  you  consider  it  bet- 
ter railroading  if  an  order  had  been  sent  out  to 
No.  37  to  look  out  for  No.  5,  and  an  order  sent 
out  to  No.  5  to  look  out  for  No.  37,  and  also  an 
order  sent  to  the  station  agent  at  Glenwood  to 
hold  No.  5?"  Objected  to  as  incompetent  and 
irrelevant.  Objection  sustained,  unless  ground 
was  laid  to  show  that  witness  was  an  expert 
(First  assignment  of  error.) 

At  the  conclusion  of  the  plaintiff's  case  the 
Court,  Stowe,  p.  J.,  entered  a  compulsory  non- 
suit, which  the  Court  in  banc  refused  to  take 
off".  Whereupon  the  plaintiff  took  this  appeal, 
assigning  for  error  the  refusal  to  take  off  the 
non-suit,  and  the  rejection  of  the  evidence  noted 
above. 

James  S,  Youngs  {S.  U,  Trent  with  him),  for 
appellant. 

It  is  the  duty  of  a  railroad  to  frame  and  pro- 
mulgate such  schedules  and  rules  for  the  moving 
of  trains  as  will  afford  reasonable  safety  to  the ' 
operatives  engaged  in  moving  them. 

Lewis  V,  Seifert,  20  Wxbkly  Notes,  145. 

It  was  therefore  right  to  introduce  evidence  to 
show  that  the  proper  means  for  avoiding  an  ac- 
cident were  not  employed. 

Johns  McClave,  (D.  T.  Watson  with  him), 
for  appellees. 

January  7,  1895.  Fell,  J.  The  plaintiff's 
husband  was  employed  by  the  defendant  as  a 
brakeman  and  assistant  baggage  master.  He 
was  killed  by  a  collision  of  the  train  on  which 
he  was  employed  with  another  passenger  train 
which  ran  into  it  from  the  rear.  The  accident 
was  the  result  of  gross  negligence,  and  upon  the 
trial  the  only  question  was  whether  the  negli- 
gence was  that  of  a  co-employ6  in  disregarding 
the  rules  for  the  movement  of  trains  or  of  the 
defendant  in  not  providing  a  safe  schedule. 

Both  trains  were  running  west  on  the  same 
track  towards  Pittsburgh.  Train  No.  37,  on 
which  the  deceased  was  riding,  was  running  on 
its  schedule  time.  Train  No.  5,  which  ran  into 
it,  reached  Rockwood,  one  hundred  miles  east 
of  Pittsburgh,  two  hours  and  eleven  minutes 
late,  and  the  engineer  there  received  a  telegraphed 
order  to  run  to  Pittsburgh  two  hours  late.  The 
schedule  time  of  the  arrival  of  train  No.  37  at 
Pittsburgh  was  10.50  P.  m.,  and  that  of  No.  5 
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was  8.30  p.  M.  Runring  two  hours  late  under 
the  special  order  this  train  would  reach  Pitts- 
burgh at  10.30  p.  M.  A  literal  compliance  with 
the  order  would  have  required  train  No.  5  to 
pass  train  No.  37  and  any  other  local  trains 
which  were  in  its  way  on  the  west  bound  track, 
and  would  have  required  additional  orders  to  all 
such  trains  to  get  out  of  the  way. 

All  the  testimony  shows  that  this  special  order 
was  to  be  read  in  connection  with  the  general 
rules  of  the  company  for  the  running  of  trains, 
and  that  it  was  so  understood  by  everyone  con- 
nected therewith.  It  meant  that  No.  5  should 
run  two  hours  late  and  would  have  a  track  clear 
of  all  freight  trains,  but  that  it  must  run  with 
reference  to  the  schedule  of  all  passenger  trains. 
It  imposed  upon  those  charged  with  the  running 
of  the  train  the  duty  to  observe  the  schedule 
time  of  all  passetiger  trains  and  to  run  ten 
minutes  behind  the  time  of  the  train  which  it 
followed  to  Glen  wood,  and  five  minutes  behind 
it  from  there  to  Pittsburgh.  It  appeared  that 
this  was  distinctly  understood  by  the  trainmen 
who  received  the  order,  and  that  the  collision 
resulted  from  their  neglect.  Within  a  few  miles 
of  the  point  where  the  accident  occurred  the 
conductor  of  train  No.  5  was  aware  that  they 
were  running  too  fast,  and  signalled  the  engi- 
neer to  reduce  the  speed,  and  when  within  a 
few  hundred  feet  of  the  point  he  knew  that  they 
were  close  upon  time  of  train  No.  37.  A  mo 
ment  before  the  collision,  but  when  too  late,  he 
directed  the  baggage  master  to  look  out  the  side 
door  for  the  train. 

It  was  clearly  shown  by  the  testimony  pro- 
duced by  the  plaintiff  that  the  collision  was 
caused,  noi  by  an  unsafe  schedule  or  defective 
rules,  but  that  it  was  due  to  the  reckless  disre* 
gard  of  clearly  defined  and  well  understood  du- 
ties by  those  in  charge  of  the  train.  As  they 
were  co-employ6s  of  the  plaintifPs  husband,  there 
was  nothing  to  leave  to  the  jury,  and  the  non- 
suit was  properly  entered. 

We  find  no  error  in  the  refusal  of  the  offer  of 
testimony  which  is  the  subject  of  the  first  assign- 
ment. It  should  be  observed  that  this  ruling 
was  subsequently  modified  to  admit  the  testi- 
mony on  proof  that  the  witness  was  qualified  to 
speak  as  an  expert.  The  offer  did  not  raise  a 
question  as  to  the  safety  of  the  schedule  and  the 
rules  adopted  by  the  defendant  for  the  operation 
of  its  road  or  of  any  orders  given^at  the  time. 
The  witness  was  asked  for  an  opinion  as  to 
whether  it  would  have  been  ''better  railroading 
if  an  order  had  been  sent  out  to  No.  37  to  look 
out  for  No.  5,  and  an  order  sent  to  No.  5  to 
look  out  for  No.  37,  and  also  an  order  sent  to 
the  agent  at  Glen  wood  to  hold  No.  5."  It  is 
not  apparent  that  the  trainmen  of  No.  37 
could  have  done   more  under  a  special  order 


than  they  did  to  give  notice  to  No.  5,  which 
followed  them.  They  were  in  charge  of  a  regu- 
lar passenger  train  running  on  schedule  time 
and  having  schedule  rights,  and  had  taken  the 
usual  precaution  of  fixing  signal  lights  on  the 
rear  pktform  of  the  last  car.  It  was  a  clearly 
defined  duty  of  the  trainmen  of  No.  5  to  look 
out  for  No.  37,  and  no  special  order  would  have 
made  it  clearer.  They  knew  this,  and  they  knew 
the  time  of  the  train,  and  knew  that  they  were 
encroaching  upon  it.  Train  No.  5  passied  Glen- 
wood  station  as  it  should  have  done,  five 
minutes  after  train  No.  37,  and  even  with  a  spe- 
cial order,  as  each  train  was  in  its  proper  posi- 
tion  on  the  road,  there  would  have  been  rfa 
reason  for  holding  it. 
The  judgment  is  affirmed. 

s.  H.   T. 


Oct  '94,  18;  October  22,  1894. 

Davis  V.  Koenig. 

Acceptance    of  goods  shipped — Right  to  refuse 
merchandise. 

Payment  of  freight  and  receipt  of  goods  are  not  neces- 
sarily an  acceptance  of  the  goods. 

If  goods  are  nnmerchantaUe  at  time  of  shipment,  or 
become  so  before  arrival  in  consequence  of  the  negligent 
manner  of  packing,  it  is  the  right  of  the  vendee  to  re- 
fuse them,  even  after  having  taking  physical  possession  of 
them. 

Appeal  of  H.  C.  Koenig  and  Edward  D. 
Gaertner,  defendants,  from  the  judgment  of  the 
Common  Pleas  No.  2,  of  Allegheny  County,  in 
an  action  of  assumpsit,  in  which  A.  E.  Davis 
was  plaintiff. 

The  statement  of  claim  set  forth,  that  on  June 
30,  1893,  the  defendants  agreed  to  buy  from  the 
plaintiff  one  car  load  of  cabbage,  to  be  deliv- 
ered on  board  car  at  Lynchburg,  Va.,  at  the 
price  of  #1.25  per  barrel ;  that,  on  July  i,  1893, 
the  plaintiff  shipped  the  car  load  consisting  of 
276  barrels  in  good  condition,  according  to 
contract,  which  car  load  was  received  by  the  de- 
fendants at  Pittsburgh  and  had  not  been  paid 
for,  whereby  the  defendants  were  indebted  to 
the  plaintiff  in  the  sum  of  l345' 

The  affidavit  of  defence  set  up  that  about  June 
29,  1893,  the  defendants  were  informed  by 
plaintiff  that  he  would  ship  to  them  one  car  load 
of  cabbage  ;  that  a  few  days  later  they  received 
from  him  a  letter  and  bill  of  lading  of  "the  finest 
all  just  cut  cabbage  ever  shipped ; "  that  on  July 
6,  1393,  they  received  notice  from  the  railroad 
officisds  of  the  arrival  of  the  carload  of  cabbage; 
that  believing  it  to  be  as  described  by  the  plain- 
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tiff  in  his  letter  they  took  the  cabbage  and  paid 
the  freight ;  that  on  examination  they  found  that 
the  cabbage  was  of  an  inferior  character,  that 
much  of  it  had  decayed  and  was  so  negligently 
packed  that  it  was  bound  to  decay ;  that  they 
at  once,  July  6,  1893,  telegraphed  to  plaintiff 
that  the  car  load  was  rotten  in  the  middle,  and 
on  July  7th  that  they  would  sell  the  cabbage  for 
account  of  plaintiff;  that  they  did  so  and  re- 
ceived 1 107.40,  which,  after  deducting  the 
freight  and  commissions  made  the  sum  due  to 
the  plaintiff  J51.90,  for  which  amount  they  ten- 
dered judgment. 

The  plaintiff  took  a  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defence,  which 
the  Court  made  absolute.  The  defendant  took 
&ns  appeal. 

T,  Z.  Ga^imr,  for  appellant. 

If  the  buyer  has  been  imposed  upon  by  the 
fraud  of  the  vendor,  he  has  a  right  to  refuse  to 
accept  the  goods,  even  after  delivery  of  them,  if 
tiie  discovery  is  not  made  until  then. 

1  Benjamin  on  Sales  (4th  Am.  Ed.),  sec.  674. 

If  plaintiff  packed  interior  of  car  full  with 
cabbage  which  was  so  fer  decayed  as  to  destroy 
the  merchantable  character  of  the  goods,  and 
thereby  converted  it  into  an  articlfe  substantially 
different  in  kind,  defendants  were  not  bound  to 
accept  it. 

Fogelv.  Brubaker,  122  Pa.  7, 15. 

Receipt  and  acceptance  under  said  circum- 
stances are  not  identical.  An  acceptance  in- 
cludes the  intention  to  retain.  On  arrival  of 
goods  at  railroad  yards,  vendee  has  a  reasonable 
time  in  which  to  examine  and  accept  or  reject 
them,  and  any  formal  notice  is  sufficient  in  re- 
fusing to  accept  the  goods. 

Tiedeman  on  Sales,  sec.  114,  115. 

2  Benj.  on  Sales  (4th  Am.  Ed.),  1042. 

William  R,  Blair ^  for  appellee. 

Under  the  contract  in  this  case  no  particular 
kind  or  quality  was  ordered  or  contracted  for, 
and  the  plaintiff  fulfilled  his  contract  when  he 
shipped  to  defendants  cabbage  of  merchantable 
quality  and  condition,  as  he  swears  in  his  affi- 
davit of  claim  he  did. 

Wetherill  v,  Neilson,  20  Pa.  448. 

Eagan  v»  Gdl,  34  Id.  236. 

Warren  v.  Phil.  Coal  Co.,  83  Id.  437. 

Ryan  v.  Ulmer,  108  Id.  332. 

Idem,  137  Id.  313. 

Fogel  v.  Brnbaker,  122  Id.  7. 

It  was  not  the  plaintiff's  duty,  as  alleged  in 
said  affidavit  of  defence,  "under  these  circum- 
stances to  put  none  but  the  very  best  quality, 
sound  and  free  from  blemish,  marketable,  salable, 
and  in  every  other  respect  good  cabbage  into  the 
alleged  car,  so  that  on  the  arrival  of  the  car  in 


Pittsburgh  the  cabbage  would  still  be  in  as  good 
condition  as  when  first  placed  in  the  car  by 
plaintiff." 

Ryan  v,  Ulmer,  108  IVi.  332. 
Whanon*s  Law  of  Contract,  sec.  223. 
Fogel  V,  Brubaker,  tH^ra. 
Borrekins  v,  Bevan,  3  Rawle,  23. 
Selser  v,  Roberts,  105  Pa.  242. 

The  Court  was  right  in  entering  judgment  in 
the  plaintiff's  favor,  because  the  affidavits  filed 
were  both  of  them  argumentative,  evasive  and 
equivocal,  and  do  not  set  forth  facts  constituting 
a  defence  to  plaintiff's  claim.  If  the  affidavits 
had  averred  that  plaintiff  shipped  to  defendants 
cabbage  that  was  unmerchantable,  and  known  to 
be  so  by  him  at  the  time  of  shipment,  this  rule 
would  never  have  been  taken  nor  this  judgment 
thereon  entered ;  but  that  averment  is  precisely 
what  the  affidavits  do  not  contain,  though  this 
was  expressly  urged  upon  appellant's  counsel 
when  the  rule  was  first  heard,  and  an  opportunity 
was  given  to  counsel  to  supplement  his  defence. 

January  7,  1895.  Fell,  J.  The  affidavit  in 
this  case  is  lacking  in  the  merit  of  clear  and  con- 
cise statement,  but  it  appears  to  contain  the  ele- 
ments of  a  good  defence. 

The  payment  of  the  freight  and  the  receipt  of 
the  goods  was  not  under  the  circumstances  an 
acceptance  of  them.  Until  there  was  a  delivery 
by  the  railroad  company,  and  the  car  was  being 
unloaded,  there  was  no  opportunity  to  make  such 
an  examination  of  the  goods  as  would  disclose 
the  condition  of  those  in  the  middle  of  the  car. 
The  purchaser  might  rely  upon  the  goods  being 
merchantable  at  the  time  of  shipment,  and  upon 
their  being  packed  in  the  manner  and  with  the 
care  usual  to  prevent  their  deterioration  and  de- 
cay while  in  transit.  If  the  goods  were  unmer- 
chantable at  the  time  of  shipment,  or  if  they 
became  so  before  arrival  because  of  the  unusual 
and  negligent  manner  in  which  they  were  packed 
by  the  vendor,  it  was  the  right  of  the  vendee  to 
refuse  them.  These  points  are  sufficiently  cov- 
ered by  the  affidavit  of  defence,  and  we  are  of 
opinion  that  it  was  sufficient  to  prevent  judg- 
ment and  to  entitle  the  defendant  to  go  to  trial. 

The  judgment  is  reversed  with  a  procedendo. 

w.  c.  s. 


Oct.  '94, 112.  October  24,  1894. 

Vincent  v.  Woodland  Oil  Co. 

Broker —  Commissions —  Contract. 

An  offer  to  sell  land  at  a  certain  price  without  more  is  in 
the  present  only,  and  maybe  withdrawn  at  the  next  ensuing 
moment.  There  is  given  by  the  offer  no  time  for  considera- 
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tioD  which  a  jury  may  find  reasonable  or  otherwise,  un- 
less by  the  agreement  or  concession  of  the  party  making 
the  ofier.  A  broker  cannot  claim  commissions  unless  an 
actual  sale  has  been  made,  i.  e.,  where  the  minds  of  the 
fendor  and  vendee  concur  on  the  subject  of  the  sale  or 
agreement. 

Middleton  v.  Thompson,  163  Pa.  112,  distinguished. 

Appeal  of  the  Woodland  Oil  Company,  de- 
fendant, from  the  judgment  of  the  Common 
Pleas  No.  2,  of  Allegheny  County,  in  action  of 
assumpsit,  wherein  James  W.  Vincent  was  plain- 
tiff. 

On  the  trial  of  this  cause  before  Magee,  J., 
the  facts  appeared  as  follows :  The  defendants 
engaged  the  services  of  plaintiff  to  endeavor  to 
sell  certain  Ail  leases  at  a  price  fixed  at  1150,000. 
The  property  was  offered  to  the  Eastern  Oil  Com- 
pany of  Buffalo,  whose  officers  said  <<they  would 
buy  if  the  property  was  as  represented."  Before 
the  property  was  proven  to  be  as  represented,  a 
well  was  '^struck"  on  a  farm  adjoining  one  of 
those  on  which  defendant's  leases  were  located, 
and,  the  day  before  the  property  was  examined 
by  the  Eastern  Oil  Co.,  the  defendant  informed 
{daintiff  that  the  price  now  was  1175,000.  The 
president  of  the  Eastern  Company  was  informed 
of  the  advance  but  nevertheless  proceeded  to 
examine  the  property  and  offered  the  defendants 
f  150,000  for  the  same.  This  was  declined  and 
the  sale  was  not  consummated. 

The  plaintiff  then  brought  suit  to  recover  the 
commission  of  two  and  one-half  per  cent,  he  al- 
leged defendant  promised  to  pay  him. 

Defendant  denied  the  employment  of  plaintiff, 
and  averred  that  plaintiff  did  not  conclude  a 
bargain  of  sale  for  the  properties,  and  that  he 
knew  of  the  possible  advance  in  the  price. 

The  Court  charged  the  jury,  inter  alia^  that : — 
"It  cannot  be  well  said  that  if  the  sale  had  been 
negotiated  and  agreed  upon,  subject  to  the  ex- 
amination of  the  property  to  be  made  by  the 
purchaser  as  to  the  correctness  of  the  represent- 
ations made,  accomplished  within  three  or  four 
days  or  a  week  under  the  circumstances  of  this 
case,  that  it  would  be  open  to  the  objection,  that 
the  operation  lacked  promptness  in  execution,  or 
that  it  was  not  accomplished  within  a  reasonable 
time  to  be  allowed,  for  the  exercise  of  the  priv- 
ilege conferred  upon  the  plaintiff.  The  authority 
conferred,  however,  was  subject  to  recall  at  any 
time  before  sale  was  made,  but  if  delayed  until 
the  purchaser  had  been  secured,  the  compensa- 
tion for  the  services  would  then  be  earned.*' 
(First  assignment  of  error.)     .... 

•*If  the  authority  to  sell  at  the  sum  of  #150)- 
000  was  withdrawn,  with  notice  thereof  given  to 
the  plaintiff* — because  he  ought  to  have  notice — 
before  a  sale  had  been  made  by  him  on  the  terms 
anthorized,  then  his  compensation  for  service 
based  upon  a  sale  would  not  be  earned,  but 


would  depend  upon  other  considerations  for  its 
ascertainment.  Now  Mr.  Weil  has  stated  in  his 
argument  that  they  do  not  ask  anything  except 
the  whole  amount  claimed,  but  it  is  dependent 
upon  what  the  jury  find  as  to  whether  there  was 
a  commission  o(  2j4  per  cent,  agreed  upon,  or 
no  agreement  as  to  2^  percent.,  or  to  any  com- 
pensation, and  that  it  depends  on  the  circum- 
stances what  in  your  judgment  the  verdict 
should  be ;  if  you  find  evidence  to  warrant  any 
other  consideration  as  a  reasonable  and  proper 
compensation  for  the  services  rendered,  you  dis- 
regard what  the  parties  say  as  to  that."  (Tenth 
assignment  of  error.) 

The  defendant  submitted  the  following 
points : — 

"3.  That  as  between  the  plaintiff  and  defen- 
dant the  plaintiff  had  no  authority  under  the 
evidence  in  the  case  to  hold  the  offer  open 
pending  investigation  of  the  propertyby  O'Neil, 
on  behalf  of  the  Eastern  Oil  Company." 

"4.  That  under  the  plaintiffs  testimony  to  the 
effect  that  the  Eastern  Oil  Company  had  agreed 
to  purchase,  provided  it  became  satisfied  by  the 
investigation  of  O'Neil,  of  the  'truth  of  the 
representations  as  to  the  property,  there  was 
not  such  an  acceptance  of  the  defendant's  offer 
as  would  entitle  the  plaintiff  to  recover." 

<*6.  That  under  the  defendant's  testimony,  to 
the  effect  that  the  Eastern  Oil  Company  had  agreed 
to  purchase,  provided  it  became  satisfied  by  the 
investigation,  of  the  truth  of  the  representations 
as  to  the  property,  and  under  the  undisputed 
evidence  that  the  defendant  telegraphed  oa 
Wednesday,  before  the  time  fixed  for  the  inves- 
tigation, requiring  an  answer  that  night,  the  de- 
fendant was  entitled  in  reply  to  a  definite,  com- 
plete and  final  acceptance  of  their  offer.  That 
the  reply  of  the  plaintiff  was  not  such  an  accept- 
ance, and  that  as  between  the  plaintiff  and 
defendant,  the  defendant  had  the  right  to  de- 
clare the  offer  no  longer  open ;  and  if  the  jury 
believe  that  in  connection  with  the  foregoing 
the  defendant  did  so  declare  to  the  plaintiff  on 
Thursday,  the  plaintiff  is  not  entitled  to  re- 
cover." 

**7.  That  if  O'Neil  had  notice,  prior  to  leav- 
ing Pittsburgh,  after  his  investigation  of  the 
property,  and  before  reporting  the  result  to  the 
Eastern  Oil  Company,  that  the  defendants  were 
no  longer  willing  to  sell  for  1150,000,  the  plain- 
tiff is  not  entitled  to  recover." 

These  points  were  refused.  (Fourth,  fifth, 
seventh  and  eighth  assignments  of  error.) 

The  plaintiffs  presented,  inter  aHa,  the  fol- 
lowing point : — 

"3.  If  the  jury  believe  from  the  evidence 
that  J.  W.  Vincent,  the  plaintiff,  was  authorized 
by  the  Woodland  Oil  Company  to  offer  their 
property  to  the  Eastern  Oil  Company  for  the 
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present  price  of  ^150,000,  said  Eastern  Oil 
Company  were  entitled  to  a  reasonable  time  in 
which  to  accept  or  reject  this  proposition,  and 
what  was  such  reasonable  time  is  a  question  of 
fact  for  the  jury/' 

This  was  affirmed. 

Verdict  for  plaintiff  and  judgment  thereon. 

The  defendant  appealed  and  assigned  error, 
inter  alia^  as  above  indicated. 

John  F,  Sanderson^  (with  him  Walter  Lyon 
and  Charles  H,  McKee'),  for  appellant. 

The  plaintiff  not  having  found  a  purchaser 
ready  and  willing  to  purchase  at  the  defendant's 
price  is  not  entitled  to  a  commission. 

McDonald  v,  Simcox,  98  Pa.  619. 

Railway  G>.  v.  Rolling  Mill  Co.,  119  U.  S.  149. 

McGavock  v,  Woodlief,  20  How.  221. 

1.  The  offer  required  an  immediate  accept- 
ance. 

2.  It  was  not  immediately  accepted. 

3.  It  did  not  authorize  a  delay-  until  Friday 
for  examination. 

4.  The  acceptance  alleged  did  not  bind  the 
Eastern  Oil  Company  to  purchase. 

5.  It  madeO'Neil  the  judge  of  the  truth  of 
the  representations. 

6.  It  fixed  no  time  for  closing  the  transaction 
or  payment  of  the  price. 

7.  It  was  not  understood  by  the  Eastern  Oil 
Company  to  be  a  binding  acceptance  as  shown 
by  the  plaintiffs  testimony,  that  after  O'NeiPs 
examination  the  Eastern  Oil  Company  tele- 
graphed the  plaintiff  that  they  would  take  the 
property. 

The  plaintiff  had  no  power  to  postpone  the 
actual  purchase  until  after  examination,  nor  for 
a  reasonable  time,  nor  for  any  time. 

The  business  of  agents  for  the  purchase  and 
sale  of  real  estate  is  simply  to  bring  the  parties 
together.  They  have  no  implied  authority  from 
the  nature  of  their  business.  They  cannot  bind 
their  principals  as  to  the  terms  of  sale,  or  the 
damages  which  may  arise  from  the  breach  of 
any  contract  for  the  purchase  or  sal«  of  real 
estate. 

In  re  Assignment  of  Fairmount  Cab  Co.,  47  Leg. 
Int.  524. 

Authority  to  sell  at  once  at  a  certain  price  does 
not  imply  power  to  sell  subsequently  at  same 
J       price. 

Matthews  v,  Sowle,  12  Neb.  398. 
Bliss  V,  Dark,  16  Gray,  60. 

Defendant  had  the  right  to  revoke  the  offer  to 
sell  at  ^150,000  at  any  time  before  final  accept- 
ance and  did  so  revoke  it.  This  is  a  defence  to 
the  claim  for  a  commission. 


Childs  V,  Gillespie,  147  Pa.  *173. 
Stilt  V.  Huidekoper,  17  Wall.  384. 


Middleton  v.  Thompson,  35  Weekly  Notes,  i. 
Heffner  z/.  Chambers,  121  Pa.  84. 

A,  Leo.  IVet'lf  for  appellee. 

A  real  estate  broker's  commissions  are  earned 
whenever  he  has  procured  a  buyer  who  will  com- 
ply with  the  conditions  fixed  by  his  principal  for 
the  property  to  be  sold. 

Clendenon  v,  Pancoast,  75  Pa.  213. 
Pratt  V,  Patterson*s  Exrs.,  112  Id.  475. 
Jaekel  v,  Caldwell,  156  Id.  266. 
Hill  V.  Jones,  152  Id.  433. 

A  broker  is  held  to  be  entitled  to  compensa- 
tion in  proportion  to  the  service  performed, 
where  the  order  is  countermanded  by  his  princi- 
pal. 

Durkee  v.  Vt.  Cent.  R.  R.  Co.,  29  Vt.  127. 

January  7,  1895.  Mitchell,  J.  The  learned 
Judge  left  to  the  jury  whether  any  sale  was  made 
by  the  plaintiff  before  notification  of  the  change 
of  price,  and  in  doing  so  he  charged  them  by 
afl&rming  plaintiffs  third  point,  that  the  Eastern 
Oil  Company  as  purchasers  **were  entitled  to  a 
reasonable  time  in  which  to  accept  or  reject  the 
proposition,  and  what  was  such  reasonable  time 
was  a  question  of  fact  for  the  jury."  The  same 
principle  runs  through  the  charge  as  printed  out 
in  the  assignments  of  error,  and  it  is  plain  that 
the  finding  of  the  jury  was  based  upon  that  view 
of  the  case.  But  the  direction  was  erroneous, 
and  the  undisputed  facts  show  that  there  was  no 
such  sale. 

An  offer  without  more  is  an  offer  in  the  pre- 
sent, to  be  accepted  or  refused  when  made. 
There  is  no  time  which  a  jury  may  consider 
reasonable  or  otherwise  for  the  other  party  to 
consider  it,  except  by  the  agreement  or  conces- 
sion of  the  party  making  it.  Until  it  is  accepted 
it  may  be  withdrawn,  though  that  be  at  the  next 
instant  after  it  is  made,  and  a  subsequent  accept- 
ance will  be  of  no  avail.  The  circumstances 
here  show  conclusively  that  the  defendant's  offer 
was  not  an  open  or  continuing  one.  Time  was 
not  only  of  the  essence  of  it,  but  was  intended 
to  be  urgent.  The  nature  of  the  property  as  oil 
producing  made  it  liable  to  fluctuations  in  value 
which  raise  a  presumption  that  time  was  of  the 
essence  of  transactions  concerning  it,  and  the 
facts  in  regard  to  the  wells  in  the  immediate 
vicinity  then  going  down  show  that  a  new  devel- 
opment at  any  hour  might  materially  affect  its 
value,  and  that  this  was  understood  by  the  par- 
ties. The  written  authority  to  the  plaintiff  was 
to-  offer  it  at  a  ''present  price,"  and  this  was 
shown  to  the  intended  purchasers  and  was  notice 
to  them  that  the  price  was  likely  at  any  moment 
to  be  changed.  The  plaintiff  made  the  offer  to 
the  Eastern  Company  on  Monday.  On  Wed- 
nesday plaintiff  telegraphed  defendant  that  the 
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purchaser  would  "go  on  the  property  on  Fri- 
day," and  the  same  day,  Wednesday,  defendant 
telegraphed  back  to  plaintiff,  **Must  have  an 
answer  before  to  night."  On  Thursday  plaintiff 
returned  to  Pittsburgh  and  was  told  by  defend- 
ant that  in  the  meantime  another  well  had  come 
in,  and  the  price  of  the  property  had  been  ad 
vanced.  Was  there  any  evidence  on  which  the 
jury  should  have  been  allowed  to  find  that  there 
had  been  a  sale  made  previous  to  this  notice  to 
pkuntiif  of  the  change  in  price?  We  do  not 
find  any.  There  had  been  no  present  accept- 
ance of  the  offer  by  the  Eastern  Oil  Company. 
Plaintiff  testified,  *'they  said  if  the  property  was 
as  it  was  represented  they  would  purchase,"  and 
Forman,  the  president  of  the  Eastern  Company, 
said,  ''We  sent  our  superintendent  to  investi- 
gate the  property  and  concluded  to  buy  it  at  the 
price  of  1150,000  named."  This  is  substan- 
tially all  there  is  on  the  subject,  and  it  shows 
that  at  no  time  previous  to  the  examination  of 
the  property  had  the  Eastern  Company  accepted 
the  offer,  or  given  anything  but  a  conditional 
promise  to  accept  thereafter,  if  in  their  judg- 
ment the  property  came  up  to  the  description. 
Before  they  had  done  so  the  defendant  withdrew 
the  offer.  There  never  was  the  essential  basis  of 
a  contract  of  sale,  the  concurrence  of  the  two 
minds  at  the  same  time. 

There  is  nothing  in  the  case  of  Middleton  v. 
Thompson,  163  Pa.  112,  which  conflicts  with 
these  views.  It  was  there  held  that  a  broker  has 
certain  implied  authority  in  regard  to  represent- 
ations as  to  the  title  of  his  principal,  and  as  to 
the  examination  of  it  by  the  intending  pur- 
chaser. So  it  may  be  freely  conceded  here  that 
plaintiff  had  authority  to  stipulate  that  the  prop- 
erty should  be  as  it  was  described,  and  if  the 
Eastern  Company  had  accepted  the  offer,  subject 
to  such  condition,  the  contract  would  have  been 
complete,  although  conditional,  and  no  new 
CQnditions  could  have  been  added  except  by 
consent  of  both.  But  as  already  seen,  there 
was  no  acceptance  at  all  prior  to  the  withdrawal 
of  the  offer.  In  Middleton  v.  Thompson  there 
was  no  question  of  revocation  of  the  agent's 
authority.  Here  the  whole  case  turns  on  the 
effect  of  such  revocation  by  the  alteration  of  the 
terms  on  which  he  was  authorized  to  sell. 

There  having  been  no  performance  of  the 
plaintiff's  undertaking  to  sell^  nor  what  would 
for  the  purpose  of  this  case  be  equivalent,  the 
procuring  of  a  purchaser  on  the  stipulated  terms 
while  they  were  in  force,  the  plaintiff  cannot 
recover  commissions  as  such,  but  so  far  as  at 
present  appears  there  was  no  agreement  that  his 
services  were  to  be  rendered  on  a  mere  contin- 
gency, and  his  authority  having  been  revoked 
for  no  fault  of  his,  he  may  be  entitled  to  proper 
compensation  for  his  time,  labor  and  expenses. 


incurred  in  good  faith  in  the  defendant's  interest 
before  notice  of  the  change  in  the  terms  of  his 
agency.  This  matter  was  submitted  by  the 
learned  Court  below  to  the  jury,  but  in  connec- 
tion with  the  question  of  the  sale,  and  we  are 
without  means  to  determine  on  which  basis  the 
jury  made  up  their  verdict. 

Judgment  reversed  and  venire  de  novo 
awarded.  w.  d.  n. 

lExttwiiht  fflcpavtntmt  of 
ilennsglbania. 

In  re  South  Side  Water  Company. 

Charter — Water    companies — Exclusive  privi- 
lege— Purchase  affranchise. 

The  Monongahela  Water  CompaDy  having  purchased 
the  fraDchise  of  the  Manufacturers*  Water  Ccmpany,  the 
latter  company  having  been  incorporated  under  the  Act 
of  1874,  with  the  exclusive  privilege  of  supplying  water 
in  a  certain  district,  may  rightfully  object  to  the  incorpora- 
tion of  the  South  Side  Water  Co.,  for  the  purpose  of  sup- 
plying water  in  the  same  district. 

The  executive  department  will  not  decide  disputed 
questions  of  fact,  neither  can  questions  of  fraud  be 
looked  into,  but  only  such  matters  as  show  whether  an 
application  ii  in  due  form,  and  whether  or  not  on  the 
face  of  the  records  and  the  law  in  the  case,  a  charter 
should  issue. 

In  re  application  for  a  charter  of  the  South 
Side  Water  Company. 

The  facts  sufficiently  appear  in  the  opinion, 
iftfra, 

Lyon,  McKee  and  Sanderson,  for  the  appli- 
cant. 

Watson,  McCleave  and  Thomas  D,  Cama- 
han,  for  the  protestant. 

January  15,  1895.  The  Secretary  of  the 
Commonwealth  (Hon.  William  F.  Harrity). 

The  ''South  Side  Water  Company"  has  made 
application  for  letters  patent  under  the  Act  of 
April  29,  1874,  and  its  supplements,  for  the 
purpose  of  the  supply  of  water  to  the  public  in 
that  portion  of  the  City  of  Pittsburgh  lying 
southwest  of  the  Ohio  and  Monongahela  rivers, 
aiid  to  such  persons,  partnerships  and  corpora- 
tions residing  therein  or  adjacent  thereto,  as 
may  desire  the  same. 

The '  'Monongahela  Water  Company'  *  has  filed 
a  protest  against  this  application,  and  the  fol- 
lowing facts  relative  thereto  have  been  fotmd : 

The  Monongahela  Water  Company  was  in- 
corporated by  Act  of  2ist  of  April,  1855,  (P. 
^-  S77)>  ^ith  power  to  supply  water  to  the 
boroughs  of  Birmingham,  East  Birmingham  and 
South  Pittsburgh.  By  Act  of  March  i,  1871, 
(P.  L.  135),  it  was  authorized  to  extend  its 
water  supply  to  the  Boroughs  of  Ormsby,  St. 
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Clair,  Allentown,  Mt.  Washington,  West  Pitts- 
burgh, and  Temperanceville,  and  the  townships 
of  Lower  St.  Clair,  Union  and  Chartiers.  This 
territory,  with  the  exception  of  a  portion  of  the 
townships,  is  now  all  embraced  within  the  lim- 
its of  the  City  of  Pittsburgh,  is  on  the  south 
side  of  the  Monongahela  river  and  is  known  as 
the  South  Side  of  the  City  of  Pittsburgh. 

The  "Manufacturers'  Water  Company  of 
Pittsburgh*'  was  chartered  by  the  Governor  on 
July  9,  1886,  for  the  purpose  *'of  supplying 
water  to  the  public  in  that  portion  of  the  City 
of  Pittsburgh  lying  south  of  the  Monongahela 
river." 

Under  the  Act  of  1874  and  its  supplements, 
the  "right  to  have  and  enjoy  the  franchises  and 
privileges  of  such  incorporation  within  the  dis- 
trict or  locality  covered  by  its  charter  shall  be 
an  exclusive  one,  and  no  other  company  shall 
be  incorporated  for  that  purpose  until  the  said 
corporation  shall  have  from  its  earnings  real- 
ized and  divided  among  its  stockholders,  dur- 
ing five  years,  a  dividend  equal  to  eight  per 
centum  per  annum  upon  its  capital  stock." 

The  Monongahela  Water  Company  formally 
accepted  the  provisions  of  the  Constitution  and 
Act  of  1874  and  was  granted  letters  patent 
bearing  date  August  18,  1888.  It  thereupon 
purchased  from  the  Manufacturers'  Water  Com- 
pany, all  its  rights  and  privileges. , 

It  will  be  noted,  that  while  the  charter  of  the 
Manufacturers'  Water  Company  and  of  the 
Monongahela  Water  Com|>any  cover  territory 
south  of  the  Monongahela  river,  the  present  ap- 
pUcation  asks  for  the  territory  lying  southwest 
of  the  Ohio  and  Monongahela  rivers,  but  this 
variance  was  not  made  a  point  in  this  case,  it 
being  conceded,  as  we  understand  it,  that  it  is 
to  be  decided  on  other  grounds,  and  it  being, 
we  believe,  admitted  that  the  South  Side  Water 
Company  now  seeks  to  be  chartered  for  the 
same  territory.  It  is  claimed  that  the  Manu- 
facturers' Water  Company  had  under  its  charter 
the  right  to  acquire  or  perfect  its  exclusive 
franchise  in  the  district  covered  by  its  charter, 
but  that  it  never  did  actually  so  acquire  it,  or 
has  lost  it  by  reason  of  the  said  sale  of  its  fran- 
chises to  the  Monongahela  Water  Company. 

We  have  very  carefully  examined  the  briefs 
which  were  prepared  by  counsel,  and  which  ex- 
haustively state  the  whole  case,  and  while  many 
of  the  facts  which  are  alleged  on  the  one  side 
and  denied  on  the  other  would  probably  be 
material  in  a  suit  of  law,  they  are  not  to  be  de- 
ciiled  here ;  neither  can  questions  of  fraud  be 
here  looked  into ;  but  such  matters  as  would 
show  whether  the  application  was  in  form,  and 
whether  or  not  on  the  face  of  the  records  and 
tiie  law  in  the  case,  that  a  charter  should  issue. 
We  find  that  the  application  is  in  form ;  but 


thcf  more  vital  point  seems  to  be,  a  satisfactory 
answer  to  the  question,  whether  or  not  an  ex- 
clusive right  was  originally  acquired  by  the 
Manufacturers'  Water  Company,  so  far  as  the 
requirements  of  this  case  are  concerned,  and  did 
it  pass  by  this  sale  to  the  Monongahela  Water 
Company.  It  is  contended  that  the  exclusive 
privileges  of  the  Manufacturers'  Water  Com- 
pany never  actually  vested,  and  that  conse- 
quently its  successor,  the  Monongahela  Water 
Company,  could  not  acquire  them.  So  far, 
however,  as  the  records  in  this  oflSce  show,  the 
Manufacturers'  Water  Company  was  duly  char- 
tered, and  acquired  the  exclusive  right  to  have 
and  enjoy  the  franchises  and  privileges  of  such 
incorporation,  within  the  district  or  locality 
covered  by  its  charter.  We  cannot  decide 
whether  it  did  or  did  not  perfect  its  franchises, 
but  there  is  no  record  here,  which  shows,  nor 
has  it  been  established,  that  its  franchises  ever 
lapsed  or  were  forfeited ;  jand  hence  we  think 
that  the  making  of  this  application  would  not 
be  the  way  to  determine  that  the  Monongahela 
Water  Company,  had  or  had  not  purchased  a 
valuable  franchise.  All  that  we  can  say  as  to 
this  application,  is,  that  on  it  being  made,  said 
corporation  was  duly  chartered  with  certain  ex- 
clusive privileges,  and  that  they  have  not  been 
shown  to  have  been  forfeited  or  destroyed. 

These  franchises  were  subsequently  purchased 
under  section  23  of  the  Act  of  April  17,  1876, 
which  provides  that  "it  shall  be  lawful  for  any 
corporation  in  the  same  manner  to  sell,  assign, 
dispose  of  and  convey  to  any  corporation  'cre- 
ated under  or  accepting  the  provisions  of  this 
Act,'  its  franchises  and  all  its  property,  real^ 
personal  and  mixed,  and  thereafter  such  cor- 
poration shall  cease  to  exist,  and  the  said  prop- 
erty and  franchises,  not  inconsistent  with  this 
Act,  shall  thereafter  be  vested  in  the  corpora- 
tion so  purchasing  as  aforesaid." 

This  section  is  plainly  worded  and  certainly- 
gave  to  the  Monongahela  Water  Company  the 
right  to  purchase  the  franchises  of  this  com- 
pany, and  this  was  done,  and  they  being  of  an 
exclusive  charter,  this  sale  did  not  extinguish 
them,  and  another  company  cannot  be  char- 
tered for  th6  same  district,  until  it  is  affirma- 
tively shown  that  this  exclusive  privilege  no 
longer  exists. 

It  was  not  contended  that  the  Manufacturers' 
Water  Company  or  the  Monongahela  Water 
Company  had  from  their  earnings  realized  and 
divided  among  their  stockholders,  during  five 
years,  a  dividend  equal  to  eight  per  centum  per 
annum,  upon  their  capital  stock ;  and  we  have 
for  these  reasons  and  a  careful  consideration  of 
the  whole  case,  decided  that  the  application  for 
charter  of  the  South  Side  Water  Company 
should  not  be  granted. 
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Vol.  XXX  VI.]   FRIDAY,  MARCH  i,  i8gs.  [No.  3. 


giupretne  (B^ourt. 


Oct.  *94,  272. 


November  8,  1894. 

Bayer  v.  Walsh. 


Will — Privilege  of  purchasing  under —  Option — 
Statute  of  frauds — Lien  of  fudgment. 

Where  a  testator  bequeaths  land  to  several  in  shares, 
with  the  proviso  that  within  a  given  time  one  of  them 
may  "purchase  the  shares  of  the  others*'  at  a  price  fixed 
in  the  will,  and  the  devisee  to  whom  the  privilege  is  given 
dects  to  take,  he  takes  not  by  purchase  from  or  through 
the  other  devisees  but  under  the  provisions  of  the  will. 

P.  left  a  piece  of  land  to  his  daughter  A.  and  his  sons 
E.  and  J.,  **to  be  divided  into  shares,  thus,  A.,  I1200, 
E.,  ^800,  and  J.,  1 1,000,  to  hold  to  themselves,  their 
heirs  and  assigns  forever,  provided  that  my  daughter 
A.  may,  at  her  option,  within  five  years  of  my  death,  pur 
chase  Oie  shares  of  £.  and  J.,  named  in  this  item,  price 
not  exceeding  tbe  amount  bequeathed  to  each."  At  the 
time  of  her  Other's  death,  Oaober  19,  1892,  there  was  a 
judgment  against  £.  On  November  I,  1892,  execution 
was  issued,  and  levied  on  E.'s  share  in  the  devised  lot. 
On  October  31  A.  had  elected  to  take  E.'s  share  and  had 
paid  him  ^800,  but  did  not  then  receive  a  deed.  The 
purchaser  at  sheriff's  sale  of  E.*s  interest  brought  eject- 
ment against  A.  and  J.: 

BM^  (i)  that  A.  on  the  exercise  of  her  election  took 
title  directly  under  the  will  and  not  through  or  by  a  pur 
diase  from  E.;  (2)  that  even  if  the  transaction  were 
considered  a  punmase  from  E.,  his  title  was  on  October 
31, 1892,  divested  by  the  completion  of  the  sale  before 
die  acquirement  of  any  lien  upon  the  land  by  the  judg- 
ment creditor,  whose  execution  did  not  issue  until  No- 
vember I,  1892. 

Appeal  of  Charles  F.  Bayer,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  No.  2,  of 
Allegheny  County,  in  an  action  of  ejectment 
brought  by  him  against  Patrick  Walsh  and  Alice 
Walsh,  his  wife,  and  Joseph  McMullen.  This 
was  an  action  of  ejectment  to  recover  an  undi- 
vided four-lifteenths  part  of  a  lot  of  ground 
fronting  on  Brownsville  avenue,  in  the  City  of 
Ettsburgh. 

On  the  trial,  before  Magee,  J.,  the  following 
&ct5  appeared  : — 

Patrick  Mullen  died  October  19,  1892,  seized 
of  the  land  described  in  the  writ ;  by  his  will  he 
provided  as  follows : — 

"Item I  give  and  bequeath  my  residence 

on  Brownsville  avenue,  with  lot  37  feet  front  by 
ISO  feet  deep,  with  privil^e  of  the  alley  at  the 


side,  and  valued  at  13,000,  to  my  daughter 
Alice  Walsh,  and  my  sons  Edward  McMullen 
and  Joseph  McMullen,  to  be  divided  in  shares 
thus:  Alice,  $1,200,  Edward  $800,  and  Joseph 
$1,000 — to  hold  to  themselves,  their  heirs  and 
assigns  forever;  provided,  that  my  daughter, 
Alice  Walsh,  may,  at  her  option,  within  five 
years  of  my  death,  purchase  the  shares  of  Ed- 
ward and  Joseph,  named  in  this  item  ;  price  not 
exceeding  the  amount  bequeathed  to  each.** 

On  October  31,  1892,  Alice,  who  was  living 
on  the  premises,  having  elected  to  take  Edward's 
share  of  the  lot,  paid  him  the  sum  of  $800,  and 
some  time  afterwards  received  a  deed  for  the 
said  share. 

As  evidence  of  payment,  inter  alia,  the  follow- 
ing receipts  were  given  in  evidence. 

** Pittsburgh,  Pa.,  Oct.  31,  1892. 

''Received  of  Alice  Walsh,  eight  hundred  dol- 
lars, in  payment  of  share  of  Edward  McMullen, 
as  specified  in  will  of  Patrick  McMullen,  de- 
ceased.      Anthony  McMullen,  Executor." 
''Exhibit  C." 

"Received  of  Anthony  McMtiUen,  executor 
of  the  estate  of  Patrick  McMullen,  eight  hun- 
dred dollars,  in  payment  of  sum  specified  in 
will.  Edward  McMullen." 

At  the  time  of  the  testator's  death  the  plaintiff 
had  a  judgment  against  Edward  McMullen  in 
the  Court  of  Common  Pleas  No.  i,  of  Alle- 
gheny County,  at  No.  216  September  term, 
1888,  D.  S.  B.,  filed  July  23, 1888,  for  I731.91, 
and  on  which  a  fi.  fa.  to  No.  115,  September 
term,  1888,  had  issued  and  been  returned  **nulla 
bona,^^ 

On  November  i,  1892,  an  alias  fi.  fa.  was  is- 
sued, and  on  the  same  day  a  levy  was  made  by 
the  sheriff  on  all  the  interest  of  Edward  McMul- 
len in  the  premises  described  in  the  writ,  and 
on  the  same  day  the  levy  was  entered  on  the 
judgment  docket  for  the  purpose  of  acquiring  a 
lien  under  this  fi.  fa. 

On  March  10,  1893,  all  the  interest  of  Ed- 
ward McMullen  in  the  lands  devised  him  by  his 
father,  being  the  premises  described  in  the  writ 
of  this  ejectment,  was  sold  by  the  sheriff,  by  vir- 
tue of  the  lien  secured  by  levy  made  on  Novem- 
ber I,  1892,  and  purchased  by  the  plaintiff  for 
I500,  and  for  which  he  subsequently  received  a 
deed  from  the  sheriff. 

The  defendant  submitted,  inter  alia,  the  point : 
"That  under  the  law  and  the  evidence  their  [the 
jury's]  verdict  must  be  for  the  defendant.'*  ITiis 
point  the  Court  affirmed  and  directed  a  verdict 
accordingly.  (First,  second  and  third  assign- 
ments of  error.)  Verdict  and  judgment  for  de- 
fendant. 

The  plaintiff  took  this  appeal,  and  filed  assign- 
ments of  error  as  above  indicated. 
S,  A.  Will,  for  appellant. 
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Under  the  will  of  Patrick  McMullen  his  chil- 
dren took  title  in  fee.  It  is  sought  to  divert 
Edward's  title  by  proof  of  a  parol  sale.  The 
burden  is  upon  the  alleged  purchaser  to  make 
out  the  sale  by  full  and  complete  proof  in  order 
to  take  the  same  out  of  the  statute  of  frauds. 
The  receipts,  the  only  matter  of  evidence  of  the 
alleged  sale,  are  too  indefinite  and  incomplete  to 
be  written  evidence  of  the  sale  of  land,  neither 
of  them  specifies  that  it  was  given  for  purchase 
money  of  land ;  they  might  have  reference  to 
anything  else  coming  from  Patrick  Walsh's  estate 
and  coming  to  Edward. 

Mellon  V  Davison,  123  Pa.  298. 
Reno  V,  Moss,  120  Id.  49. 
Hammer  v.  McEldowney,  46  Id  334. 
Ferguson  v.  Staver,  33  Id.  413 
Ballou  et  al.  v,  March.  133  Id.  64. 

A  defendant  setting  up  a  parol  contract  to  de- 
feat an  ejectment  on  the  legal  title  comes  under 
the  same  rule  as  if  he  were  plaintiff  seeking  to 
enforce  specific  performance. 

Moore  v.  Swall,  19  Pa.  461. 
Rankin  v.  Simpson,  Id.  471. 

Specific  performance  of  a  contract  will  not  be 
decreed  unless  the  terms  of  the  contract  are  clear 
and  certain,  and  capable  of  ascertainment  from 
the  instrument  itself. 

Bailout/ a/,  v  March,  133  Pa. 64. 

A  contract  for  the  sale  of  land  is  within  the 
statute  of  fraods,  **and  therefore  void  and  un- 
enforceable, if  parol  testimony  be  required  to 
establish  any  essential  part  of  it.'* 

Mellon  V.  Davison,  123  Pa.  298. 
Hammer  v.  McEldowney,  46  Id.  334 
Ferguson  v.  Staver,  33  Id.  413. 

A  written  contract  that  requires  verbal  testi- 
mony to  sustain  it,  by  proving  any  essential  part 
of  it,  is  a  verbal  contract.  This  has  been  the 
uniform  course  of  decisions. 

Soles  V.  Hickman,  20  Pa.  180. 
Smith  &  Fleek's  Appeal,  69  Id.  474. 
Troup  V.  Troup,  87  Id.  149. 

To  take  a  parol  contract  for  sale  of  lands  out 
of  the  operation  of  the  statute  of  frauds  the 
evidence  must  define  the  boundaries,  indicate 
the  quantity  of  the  land,  fix  the  amount  of  con- 
sideration, establish  the  facts  that  possession  was 
taken  in  pursuance  of  the  contract  and  immedi- 
ately after  time  it  was  made,  that  the  possession 
was  notorious,  and  that  it  had  been  exclusive, 
continuous  and  maintained. 

Hart  V.  CarroU,  85  Pa.  508. 
Moyer  s  Appeal,  105  Id.  432. 
Milliken  v.  Dravo,  67  Id.  230. 
Woods  I/.  Farmere,  10  Watts,  195. 
Moore  v  Small,  19  Pa.  461. 
Haslet  V,  Haslet,  6  Watts,  464. 
Aitkens?/.  Young,  12  Pa.  15. 


Frye  v,  Shepler,  7  Id.  91. 
Miller  v.  Zufall,  113  Id.  317. 
Anderson  v.  Brinser,  129  Id.  376. 

A  continuance  of  a  prior  possession  is  not 
enough. 

Greenlee  v.  Greenlee,  22  Pa.  225. 
Myers  z^.  Byerly,  45  Id.  368. 

The  statute  embraces  a  transfer  by  one  tenant 
in  common  to  another  of  his  interest  in  land. 

Galbreath  v,  Galbreath,  5  Watts,  146. 

There  cannot  be  a  distinct  transfer  of  posses- 
sion as  a  tenant  in  common. 

Hill  V.  Meyers,  43  Pa.  170. 
Spencer*s  Appeal,  80  Id.  317. 
Chadwick  v.  Felt,  35  Id.  305. 

The  parol  contract  of  sale  was  not  executed 
until  the  delivery  of  the  deed,  and  the  posses- 
sion and  other  acts  of  ownership,  after  that  time, 
are  to  be  accounted  for  by  the  deed  and  cannot 
be  called  in  aid  of  the  parol  contract. 

WiWty  el  ai,  v.  Day,  51  Pa.  51. 

The  case  was  in  any  event  for  the  jury. 

Whether  the  evidence  is  sufficient  to  take  the 
case  out  of  the  statute  of  frauds  is  for  the  Court. 
And  then  for  the  jury  to  say  whether  the  testi- 
mony is  true  or  not. 

Troop  V,  Troup,  87  Pa.  149. 
Bowers  v.  Bowers,  95  Id.  477. 
Sidwell  V.  Erans,  i  P.  &  W.  383. 

There  was  no  conversion.  The  land  itself  was 
devised,  and  to  work  a  conversion  there  must  be 
either,  ist,  a  positive  direction  to  sell;  or  2d, 
an  absolute  necessity  to  sell  in  order  to  execute 
the  will ;  or  3d,  such  a  blending  of  real  and 
personal  estate  so  as  to  clearly  show  an  intention 
to  create  a  fund  out  of  both,  and  bequeath  the 
same  as  money. 

Hunt&  Lehman's  Appeals,  105  Pa.  141. 

And  the  directions  to  sell  must  be  positive, 

rrespective  of  contingencies,  and  independent 

of  discretion. 


Peterson's  Appeal,  88  Pa.  397. 
Anewali's  Appeal,  42  Id.  416. 


Conversion  must  come  through  the  will,  not 
through  the  act  of  the  beneficiary. 

Roland  v.  Miller,  100  Pa.  47. 

John  R.  Harbison,  (^Clarence  Burleigh  with 
him),  for  appellee. 

Under  the  will  Alice  had  a  right  to  take  the 
land  upon  making  a  certain  pa)rment.  When 
she  exercised  this  right  she  derived  title  directly 
from  the  will  and  not  through  Edward. 

As  between  Alice  and  Edward,  Edward's  title 
had  passed  before  the  lien  of  the  appellant's  exe- 
cution had  attached. 

Under  the  will  and  the  evidence,  Edward 
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parted  with  personal  property ;  and  no  deed  of 
conveyance  was  necessary,  however  desirable  it 
might  be. 

Mellon  etal  v.  Reed  et  al.^  123  Pk.  I. 

Johnson  eiaL  v,  Johnson  et  a/.,  32  P.  F.  Sm.  257. 

If  the  interest  of  Edward  was  real  estate,  and 
therefore  within  the  statute  of  frauds  as  to  the 
mode  of  transfer,  how  could  the  appellant,  a 
mere  creditor,  compel  Edward  to  disavow  a  sale 
with  which  he  is  entirely  satisfied  ?  Before  the 
statute  of  frauds  re^l  estate  might  be  sold  by 
parol ;  that  statute  introduced  a  benefit,  of 
which  a  party  defendant  might  avail  himself  and 
refuse  conveyance  because  the  sale  was  not 
manifested  by  writing.  But  it  is  equally  true 
that  he  need  not  avail  himself  of  it.  Indeed,  if 
he  would  have  its  benefits  he  must  plead  the 
statute. 

But,  conceding  that  his  interest  was  real  estate, 
the  case  at  bar  was  not  within  the  statute  of 
frauds.  The  option  from  the  father  to  the 
daughter  being  in  writing,  her  acceptatice  by 
parol  and  payments  were  all  sufficient,  for  where 
an  option  is  given  in  writing  for  the  purchase  of 
land,  and  accepted  by  parol  within  the  time 
stipulated,  it  is  not  within  the  statute  of  frauds. 

Smith  &  Flcek's  Appeal,  69  Pa.  480. 

There  was  no  dispute  as  to  the  facts  that  Alice 
Walsh,  the  defendant,  purchased  whatever  in- 
terest Edward  McMullen  acquired  under  the  will 
of  his  father  in  the  real  estate  in  dispute  prior  to 
the  lien  of  the  judgment  of  the  plaintiff. 

That  the  purchase  by  Alice  Walsh  was  dona 
fide  was  not  denied.  No  fraud  in  the  purchase 
was  alleged  or  claimed.  Nor  do  we  see  how  it 
well  could  be,  as  Alice  in  doing  what  she  did 
simply  accepted  the  privilege  bequeathed  her  by 
her  father's  will. 

January  7,  1895.  Sterrett,  C.  J.  It 
is  admitted  that  Patrick  McMullen,  whom 
both  parties  recognize  as  the  common  source 
of  title,  died  seized  of  the  lot  in  contro- 
versy October  19,  1892 ;  and  that,  by  his 
last  will,  dated  October  i,  1890,  and  pro- 
bated October  29,  1892,  he  devised  said  lot  as 
follows:  **I  give  and  devise  my  residence  on 
Brownsville  avenue,  with  lot  37  feet  front  by  120 
feet  deep,  ....  valued  at  13,000,  to  my 
daughter,  Alice  Walsh,  and  my  sons,  Edward 
McMullen  and  Joseph  McMullen,  to  be  divided 
in  shares,  thus:  Alice,  Si, 200,  Edward,  ;f8oo, 
and  Joseph,  1 1,000,  to  hold  to  themselves,  their 
heirs  and  assigns  forever;  provided,  that  my 
daughter,  Alice  Walsh,  may,  at  her  option,  with- 
in five  years  of  my  death,  purchase  the  shares 
of  Edward  and  Joseph  named  in  this  item,  price 
not  exceeding  the  amount  bequeathed  to  each." 

This  action  was  brought  to  recover  possession 


of  the  alleged  four-fifteenths  interest  of  Edward 
McMullen  in  the  lot  devised  as  aforesaid,  which 
plaintiff  claimed  to  have  acquired  by  purchase  at 
sheriff's  sale  on  an  execution  issued  November  i , 
1892,  on  a  judgment  entered  against  Edward 
McMullen,  in  his  father's  lifetime,  and  levied 
same  day  on  his  interest  in  said  lot.  It  is  con- 
ceded that  plaintiff  had  no  lien  on  said  interest 
prior  to  November  i,  1892,  when  he  caused  the 
execution  to  be  issued  and  levy  made.  It  there- 
fore follows  that  if  the  interest  of  Edward 
McMullen  under  his  father's  will  was  legally  di- 
vested before  the  date  of  said  levy,  the  plaintiff 
acquired  nothing  by  virtue  of  the  said  sale  and 
sheriff's  deed.  In  substance,  that  was  the  de- 
fence relied  on  by  the 'defendants.  Their  con- 
tention was  that,  after  her  father's  death,  Mrs. 
Wakh  determined  to  exercise  the  option,  given 
to  her  by  the  will,  to  take  her  brother  Edward's 
interest  in  the  lot  on  the  terms  and  conditions 
therein  expressed ;  that  her  election  to  do  so 
was  fully  consummated  on  October  31, 1892,  by 
payment  of  the  $800,  acceptance  of  the  same 
by  Edward  and  giving  the  receipts  put  in  evi- 
dence. There  was  no  room  for  any  doubt  as  to 
the  facts  of  which  this  defence  is  predicated. 
They  were  clearly  and  conclusively  proved  by 
witnesses  whose  credibility  was  unquestioned, 
and  whose  testimony  was  not  controverted  or  in 
any  degree  affected  by  any  evidence  in  the 
cause.  The  controlling  facts  having  been  thus 
established,  the  learned  trial  Judge  affirmed  de- 
fendants' first  point  and  directed  a  verdict  in 
their  favor.  In  this  we  are  not  prepared  to  say 
there  was  any  error.  Mrs.  Walsh  had  an  un- 
doubted right  to  exercise  the  option  given  her  by 
the  will.  That  she  did  exercise  it  and  fully 
comply  with  the  terms  thereof  before  the  levy 
was  made  cannot  be  seriously  doubted.  Having 
done  so,  she  was  as  completely  invested  with  title 
to  the  four-fifteenths  in  question  as  she  was  with 
the  six-fifteenths  interest  directly  devised  to  her. 
As  to  both,  she  took  under  the  provisions  of  her 
father's  will ;  the  one  directly  and  the  other  by 
electing  to  take  and  paying  the  sum  named  in 
the  will.  The  transaction  was  in  no  sense  a  pur- 
chase from  Edward.  That  would  imply  consent 
on  his  part,  which  under  the  terms  of  the  will 
was  wholly  unnecessary.  It  was  for  Mrs.  Walsh, 
and  for  her  alone,  to  determine  whether  she 
would  exercise  the  option  or  not.  But  assuming 
for  the  sake  of  argument  that  the  transaction  was 
a  purchase  of  Edward's  interest  in  the  lot,  the 
plaintiff  could  not  be  permitted  to  recover  as 
against  a  complete  equitable  title  in  Mrs.  Walsh 
acquired  by  the  purchase  and  payment  of  the 
consideration  money  before  any  lien  attached  by 
virtue  of  the  levy  or  otherwise.  Under  our  sys- 
tem of  administering  equity  in  common  law 
actions,  the  defendants  might  well  rely  on  an 
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outstanding  equitable  title  in  Mrs.  Walsh  to  the 
four-fifteenths  interest  in  controversy.  No  trial 
Judge  should  sustain  a  verdict  in  favor  of  the 
plaintiff  in  the  face  of  such  conclusive  proof  in 
support  of  the  defence  as  was  given  in  this  case. 

We  find  no  error  in  the  record  that  requires  a 
reversal  of  the  judgment. 

Judgment  affirmed.  h.  b. 


July,  *94,  203.  January  30,  1895. 

Ashhurst  et  al.  trustees,  v.  The  Eastern 
Pennsylvania  Phonograph  Company. 

Landlord  and  tenant — Lease — Notice    holding 
over. 

Where  a  lease  for  a  term  certain,  contains  a  clause  to 
the  foUowing  effeict : 

"It  is  hereby  further  agreed  that  if  the  lessee  shall  hold 
over  after  the  expiration  of  the  term  hereby  created,  with 
the  consent  of  the  lessors,  it  shall  be  deemed  and  taken  to 
be  a  renewal  of  this  lease  and  all  terms,  conditions,  cov. 
enants,  and  provisos  herein  contained,  for  the  term  of 
another  year,  and  so  on  if  the  possession  is  still  continued 
with  like  consent,  after  the  expiration  of  this  additional 
year,  from  year  to  year,  unless  either  party  shall  give  three 
months'  previous  notice  to  the  other  of  an  intention  to 
deteimine  the  tenancy  at  the  end  of  any  year,"  the  obliga 
tion  to  give  notice  before  leaving  does  not  arise  until  after 
the  expiration  of  the  additional  year. 

Appeal  of  Richard  Ashhurst  and  others,  trus- 
tees, plaintiffs,  from  the  refusal  of  the  Common 
Pleas  No.  2,  of  Philadelphia  County,  to  give 
judgment  for  want  of  sufficient  affidavit  of  de- 
fence in  an  action  of  assumpsit  upon  a  lease, 
brought  against  the  Eastern  Pennsylvania  Phono- 
graph Company.  The  plaintiffs  filed  a  statement 
claiming  to  recover  rent  amounting  to  ^637. 47, 
alleged  to  have  accrued  from  June  15,  1893, 
to  February  15,  1894,  upon  a  lease  by  plain- 
tiffs to  defendant  dated  May  12,  1 891,  for  the 
term  of  one  year  from  May  15,  1891,  the  said 
lease  containing  the  following  clause:  ''It  is 
hereby  further  agreed,  that  if  the  lessee  shall  hold 
over  after  the  expiration  of  the  term  hereby 
created,  with  the  consent  of  the  lessors,  it  shall 
be  deemed  and  taken  to  be  a  renewal  of  this  lease 
and  of  all  terms,  conditions,  covenants  and  pro- 
visos herein  contained,  for  the  term  of  another 
year  and  so  on  if  the  possession  is  still  continued, 
with  like  consent,  after  the  expiration  of  this  ad- 
ditional year  from  year  to  year  unless  either  party 
shall  give  three  months  previous  notice  to  the 
other  of  an  intention  to  determine  the  tenancy 
at  the  end  of  any  year." 

The  defendant  filed  an  affidavit  of  defence 
setting  up  that  pursuant  to  the  clause  above  quoted 
"the  defendant  elected,  to  and  with  the  consent 
of  the  plaintiffs,  to  hold  over  for  the  term  of 


another  additional  year,  but  that  before  the  ex- 
piration of  said  additional  year,  to  wit,  on  the 
fourteenth  day  of  May,  1893,  the  defendant 
company,  having  paid  the  rent  in  full  for  said 
additional  year,  surrendered  possession  and  de- 
livered the  keys  of  the  premises  occupied  by  it 
to  the  plaintiffs,  and  the  said  defendant  company 
has  not  since  that  day  used,  occupied,  or  en- 
joyed any  part  of  the  demised  premises,  and  there 
is  not,  nor  ever  has  been  owing  to  the  plaintiffs 
any  sum  or  sums  of  money  for  rent  of  said  prem- 
ises, or  upon  any  account  whatsoever." 

The  plaintiffs  took  a  rule  for  judgment  which 
was  discharged  by  the  Court,  whereupon  this  ap- 
peal was  taken  and  the  refusal  of  judgment  as- 
signed for  error. 

R,  H.  Bayard  Bowie  and  Rowland  Evans ^ 
for  appellants. 

The  lease  was  a  continuing  contract  from  year 
to  year.  Either  party  had  the  option  of  bringing 
it  to  an  end  by  giving  to  the  other  three  months' 
notice  of  such  desire  previous  to  the  end  of  any 
year. 

The  clause  providing  for  three  months*  notice 
clearly  applies  to  every  year  after  the  first.  'The 
operation  of  this  clause  is  not  limited  by  the 
words  '*after  the  expiration  of  this  additional 
year"  in  the  preceding  clause,  for  that  preceding 
clause  is  connected  with  the  clause  as  to  the  three 
months*  notice  by  the  word  ''unless,"  not  by  the 
word  "until."  The  contract  is  not  to  continue 
after  the  expiration  of  the  additional  year  from 
year  to  year  "until"  notice  be  given,  etc?,  but 
the  entire  holding-over  contract  is  qualified  by 
the  clause  introduced  by  the  word  "unless."  The 
contract  is  to  continue  after  the  additional  year 
unless  notice  be  given.  Such  notice  not  having 
been  given,  the  case  comes  exactly  within  the 
express  terms  of  the  last  clause,  that  the  failure 
of  the  lessee  to  give  said  notice  of  its  desire  to 
determine  the  tenancy  shall  "be  deemed  and 
taken  to  be  such  renewal."  And  defendant, 
therefore,  became  liable  for  the  i\ext  year's 
rent. 

The  allegation  of  a  surrender  does  not  show  a 
defence,  it  is  not  alleged  that  the  surrender  was 
accepted,  and  a  lessee  cannot  rid  himself  of"  lia- 
bility on  his  contract  to  pay  rent  by  a  surrender 
of  the  premises  which  is  not  accepted  by  the 
lessor. 

Auer  V.  Penn,  99  Pa.  370. 
Teller  v,  Boyle,  132  Id.  56. 
DeMorat  v.  Falkenhagen,  148  Id.  393'. 

Henry  C,  Terry,  for  appellee. 

Notice  is  required  from  a  tenant  of  his  inten- 
tion to  leave  demised  premises  at  the  end  of  his 
term. 

McCanna  v.  Johnston,  19  Pft.  434  (1852). 
McGregors.  Rawle,  57  Id.  184  (1868). 
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The  additional  "year"  was  part  of  the  original 
term  at  the  option  of  the  lessee,  therefore,  no 
notice  was  required. 

Harding  v.  Seeley,  148  Pa.  20. 

If  by  the  terms  of  a  lease  its  duration  is  left 
optional,  without  saying  at  whose  option,  the  law 
favors  the  tenant  and  gives  him  the  option  of 
terminating  it.  ' 

Dann  v.  Spurrier,  3  B.  &  P.  399. 
Hersej  v.  Giblett,  ^8  Beav.    174;  23   L.J.Chan. 
818. 

Febniary  18,  1895.  McCollum,  J.  Does  the 
affidavit  contain  a  good  defence  to  the  action  ? 
The  answer  to  this  question  depends  entirely 
upon  the  construction  of  the  lease,  because  the 
portion  of  the  affidavit  which  relates  to  the  sur- 
render of  the  demised  premises  is  clearly  insuffi- 
cient to  prevent  judgment.  An  averment  of  the 
surrender  is  unavailing  without  the  further  aver- 
ment of  an  acceptance  of  it  by  the  lessor :  Tel- 
ler V.  Boyle,  132  Pa.  56.  The  real  question, 
therefore,  is  whether  the  provision  in  the  lease  in 
regard  to  notice  of  an  intention  to  determine  the 
tenancy  applies  to  each  year  of  the  lessee's  occu- 
pancy of  the  demised  premises,  or  is  limited  to 
his  possession  of  them  after  the  expiration  of  the 
additional  year  mentioned  therein.  This  pro- 
vision is  somewhat  obscure  and  confusing,  but 
there  is  no  room  in  it  for  a  construction  which 
dispenses  with  notice  the  first  year  and  requires 
it  to  be  given  in  order  to  terminate  the  tenancy 
at  the  end  of  the  second  or  * 'additional  year." 
If  the  lessors  could  have  dispossessed  the  lessee 
at  the  end  of  the  first  year  without  having  given 
three  months  previous  notice  of  their  intention 
to  determine  the  tenancy  at  that  time  we  see  no 
good  reason  why  they  could  not  have  done  so  at 
the  end  of  the  second  year,  and  if  the  rights  and 
obligations  of  the  parties  were  mutual  in  this  re- 
spect it  follows  that  the  lessor  was  at  liberty  to 
surrender  the  premises  at  the  expiration  of  either 
year  without  having  given  such  notice,  or  incur- 
ring further  liability  under  the  lease.  It  appears 
to  be  conceded  by  the  appellants  that  notice  was 
not  necessary  to  determine  the  tenancy  at  the 
end  of  the  first  year,  and  so  far  we  agree  with 
them.  The  second  term  of  one  year  was  not 
founded  upon  a  failure  to  give  the  three  months' 
notice  before  the  expiration  of  the  preceding 
term,  but  upon  a  holding  over  by  the  lessee  with 
the  consent  of  the  lessors.  It  seems  to  us  that 
the  rights  and  obligations  of  the  parties  were  the 
same  the  second  year  as  the  first,  and  that  the 
provision  in  respect  to  notice  is  applicable  only 
to  tenancies  arising  from  a  holding  over  after  the 
expiration  of  the  "additional  year."  It  being 
conceded  that  the  notice  clause  was  not  opera- 
tive the  first  year  the  contention  based  on  its 


concluding  words  "any  year"  loses  its  signific- 
ance and  becomes  unimportant.  This  construc- 
tion gives  effect  to  the  words  "after  the  expira- 
tion of  this  additional  year,"  while  the  construc- 
tion which  makes  the  notice  clause  applicable  to 
that  year  ignores  them. 
Judgment  affirmed. 

H.   B. 


Jan.  '94, 425. 


January  8,  1895. 


Lang  V.  Finch. 


Ejectment— Judgment-^  Capias  ad  Satisfaciendum 
—  Costs, 

Thejndgment  obtained  against  a  lessee  by  confession 
in  an  amicable  action  of  ejectment  for  a  breach  of  a  cov- 
enant in  a  lease  contains  no  element  of  damages  in  the 
nature  of  mesne  profits ;  and  so  far  as  the  costs  of  action 
may  be  regarded  as  a  species  of  damages,  they  are  mtrely 
a  debt  arising  from  a  breach  of  contract.  A  capiat  ad 
satisfaeiendum  for  costs  will  therefore  not  lie. 

Appeal  of  Amelia  C.  Lang,  from  the  judg- 
ment of  the  Common  Pleas  No.  3,  of  Philadel- 
phia County,  in  discharging  a  rule  for  leave  to 
issue  an  alias  ca,  sa,,  for  costs  in  an  amicable 
action  of  ejectment,  wherein  judgment  was  con- 
fessed to  appellant  by  George  W.  Finch,  lessee 
of  Jacob  Lang,  husband  of  appellant,  and  who 
was  his  devisee. 

Amelia  C.  Lang,  devisee  and  widow  of  Jacob 
Lang,  lessor,  in  a  lease  of  premises  1942  Colum- 
bia avenue,  in  the  City  of  Philadelphia,  entered 
judgment  by  virtue  of  a  warrant  of  attorney  in 
the  lease  against  George  W.  Finch,  the  lessee, 
for  a  breach  of  covenant  in  sub-letting  the  prem- 
ises to  another  without  her  consent  obtained 
first  thereto.  The  writ  habere  facias  was  exe- 
cuted so  far  as  delivery  of  possession  was  con- 
cerned, but  the  fieri  facias  for  costs  was  returned 
nu//a  dona, 

A  capias  ad  satisfaciendum  was  issued  and  the 
defendant  was  discharged  by  order  of  Court.  A 
rule  was  then  issued  for  an  atias  which  was  dis- 
charged by  the  Court.  The  plaintiff  thereupon 
appealed. 

James  W,  Laws^  (A.  F,  Daix^Jr,  with  him), 
for  appellant. 

Although  no  damages  be  recovered  in  an  action 
of  ejectment,  the  judgment  carries  costs. 
Bradley  v  O'Donnell,  40  Pa.  482. 

The  verdict  will  carry  costs  although  they  are 
not  specified. 

Harvey  v.  Snow,  I  Yeates,  1 56. 
Ewing  V.  Alcorn,  40  Pa.  501. 

But  he  can  receive  no  more  costs  than  dam- 
ages. 


Digitized  by 


Google 


62 


WEEKLY  NOTES  OF  CASES. 


Knappenberger  v.  Roth,  153  Pa.  615. 
Joseph  S,  Goodbready  for  appellee. 
A  judgment  for  costs  is  a  debt,  although  it 
arose  out  of  tort. 

Meace  v.  Crump,  12  Weekly  Notes,  534. 
Lane  v.  Baker,  2  Gr.  424. 

The  issuing  of  a  ca,  sa.  for  costs  is  not  sanc- 
tioned by  any  authority  in  this  State,  or  by  the 
practice  of  the  profession. 

Wadlinger  on  Costs,  p.  117  and  119. 
Zcller's  Petition,  51  Leg.  Int.  265, 

A  judgment  for  costs  is  to  be  considered  in  the 
same  light  as  a  judgment  for  debt  on  contract,  so 
far  as  the  exemption  law  affects  the  rights  of  the 
parties.  The  fact  that  the  costs  accrued  in  action 
for  a  tort  makes  no  difference. 

Wadlinger  on  Costs,  p.  117  and  119. 

January  28,  1895.  Sterrett,  C.  J.  In  this 
amicable  action  of  ejectment,  entered  in  pursu- 
ance of  a  clause  in  the  lease  between  plaintiffs 
devisor  and  the  defendant,  judgment  against  the 
latter  was  confessed,  and  possession  of  the  de- 
mised premises  was  delivered  to  plaintiff,  but  as 
to  costs  the  return  was  ^^ nulla  bona,**  A  capias 
ad  satisfaciendum  for  the  costs  was  then  issued 
and  executed,  and  thereupon  the  Court  quashed 
the  writ  and  discharged  defendant  from  custody. 
Plaintiff  then  entered  a  rule  for  leave  to  issue  an 
alias  ca,  sa,  for  costs,  and  the  same  was  promptly 
discharged  by  the  Court;  hence  this  appeal. 
The  sole  question  is  whether  the  defendant  was 
liable  to  arrest  and  imprisonment  for  the  costs  in 
question.  If  he  was  not,  the  alias  ca.  sa,  was 
rightly  refused. 

It  clearly  appears  from  the  record  that  the 
amicable  action  is  grounded  solely  upon  an  al- 
leged breach  of  the  lease,  above  referred  to,  in 
this,  that  the  defendant  as  lessee,  without  the 
consent  of  his  lessor,  sublet  the  demised  premises 
to  a  certain  firm,  and  then  removed  therefrom, 
taking  his  goods  with  him.  It  is  not  even  alleged 
that  he  committed  any  act  of  a  tortious  nature, 
either  in  obtaining  or  holding  possession  of  the 

E remises,  or  in  surrendering  the  same  to  his  sub- 
issee,  or  otherwise.  All  that  is  charged  against 
him  is,  in  substance,  that  as  lessee  he  failed  to 
keep  and  perform  all  his  covenants  with  his  land- 
lord ;  and  that,  by  reason  thereof,  the  latter, 
under  the  terms  of  the  lease,  had  a  right  to  ter- 
minate the  same  and  repossess  himself  of  the  de- 
mised premises  in  the  manner  specified  in  the 
lease.  In  other  words  the  plaintiffs  right  of  ac- 
tion, as  well  as  the  speedy  remedy  of  which  he 
availed  himself,  sprang  not  from  a  tort  but  solely 
from  a  breach  of  contract,  and  hence  the  defend 
ant  is  within  the  protection  of  the  Act  of  July 
12,  1842.  The  judgment  contains  no  element 
of  damages  in  the  nature  of  mesne  profits ;  and 


so  far  as  the  costs  of  suit  may  be  regarded  as  a 
species  of  damages,  they  are  in  this  case  merely 
a  debt  arising  not  from  tort,  but  from  a  breach 
of  contract. 

We  are,  therefore,  of  opinion  that  the  Court 
was  right  in  discharging  plaintiffs  rule. 

Judgment  affirmed.  w.  d.  n. 


Oct.  '94,  116.  November  6,  1894. 

Higgins  Carpet  Co.  v.  Latimer. 

Joules  of  Court — Rule  8,  section  j  of  Court  of 
Common  Pleas ^  of  Allegheny  County — Practice 
^-^t'off— Affidavit  of  defence. 

Where  a  rule  of  Court  provides  that  where  defendant 
has  a  "set-off"  to  plaintiffs  claim  defendant  shall  file 
a  specification  and  statement  of  the  same,  verified  by 
affidavit  and  within  fifteen  days  after  filing  the  same  noti- 
fy the  plaintiff  thereof,  and  the  plaintiff  fifteen  days  after 
notice  thereof  shall  file  his  reply  thereto;  it  is  not  suffi- 
cient to  set  forth  the  matter  of  *<set  off^'  in  an  affidavit  of 
defence  to  plaintifiPs  claim,  but  the  rule  of  Court  should 
be  strictly  complied  with. 

Set-off  in  rule  8,  section  3  of  the  rules  of  the  Court  of 
Common  Pleas  of  Alle>.heny  County  embraces  every 
species  of  counter-claim  which  may  legally  or  equitably 
be  interposed  as  a  defence. 

The  Supreme  Court  will  not  reverse  a  lower  Court  for 
any  con.struction  of  its  own  rules  unless  such  construction 
is  manifestly  erroneous  and  injurious. 

Appeal  of  Thomas  M.  Latimer,  defendant, 
from  the  judgment  of  Common  Pleas  No.  i,  of 
Allegheny  County,  in  an  action  of  assumpsit 
wherein  the  E.  S.  Higgins  Company  was  plain- 
tiff. The  plaintiff  claimed  in  his  statement  a 
balance  of  I137.65  due  for  goods  sold  and  de- 
livered to  defendant. 

The  defendant  in  his  affidavit  of  defence  de- 
nied any  indebtedness  to  plaintiff  and  continued 
as  follows : 

'*The  defendant  says  that  instead  of  being  in- 
debted to  the  plaintiff  that  the  plaintiff  is  in- 
debted to  him  in  the  sum  of  1 168.62,  for  which 
amount  he  asks  a  certificate  in  his  favor,  upon 
the  trial  of  this  case. 

**The  defendant  says  that  he  purchased  100 
pieces  of  carpet  from  the  plaintiff  at  a  price 
agreed  upon,  but  there  being  a  rise  in  the  market 
after  the  defendant  purchased  said  100  pieces  of 
carpet,  the  plaintiff  herein  refused  and  neglected 
to  ship  more  \han  5  7  pieces,  and  the  rise  being 
more  than  five  cents  per  yard,  the  defendant 
herein  claims  credit  for  five  cents  per  yard  loss 
on  43  pieces  not  shipped,  which  would  amount 
to  $129.00. 

**The  defendant  claims  credit  on  sprouted' 
carpets  in  accordance  with  his  contract  made 
with  the  plaintiffs,  which  would  amount  to  $61 .36. 

'^Defendant  also  claims  credit  for  the  trade 
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discount  of  5  per  cent.,  which  was  specially 
agreed  to  be  given  him  in  the  foregoing  pur- 
chases, which  would  amount  to  $94.37. 

"Defendant  hereto  attaches  and  refers  to  an 
itemized  statement  of  the  account  between  the 
plaintiff  and  defendant,  showing  that  the  plain- 
tiff has  been  paid  in  full,  and  that  there  is  a  bal- 
ance of  J168.62  due  to  the  defendant,  for  which 
amount  he  will  ask  for  a  certificate  in  his  favor 
at  the  trial  of  the  case." 

On  the  trial  before  Slagle,  J.,  defendant  of- 
fered to  prove  his  ** set-off*'  as  claimed  in  his 
affidavit  of  defence. 

Objected  to,  as  the  claim  should  have  been 
made  in  conformity  to  rule  8,  section  3,  of  the 
Courts  of  Common  Pleas  of  Allegheny  County. 
The  rule  is  as  follows  : 

Sec.  I.  In  all  actions  on  recognizances,  judgment* 
and  other  records,  mortgages,  mechanics'  liens,  policie* 
of  insurance,  book  accounts,  bills,  note:;  or  other  instru' 
ments  of  writing  for  the  payment  of  money,  and  on  all 
contracts  for  the  payment  of  money,  whether  the  same 
be  in  writing  or  not,  and  in  all  actions  founded  on  con- 
tract, express  or  implied  (whether  in  form  ex  ^ontrartu  or 
€x  detuto),  the  plaintiff  shall  file  with  or  before  his  decla- 
ration a  s|>eciBcation  of  the  items  of  his  claim,  together 
with  a  statement  of  the  facts  necessary  to  support  it,  ven- 
ded by  affidavit,  to  which  defendant  shall,  within  the 
time  hereinafter  specified,  file  an  answer  verified  by  affi- 
•davit,  and  such  items  of  the  claim  and  material  averments 
of  fiEict  as  are  not  directly  and  specifically  traversed  and 
-denied  by  the  answer  shall  be  taken  as  admitted. 

Sec  2.  If  the  specification  and  statement  be  filed 
with  the  praecipe,  they  shall  be  taken  as  an  affidavit  of 
-claim,  and  defendant  shall,  without  further  notice,  file 
his  answer  thereto,  withm  the  time  required  for  filing  af- 
£davits  of  defence,  which  answer  shall  be  taken  as  an  af- 
fidavit of  defence. 

Sec  3.  This  rule  shall  apply  to  a  specification  and 
statement  of  setoff  filed  by  defendant,  who  shall,  within 
'fifteen  days  after  filing  the  same,  notify  the  plaintiff  there- 
of, and  the  plaintiff  shall,  within  fifteen  days  after  notice 
thereof,  file  his  reply  thereto,  verified  by  affidavit.  If  the 
plaintiff  fails  to  comply  with  any  of  the  requirements  of 
this  rule,  judgment  of  non  pros,  shall  be  entered  against 
him  by  the  prothonotary ;  and  if  the  defendant  fails  to 
comply  with  any  of  the  requirements  thereof,  the  plaintiff 
•shall  be  entitled  to  judgment  against  him  as  for  default 
of  a  plea  and  affidavit  of  defence- 

Sec.  4.  No  evidence  wi  1  be  heard  upon  the  trial  of 
the  cause  as  to  any  facts  not  subs'antially  alleged  or  re^ 
fierred  to  as  a  ground  of  action  or  matter  of  defence  in 
^e  statements  tlien  on  file  in  the  case.  Either  party  may 
at  any  time  before  the  cause  is  placed  on  the  trial-list, 
supplement  his  affidavit,  as  of  course,  giving  notice  there 
of  in  writing  to  the  opposing  counsel,  within  fifteen  days 
of  the  filing  of  such  supplemental-affidavit ;  but  after  the 
•cause  has  been  placed  on  the  trial-list,  such  supplemental- 
affidavit  shall  be  filed  only  by  special  allowance  of  the 
Court,  and  upon  such  terms  as  to  notice,  costs  and  con- 
tinuance, as  may  be  deemed  just  and  proper  under  all 
the  circumstances  of  the  case. 

The  Court  struck  out  all  the  evidence  offered 
by  the  defendant  because  no  notice  had  been 
given  to  plaintiff  of  the  "set-off"  as  required 
by  the  rule,  and  directed  a  verdict  for  plain* 
dffl 


Verdict  for  plaintiff  for  {145.32  and  judg- 
ment thereon. 

The  defendant  took  this  appeal  and  assigned 
as  error,  (i),  the  Court's  action  in  striking  out 
the  defendant's  testimony;  (2),  the  instruction  to 
find  for  the  plaintiff. 

Thomas  M,  Marshall,  Jr.,  John  D,  Brown 
and  Frank  P,  Sproul,  for  appellant. 

Submitted  a  paper  book  and  cited  in  it: 

Bair  h,  Gazzam,  Limited  v,  Hubartt,  139  Pa.  96. 
Gannon  v,  Fritz,  79  Id.  303. 

George  D,  Piddle,  for  appellee,  cited: 

Rentzheimer  v.  Bush,  2  Pa  S8. 
Bairz/.  Hubartt,  139  Id.   97. 
Finlay  v.  Stewart,  56  Id.  193,  and 
Gannon  v.  Fritz,  79  Id.  303. 

January  7,  1895.  Sterrett,  C.  J.  Inas- 
much as  both  specifications  of  error,  in  effect, 
challenge  the  correctness  of  the  Court's  con- 
struction of  its  eighth  rule,  they  may  be  con- 
sidered together.  If  the  rule  was  rightly  con- 
strued there  was  no  error  in  striking  out  defend- 
ants testimony  and  directing  a  verdict  for  plain- 
tiff.    This  is  the  only  question  in  the  case. 

llie  first  section  of  the  rule  require^  that  in 
certain  actions  therein  specified,  '*the  plaintiff 
shall  file  with  or  before  his  declaration  a  specifi- 
cation of  the  items  of  his  claim,  together 
with  a  statement  of  the  facts  necessary  to 
support  it,  verified  by  affidavit,  to  which  defend- 
ant shall,  within  the  time  hereinafter  specified, 
file  an  answer  verified  by  affidavit;  and  such 
items  of  the  claim  and  material  averments  of 
fact  as  are  not  directly  and  specifically  traversed 
and  denied  by  the  answer  shall  be  taken  as  ad- 
mitted." 

The  next  section  declares:  "If  the  specifica- 
tion and  statement  be  filed  with  the  praecipe, 
they  shall  be  taken  as  an  affidavit  of  claim,  and 
defendant  shall,  without  further  notice,  file  his 
answer  thereto  within  the  time  required  for  filing 
affidavits  of  defence,  which  answer  shall  be  taken 
as  an  affidavit  of  defence.  If  the  specification 
and  statement  be  not  filed  with  the  praecipe,  the 
plaintiff  shall  within  fifteen  days  after  filing  the 
same,  notify  the  defendant  thereof,  and  defend- 
ant shall  within  fifteen  days  thereafter  file  an 
answer  thereto." 

The  third  section  declares:  ''This  rule  shall 
apply  to  a  specification  and  statement  of  set-off 
filed  by  defendant,  who  shall,  within  fifteen  days 
after  filing  the  same,  notify  the  plaintiff  thereof, 
and  the  plaintiff  shall,  within  fifteen  days  afler 
notice  thereof,  file  his  reply  thereto,  verified  by 
affidavit." 

The  fourth  section  of  the  rule,  after  declaring 
that,  "no  evidence  will  be  heard  upon  the  trial 
of  the  cause  as  to  any  facts  not  substantially  al- 
leged or  referred  to  as  ground  of  action  or  mat- 
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ter  of  defence  in  the  statements  then  on  file  in 
the  case,"  provides  for  supplementary  amend- 
ments of  said  statements,  affidavits,  etc. 

The  company  plaintiff,  strictly  complying 
with  the  first  section  of  the  rule,  filed  with  its 
praecipe  a  duly  verified  specification  of  the  items 
of  its  claim,  and  averments  of  fact  necessary  to 
support  the  same,  in  connection  with  which  it 
gave  defendant  credit  for  12,481.67  on  account, 
and  claimed  the  balance  as  due  and  payable. 

Without  directly  or  specifically  traversing  or 
denying  a  single  item  or  averment  of  fact  in 
plaintiffs  statement,  the  defendant  in  his  answer, 
denies  in  the  most  general  terms  that  he  is  in- 
debted to  plaintiff  in  the  balance  alleged,  "or  in 
any  part  thereof,"  and  then  avers  "that  instead 
of  being  indebted  to  the  plaintiff,  the  plaintiff  is 
indebted  to  him  in  the  sum  of  $168.62,  for 
which  amount  he  seeks  a  certificate  in  his  favor 
upon  the  trial  of  this  case.  This  is  supported 
by  averments  of  three  items,  in  the  nature  of 
set-off,  or  counter-claims  against  plaintiff,  one  of 
which  is  damages  for  refusal  to  deliver  forty- 
three  pieces  of  carpet  purchased  by  him  from 
plaintiff  at  an  agreed  price,  etc.  After  setting 
forth  in  a  general  way,  but  not  as  clearly  as 
should  have  been  done,  the  nature  and  amounts 
of  the  other  two  items,  the  answer  contains  the 
following  averment :  "Defendant  hereto  attaches 
and  refers  to  an  itemized  statement  of  the  ac- 
count between  plaintiff  and  defendant  showing 
that  plaintiff  has  been  paid  in  full  and  that  there 
is  a  balance  of  1 168.6 2  due  to  defendant,"  etc. 
Presumably,  the  "itemized  statement"  thus  re- 
ferred to  was  regarded  by  the  defendant  as  a 
necessary  part  of  his  affidavit  of  defence  and, 
whether  he  so  considered  it  or  not,  we  should 
have  been  furnished  with  a  copy  thereof, 
so  that  the  entire  defence,  as  pre- 
sented to  the  Court  below,  might  be  con- 
sidered by  us;  but  waiving  this  omission,  we 
think  the  learned  trial  Judge  was  clearly  right 
in  holding  that  the  defence  interposed  was  such 
as  to  bring  it  within  the  true  intent  and  meaning 
of  the  third  section  of  the  rule.  As  already  ob- 
served, not  a  single  item  of  plaintiff's  claim  nor 
a  single  averment  of  fact  in  support  thereof,  was 
specifically  traversed  and  denied,  and  hence,  as 
was  his  right  under  the  rule,  the  plaintiff  intro- 
duced them  as  admitted,  and  then  rested.  The 
defendant  thereupon,  assuming  the  burden,  un 
dertook  to  prove  his  counter-claim,  when  he  was 
met  by  the  objection  that  he  had  not  complied 
with  the  rule  as  to  notice.  It  is  not  a  sufficient 
answer  to  say  that  the  defence  was  not  set-off 
and  therefore  the  rule  was  not  applicable.  The 
first  item  of  defence,  as  we  have  seen,  is  clearly 
a  counterclaim  for  damages  resulting  from  re 
fusal  to  deliver  certain  pieces  of  carpet,  etc.  It 
may  be  that  in  the  technical  sense  of  the  word  the 


other  items  are  not  strictly  "set-off,"  but  the 
rule  was  never  intended  to  have  any  such  re- 
stricted meaning.  It  was  meant  to  embrace 
every  species  of  counter-claim  that  under  our 
more  liberal  practice  may  be  legally  or  equitably 
interposed  as  a  defence :  Bair  v,  Hubartt,  139 
Pa.  96,  and  27  Weekly  Notes,  272.  As  was 
well  said  by  our  brother  Mitchell  in  that  case: 
"The  object  of  the  rule  ...  is  manifestly  to 
reduce  the  contest  at  the  trial  to  the  points  ac- 
tually in  dispute,  and  whenever  any  matter 
sought  to  be  intrcduced  at  the  trial,  called  by 
whatever  name  it  may  be,  is  such  as  to  require 
notice  to  the  other  side,  the  object  of  the 
rule  would  seem  to  demand  its  application.'^ 
With  the  view  of  eliminating  every  uncontro- 
verted  fact,  and  thus  narrowing  the  controversy 
to  the  points  actually  in  dispute,  it  is  just  as  im- 
portant that  the  plaintiff  should  be  required  to 
answer  the  counter-claim  interposed  by  the  de- 
fendant as  it  is  that  the  latter  should  be  called 
upon  to  specifically  traverse  and  deny  the  items, 
etc.,  of  the  plaintiff's  claim.  If  the  defendant 
had  given  the  required  notice  in  this  case,  non 
constat  that  the  plaintiff  could  have  denied  the 
items  of  his  counterclaim.  In  that  event,  it 
would  have  been  unnecessary  to  take  up  the 
time  of  the  Court  in  calling  witnesses  and  at- 
tempting to  make  the  necessary  proof. 

As  a  means  of  promoting  justice  and  expe- 
diting the  trial  of  causes,  the  rule  under  con- 
sideration has  proved  to  be  most  valuable ;  and 
its  usefulness  and  efficacy  should  not  be  impaired 
by  neglecting  to  enforce  its  provisions  on  all 
proper  occasions. 

We  have  no  doubt  as  to  the  correctness  of  the 
learned  Judge's  construction  of  the  rule  in  this 
case;  but  if  we  had,  it  would  require  much 
more  than  that  to  justify  our  interference.  As 
has  been  frequently  said,  every  Court  is  the  best 
judge  of  its  own  rules,  and  this  Court  wil^  not 
reverse  for  any  construction  unless  it  is  mani- 
festly  erroneous  and  injurious:  Coleman  v. 
Nantz,  63  Pa.  178;  Wickersham  v.  Russell,  51 
Pa.  71;  Gannon  v.  Fritz,  79  Pa.  303;  Barr  v. 
Hubartt,  supra. 

Judgment  affirmed. 

w.  D.  N. 


Jan.  *95,  408.  January  8, 1895. 

Restein  v.  McCadden. 

Commissions — Liability  for — When  payable — 
The  procuring  of  customer  and  acceptance 
sufficient. 

When  a  person  engaged  to  sell  goods  on  conunisnoD 
has  procured  a  customer  who  has  been  accepted  as  a  par- 
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chaser  by  the  employer,  who  receives  his  customer's 
order  and  undertakes  to  execute  it,  the  commission  has 
been  earned. 

One  who  has  engaged  another  to  sell  for  him  on  com- 
mission cannot  relieve  himself  from  liability  for  the 
commission  by  setting  up  that  it  was  not  lo  be  paid  undl 
the  goods  were  delivered  and  naid  for,  when  the  contro- 
rersy  between  himself  and  me  purchaser  which  led  to 
the  withholding  of  the  price  was  only  upon  the  question 
of  a  defective  execution  of  the  order. 

Appeal  of  James  McCadden,  trading  as  Mc- 
Cadden  &  Bro.,  defendant,  from  the  judgment 
of  Common  Pleas  No.  3,  of  Philadelphia  County, 
in  an  action  against  them  by  £.  P.  Restein  to 
recover  commissions. 

The  facts  of  this  case  are  stated  in  the  opinion 
of  the  Supreme  Court,  infra. 

The  appellants  assigned  for  error  that  **The 
learned  Court  erred  in  charging  the  jury  that 
the  defendant,  McCadden  &  Bro.,  had  no  de- 
fence to  the  cause ;  that  suit  ought  to  have  been 
brought  against  Kolb,  from  whom  he  could  re- 
cover, unless  Kolb  defended  successfully  upon 
the  ground  that  the  kites  were  not  made  accord- 
iDg  to  the  terms  of  the  contract. 
M.  J,  O'  Callaghan^  for  appellant. 
It  certainly  was  a  question  for  the  jury  to  de- 
termine what  the  contract  between  these  parties 
was,  and  not  for  the  Court  to  say,  because  the 
contract  was  not  in  writing.  The  plaintiff  was 
not  an  agent  of  the  defendant  engaged  in  selling 
goods  for  which  he  was  to  have  been  paid  cer- 
uin  compensation,  but  was  an  independent  fac- 
tor selling  on  his  own  account  and  making  what 
be  could  over  and  above  the  price  at  which  he 
was  able  to  obtain  the  goods.  It  did  not  make 
any  difference  whether  the  parties  from  whom 
the  goods  were  purchased  had  the  bills  made  out 
and  delivered  directly  to  the  parties  to  whom  he 
sold.  Under  the  law  it  is  plain  that  the  ques- 
tions of  fact  in  this  case  should  have  been  sub- 
mitted to  the  jury. 

Shaver  V.  McCarthy,  no  Pa.  339. 

Reber  v.  Herring,  115  Id.  599. 

Spear  z/.  R.  R.  Co.,  119  Id.  61. 

Branson  v,  Kitchenman,  148  Id.  541. 

Webbt/.  Lees  etal.^  149  Id.  13. 

A,  E.  Siockwell,  for  appellee.  ** 
The  defendant  failed  in  his  contract  to  de- 
liver the  proper  goods,  and  Mr.  Kolb  refused  to 
take  them  for  that  reason ;  in  other  words,  the 
contract  failed  because  of  the  negligence  of  the 
defendant.  It  is  therefore  submitted  that  under 
the  law  the  plaintiff  is  entitled  to  his  commis- 
son  no  matter  if  payment  was  originally  condi- 
tioned upon  the  delivery  to  and  payment  for  the 
goods  by  Mr.  Kolb. 

Mechem  on  Agency,  sec.  967. 

Love  V,  Miller,  53  Tnd.  294. 

Parker  v.  Walker,  8  S.  W.  Rep.  391. 

Cook  V.  Flske,  12  Gray,  491. 


Sweeney  v.  Oil  Co.,  130  Pa.  193. 
Edwardit  v  Goldsmith,  16  Id.  43. 
Reed's  Executors  v.  Reed,  82  Id.  420. 
Adams  Express  Co.  v.  Egbert,  36  Id.  360. 
Keys  V,  Johnson,  68  Id.  42. 
Johnson  v.  Drill  Co., 39  Leg.  Int.  403. 

February  18,  1895.  Green,  J.  The  learned 
Court  below  was  not  mistaken  in  speaking  of 
the  contract  as  a  matter  that  was  not  in  dispute. 
It  was  proved  by  the  plaintiff,  and  also  by  Mr. 
Kolb,  who  gave  the  order  written  by  himself,  at 
the  instance  of  the  plaintiff,  and  it  was  admitted 
by  the  defendants  in  their  affidavit  of  defence, 
and  further  proved  on  the  trial  by  their  agent 
Leslie,  who  made  the  contract  with  the  plain- 
tiff. According  to  all  of  this  testimony  the 
plaintiff  obtained  for  the  defendants,  from  Kolb, 
an  order  in  writing  for  150  gross  of  kites  at 
I2.25  per  gross,  and  delivered  it  to  the  defend- 
ants who  accepted  it.  Leslie,  on  cross-exami- 
nation, was  asked.  **Q.  You  accepted  the  order 
in  which  Mr.  Kolb  agreed  to  pay  you  I2.25? 
A.  Yes,  sir.  Q.  And  you  were  to  pay  him  fifty 
cents?  A.  Yes,  sir:  when  the  goods  were  de- 
livered and  paid  for." 

The  defendants  then  undertook  to  fill  the 
order,  and  they  made  and  delivered  54  gross  of 
the  kites.  The  purchaser,  Kolb,  and  his  book- 
keeper Connor,  testified  that  they  would  not  re- 
ceive them  because  they  were  not  properly  made, 
they  would  not  fly  after  repeated  efforts.  Kolb 
also  testified  that  he  was  anxious  to  have  them 
and  would  still  take  them  at  the  time  of  the  trial 
if  they  were  so  made  that  they  would  fly.  Of 
course  this  testimony  raised  a  question  whether 
the  kites  were  properly  made  so  that  Kolb  ought 
to  have  received  them.  But  with  that  question 
this  plaintiff  had  nothing  to  do.  He  procured  the 
customer  and  defendants  accepted  him  as  a 
purchaser,  received  his  order  and  undertook  to 
execute  it,  and  upon  all  the  authorities  the 
plaintiff  had  then  earned  his  commission  : 
Keys  V.  Johnson,  68  Pa.  42 ;  Reed's  Ecrs.  v. 
Reed,  82  Id.  420;  Sweeney  v.  Oil  Co.,  130  Id. 
193  ;  Mechem  on  Agency,  sec.  967. 

Nor  does  it  matter  whether  there  was  a  con- 
troversy in  the  testimony  as  to  when  the  com- 
mission was  to  be  paid.  That  question  was  left 
to  the  jury  by  the  learned  Court  below,  but  it  is 
perfectly  apparent  that  the  defendants  could  not 
relieve  themselves  of  their  liability  for  the  com- 
mission by  saying  that  the  commission  was  not 
to  be  paid  until  the  goods  were  delivered  and 
paid  for,  when  the  very  controversy  between 
them  and  the  purchaser  was  only  upon  the  ques- 
tion of  a  defective  execution  of  the  order.  If 
the  goods  were  properly  made,  they  could  com- 
pel the  purchaser  to  pay  for  them  or  pay  them 
compensatory  damages.  If  they  were  not  prop- 
erly made  they  could  recover  nothing  from  the 
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purchaser,  but  that  result  would  flow  from  their 
own  negligence.  But  the  plaintiff  has  no  con- 
<:ern  with  either  of  these  questions. 

Judgment  affirmed.  w.  c.  s. 


Oct.  '94,  304.  October  23,  1894. 

Huckestein  v.  City  of  Allegheny. 

Highways  —  Change  of  grade  —  Ordinance  — 
Blunders  of  ^-Jurisdiction  cf  city  and  Court, 

On  the  trial  of  an  action  to  recover  firom  a  city  for  the 
change  of  grade  of  a  street,  plaintiff  insisted  that  the  street 
had  never  been  accepted  or  opened  by  the  ciiy,  and  the  case 
went  to  the  jury  on  the  question  whether  there  was  any 
street  on  the  ground  covered  by  the  ordinance  authorizing 
the  change  of  grade.  The  jury  gave  a  verdict  for  |8,ooo, 
in  effect  finding  that  when  the  ordinance  was  passed 
there  was  no  street  on  the  ground,  and  at  the  same  time 
found  that  an  attempt  to  change  the  ^de  of  a  street  that 
had  no  existence  had  injured  the  plamtiff's  property  : 

Heldy  that  this  finding  was  absurd  and  that  the 
jury  should  have  been  instructed,  that  in  case  it 
found  for  the  plaintiff  upon  the  question  of  the  non 
existence  of  a  public  street,  damages  could  not 
be  recovered  for  an  attempt  to  change  that  which  had  no 
existence.  An  effort  to  do  an  impossible  thing  could  in- 
flict no  greater  injury  on  the  plaintiff  than  the  costs  and 
expenses  to  which  the  effort  might  subject  him. 

Appeal  of  the  City  of  Allegheny,  from  the  judg- 
ment of  the  Common  Pleas  No.  i,  of  Allegheny 
County,  in  a  suit,  wherein  John  Huckestein  was 
plaintiff,  to  recover  damages  for  injury  done  to 
his  property  by  changing  the  grade  of  a  street. 

The  facts  as  they  appeared  on  the  trial,  before 
Stowe,  p.  J.,  are  set  forth  in  the  opinion  of  the 
Supreme  Court,  infra. 

Verdict  for  plaintiff  for  $8,000  and  judgment 
thereon.  The  defendant  look  this  appeal  and 
filed  assignments  of  error  as  follows : 

I.  The  Court  erred  in  its  answer  to  plaintiff's 
second  point  which  was  as  follows:  **If  the 
jury  find  that  the  street  in  controversy  was  not 
accepted  by  the  city  or  public  user  prior  to  the 
grade  ordinance  of  1890,  then  the  city  cannot 
complain  in  this  case  that  Mr.  Huckestein  made 
changes  in  the  surface  of  the  street  prior  to  the 
acceptance  by  that  ordinance,  but  the  city  took 
it  as  it  was  then."  Answer,  ''Affirmed.  If 
the  public  has  obtained  no  right  to  this  street — 
no  fixed,  vested  right  prior  to  this  ordinance, 
then  Mr.  Huckestein  had  a  right  to  do  with  this 
street  just  as  you  and  I  have  a  right  to  do  with 
any  property  that  we  may  have  with  no  street  on 
it — right  to  use  it,  dig  it  up,  build  upon  it,  ex- 
cavate it,  and  do  just  as  we  see  fit  to  do,  and  the 
fact  that  a  street  was  afterwards  laid  out  through 
it  after  that  would  not  affect  our  right  to  dam 
ages  as  affected  from  anything  that  we  had  done 


when  owners  of  it  free  from  any  right  in  the 
property." 

2.  The  Court  erred  in  submitting  the  case  to 
the  jury,  the  plaintiff's  right  of  action  not  having 
accrued. 

Exceptions  for  both  sides. 

George  Elphinstone^  for  appellant. 

W.  B,  Rodgers,  (Thomas  Af.  Marshall,  Jr. 
with  him),  for  appellee. 

January  7,  1895.  Wiluams,  J.  This  case 
grew  out  of  a  proceeding  to  assess  the  damages 
to  result  from  a  proposed  change  of  grade  of 
Sandusky  street  in  the  City  of  Allegheny. 

Viewers  had  been  appointed  who  went  upon 
the  ground  and  after  examination  made  report 
that  little  damages  would  be  done  by  the  pro- 
posed change.  The  plaintiff  appealed,  and  the 
appeal  was  certified  by  the  Court  of  Quarter  Ses- 
sions into  the  Common  Pleas  for  trial  before  a 
jury.  It  was  tried  in  October,  1892,  and  re- 
sulted in  a  very  large  verdict  in  favor  of  the 
plaintiff.  The  city  then  appealed  to  this  Court 
and  the  record  is  now  before  us.  It  presents  a 
series  of  blunders  on  the  part  of  the  city  that 
extends  from  one  end  of  the  proceeding  to  the 
other,  and  from  the  consequences  of  which  it  is 
not  easy  to  extricate  her  upon  the  assignments 
of  error  appearing  on  the  record. 

The  proceeding  seems  to  be  taken  under  a 
statute  that  is  in  many  respects  like  that  consid- 
ered in  Wyoming  Street,  137  Pa.  494.  It  in- 
terferes with  the  jurisdiction  of  the  Quarter  Ses- 
sions and  confers  on  the  city  powers  that  belong 
to  that  Court.  Under  its  provisions  when  the 
city  enters  upon  the  land  of  a  citizen  under  the 
right  of  eminent  domain  it  ascertains  the  dam- 
ages it  has  done  him  by  viewers  of  its  own  selec- 
tion and  appointment  who  report  to  the  city. 
The  city  then  sits  as  a  judicial  tribunal  to  try 
its  own  cause,  and  confirms  or  sets  aside  the  re- 
port against  it.  The  judgment  so  entered  is 
conclusive  on  the  adverse  party  unless  he  flees 
to  a  Court  of  law  with  sufficient  speed  to  reach 
its  portals  before  the  time  graciously  allowed  him 
for  such  flight  has  expired.  How  much  of  this 
law  is  valid  it  is  not  important  now  to  consider, 
for  no  assignment  of  error  raises  the  question, 
and  the  city  having  proceeded  under  it  is  in  no 
position  to  question  its  validity.  If  she  has  been 
caught  in  the  absurd  machinery  she  has  set  in 
motion  in  this  case  she  is  entitled  to  no  sympa- 
thy ;  and  we  should  feel  disposed  to  let  this  ver- 
dict stand  if  it  was  not  apparent  that  it  had  been 
rendered  by  the  jury  and  sustained  by  the  Court 
below  upon  an  erroneous  theory. 

The  city  councils  passed  an  ordinance  in  1890 
for  the  purpose  of  "changing  the  grade  on  San- 
dusky street  from  Henderson  street  to  Bell 
avenue."    ITiis  was  done  upon  the  assumption 
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that  Sandusky  street  at  the  point  mentioned  was 
a  city  street  and  had  an  established  grade  under 
proceedings  begun  some  twenty  years  before. 
The  viewers  were  appointed  by  the  city  councils 
in  the  same  ordinance,  and  their  business  was  to 
estimate  the  damages  to  accrue  from  the  con- 
templated  change  of  grade.  They  were  not  to 
lay  out  or  open  a  street,  but  to  examine  an  ex- 
isting street  in  order  to  change  an  existing  grade. 
The  ordinance  was  itself  a  blunder.  If  the  street 
had  been  adopted  and  opened  as  the  ordinance 
assumed,  its  grade  was  that  of  the  surface  as  it 
existed  when  the  owner  laid  it  out  on  his  plan  of 
lots,  long  before  the  plainiiff  acquired  his  title 
or  began  his  excavations ;  and  as  what  was  pro- 
posed was  to  restore  substantially  the  grade  of 
the  surface  across  the  plaintiffs  excavation  the 
ordinance  was  a  work  of  supererogation.  The 
excavation  was  in  that  case  a  trespass,  a  nuisance 
for  which  the  plaintiff  was  liable. 

But  the  plaintiff  insisted  on  the  trial  that  the 
street  had  never  been  accepted  or  opened  by  the 
city,  and  the  defendant  was  unable  to  show  that 
it  had  been.  In  this  view  of  the  case  the  ordi 
nance  was  no  less  a  blunder,  for  if  there  was  no 
street  on  the  ground  there  was  no  grade  to 
change. 

The  case  weilt  to  the  jury  on  the  question 
whether  there  was  any  street  on  the  ground  cov- 
ered by  the  ordinance.  The  learned  Judge  in- 
structed the  jury  upon  what  was  necessary  to 
convert  a  way  laid  down  by  a  land  owner  on  his 
plan  of  lots  into  a  public  street  over  which  the 
city  would  have  control.  He  then  submitted 
the  question  whether  the  way  laid  out  across  the 
plaintiffs  land  had  been  adopted  by  usage  or 
opened  by  legal  proceedings  so  as  to  become  a 
city  street,  telling  them  if  it  had  not  been  so 
adopted  or  opened  then  whatever  rights  lot  own- 
ers might  have  in  this  way  or  private  road  the 
municipality  had  none,  and  the  plaintiff  so  far  as 
the  city  was  concerned  was  at  liberty  to  exer- 
cise ail  the  rights  of  ownership  over  it.  He 
said  :  "Previously  to  this  ordinance  of  1890  if 
this  property  was  not  subject  to  this  highway  as 
a  public  street  at  that  time  he  had  the  right  to 
take  it  away,  and  if  that  is  so  then  that  property 
was  free  as  far  as  he  was  concerned  of  the  in- 
cumbrance of  this  street  as  a  highway  which  the 
public  had  accepted ;  then  it  was  his  property  as 
much  as  if  the  street  had  never  been  there,  and 
he  tiad  the  right  to  dig  it  down  or  fill  it  up,  just 
as  he  pleased." 

Upon  the  question  so  submitted  the  jury  found 
that  when  the  ordinance  of  1890  was  passed  by 
councils  there  was  no  street  on  the  ground,  and 
at  the  same  time  they  found  that  an  attempt  to 
change  the  grade  of  a  street  that  had  no  exist- 
ence would  injure  the  plaintiffs  property  to  the 
-extent  of  eight  thousand  dollars.    The  absurdity 


of  such  a  finding  requires  no  comment  to  make 
it  apparent.  It  will  not  do  to  say  that  the  ordi- 
nance of  1890  was  an  acceptance  of  the  street 
It  had  no  such  purpose.  It  rested  as  we  have 
seen  upon  a  mistaken  assumption  that  accept- 
ance had  taken  place,  that  the  street  had  been 
legally  opened,  and  was  therefore  a  city  street 
under  the  care  of  the  municipality.  If  this  was 
so  then  the  further  excavation  of  the  hillside  was 
making  the  work  of  restoring  the  surface  grade 
more  difficult  and  expensive  day  by  day,  and 
the  object  of  the  councils  was  probably  to  stop 
the  excavation  and  restore  the  grade  of  the  orig- 
inal surface.  The  jury  have  found  that  the  as- 
sumed facts  did  not  exist.  There  was  no  street 
on  the  ground,  no  grade  to  change.  The  pur- 
pose of  the  ordinance  becomes  impossible  of 
performance  and  it  falb.  The  city  is  on  the 
horns  of  a  dilemma.  Let  it  take  whichever  it 
will  its  ordinance  was  a  blunder.  If  the  street 
had  been  adopted  and  opened  as  was  assumed  its 
grade  was  upon  the  surface,  as  it  was  at  the  time  of 
such  adoption  and  opening,  and  this  proceeding 
was  unnecessary.  If  it  had  never  been  adopted 
or  opened  there  was  no  street  there  and  no  grade 
to  change  and  the  proceeding  was  absurd.  The 
plaintiff  was  in  the  same  dilemma.  If  the  city 
was  right  in. its  contention  he  had  committed  a 
nuisance  in  the  public  highway  and  was  entitled 
to  no  damages  for  the  effect  which  its  removal 
might  have  upon  his  property.  If  he  was  right 
it  was  impossible  to  change  a  grade  upon  a  street 
that  had  no  existence,  and  the  folly  of  the  city 
in  attempting  to  do  so  could  give  him  no  right  of 
action.  It  might  compel  him,  as  it  did,  to  show 
the  facts  and  to  incur  expenses  therein.  These 
he  had  a  right  to  recover. 

The  first  assignment  of  error  is  not  sustained. 
The  portion  of  the  charge  embodied  therein  is 
free  from  error.  The  second  assignment  may 
afford  room  to  correct  the  one  mistake  made  at 
the  trial.  The  case  had  to  go  to  the  jury  upon 
the  question  raised  by  the  plaintiff  over  the  ex- 
istence of  a  public  street  on  the  ground,  but  the 
jury  should  have  been  instructed,  in  case  they 
found  with  the  plaintiff  upon  this  question,  that 
damages  could  not  be  recovered  for  an  attempt 
to  change  that  which  had  no  existence.  An  ef- 
fort to  do  an  impossible  thing  could  inflict  no 
greater  injury  on  the  plaintiff  than  the  costs  and 
expenses  to  which  the  effort  might  subject  him. 

The  judgment  appealed  from  is  reversed  and 
the  record  remitted  that  the  Court  may  fix  an 
allowance  for  counsel  fees  for  the  plaintiff  and 
tax  the  costs.  If  these  are  paid  no  venire  facias 
de  novo  will  be  awarded.  If  not  paid,  applica- 
tion can  be  made  to  us  for  such  writ. 

w.  c.  s. 
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Oct.  '94, 49.  October  23,  1894. 

In  Re  Sandusky  Street. 

Highways — Change    of  grade — Opening  of — 
Costs  and  expenses. 


Where  a  city  has  made  a  mistake  in  attempting  to  open 
and  grade  a  street  that  has  no  existence,  it  may  be  relieved 
from  the  consequences  thereof  upon  the  payment  of 
the  costs  and  expenses  which  the  property  owner  has 
been  compelled  to  incur  thereby. 

Appeal  of  the  City  of  Allegheny,  from  the  de- 
cree of  the  Quarter  Sessions  of  Allegheny 
County. 

The  City  of  Allegheny,  by  an  ordinance 
established  the  grade  of  Sandusky,  also  known 
as  Fleming,  street,  and  appointed  viewers  to  as- 
certain the  damages  and  benefits.  The  proceed- 
ings were  under  the  special  local  Act  of  1870, 
P.  L.  751,  by  the  twenty-second  section  of 
which  councils  are  empowered  to  appoint  viewers 
to  ascertain  the  probable  cost  of  a  change  of 
grade  before  actually  making  the  same.  John 
Huckestein,  owning  property  abutting  on  the  line 
of  the  street,  appealed  from  the  action  of  the 
board  of  viewers,  which  found  neither  damages 
nor  benefits,  to  Uie  Court  of  Quarter  Sessions. 
The  cause  was  certified  to  the  Common  Pleas  for 
jury  trial,  and  a  verdict  for  |8,ooo  was  found  in 
his  favor.  The  record  being  certified  back  to 
the  Quarter  Sessions,  motions  were  made  on  be- 
half of  the  city  and  a  property  owner  to  quash 
the  proceeding,  councils  having  repealed  the 
ordinance.  These  motions  were  refused  and  the 
Court  made  an  order  directing  a  change  to  be 
made  in  the  viewers*  report,  and  ordering  the 
city  to  pay  to  John  Huckestein  the  sum  of  eight 
thousand  dollars.  The  city  excepted  to  this  or- 
der and  took  this  appeal. 

The  assignments  of  error  were  that  the  Court 
erred  in  overruling  the  motion  to  quash,  and  in 
making  the  following  order  or  decree  : — 

"And  now,  December  16,  1893,  it  is  ordered 
that  the  record  be  changed  by  awarding  John 
Huckestein  damages  in  the  sum  of  eight  thousand 
dollars,  with  interest  from  October  20,  1892, 
and  no  cause  being  shown  to  the  contrary,  it  is 
ordered  that  the  record  as  changed  be  certified 
to  the  city  controller  of  the  City  of  Allegheny, 
and  that  the  proper  officials  of  said  city  be  di- 
rected to  pay  said  damages,  and  that  the  city  pay 
all  the  costs ;  and  it  is  further  ordered  that  the 
application  to  quash  be  refused.*' 
George  Elphinstone^  for  appellant. 
The  ordinance  involved  in  this  case  establishes 
the  grade  of  Sandusky  street  and  appointed 
viewers  to  assess  damages  and  benefits.  It  was 
passed  under  authority  of  section  22  of  the  Act 
of  1870,  relating  to  streets  in  the  City  of  Alle- 


gheny.   The  part  of  said  Act  pertinent  to  this 
case  is  as  follows : — 

That  when  councils  shall  propose  to  change 
a  grade,  they  may  before  taking  action  appoint 
the  said  appraisers,  to  whom  all  claims  for  dam- 
ages shall  be  submitted,  and  no  other  claims 
thereafter  shall  be  received,  or  entertained,  or 
allowed ;  and,  upon  return  of  the  report  of  said 
appraisers,  councils  may  or  may  not,  at  their 
discretion,  make  the  proposed  change  of  grade." 
Prior  to  the  adoption  of  the  new  Constitution 
the  city  found  no  difficulty  in  proceeding  under 
the  said  section  of  the  Act  of  1870. 

While  it  gave  a  right  to  damages  for  change  of 
grade  that  did  not  exist  without  such  special 
statutory  provision,  the  method  of  ascertaining 
such  damages  provided  by  the  Act  was  exclusive, 
and  the  barring  o(  all  claims  not  presented  with- 
in the  prescribed  time  was  effective  until  the 
new  Constitution  abrogated  all  such  provisions 
in  favor  of  corporations. 

In  rt  Grape  Street,  103  Pa.  121. 

The  purpose  of  the  law  was  to  give  councils  an 
opportunity,  before  damaging  private  property,  of 
ascertaining  the  extent  of  such  damages,  and 
after  the  final  confirmation  of  the  viewers'  re- 
port by  councils  or  the  Court,  of  making  or  not 
making,  at  their  discretion,  the  proposed  change 
of  grade. 

Section  22,  Act  of  1870,  P.  L.  751. 

Moravian  Seminary  v.  Bethlehem  Borough, 
153  Pa.  583,  and  other  cases  relied  upon  to  sus- 
tain the  decree  of  the  Court  below  are  not  in 
point.  They  are  all  cases  of  opening  of  streets. 
The  exercise  of  the  power  of  eminent  domain 
was  consummated  when  the  ordinance  was 
passed.  The  damages  are  to  be  estimated  as  of 
that  time ;  the  statute  of  limitations  only  runs 
from  that  time.  **It  is  the  physical,  not  the 
paper  change  of  grade  that  entitles  to  damages." 

Jones  V,  Bangor  Borough,  144  Pa.  638. 
O'Brien  t/.  Phila.,  150  Id  589. 
Easton  Borough  v,  Rinek,  116  Id.  7. 
Negley  Ave  ,  146  Id.  456. 

The  proceedings  are  analogous  to  the  locating 
of  streets.  No  right  of  action  vests  until  the 
street  is  opened,  or  at  least,  ordered  to  be 
opened. 

Forbes  Street,  70  Pa.  125. 

Hannum  v  West  Chester,  63  Id.  475. 

Whiuker  v,  Phoenixville,  141  Id.  332. 

The  Court  should  have  sustained  the  motion 
to  quash  for  the  reasons  above  given. 

Section  4,  Act  of  1870,  P.  L.  751. 
Pittsburgh  v,  Irwin  s  Exrs  ,  85  Pa.  420 

We  think  the  Court  erred  in  certifying  this 
cafuse  into  the  Common  Pleas  for  jury  trial. 
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While  the  Constitution  and  the  Act  of  1874  give 
the  right  of  trial  by  jury  for  injuries  to  private 
property  by  municipalities,  they  have  no  applica- 
tion in  a  case  where  the  property  owner  has  at 
best  an  inchoate  right  of  action.  The  right  to 
damages  by  establishment  of  a  grade  is  not  per- 
fect until  the  grading  is  either  done  or  ordered 
done. 

IV,  B.  Rodger s,  {Thomas  M.  Marshall^  Jr., 
with  him),  for  appellee. 

The  authority  of  councils  on  the  subject  of 
this  legislation  will  be  found  in  the  2  2d  section 
of  Act  of  1870.  Proceedings  under  this  section 
may  be  considered  as  preliminary  thus  far : — 

I.  When  the  councils  under  the  second  and 
last  proviso  merely  propose  to  change  the  grade ; 
and  (2),  even  when  they  change  the  grade,  as 
they  did  here,  they  may  quash  the  proceedings 
when  the  report  is  presented.  If  this  was  merely 
a  preliminary  inquiry,  why  did  the  city  confirm 
the  report  ?  Why  did  the  clerk  give  notice  of 
the  action  as  provided  in  3d  section  of  Act  of 
1870,  and  why  did  the  city  certify  the  papers 
and  proceedings  to  Court  on  the  appeal  as  pro- 
vided in  4th  section  of  Act  of  1870;  and  why 
did  the  city  solicitor  plead  to  the  issue  framed  in 
the  Court  of  Common  Pleas  and  try  the  case 
there  ?  It  is,  in  the  second  place,  contended  by 
the  appellant  that  it  is  the  physical  change  of 
grade  sJone  which  entitles  an  owner  of  property 
to  damages.  This  defence  means  this,  if  any- 
thing :  that  the  councils  were  all  wrong  in  pass- 
ing the  ordinance  and  in  all  their  action,  and 
that  the  Court  was  equally  wrong  in  trying  the 
case.  This  defence  was  not  suggested  at  the 
time,  and  comes  with  bad  grace  now,  and,  if 
true,  looks  like  a  trap  to  catch  the  unwary  prop- 
erty owner.  This  defence  is  bad  under  the 
statute.  The  Court  was  not  in  error  in  refusing 
to  quash  the  proceedings.  The  motions  came 
too  late.  The  councils  had  the  power  on  the 
retom  of  the  report  of  viewers  to  quash  the  pro- 
ceedings. See  Section  4,  Act  of  1870.  When 
judgment  was  entered  their  control  was  gone. 
Myen  et  oL  Exn.,  v  Bethlehem,  149  P^  85. 

Jantiary  7,  1895.  Williams,  J.  The  case  of 
Hnckestein  v.  The  City  of  Allegheny,  in  which 
an  opinion  has  just  been  filed,  practically  dis- 
poses of  this  case.  The  judgment  rendered  in 
the  Court  of  Common  Pleas  in  favor  of  Hucke- 
stein  has  been  reversed  for  reasons  that  are  fatal 
to  the  plaintifiTs  claim,  and  there  is  now  no  good 
reason  why  the  city  should  not  be  allowed  to 
correct  its  mistakes  and  be  relieved  from  their 
consequences  so  far  as  Sandusky  street  is  con- 
cerned, upoa  the  payment  of  the  costs  and  ex- 
penses they  have  compelled  the  plaintiff  to  in- 
cur. These  it  should  pay.  Upon  their  pay- 
ment,  the  city  having  repealed  the  ordinance  of 


1890,  should  be  allowed  to  discontinue  its  pro- 
ceedings taken  under  it  to  assess  the  damages 
done  by  the  proposed  change  of  grade. 

The  order  appealed  from  is  now  reversed  and 
the  record  remitted,  that  the  Court  below  may 
make  a  proper  allowance  to  Huckestein  for 
costs  and  expenses,  and  upon  payment  of  the 
same  by  the  city,  permit  the  proceedings  for  the 
assessment  of  damages  to  be  withdrawn. 

w.  c.  s. 


Oct.  '94,  302.  October  18,  1894. 

Birch  et  al..  Executors,  v.  Pittsburgh, 

Cincinnati,  Chicago  &  St.  Louis 

Ry.  Co. 

Negligence — Damages  for  personal  injuries  re- 
sulting in  death-^  Who  entitled  to  bring  ac- 
tion— Acts  of  April  75-,  iSjiy  P.  Z.  674^ 
and  April  2(5,  185 j,  P.  L.  jop. 

By  section  18  of  the  Act  of  April  15,  185 1,  P.  L, 
674.  an  action  begun  for  injuries  to  the  person  does  not 
abate  by  reason  of  plaintiffs  death,  but  survives  by  sub- 
stitution of  his  pergonal  representatives,  and  by  section 
19  of  the  same  Act,  if  an  injured  person's  death  was 
caused  by  n^Ugence  or  violence  and  no  action  for  dam- 
ages was  brought  by  him,  his  widow,  or,  in  case  there  is 
no  widow,  his  personal  representatives,  are  given  a  right 
of  action.  The  first  was  intended  to  reg^ulate  a  common 
law  right  of  action  by  securing  to  it  survivorship,  and  the 
second  gave  a  new  cause  of  action  in  cases  where  the  in- 
jured person  had  not  b^nn  suit 

The  first  section  of  the  Act  of  April  26,  1855,  P.  L. 
309,  instead  of  confining  the  right  of  action  to  the 
widow  or  personal  representatives,  designates  four  sepa- 
rate parties,  to  one  of  whom,  according  to  the  dream- 
stances  of  each  case,  the  right  of  action  is  given. 

Held,  That  this  later  Act  does  not  affect  section  18 
of  the  Act  of  185 1,  but  an  action  brought  will  still  sur- 
vive and  may  be  prosecuted  by  the  personal  representa- 
tives, although  it  appear  in  the  pleadings  that  the  death  of 
the  plaintiff,  occurring  after  action  brought,  was  due  to  the 
negligent  or  violent  act  of  the  defendant,  to  recover  the 
'lamages  occasioned  by  which  the  aaion  was  brought 

Appeal  of  T.  F.  Birch  and  J.  W.  Rowland, 
executors  of  the  estate  of  Mary  V.  Taylor,  de- 
ceased, plaintiffs,  from  the  judgment  of  the  Com- 
mon Pleas  of  Washington  County,  sustaining 
a  demurrer  to  a  statement  of  claim  filed  by  them 
in  an  action  against  the  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  The 
facts  are  fully  set  out  in  the  opinion  of  the  Su- 
preme Court,  infra. 

The  assignments  of  error  specified  the  action 
of  the  lower  Court  in  sustaining  the  demurrer. 

S.  D.  Mitchell,  (with  him/.  W.  DonnanzxA 
T.  F.  Birch),  for  appellants. 

At  common  law  actions  for  personal  injuries 
died  with  the  person. 
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R.  R.  Co.  V.  Mcaoskey,  23  Pa.  530. 

This  was  changed  by  Act  of  Assembly  pro- 
viding for  substitution  of  the  personal  represen- 
tatives, where  suit  had  been  actually  begun  by 
the  injured  person. 

Sec.  18,  Act  April  15,  1851. 
Coakley  v,  R.  R  Co.,  5  Clark,  444. 

By  section  19  of  the  same  Act,  if  no  suit  had 
been  begun  in  the  lifetime  of  the  injured  per- 
son, the  widow,  or,  if  no  widow,  the  personal  rep- 
resentatives could  maintain  an  action  and  re- 
cover damages  for  the  death. 

By  section  i,  Act  of  April  26,  1855,  the 
right  of  action  was  conferred  upon  parents  for 
loss  of  children,  children  for  loss  of  parents, 
and  reciprocally  upon  husband  and  wife. 

Books  V,  Borough  of  Danville,  95  Pa.  165. 

The  Act  of  1855  has  reference  merely  to  sec- 
tion 19  of  the  Act  of  1851,  and  has  nothing  to 
do  with  section  18. 

Fink  V.  Carman,  40  Pa   103. 
R.  R.  Co.  V.  Zebe,  33  Id.  329. 
R.  R.  Co.  V.  Robinson,  44  Id.  178. 
R.  R.  Co.  V.  Adams,  55  Id  501. 

Repeals  by  implication  are  not  favored  in  the 
law. 

Street  v.  Commonwealth,  6  W.  &  S.  209. 
Erie  v,  Bootz,  72  Pa.  199. 

A.  M,  Todd,  {James  A.  Wiley  with  him), 
for  appellee. 

The  Act  of  1 85 1  is  repealed  by  the  Act  of 
1855  in  so  far  as  it  allows  personal  representa- 
tives to  be  substituted  as  plaintiffs  in  an  action 
brought  by  the  deceased. 

Under  the  Act  of  1851  there  is  one  method 
of  ascertainment  of  damages,  see  R.  R.  v.  Mc- 
Closkey,  23  Pa.  526,  while  a  different  measure 
of  damages  is  applied  when  the  action  is  brought 
under  the  Act  of  1855,  see  R.  R.  Co.  v.  Butler, 
57  Pa.  338.  Defendant  is  willing  to  stand  trial 
and  not  rely  upon  technicalities,  but  it  sub- 
mits that  these  Acts  of  Assembly  should  be 
construed  so  as  not  to  make  the  defendant  liable 
to  two  actions  for  the  same  alleged  offence. 

January  7,  1895.  Sterrett,  C.  J.  This 
action  of  trespass  was  brought  by  Mrs.  Mary  V. 
Taylor  in  August,  1892,  to  recover  damages  for 
personal  injuries  suffered  by  reason  of  the  neg- 
ligence of  defendant  company's  employes 
while  she  was  a  passenger  on  one  of  its  trains. 

On  March  28,  1893,  after  the  cause  was  at  is- 
sue, but  before  trial,  she  died,  and  on  August 
30,  following,  her  executors  above  named  were 
substituted  as  plam tiffs.  By  leave  of  Court  they 
filed  an  amended  statement,  to  which  defendant 
company  demurred,  **for  the  reason  that  said 
statement  discloses  the  fact  that  the  said  Mary 


V.  Taylor  died  as  a  result  of  the  injuries  averred 
or  alleged  to  have  been  sustained  at  or  on  the 
29th  of  June,  1892,  and  aver^  the  said  death  to- 
have  been  caused  by,  and  the  result  of,  the  al- 
leged negligence  of  the  defendant,  and  that  un- 
der the  facts  so  stated,  and  there  being  no  alle- 
gation that  there  are  no  minor  children,  the 
right  of  action  did  not  survive  to  the  plaintiffs, 
executors  of  the  said  Mary  V.  Taylor,  but  that 
damages  for  any  injury  causing  death  shall  be- 
long to  the  husband,  widow,  children,  or  parent 
of  the  deceased  and  to  no  other  relative.*'  The 
Court,  holding  '*that  the  admission  of  the  plain- 
tiffs, that  the  negligence  of  the  defendant  com- 
pany was  the  cause  of  Mrs.  Taylor's  death,  is 
fatal  to  their  claim  and  that  the  children  and  not 
the  executors  of  deceased  can  alone  maintain 
an  action  against  the  defendant  company  for 
the  injury  complained  of," — gave  judgment  on 
the  demurrer  for  the  defendant,  and  hence  this 
appeal. 

While  the  precise  question  thus  presented  by 
the  record  does  not  appear  to  have  been  express- 
ly decided  by  this  Court,  its  solution  must,  of 
course,  be  found  in  a  proper  construction  of  our 
Acts  of  April  15,  1851,  P.  L.  674,  and  April 
26,  1855,  P.  L.  309,  changing  the  common  law 
in  actions  for  injuries  to  the  person  by  negli- 
gence or  default,  etc. 

Section  18  of  the  former  Act  declares:  "No 
action  hereafter  brought  to  recover  damages  for 
injuries  to  the  person  by  negligence  or  default 
shall  abate  by  reason  of  the  death  of  the  plain- 
tiff; but  the  personal  representatives  of  the  de- 
ceased may  be  substituted  as  plaintiffs  and  pros- 
ecute the  suit  to  final  judgment  and  satisfac- 
tion." This  is  predicated  not  only  of  a  pre- 
viously existing  right  of  action  in  the  injured 
party,  but  also  of  the  fact  that  he  availed  him- 
self of  that  right  by  bringing  suit  in  his  lifetime, 
as  did  the  plaintiff  in  this  case;  and  its  purpose 
was  to  obviate  the  effect  of  the  general  maxim, 
actio  personalis  moritur  cum  persona,  by  au- 
thorizing the  substitution  of  the  deceased  plain- 
tiff's personal  representatives,  and  prosecution  of 
the  action  by  them  in  same  manner  as  he  him- 
self could  have  done  if  living. 

The  next  section  provides:  *  ♦Whenever  death 
shall  be  occasioned  by  unlawful  violence  or  neg- 
ligence and  no  suit  for  damages  be  brought  by 
the  party  injured,  during  his  or  her  life,  the 
widow  of  any  such  deceased,  or  if  there  be  no 
widow  the  personal  representatives,  may  main- 
tain an  action  for  and  recover  damages  for  the 
death  thus  occasioned."  Recognizing  the  liv- 
ing  injured  party's  common  law  right  of  action 
for  damages,  etc. ,  this  section — in  the  circum- 
stances therein  specified — gives  a  new  right  of  ac- 
tion for  the  same  unlawful  violence  or  negligence 
and  declares  by  whom  it  shall  be  exercised.     It 
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is  given  only  in  cases  where  the  injured  party's 
death  has  been  ^'occasioned  by  unlawful  violence 
or  negligence  and  no  suit  for  damages"  has 
been  brought  by  him  in  his  lifetime,  and  is  to 
be  exercised  first  by  his  widow,  and  if  there  be 
no  widow  then  by  his  personal  representatives. 
As  was  well  said  by  Mr.  Justice  Woodward  in 
Fink  p.  Carman,  40  Pa.  103,  "The  i8th  sec- 
tion was  apparently  intended  to  regulate  a  com- 
mon law  right  of  action  by  securing  to  it  sur- 
vivorship; but  the  19th  section  was  creative  of  a 
new  cause  of  action,  wholly  unknown  to  the 
common  law.  And  the  right  of  action  was  not 
given  to  the  person  suffering  the  injury,  since 
DO  man  could  sue  for  his  own  death,  but  to  his 
widow  or  personal  representative.  It  was  quite 
competent  for  the  Legislature  to  alter  the  com- 
mon law  in  this  regard.  They  did  so  by  giving 
parties  aright  of  action  who  had  none  before.*' 
While  grounded  on  the  same  * 'unlawful  vio- 
lence or  negligence"  for  which  the  injured  party 
had  a  common  law  right  of  action  in  his  life- 
time, the  statutory  right,  given  by  the  19th  sec- 
tion, is  conditioned  upon  the  concurring  facts, 
that  the  injured  party's  death  was  occasioned  by 
said  violence  or  negligence,  and  that  no  suit  for 
damages  was  brought  by  him.  The  first  section 
of  the  Act  of  1855,  was  not  intended  to  dis- 
pense with  either  of  said  conditions.  It  merely 
designates  the  persons,  who  in  connection  with 
the  widow,  and  in  lieu  of  **the  personal  rep- 
resentatives," shall  thereafter  be  entitled  to  ex- 
ercise the  statutory  right  of  action,  and  recover 
damages  for  the  death,  etc.  In  other  respects, 
there  does  not  appear  to  be  any  express  or  im- 
plied repeal  or  modification  of  the  18th  and  19th 
sections  of  the  Act  of  185 1.  In  Railroad  Co. 
r.  Decker,  84  Pa.  419-425,  referring  to  the  pro- 
visions of  the  Act  of  1855,  it  was  said:  * 'In- 
stead of  confining  the  right  of  action  to  the 
widow  and  personal  representatives,  it  designates 
four  separate  parties,  to  one  of  whom,  accord- 
ing to  the  circumstances  of  each  case,  the  right 
of  action  is  given.  If  the  deceased  leaves  a 
husband,  he  alone  is  clothed  with  the  right  of 
action;  if  the  wife  is  the  survivor  she  is  entitled 
to  bring  suit.  If  there  be  neither  surviving  hus- 
band or  widow,  the  right  of  action  is  given  to 
the  children,  and  if  there  be  neither  husband, 
nor  widow  nor  children  surviving,  it  is  given  to 
the  parents  of  the  deceased.  But,  while  the 
right  of  action  is  given,  according  to  the  circum- 
stances of  each  case,  to  one  of  the  four  desig- 
nated parties,  it  is  clear  from  the  wording  of  the 
Act,  that  the  entire  sum  recovered  is  not  always 
to  be  retained  by  the  plaintiff  in  his  or  her  own 
right.  It  is  to  be  distributed  among  the  relatives 
named  in  the  proportion  they  would  be  entitled 
to  take  the  personal  property  of  the  deceased  in 
case  of  intestacy;  and  to  the  end  that  it  may 


appear  who  are  entitled  to  participate  in  the 
damages  recovered,  it  is  required  that  the  dec- 
laration shall  state  who  they  are." 

The  Acts  above  referred  to  were  followed  by 
the  constitutional  provision  declaring:  **No  Act 
of  the  General  Assembly  shall  limit  the  amount 
to  be  recovered  for  injuries  resulting  in  death,  or 
for  injuries  to  persons  or  property ;  and,  in  case 
of  death  from  such  injuries,  the  right  of  action 
shall  survive,  and  the  General  Assembly  shall 
prescribe  for  whose  benefit  such  action  shall  be 
prosecuted."  Article  III.,  section  21.  As  we 
have  seen,  some  of  these  matters  had  already 
been  provided  for  long  before  the  adoption  of 
the  Constitution  in  1874,  and  remain  unchanged. 

It  follows  from  what  has  been  said,  that  the 
substitution  of  Mrs.  Taylor's  executors  as  plain- 
tiffs, in  the  action  commenced  by  her,  was  fully 
authorized,  and  they  should  be  permitted  to 
prosecute  the  same  to  final  judgment  and  satis- 
faction, notwithstanding  the  fact,  averred  in  their 
amended  statement,  that  her  death  was  occa- 
sioned by  the  defendant  company's  negligence. 
In  'the  circumstances,  their  substitution  was 
clearly  warranted  |>y  i8lh  section  of  the  Act  of 
1851. 

Judgment  reversed  and  a  procedendo  awarded* 

w.  M.  s.,  jr. 


il^rpfjans'  ^onxt. 


Jamiary,  1894.  58. 

CofHn's  Estate. 

Legacies   to  a  class — Lapse — Act  of  May   6, 
1844 — Construction  of  wills. 

In  the  absence  of  words  of  substitution  or  of  statutory 
provision,  the  death  of  a  legatee  in  the  lifetime  of  the  tes- 
tator occasions  a  lapse  of  the  legacy,  which  will  go  to  the 
residuary  legatee  or  to  the  next  of  kin,  unless  the  legatee 
is  one  of  a  class  taking  as  tenants  in  common,  in  which 
case  the  survivors  of  the  class  will  take  the  entire  fund. 

The  Act  of  May  6,  1844,  makes  no  provision  for  gifts 
under  a  general  power  of  appointment  conferred  by  will 
to  a  brother  or  sister  who  survives  testator  but  who  dies 
in  the  lifetime  of  the  donee  of  the  power. 

In  the  exercise  of  the  power  of  appointment  under  the 
husband's  will  testatrix  gave  her  residuary  estate  to  her 
daughter,  N.,  for  life ;  after  N.'s  death  without  issue  to  A. , 
6.,  C,  D.  and  E.,  brothers  and  sisters  of  husband  of  testa- 
trix !  N.  died  before  testatrix,  without  issue  ;  B.  died  after 
N.,  but  in  the  lifetime  of  testatrix;  held,  notwithstanding,, 
that  the  gift  to  A. ,  C. ,  D.  and  E.  was  to  them  as  a  class,  and 
that  the  e  xecutcr  of  fi.  must  be  excluded  in  the  distribution 
of  the  estate. 

Exceptions  to  adjudication. 

William  Coffin,  the  testator,  directed  in  the- 
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third  paragraph  of  his  will,  dated  13th  Febru- 
ary, 1872,  as  follows:  "The  residue  of  my 
estate  shall  go  to  such  persons  or  objects  as  my 
wife  aforesaid  shall  direct  by  her  last  will  and 
testament.'' 

Ann  D.  Coffin,  his  wife,  on  page  eight  of  her 
will,  dated  seventh  day  of  February,  1881,  di- 
rected as  follows:  '*  All  the  rest,  residue  and 
remainder  of  the  estate  of  my  said  husband  over 
which  I  have  power  of  appointment  remaining 
after  the  above  are  satisfied,  I  give,  devise,  be- 
queath and  appoint  to  and  among  the  brothers 
and  sisters  of  my  said  husband  to  be  equally  di- 
vided among  them  share  and  share  alike  to  take 
effect  and  be  paid  after  the  death  of  Amanda 
without  children  or  the  descendants  of  such  sur- 
viving her." 

Amanda  Coffin,  the  daughter  of  William  and 
Ann  D.  Coffin,  died  on  or  about  October  4, 
1889,  unmarried,  "  without  children  or  the  de- 
scendants of  such  surviving  her." 

The  brothers  and  sisters  of  William  Coffin, 
the  husband  of  Ann  D.  Coffin,  were  Bodine 
Coffin,  Edward  W.  Coffin,  John  H.  Coffin, 
Mary  C.  Raybold  and  Abigail  C.  Shinn.  All 
of  whom  are  now  living  with  the  exception  of 
Mary  C,  Raybold,  who  died  in  February,  1891, 
testate. 

The  auditing  Judge  was  of  opinion  that  the 
executor  of  Mary  C.  Raybold  was  entitled  to 
her  share  in  the  fund. 

To  which  finding  the  surviving  four  filed  ex- 
ceptions. 

George  G.  Mercer^  for  the  exceptions. 

A.  H,  Wintersteen,  contra. 

February  2,  1895.  Penrose,  J.  The  death 
of  a  legatee  in  the  lifetime  of  the  testator,  ex- 
cept where  the  will  contains  a  substitutional 
limitation  or  where  the  contingency  is  provided 
for  by  statute,  occasions  a  lapse  of  the  legacy, 
which  will  go  to  the  residuary  legatee  or  to  the 
next  of  kin,  unless  the  legatee  is  one  of  a  class 
taking  as  tenants  in  common,  in  which  case  the 
survivors  of  the  class  will  take  the  entire  fund. 

Hence  it  follows  where  the  gift  is  to  a  class, 
ithat  if  the  class  is  to  be  fixed  not  at  the  time  of 


distribution,  but  by  some  event  happening  in 
the  testator's  lifetime  which  individuates  its 
members — ^as,  for  example,  if  instead  of  a  gift 
to  **the  brothers  and  sisters  of  A.,"  it  is  to  **the 
brothers  and  sisters  of  A.,  living  at  the  death  of 
B.,"  and  B.  dies  before  the  testator,  the  class 
being  thus  ascertained  to  consist  of  C.,D.,  £. 
and  F., — the  death  of  one  of  them  will  cause  a 
lapse  enuring  to  the  benefit  of  the  residuary 
legatee,  etc.,  and  the  surviving  brothers  and 
sisters  will  take  no  more  than  their  original 
shares.  In  neither  case,  however,  will  the  share 
of  the  one  so  dying — in  the  absence  of  words  of 
substitution  or  of  statutory  provision — go  to 
his  children,  etc.,  or  personal  representa- 
tives. 

Here  the  will  contains  no  words  of  substitu- 
tion, and  the  Act  of  May  6,  1844,  cannot  ap- 
ply for  the  reason  that  it  provides  against  lapse 
of  gifts  to  brothers  and  sisters  of  the  testator 
dying  in  his  lifetime,  and  makes  no  provision 
for  gifts,  under  a  general  power  of  appointment 
conferred  by  his  will,  whether  to  his  wife  or 
other  person — to  a  brother  or  sister  who  sur- 
vived him  but  died  in  the  lifetime  of  the  donee 
of  the  power,  and  therefore,  necessarily,  before 
any  interest  could  have  vested  in  the  person  so 
dying.  An  appointment  of  this  kind  is  am- 
bulatory until  the  death  of  the  appointer,  just 
as  any  other  testamentary  disposition  is. 

It  need  only  be  added  that  if  the  gift  to 
the  brothers  and  sisters  of  the  husband  ceased 
to  be  to  them  as  a  class  by  reason  of  the  death 
in  the  lifetime  of  the  donee  of  the  power  of  one 
to  whom  she  had  given  a  prior  life  estate,  and 
thus  became  as  if  to  them  ncminatim,  the  death 
of  one  while  she  lived  occasioned  an  intestacy, 
since  the  subject  of  the  gift  was  residuary  estate. 
The  presumption  is  against  a  construction  which 
leads  to  such  a  result ;  especially  where,  as  here, 
after  the  event  which  would  occasion  it  the  will 
is  republished,  without  change  of  phraseology, 
by  a  codicil. 

The  exceptions  are  sustained,  and  distribu- 
tion awarded  to  the  brothers  and  sisters  who 
survived  the  testatrix,  to  the  exclusion  of  the 
executor  of  the  deceased  sister.  f.  b.  n. 
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g)upretne  €ourt. 


July,  '94,  191.  January  30, 1895. 

Kennedy  v.  Bone  et  al. 

Equity —  Combination — Purchase  of  land  subject 
to  Hens — Sheriff*  s  sale — Purchase  at  sheriff^  s 
sale  under  senior  liens  by  owner  of  land  who 
has  taken  subject  to  two  liens. 

Where  one  has  bought  land  and  takes  it  expressly  sub- 
ject to  two  mortgages,  he  cannot  by  making  default  in 
the  payment  t-f  interest  upon  the  earlier  mortgage  bring 
about  a  sheriff's  sale  and  buy  in  the  land  so  as  to  hold  it 
dischai^ed  from  the  hen  of  the  second  mortgage,  and  a 
bill  by  the  second  mortgagee  chargint;  combination  to 
bring  about  such  a  result  and  concealment  of  the  fact 
that  procecdirgs  were  pending  upon  the  earlier  mortgage, 
and  praying  a  declaration  that  the  rights  of  the  second 
mortgagee  are  unaffected  by  said  sale  should  not  be  dis- 
missed upon  a  demurrer. 

Tavlor  v.  Smith,  2  Whart.  4^2 ;  Woodburn  v.  The 
Bank,  5  W.  &  S.  447.  followed;  Ranch  v.  Dech,  116  Pa. 
157;  Rushton  V.  Lippincott,  119  Id.  12,  distinguished. 

Appeal  of  Clarence  Kennedy,  assignee  for 
the  benefit  of  creditors  of  the  Order  of  Vesta, 
from  the  decree  of  the  Comnaon  Pleas  No.  4,  of 
Philadelphia  County,  dismissing  his  bill  in  equity 
filed  against  Beauveau  Borie,  James  M.  Rhodes 
and  John  T.  Lewis,  Jr.,  trading  as  C.  &  H 
Borie;  John  S.  Martin,  Samuel  W.  Groome  and 
Nannie  A.  Groome,  his  wife. 

The  bill  set  forth  as  follows : — 

(i)  That  the  Order  of  Vesta,  a  corporation 
under  the  laws  of  the  State  of  Pennsylvania, 
made  an  assignment  for  benefit  of  creditors  to 
plaintifT,  duly  executed,  which  assignment  was 
recorded  on  October  7,  1892  ;  (2),  that  among 
the  assets  assigned  was  a  mortgage  of  Samuel  W. 
Groome  and  Nannie  A.  Groome,  his  wife,  for 
the  sum  of  five  thousand  dollars,  on  lands  stand- 
ing in  the  name  of  said  Nannie  A.  Groome,  sit- 
oaie  in  Radnor  Township,  Delaware  County; 
that  plaintiff  had  as  additional  security  for  said 
debt  the  note  of  Samuel  W.  Groome,  given  to 
said  Order  for  said  sum  of  five  thousand  dollars, 
dated  August  17,  1892,  and  payable  two  years 
after  date,  accompanied  by  certificates  for  three 
huinlred  shares  of  capital  stock  of  the  Commer- 
cial Cooperage  Company  of  Chicago,  which  had 
DO  market  \^ue;  that  the  debt  of  ^5,000  with 


interest  was  still  wholly  due  and  unpaid; 
that  this  mortgage  was  subject  to  the  lien  of 
a  prior  mortgage  given  by  the  said  Groome 
and  wife,  to  Fairmount  Park  Art  Associa- 
tion, to  secure  the  sum  of  J8,ooo  with  in- 
terest on  the  same  premises;  (3),  that  after 
the  assignment  for  creditors,  Samuel  W. 
and  Nannie  A.  -Groome,  conveyed  said  mort- 
gaged lands  and  premises  to  defendant,  John  S. 
Martin,  by  deed  dated  October  31,  1892,  the 
conveyance  being,  in  express  terms,  subject  to 
both  of  said  mortgages ;  that  Martin  was  a  clerk 
in  the  office  of  'defendants,  C.  &  H.  Borie,  and 
took  title  merely  for  them,  they  furnishing  the 
consideration ;  (4),  that  on  Friday,  February  10, 
1893,  a  writ  of  scire  facias  issued  on  the  Park 
Art  Association  mortgage  from  the  Court  6f 
Common  Pleas  of  Delaware  County,  returnable 
the  second  Monday  of  February,  which  was 
February  13,  but  three  days  after  the  issuing  of 
the  writ,  which  was  returned  nihil  habet,  and  * 
two  days  after  the  return  day  thereof,  on  Wed- 
nesday, February  15,  an  alias  writ  of  scire  facias 
issued,  returnable  to  the  third  Monday  of  that 
same  month  of  February,  which  writ  was  also 
returned  nihil  habet^  whereupon,  on  the  earliest 
possible  day,  viz,  on  Tuesday,  March  7,  judg- 
ment was  entered  by  default  for  want  of  an  ap- 
pearance on  two  returns  of  tUhil^  and  damages 
were  assessed  at  ^8,733. 38,  and  on  the  same 
day  a  writ  of  levari  facias  was  issued  and  on 
Saturday,  April  i,  the  sheriff  sold  said  premises, 
and  the  same  were  bought  by  respondent,  John 
S.  Martin,  for  the  sum  of  19,005,  and  on  the 
next  secular  day,  Monday,  April  3,  a  sheriff's 
deed  for  said  premises,  by  virtue  of  said  sale, 
was  made  to  respondent,  John  S.  Martin,  and 
was  duly  acknowledged  and  recorded ;  that  Mar- 
tin also  took  title  for  his  employers,  C.  &  H. 
Borie,  who  furnished  the  purchase  money;  (5), 
that  shortly  before  said  sheriff^s  sale,  and  during 
the  advertisement  thereof,  and  at  times  when  re- 
spondents, Martin  and  C.  &  H.  Borie  and  their 
counsel,  were  aware  of  the  proposed  sale,  the 
plaintiff  had  divers  conversations  and  conferences 
with  the  counsel  for  C.  &  H.  Borie  and  said 
Martin  respecting  the  stock  of  the  Commercial 
Cooperage  Company  so  held  by  him,  which  said 
C.  &  H.  Borie  desired  to  secure ;  that  plaintiff" 
stated  that  he  had  no  right  to  dispose  of  the  same 
at  tliat  time,  apart  from  his  mortgage,  and  pro- 
posed to  sell  his  mortgage  debt  and  all  securities 
connected  with  it ;  that  although  those  respond- 
ents and  their  said  counsel  were  then  well  aware 
of  the  proposed  sheriff's  sale,  they  made  no 
mention  or  reference  thereto;  but  all  reference 
to  said  sale  was  "studiously  avoided"  by  them; 
that  plaintiff  had  previously  been  informed  by 
respondent  Samuel  W.  Groome  that  there  was 
an  arrangement  of  some  kind  between  him  and 
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respondents  C.  &  H.  Bone,  and  had  been  told 
that  they,  said  C.  &  H.  Borie,  were  to  see  that  the 
incumbrances  were  protected;  relying  on  this 
and  on  the  fact  that  he  was  in  communication 
and  conference  with  their  counsel  and  under- 
stood that  they  would  purchase  the  said  mort 
gage  held  by  your  orator  as  soon  as  he  was  pre- 
pared to  bring  suit  thereon,  he  failed  to  examine 
the  records  of  Delaware  County  for  the  short 
space  of  seven  or  eight  weeks  between  the  issu 
ing  of  the  first  writ  of  scire  facias  and  the 
completion  of  the  sale  by  the  acknowledgment 
and  record  of  the  sheriffs  deed,  and  he  knew 
nothing  of  the  sale  until  after  the  acknowl- 
edgment and  record  of  the  sheriffs  deed. 
(6),  that  respondents  Martin  and  C.  &  H. 
Bbrie,  claimed  the  right  to  hold  said  mortgaged 
premises  free  and  clear  of  all  right  of  redemp 
tion  or  trust,  and  free  and  clear  of  the  mortgage 
of  plaintiff.  On  the  other  hand,  that  plaintiff 
claimed  that  said  respondents  ought  to  have  dis- 
xjlosed  the  fact  of  the  proposed  sale ;  that  they 
fiot  only  did  not  do  this,  but  the  fact  that  they 
^*  studiously  avoided  "  mention  of  it,  in  connec- 
ition  with  the  nature  of  the  conversation  and  the 
other  circumstances  of  the  case,  was  a  positive 
concealment  thereof ;  that  said  respondents,  as 
owner  or  owners  of  said  mortgaged  property, 
x:puld  not  in  law  buy  the  same  at  sheriffs  sale 
without  notice  to  or  knowledge  by  him,  so  as  to 
deprive  him  of  the  advantage  of  his  said  incum- 
brance, it  being  the  duty  of  the  respondents  to 
make  all  necessary  payments  on  said  prior  incum- 
brances ;  that  at  the  time  of  and  before  said  sale, 
the  plaintifif  was  possessed  of  sufficient  cash  assets 
of  said  assigned  estate  to  enable  him  to  protect 
his  interest  either  by  the  purchase  of  the  prior  in- 
cumbrance or  by  bidding  the  property  at  the  sale 
to  a  sum  sufficient  to  pay  his  incumbrance  in 
full,  and  would  have  thus  protected  himself  if  he 
had  known  of  the  proposed  sale. 

The  bill  prayed:  (i),  a  decree  "that  the 
title  of  the  respondents,  John  S.  Martin  and 
C.  &  H.  Borie,  was  not  affected  or  changed  by 
the  said  sheriffs  sale  and  the  deed  thereunder; 
that  the  said  mortgage  debt  of  your  orator  and 
the  lien  thereof  were  not  affected  or  discharged 
by  the  said  sale ;  and  that  the  said  mortgage  is 
still  a  valid  and  subsisting  lien  on  said  premises; 
(2),  that  respondents  be  required  to  pay  to 
plaintiff,  your  orator,  out  of  said  mortgaged 
premises,  the  mortgage  debt,  with  its  interest 
and  costs;  (3),  an  injunction  restraining  the 
said  respondents  from  selling,  conveying  or  in 
any  way  disposing  of  said  mortgaged  premises  or 
any  part  thereof,  without  paying  said  debt  to 
your  orator,  with  its  interest  and  costs;  (4), 
further  relief.  ,  t  u 

Beauveau  Borie,  James  M.  Rhodes  and  John 
T.  Lewis,  Jr.,  trading  as  C.  &  H.  Borie,  and 


John  S.  Martin ,  four  of  the  respondents,  demurred 
to  the  bill. 

The  Court  sustained  the  demurrer  and  dis- 
missed the  bill  at  the  costs  of  the  plaintiff.  The 
plaintiff  took  this  appeal  and  assigned  as  error 
the  dismissal  of  his  bill. 

J,  Howard  Gendell  and  John  G.  Johnson, 
for  appellant. 

Where  the  owner  of  land  subject  to  two 
mortgages,  who  has  directly  agreed  with  the  for- 
mer  owner  to  see  that  these  incumbrances  shall 
be  protected,  actually  procures  a  sale  to  be  made 
on  the  first  incumbrance  with  a  view  of  cutting 
out  the  second,  for  that  purpose  positively  con- 
cealing the  proceedings  from  the  holder  of  the 
second  mortgage,  and  he  himself  purchases  at  the 
second  sale,  his  title  has  not  changed.  He  has 
simply  paid,  through  the  sheriff,  a  debt  which  he 
ought  to  have  paid  directly  to  the  creditor ;  and 
he  cannot  avoid  his  obligation  to  the  second 
mortgagee  by  any  such  scheme. 

The  bill  -sets  up  circumstances  from  which 
these  facts  are  naturally  to  be  inferred  and  which 
require  explanation  from  af^ellees. 

Where  the  defendant  in  an  execution,  or  the 
owner  of  land  whose  duty  it  is  to  pay  a  prior  in- 
cumbrance, fails  to  perform  that  duty,  by  reason 
of  which  the  land  is  sold  and  he  himself  buys  it, 
he  takes  in  accordance  with  his  former  title,  and 
the  second  incumbrance,  especially  if  it  be  a 
mortgage,  is  not  discharged. 

There  are  two  distinct  grounds  upon  which 
this  can  be  sustained.  One  is  that  where  the 
owner  whose  duty  it  is  to  pay  an  incumbrance 
allcws  the  property  to  be  sold  and  buys  it  him- 
self, he  does  this  only  for  the  purpose  of  dis- 
charging the  later  incumbrance,  and  this  is  a 
fraud  on  the  incumbrancer. 

The  other  ground  is  that  the  title  of  the  owner 
of  the  land  is  really  never  divested.  He  owned 
it  before  the  sale — he  continues  to  own  it  after- 
ward. The  incunibrance  also  is  therefore  not 
divested. 

Taylor  v.  Smith,  2  Wliart  432. 

Woodburn  v.  F.  &  M.  Bank.  5  W.  &  S.  447. 

Goodz/.  Schoener,  10  Leg.  Int.  151. 

The  owner  of  the  property  cannot  gain  any 
advantage  by  his  own  act  in  substituting  another 
title  for  that  which  was  bound  by  the  mort- 
gage- 

Coote  on  Mortgages,  244. 
Taylor  v.  Wheeler,  2  Salk.  449. 
Smith  V.  Chichester.  4  Ir.  Eiq.  R.  580. 
Collett  V.  Hooper,  13  Ves.  255. 
Tones  v.  Kearney,  4  Ir.  Eq.  R.  74. 
Hughes  V.  Howard,  25  Beav.  575. 

G.  Heide  Norris  and  George  Tucker  Bisp' 
ham,  for  appellees. 
The  appellees  are  not  trustees  ex  makficio. 
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Kraft  V.  Smith,  117  Pa.  183. 
Salsbory  v.  Black,  1 19  Id.  200. 

No  fraud  being  alleged,  the  appellees,  as  pre- 
vious holders  of  the  title,  could  purchase  the 
property  at  sherifiTs  sale,  freed  and  discharged 
of  all  incumbrances. 

Raach  v.  Dcch,  1 16  Pa.  157. 
Roshton  V.  Lippiocott,  119  Id.  12. 

February  19,  1895.  Green,  J.  We  do  not 
think  that  the  rulings  in  Ranch  v,  Dech,  116 
Pa.  157,  and  Rushton  v.  Lippincott,  119  Pa.  12, 
control  the  decision  of  this  case.  In  both  of 
those  cases  the  purchaser  at  the  judicial  sale  was 
a  total  stranger  to  the  title  and  under  no  obliga- 
tion to  protect  the  title  against  any  incum- 
brances. He,  therefore,  took  the  lands  divested 
of  the  liens  which  were  sought  to  be  enforced, 
and  when  he  subsequently  conveyed  to  the  for- 
mer owner  the  purchaser  took  the  same  title 
which  he  held.  In  this  case  the  allegation  of  the 
bill  is  that  Martin  bought  the  property  from 
Groome  and  wife,  subject,  in  express  terms,  to 
both  the  mortgages  described  in  the  bill,  one  of 
which  is  the  mortgage  of  the  plaintiffs  assignor. 
It  is  true  that  Martin  was  not  the  original  mort- 
gagor, but  he  was  the  grantee  of  the  title  of  that 
person,  and  it  must  be  assumed  that  the  pur- 
chase money  which  he  agreed  to  pay  and  in 'con- 
sideration of  which  he  obtained  the  title,  was,  in 
part  at  least,  secured  by  the  very  mortgage 
which  he  now  claims  to  be  discharged  because 
there  was  a  sale  under  the  prior  mortgage,  which 
also  he  agreed  to  pay.  The  case  looks  now 
more  like  the  line  of  cases  of  which  Taylor  v. 
Smith,  2  Wharton,  432,  and  Woodbum  v.  The 
Bank,  5  W.  &  S.  447,  are  examples,  in  both  of 
which  the  purchaser's  title  was  held  to  be  sub- 
ject to  the  prior  liens. 

Nor  are  we  willing  to  say  conclusively,  at  this 
stage  of  the  pleadings,  that  no  force  is  to  be 
given  to  the  other  facts  stated  in  the  bill,  as  in- 
dicta  of  an  improper  purpose  to  use  the  sale  un- 
der the  first  mortgage,  as  a  means  of  divesting 
the  lien  of  the  second  mortgage,  which  the  pur- 
chaser Martin  had,  according  to  the  bill,  ex- 
pressly agreed  to  pay.  While  we  will  not  now 
review  these  facts,  as  we  do  not  wish  to  pre 
jodge  the  case,  we  are  of  opinion  that  they 
would  be  admissible  in  evidence,  and  be  enti- 
tled to  consideration,  in  support  of  the  charge 
of  a  combination  between  Martin  and  the  other 
defendants  to  destroy  the  lien  of  the  plaintiffs 
mortgage. 

The  case  comes  before  us  only  upon  a  de- 
murrer to  the  bill,  which  necessarily  admits  the 
truth  of  the  facts  stated  in  the  bill.  We  think 
the  case  should  be  heard  upon  its  merits  and  that 
there  is  a  sufficient  averment  of  facts  in  the  bill 


to  entitle  it  to  be  heard.  We  will  therefore 
overrule  the  demurrer  and  direct  the  defendants 
to  answer  over. 

The  judgment  of  the  Court  below  is  reversed, 
the  demurrer  of  the  defendants  is  overruled,  the 
bill  is  reinstated  and  the  defendants  are  directed 
to  answer  over,  and  the  record  is  remitted ;  the 
costs  of  this  appeal  to  be  paid  by  the  defendants. 

H.  B. 


Oct  *94,  214.  November  i,  1894. 

Freyer  v.  McCord. 

Deceit — Principal  and  agent — Liability  of  prin- 
cipal for  misrepresentations  of  agent — De- 
pends upon  principc^s  knowledge  and  consent 
—Proof  of. 

An  action  of  deceit  being  fonnded  on  fraud  or  moral 
wrong,  to  sustain  it  against  a  principal  on  misrepresen- 
tations of  hb  agent,  the  fraud  should  be  clear,  and  there 
should  be  in  addition  some  evidence  of  participation  or 
knowledge  on  the  part  of  the  principal,  or  circumstances 
which  should  have  put  him  on  inquiry. 

M.  authorized  her  agent  O.  to  sell  a  piece  of  property 
The  land  was  divided  by  a  public  road,  and  O.  advertised 
it  by  putting  up  a  sign  board  on  the  portion  above  the 
road.  ^  F.  agreed  to  buy,  and  a  deed  w^  prepared  by  G. 
which  called  only  for  the  portion  above  .the  road.  .The 
deed  was  executed  and  delivered  to  F.,who  raised  apart 
of  the  purchase  money  by  a  mortgage,  prepared  by  a 
building  association,  which  followed  the  lines  of  the 
deed.  F.  brought  an  action  of  deceit  against  M.,  and 
testified  that  he  could  not  read  English,  and  that  he  asked 
O.  whether  the  deed  was  all  right.  He  did  not.  however, 
ask  to  have  the  deed  read  to  him.  O.  testified  that  he  had 
told  F.  that  the  deed  included  the  whole  property,  but  it 
appeared  that  G.  had  called  to  O  's  attention,  that  the 
deed  only  covered  a  portion  of  the  tract  M.  testified 
that  she  had  never  authorized  O.  to  sell  anything  but  the 
upper  portion  of  the  property  above  the  road  : 

HeU^  that  there  was  not  sufficient  evidence  to  maintain 
the  action. 

Griswold  V,  Gebbie,  126  Pa.  353,  distinguished. 

Appeal  of  Zelas  K.  McCord,  defendant,  from 
the  judgment  of  the  Common  Pleas  No.  3,  of 
Allegheny  County,  in  an  action  of  trespass  (in 
deceit)  brought  by  Ernest  Freyer  against  Zelas 
K.  McCord,  to  recover  damages  for  misrepre- 
sentations in  regard  to  certain  land  bought  by 
said  plaintiff  from  said  defendant. 

Upon  the  trial,  before  McClung,  J.,  the  fol- 
lowing facts  appeared :  Zelas  K.  McCord,  the 
defendant,  was  the  owner  of  a  small  tract  of 
land  in  the  borough  of  Etna,  described  as  one 
piece  in  the  deed  from  E.  E.  Graham  et  al.^ 
dated  March  16,  1878,  under  which  she  acquired 
title,  and  containing  one  acre  and  one  hundred 
and  forty-four  perches.  A  public  road,  known 
as  Washington  street,  ran  through  this  tract,  part 
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of  which  lay  above  and  part  below  the  road. 
Ernest  Freyer,  the  plaintiff,  was  a  tenant  upon 
this  property  under  Mrs.  McCord,  from  1884  to 
1888,  during  which  time  he  used  the  part  lying 
on  the  lower  side  of  the  road  as  part  of  the 
leased  premises.  This  lower  part  was,  however, 
not  fenced,  and  there  was  nothing  to  show  that 
it  belonged  to  the  rest  of  the  property.  In  1892 
Mrs.  McCord,  who  was  living  in  Denver,  Color- 
ado, authorized  Henry  Ochse  to  sell  this  land 
with  the  improvements  thereon.  There  was  no 
written  authority  to  sell  given,  nor  any  writing 
of  any  kind  describing  the  land  to  be  sold. 
Ochse  put  a  "For  Sale"  notice  on  the  land 
above  the  road,  and  shortly  afterwards  Ernest 
Freyer  purchased  the  land  for  |i  ,500.  The  deed, 
which  was  written  by  R.  I.  Graham,  a  justice 
of  the  peace,  and  father  of  Mrs.  McCord, 
called  only  for  part  of  the  land  above  the  road. 
It  was  sent  to  Mrs.  McCord,  who  executed  it,  and 
shortly  afterwards  it  was  delivered  to  Freyer,  in 
Ochse's  office,  at  which  time  the  purchase  money 
was  paid  in  full.  Part  of  the  purchase  money 
was  raised  from  a  building  association  by  a  mort- 
gage on  the  premises,  in  which  the  description 
was  the  same  as  in  the  deed.  Subsequently 
Freyer,  alleging  that  the  deed  did  not  embrace 
all  of  the  land  sold  to  him,  had  a  new  deed  pre- 
pared and  forwarded  to  Mrs.  McCord,  but  she 
refused  to  execute,  saying  that  the  deed  already 
executed  and  delivered  embraced  all  the  land  she 
had  agreed  to  sell.  Freyer  then  brought  this 
suit.  It  was  in  evidence  that  the  plaintiff 
was  a  German  who  spoke  and  understood 
English  very  little,  and  could  not  read  it. 
He  testified  that  when  the  deed  was  delivered, 
he  asked  Oclise  **Is  the  deed  all  right?  I  can't 
read  English."  He  further  said,  **I  guess  he  said 
that  it  was  all  right."  Ochse  denied  this,  but  tes- 
tified that  he  told  the  plaintiff  that  the  deed  in- 
cluded the  whole  property.  He  admitted,  how- 
ever, on  cross-examination,  that  Graham,  who 
drew  the  deed,  had  just  before  told  him  that  the 
lines  ran  only  to  the  road. 

The  defendant  requested  the  Court  to  charge 
as  follows  :  **That  under  the  pleadings  and  evi- 
dence in  this  case  the  plaintiff  cannot  recover." 
Answer,  Refused.  (First  assignment  of  error) 
The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows : — 

**This  action,  which  is  presented  to  you  for 
determination,  is  one  called  an  action  of  deceit, 
or  at  least  was  so  called  when  lawyers  were  re- 
quired to  study  their  profession  as  far  as  plead- 
ing was  concerned,  and  to  understand  the  dis- 
tinction between  actions.  It  is,  in  its  essence, 
an  action  of  deceit. 

"The  plaintiff  alleges  that  he  purchased  from 
Mrs.  McCord,  the  defendant,  through  her  agent, 
a  certain  lot  or  tract  of  land  in  Etna,  and  that 


whilst  he  paid  the  full  price  that  he  agreed  topay, 
that  he  only  obtained  a  part  of  the  land.  This 
is  only  a  part  of  the  case. 

"[For  the  purpose  of  recovery  in  this  case,  it 
is  not  sufficient  that  he  should  show  you  simply 
that  he  purchased  a  tract  of  land,  and  only  got 
a  portion  of  it.  He  must,  in  addition,  convince 
you  by  the  weight  of  the  evidence,  that  he  was 
tricked  into  paying  this  full  price  for  that  portion 
of  the  land.  There  must  have  been  a  deceit,  a 
fraud,  or  a  trick  on  the  part  of  the  defendant, 
either  by  herself  or  through  her  agent.  If  you 
find  all  the  other  facts  and  fail  to  find  that  fraud, 
that  deceit — fail  to  find  that  the  defendant,  or 
her  agent,  obtained  the  money  for  the  whole 
tract,  the  full  price,  by  a  trick,  whilst  they  only 
conveyed  a  portion  of  the  land,  then  you  cannot 
find  for  the  plaintiff.  You  must  find  that  they 
conveyed  simply  a  portion  of  what  they  knew 
he  had  bought,  and  that  they,  by  deceiv- 
ing him  into  the  belief  that  he  was  getting  his 
whole  purchase,  obtained  from  him  the  purchase 
money  for  that  whole  purchase.] 

"If  he  knew  that  he  was  only  getting  a  part  of 
the  land,  although  he  had  bought  the  whole, 
then  he  cannot  recover  here  because  that  was  not 
deceit.  That  is  simply  a  mistake  \  if  there  was 
no  actual,  moral  wrong  done,  no  trick  played, 
then  he  could  not  recover,  although  he  might 
have  a  remedy  in  another  form  of  action.  I 
have  said  that  this  fraud  must  have  be^n  perpe- 
trated either  by  the  defendant  or  by  the  agent. 

*' [She  did  not  p)ersonally  conduct  this  sale  ; 
she  conducted  it  through  her  agent.  Mr.  Ochse 
was  perhaps  her  agent  as  to  part  of  it,  and  Mr. 
Graham,  her  father,  as  to  the  balance.  Mr. 
Ochse  had  to  do  with  the  sale,  and  Mr.  Graham 
specially  with  the  preparation  and  delivery  of 
the  deed.  What  they  did  even  in  the  way  of  a 
fraud  or  a  trick,  within  the  scope  of  their  au- 
thority, would  be  binding  upon  her  ;  and  if  they 
did  anything  outside  of  the  scope  of  the  authority 
which  she  had  given  them,  and  she  afterwards 
ratified  that,  then  she  would  be  bound  by  it,  and 
would  be  liable  for  their  acts.  If  she  took  ad- 
vantage of  a  trick  that  they  had  played,  obtained 
the  benefit  of  it  and  held  to  it,  then  that  would 
be  a  ratification  of  their  act.  Although  she  only 
intended  to  sell  a  part  of  this  land,  if  the  agent,, 
by  selling  the  whole,  obtained  an  offer  and  then 
by  a  trick  got  the  purchaser  to  accept  a  part  for 
the  whole,  and  thus  got  that  whole  price,  and 
she  ratified  it  by  accepting  the  benefit,  and  re* 
fusing  to  right  the  wrong,  then  she  would  be 
liable  for  the  act  of  the  agent,  and  there  could 
be  a  recovery  against  her  as  if  it  were  against  the 
agent.] 

*«This,  I  think,  gentlemen,  explains  all  the 
legal  principles  which  govern  this  case. 

"[I  repeat  that  you  must  find  that  element  of 
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moral  wrong  in  the  case  in  order  for  the  plain- 
tiff to  recover  here.  You  must  find  that  there 
was  a  fraud  perpetrated  upon  this  plaintiff,  that 
he  was  deceived  into  paying  this  money  for  a 
port  of  the  land  that  he  had  bought,  and  you 
must  find  that  he  did  actually  buy  the  larger  tract 
of  land  and  only  got  the  smaller.  It  is  admitted 
that  the  latter  is  the  fact.  He  could  not  be  de- 
ceived, of  course,  if  he  only  bought  the  portion 
above  the  road,  and  he  could  not  be  deceived  if 
he  bought  the  whole  of  it,  if,  before  he  accepted 
and  paid  the  money  he  was  informed  that  the 
deed  only  conveyed  that  which  was  above  the 
road.  It  is  said  that  that  statement  was  made  in 
his  hearing.  He  alleges  that  he  did  not  hear  any 
such  statement,  and  did  not  understand  that  that 
was  the  fact,  but  supposed  he  was  receiving  the 
whole  tract.  The  plaintiff  is  a  German,  and 
while  he  speaks  English,  he  does  not  speak  it 
very  fluently,  perhaps,  and  that  may  account  for 
his  failure  to  understand,  at  least  it  is  an  element 
to  be  regarded  by  you  in  weighing  the  testi- 
mony. If  you  determine,  however,  that  he  did 
miderstand  that,  you  should  at  once  find  for  the 
defendant.  If  not,  and  you  find  the  other  ele- 
ment of  the  case,  and  find  that  they  took  advant- 
age of  his  ignorance,  and  of  the  supposition 
upon  his  part  that  he  was  getting  the  whole,  to 
trick  out  of  him  the  purchase  money  for  the 
whole,  then  the  action  would  be  made  out  and 
he  would  be  entitled  to  recover  the  damages 
which  he  suffered.] 

«*[Now  the  damages  which  he  suffers  are  sim- 
ply the  lessened  value  of  this  property  by  reason 
of  cutting  off  what  was  below  the  road.  How 
much  less  in  value  of  property  has  he  than  if 
he  had  gotten  what  he  bought?  You  have  the 
testimony  of  the  witnesses.  The  testimony  of 
the  plaintiff's  witnesses  varies  from  |2oo  to|5oo; 
perhaps  the  testimony  of  the  defendant's  wit- 
nesses varies  from  $50  to  I150.  Perhaps  you 
find  generally  in, these  matters  of  opinion  that 
people  are  honestly  likely  to  be  more  influenced 
by  their  leaning  towards  one  side  or  the  other, 
than  in  other  cases.  A  matter  of  opinion  is 
very  flexible,  and  a  party  can  go  up  and  down, 
but  you  probably  find  the  true  point  at  which 
you  should  arrive  between  the  extremes.]*' 

Verdict  for  plaintiff  in  the  sum  of  I325. 
Whereupon  the  defendant  took  this  appeal,  as- 
signing for  error  the  answer  to  her  point,  and  the 
portions  of  the  charge  as  given  above  in  brackets. 

J.  AfcF,  Carpenter^  for  appellant. 

The  plaintiff  cannot  recover  in  this  action  un- 
less equity  would  have  afforded  him  relief  in 
reforming  the  deed,  which  cannot  be  done  upon 
the  testimony  of  only  one  witness,  Ochsef 
e^>ecially  when  such  testimony  is  flatly  contra- 
dicted, and  further  weakened  by  the  circum- 
stances of  the  case. 


Rowand  v,  Finney,  96  Pa.  196. 

Cullmans  v.  Lindsay,  18  Weekly  Notes,  509. 

Stafford  v,  Giles,  135  Pa.  411. 

The  plaintiff  must  offer  to  reconvey  the  land, 
on  repayment  of  the  purchase  money,  before  he 
can  recover  in  this  suit. 

PearsoU  v,  dapin,  44  Pa,  9. 
Babcock  v.  Day,  104  Id.  4. 

The  defendant  executed  and  delivered  her 
deed  in  perfect  good  faith,  and  cannot  be  an- 
swerable, in  an  action  of  deceit,  for  the  alleged 
fraud  of  her  agent,  on  the  ground  that  she  prof- 
ited by  it. 

Titus  &  Scudder  v.  C.  &  F.  R.  R.  Co.,  46  N.  J.  L. 

393 
Kennedy  v,  McKay,  14  Vroom,  288. 

J.  M,  Swearingcfiy  {Samuel  Mc Clay  with  him), 
for  appellee. 

A  principal  is  responsible  for  the  misrepresent- 
ations of  his  agent  within  his  authority;  and 
Ochse  testified  that  he  was  authorized  by  the  de- 
fendant to  sell  the  entire  lot,  and  did  so  sell  it 
to  the  plaintiff. 

Gn^wold  V.  Gebbie,  126  Pa  365. 
Lee  V.  Dean,  3  Wharton,  315. 

The  plaintiff  is  at  liberty  to  affirm  the  con- 
tract, so  far  as  executed,  and  sue  for  the  value  of 
the  balance. 

Wharton  on  Contracts,  sec.  232. 

Wiswall  V,  Hall,  3  Paige,  313. 

•  January  7,  1895.  Mitchell,  J.  While  the 
general  rule  that  the  principal  is  liable  for  his 
agent's  misrepresentations  is  unquestionable,  as 
was  held  in  Griswold  v,  Gebbie,  126  Pa.  353, 
yet  the  action  of  deceit  being  founded  on  fraud 
or  moral  wrong,  to  sustain  it  against  the  princi- 
pal on  such  representations,  the  fraud  should  be 
clear,  and  there  should  in  addition  be  some  evi- 
dence of  participation,  or  knowledge  on  the  part 
of  the  principal,  or  circumstances  which  should 
have  put  him  upon  inquiry.  Inotherwords,assaid 
in  Griswold  v  Gebbie,  "the  scienter  must  not 
only  be  alleged  but  proved."  A  man  may  be 
liable  to  make  good  the  value  of  another's  prop- 
erty which  he  has  used,  though  he  may  have 
used  it  innocently  and  unwittingly,  but  he  could 
not  be  convicted  of  larceny  unless  he  took  it 
animo  furandi,  nor  can  he  be  punished  by  dam- 
ages in  deceit  for  a  fraud  without  evidence  that 
he  participated  or  knew,  or  ought  to  have  known 
it.  Griswold  v.  Gebbie  was  said  to  be  a  very 
close  case,  but  attention  was  called  in  the  opinion 
to  the  fact  that  the  defendant  not  only  knew  of 
the  preparation  of  the  deceptive  circular  by  her 
agent,  but  had  herself  given  it  to  some  parties 
who  inquired  about  the  property. 

That  element  is  entirely  wanting  in  the  pre- 
sent case.     There  is  no  evidence  that  either  the 
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defendant,  or  Graham,  her  agent  to  prepare  the 
deed,  knew  of  any  fraud,  if  in  fact  any  fraud 
was  committed.'  The  property  was  advertised 
by  a  sign  board  put  up  on  the  portion  above  the 
road;  the  part  below  the  road  was  not  fenced 
and  had  nothing  to  indicate  that  it  was  part  of 
the  same  ownership ;  the  deed  plainly  described 
the  land  as  above  the  road,  so  that  the  iden- 
tity or  variance  between  the  thing  con veyed  and 
the  thing  bought  was  evident  to  the  slightest 
examination ;  the  plaintiff  was  a  German  but 
he  spoke  English,  and  was  bound  to  know  what 
his  deed  contained,  unless  it  was  misread  to  him, 
which  is  not  alleged ;  he  took  it  to  the  attorney 
of  his  building  association  who  examined  it  and 
prepared  a  mortgage,  following  the  same  de 
scription,  plaintiff  executed  it  with  that  descrip- 
tion, took  charge  of  the  land,  rented  it  for  a 
time  and  then  moved  on  it  himself  and  made  no 
complaint  for  some  months,  how  many  not  ex- 
actly shown.  The  defendant  denied  positively 
that  she  authorized  or  intended  to  sell  anything 
more  than  the  upper  lot  properly  described  in  the 
deed,  and  it  was  admitted  that  she  never  gave 
Ochse  any  written  authority,  or  had  any  per- 
sonal communication  at  all  with  the  plaintiff. 
Against  the  sale  with  these  surroundings  the  only 
evidence  of  fraud  or  deceit  is  the  allegation  that 
Ochse  told  plaintiff  that  the  deed  was  **all 
right,"  and  as  to  this  the  testimony  of  plaintiff 
and  his  witness  is  at  variance.  Plaintiff  says  he 
asked  Ochse,  "Is  the  deed  all  right?  I  can't 
read  English,"  and  says,  "I  guess  he  said  it  was 
all  right."  Ochse  says  plaintiff  did  not  ask  any- 
thing about  the  deed,  but  that  he  told  him  it  in- 
cluded the  whole  property,  and  he  says  he  told 
him  so  in  the  face  of  the  fact  that  Graham,  who 
drew  the  deed,  had  just  told  him,  Ochse,  the 
contrary.  If  plaintiff  was  deceived  it  was  by 
Ochse,  and  his  action  for  deceit  should  have 
been  against  him.  The  evidence  is  entirely  in- 
sufficient to  support  such  an  action  against  the 
defendant,  the  utmost  that  it  amounts  to  against 
her  being  that  plaintiff  did  not  get  the  whole  of 
the  land  he  thought  he  was  buying,  and  that  by 
reason  of  the  circumstances  he  might  be  entitled 
to  a  rescission  on  tender  of  reconveyance.  The 
defendant's  point  should  have  been  affirmed, 
and  verdict  directed  for  her  on  the  insufficiency 
of  the  evidence  to  maintain  this  action. 
Judgment  reversed.  s.  h.  t. 


Oct.  '94, 39.  October  23,  1894. 

Sturgis  V.  Kountz. 

Negligence  —  Proximate  cause^^Ferryboat  — 

Defective  guard  rail — Duty  of  ferry- 

man, 

A  ferryman  must  provide  his  boat  with  all  proper  and 
suitable  guards  and  barriers  for  the  security  of  property 
carried  by  him,  although  ordinary  care  is  required  of  the 
traveler. 

Plaintiff  took  passage  with  his  horse  and  wagon  upon 
a  ferry-boat,  a  tug  passing  sounded  its  whistle,  which 
frightened  the  horses  on  the  boat  and  plaintiff's  horse 
backed  against  the  entrance  rail  of  the  boat,  which  being 
in  a  defective  condition  broke  and  let  the  pUintifi's  horse 
and  wagon  fall  into  the  river : 

Held^  that  as  the  blowing  of  a  steam  whistle  by  a  pass- 
ing vessel  was  not  out  of  the  ordinary  course  of  things, 
and  as  it  was  not  out  of  the  ordinary  and  usual  habit  of 
horses  to  take  fright  at  such  a  sound,  the  ferryman  roust 
be  required  to  have  foreseen  and  provided  against  the 
consequence  of  such  fright  on  the  part  of  horses  carried 
by  him,  and  that  the  break  ng  of  the  rail  by  the  pushing 
of  a  frightened  horse  against  it,  was  the  natural  and  prol^ 
able  consequence  of  the  use  of  such  a  defective  bar ;  and 
that  this  constituted  negligence,  which  was,  under  the 
circumstances,  the  proximate  cause  of  plaintiff's  injury. 

Township  v.  Watson,  3  Atlantic  Rep.  869,  followed. 

Appeal  of  William  J.  Kountz,  Jr.,  defendant, 
from  the  judgment  of  Common  Pleas  No.  2,  of 
Allegheny  County,  in  an  action  of  trespass 
brought  by  W.  W.  Sturgis,  to  recover  for  dam- 
ages  incurred  through  the  alleged  negligence  of 
the  defendant. 

The  facts  in  this  case,  appearing  on  the  trial 
before  White,  J.,  are  fully  stated  in  the  opinion 
of  the  Supreme  Court,  infra. 

The  defendant  excepted  and  assigned  as  error 
that  the  Court  refused  to  direct  a  verdict  for  the 
defendant  and  also  because  the  Court  entered 
judgment  for  the  plaintiff  upon  the  point  re- 
served in  the  special  verdict  as  follows : 

**We  find  for  the  plaintiff  I365,  and  also  find 
the  following  facts  :  The  accident  to  the  plain- 
tiff was  caused  by  the  blowing  of  steam  on  a  tug 
boat  passing  near  the  ferry-boat,  which 
frightened  the  horses  on  the  ferry-boat,  causing 
the  team  in  front  of  plaintiff's  to  prance  and 
back  against  plaintiff's  horse,  thereby  causing 
plaintiff's  horse  to  rear  and  back  and  in  a 
frightened  condition  whirl  around  suddenly, 
strike  the  guard  rail  across  the  entrance  of  the 
wagon  way  with  his  body,  breaking  the  rail  and 
plunging  into  the  river. 

**The  verdict  subject  to  the  opinion  of  the 
Court  on  the  question  of  law  reserved,  to  wit, 
i^hether  upon  the  facts  stated  the  proximate 
cause  of  the  accident  was  the  blowing  of  steam 
on  the  tug-boat,  in  the  sense  that  the  defendant 
was  not  responsible  for  the  accident,  although 
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the  guard  rail  may  have  been  defective ;  and  if 
sOy  judgment  to  be  given  for  defendant  nan  ab^ 
stanie  veredicta.** 

E,  Z.  Smith,  {Thomas  Patterson  with  him), 
for  appellant. 

The  testimony  and  the  special  finding  of  the 
jury  show  that  the  whistling  or  escaping  steam  of 
the  tug-boat  "John  Dippel"  was  the  moving 
cause  of  the  accident,  and  that  the  alleged  de- 
fect in  the  guard  rail,  if  it  contributed  at  all,  was 
but  incidental. 

The  liability  of  a  ferryman  is  not  that  of  a 
ccmimon  carrier,  at  least  where  the  passenger  re- 
tains control  of  his  own  property.  It  is  most 
nearly  like  the  liability  of  the  owner  of  a  bridge 
or  turnpike.  The  ferry  is  really  but  a  continua- 
tion of  the  public  highway. 

Amer.  &  Eng.  Enc.  of  Law,  Tit.  Ferries,  Vol  7,  pp. 
941  and  947. 

The  defendant  is  therefore  not  liable. 

HeiT  V,  Lebanon,  149  Pa.  222. 
Township  v.  Wagner,  127  Id.  184. 
Worrili'W  V.  Township,  149  Id.  40. 
Schaeffer  v.  Township,  150  Id.  145. 
Kieffert;.  Hammelstown  Borough,  151  Id.  310. 
Behling  v,  Fife  Line,  160  Id.  359. 

If  the  owners  of  the  ferry  are  bound  to  take 
proper  precautions  for  the  safety  of  travelers,  the 
traveler  himself  is  bound  to  take  every  precau- 
tion that  he  can  for  the  safety  of  himself  and 
property- 
White  V.  The  Winnisimmet  Co.,  7  Cush.,  155. 
Philadelphia  Traction  Co.  v.  Bernheimer,  125  Pa. 
615. 

The  driver  of  a  horse  is  obliged  to  keep  con- 
trol of  him  as  well  as  he  can  under  all  the  cir- 
cumstances. When  the  plaintiff  drove  on  the 
ferry-boat  all  occasion  for  his  remaining  seated 
in  the  vehicle  was  at  an  end.  He  was  in  a  place 
where,  if  he  remained  seated  and  his  horse 
frightened,  there  was  no  room  or  means  to  con- 
trol him.  His  vehicle  was  so  light  as  to  form 
practically  no  check  on  the  movements  of  the 
horse.  If  for  convenience  or  indifference  he 
preferred  to  remain  seated,  he  neglected  to  take 
necessary  precaution,  and  when  in  his  insecure 
position  he  paid  no  attention  to  the  approaching 
tug  until  the  whistle  frightened  his  horse  and  he 
found  himself  without  any  means  to  control  him 
he  was  guilty  again  of  neglect  of  a  most  ap- 
parent precaution.  The  only  reason  or  excuse 
for  the  plaintiff^s  conduct  is  that  he  did  not  an- 
ticipate that  his  horse  would  frighten ;  he  hardly 
seems,  then,  to  be  in  a  position  to  demand  that 
others  should  anticipate  that  which  did  not  seem 
to  him  to  need  precautions. 

M.  H.  Stevenson,  {W,  7.  Tredway  with 
him),  for  appellee. 

Tlie  general  finding  of  the  jury  fixes  and  es- 


tablishes two  facts;  first,  that  the  plaintiff  was 
guilty  of  no  contributory  negligence,  and  sec- 
ondly, that  the  defendant  was  guilty  of  contribu- 
tory negligence.  The  case  was  properly  sub- 
mitted to  the  jury. 

P.  R.  R.  Co.  r.  Hope,  80  Pa.  373. 
Haveily  v,  R.  R.  Co.,  135  Id.  59. 

**A  proximate  cause  is  one  which  in  natural 
sequence  undisturbed  by  any  independent  causes- 
produced  the  result  complained  of.** 

Behling  v.  Pipe  Line,  160  Pa.  359. 
Township  v.  Watson,  3  Atlantic,  869. 

The  negligence  of  the  defendant  in  failing  to 
provide  a  sound  and  sufficient  guard  rail  or  other 
protection  at  the  entrance  to  or  exit  from  the 
boat  to  prevent  teams  and  wagons  from  going 
overboard  into  the  river,  was  the  direct,  proxi- 
mate and  efl&cient  cause  of  the  injury.  The 
plaintiff  was  not  bound,  nor  was  it  the  usual 
thing  for  the  driver  of  a  cart  or  buggy,  to  step 
out  of  the  same  upon  going  on  the  ferry-boat. 
The  cases  cited  in  the  appellant*s  paper  book  do 
not  fit  this  case.  They  are  all  cases  where  the 
causa  causans  was  something  unexpected,  un- 
looked  for,  or  extraordinary,  and  something 
against  which  no  prudence  or  forethought  would 
have  suggested  their  happening,  something  for 
which  the  defendant  was  not  responsible  and 
was  not  bound  to  anticipate. 

*  *In  the  case  at  bar  it  was  undoubtedly  the  duty 
of  those  in  charge  of  the  ferry-boat  to  guard 
against  accidents  from  horses  becoming  fright- 
ened on  the  boat,  for  that  might  fairly  and  rea- 
sonably be  anticipated.  It  was  something  that 
might  naturally  and  probably  be  expected.  No 
doubt  for  this  purpose  the  guard  rail  at  the 
wagon  entrance  was  provided.  Horses  might 
be  frightened  by  the  shaking  and  moving  of  the 
boat  on  the  water.  They  might  be  frightened 
by  passing  boats  or  steam  whistles  on  the  river, 
and  these  were  matters  to  be  expected  and  pro- 
vided against.*'  (Opinion  of  Court  below  on 
verdict  for  judgment  non  obstante  veredicto*') 

January  7,  1895.  Dean,  J.  The  defendant 
was  the  owner  of  a  ferry-boat,  * 'William  Thaw,*' 
plying  between  lower  part  of  Allegheny  City 
and  south  side  of  the  Ohio  river.  On  9th 
of  February,  1892,  the  plaintiff.  Dr.  W.  W. 
Sturgis,  a  practicing  physician,  drove  on  the 
boat  in  a  light  two- wheeled  sulky,  to  be  ferried 
from  north  to  south  side.  The  boat  left  the 
wharf,  and  was  some  distance  from  it  in  the 
channel,  when  it  was  passed  by  a  small  tug 
boat,  the  **John  Dippel,*'  which  when  near  to 
the  ** William  Thaw,**  blew  its  steam  whistle. 
This  frightened  the  horses,  of  which  there  were 
a  number  on  the  ferry  boat.  The  entrance  on 
the  boat  from  the  landing  had  been  closed  by  a 
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wooden  rail  or  bar  to  prevent  frightened  or  un- 
ruly horses  from  backing  vehicles  ,off  the  boat, 
or  from  plunging  over  into  the  water.  When 
frightened  by  the  scream  of  the  whistle,  the 
horses  commenced  backing  and  plunging.  The 
plaintiff  was  sitting  in  his  sulky,  the  horse's  head 
in  the  direction  of  the  forward  part  of  the  boat, 
and  the  rear  of  the  sulky  not  far  from  the  cross 
bar  which  protected  the  entrance ;  in  front  of 
him  was  a  two-horse  team,  which  backed 
against  plaintiff's  horse;  his  horse  then  backed, 
turned  almost  around  towards  the  outside  of  the 
boat,  struck  the  cross  bar  with  his  shoulder, 
broke  it,  and  plunged  into  the  river  with  sulky 
and  driver.  The  horse  was  drowned,  the  sulky 
lost,  but  the  owner  was  rescued  without  sustain 
iug  any  serious  personal  injury.  He  brought 
suit  for  loss  of  his  horse  and  sulky  against  de- 
fendant, the  owner  of  the  ferry-boat,  averring 
negligence  in  putting  up  and  using  a  defective 
and  insufficient  cross  bar  to  protect  the  owners 
of  teams  in  traveling  on  the  boat.  The  bar 
had  been  broken  and  spliced  to  be  used  tempor- 
arily, until  a  new  one  was  procured.  Several 
days  before  the  accident,  the  inspector  of  hulls 
had  called  attention  to  the  defective  rail,  and 
directed  it  should  be  replaced. 

The  jury  rendered  a  special  verdict  for  plain- 
tiff, in  the  sum  of  ^365  damages,  subject  to  the 
opinion  of  the  Court  on  the  question,  whether 
the  blowing  of  the  whistle  on  the  tug  "Dippel" 
was  the  proximate  cause  of  the  accident  in  the 
sense  that  the  owner  of  the  **Thaw"  was  not 
responsible,  even  if  the  guard  bar  or  rail  was 
defective.  If  so,  then  judgment  to  be  entered 
for  defendant  notwithstanding  verdict  for  plain- 
tiff. 

The  Court,  afterwards,  in  an  opinion  filed  en 
tered  judgment  for  the  plaintiff  on  the  verdict, 
From  this  defendant  appeals.  While,  as  ar 
gued  by  appellant,  the  liability  of  a  ferryman, 
under  the  facts  in  this  case,  was  not  exactly  as 
great  as  that  of  a  common  carrier  of  goods, 
nevertheless,  having  undertaken  to  carry  the 
plaintiff,  with  his  horse  and  vehicle,  for  hire,  his 
duty  was  to  carry  safely  as  against  defects  and 
insufficiency  of  his  boat  or  neglect  on  part  of 
himself  and  servants.  At  the  same  time  the 
plaintiff,  the  owner  of  the  horse  and  sulky,  as- 
suming the  care  of  them  while  on  the  boat,  was 
bound  to  exercise  ordinary  watchfulness  and 
skill  to  prevent  loss  or  injury:  Wyckoff  v.  Ferry 
Co.,  52  N.  Y.  32.  And,  as  is  said  in  Clark  tf. 
Ferry  Co.,  35  N.  Y.  485  :  "They  (the  owners 
of  the  boat)  are  also  required  to  be  provided 
with  all  proper  and  suitable  guards  and  barriers 
on  the  boat,  for  the  security  of  the  property 
thus  carried,  and  to  prevent  damage  from  such 
casualties  as  it  would  be  naturally  exposed  to, 
iJthough  ordinary  care  is  required  on  part  of 


the  traveler."  In  this  last  case,  as  here,  a  horse 
was  lost  while  the  owner  was  in  the  vehicle  ;  it 
took  fright  and  backed  against  the  chain  which 
was  used  to  close  the  entrance  to  the  ferry  deck, 
the  chain  broke  because  of  a  defective  hook  in 
it.  The  ferry  company  was  held  answerable  for 
negligence.  To  the  same  effect  are  Lewis  v. 
Smith,  107  Mass.  334;  Walker  e^.  Jackson,  10 
M.  &  W.,  161.  Therefore  in  view  of  the  ver- 
dict, the  single  assignment  of  error  for  our  con- 
sideration is  the  one  urged  that,  even  if  the 
broken  rail  was  defective,  the  proximate  and 
controlling  cause  of  the  accident  was  the  blow- 
ing of  the  tug  whistle,  for  which  defendant  is 
not  answerable,  and  that  the  Court  erred  in  not 
so  instructing  the  jury. 

The  question  of  negligence  of  defendant,  in 
not  providing  such  a  guard  rail  as  ordinary  care 
required ;  the  question  of  the  alleged  contribu- 
tory negligence  of  plaintiff  in  not  getting  from 
his  sulky  and  taking  his  horse  by  the  head  and 
quieting  him,  were  both  fully  and  impartially 
submitted  to  the  jury  and  found  against  defend- 
ant. 

It  seems  to  us,  under  the  facts,  the  blowing  of 
the  whistle,  although  the  originating  cause  of  the 
injury,  cannot  relieve  the  defendant  from  lia- 
bility. The  cases  cited  and  presented  so  con- 
cisely by  the  learned  counsel  for  appellant  are 
unanswerable  when  applied  to  the  facts  in  them, 
and  even  tu  facts  as  he  assumes  them  to  be  in 
this  issue,  if  some  of  the  significant  interme- 
diate facts  be  not  noticed.  "The  true  rule  is, 
that  the  injury  must  be  the  natural  and  probable 
consequence  of  the  negligence;  such  a  conse- 
quence as,  under  the  surrounding  circumstances 
of  the  case,  might  and  ought  to  have  been  fore- 
seen by  the  wrong-doer,  and  likely  to  flow  from 
his  act:"  Township  v.  Watson,  3  Atlantic  R., 
869.  To  the  same  effect  is  Behling  v.  Pipe  Line, 
160  Pa.  359.  And  so  all  the  cases  cited  on  both 
sides,  either  expressly  or  by  implication,  rule. 

Was  the  plunging  of  this  frightened  horse 
against  the  guard  rail  such  a  consequence  as 
ought  to  have  been  foreseen  by  the  owner  of 
the  ferry-boat?  The  primary  cause  of  the 
plunging  was  the  blowing  of  the  whistle ;  but  the 
primary  is  by  no  means  always  the  na- 
tural and  probable  cause  of  the  particular  in- 
jury. It  is  not  when  there  is  a  sufficient  and  in- 
dependent cause  between  it  and  the  injury.  In 
such  case  resort  must  be  had  by  the  sufferer  to 
the  originator  of  the  intermediate  cause.  As  is 
said  by  Agnew,  J.,  in  Railroad  Co.  v.  Hope, 
80  Pa.  377,  the  question  is :  **Was  there  a  con- 
tinuous succession  of  events  so  linked  together 
that  they  become  a  natural  whole,  or  whether 
the  chain  of  events  is  so  broken  that  they  be- 
come independent  and  the  final  result  cannot 
be  said  to  be  the  natural  and  probable  conse- 
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qoence  of  the  primary  cause."  The  primary, 
natural  and  probable  consequence  of  the  blow- 
ing of  the  whistle  was  the  fright  of  the  horses 
and  their  rearing  and  plunging ;  any  injury  they 
might  have  done  to  each  other,  or  those  in 
charge  of  them  on  the  boat,  would  not  have 
been  attributable  to  the  owner  of  the  ferry-boat, 
because  that  was  the  consequence  of  the  primary 
cause,  the  blowing  of  the  whistle.  But  what  is 
naturally  to  be  expected  from  a  frightened  horse 
on  the  narrow  circumscribed  dfeck  of  a  ferry- 
boat? Manifestly,  that  he  will  plunge  off  it  into 
the  water.  This  the  ferry-boat  owner,  to  a  large 
extent,  provided  against  by  guard  railing  of  suf 
ficient  strength  all  around  the  boat  except  at  the 
one  place,  the  entrance;  and  here  it  was,  usu- 
ally, strong  enough  to  prevent  such  an  accident, 
but  on  this  day  was  not.  The  horse  plunged 
against  the  spliced  and  defective  rail,  which 
broke  and  it  went  over.  Here  was  an  inde- 
pendent intermediate  cause,  or  omission  of  duty, 
without  which,  notwithstanding  the  primary 
cause,  the  injury  would  not  have  been  suffered. 
And  the  jury,  on  sufficient  evidence,  have 
found  defendant  was  negligent  in  maintaining  a 
defective  guard  rail  at  that  point.  Says  Apple- 
ton,  C.  J.,  in  Moulton  v.  Sanford,  51  Me.  134: 
"Ordinarily,  that  condition  is  usually  termed 
the  cause  whose  share  in  the  matter  is  the  most 
conspicuous  and  is  the  most  immediately  pre- 
ceding and  proximate  to  the  event."  It  does  not 
help  us  much  in  the  administration  of  justice  to 
refine  on  the  distinctions  between  cause  and 
condition  in  bringing  about  results.  Taking  the 
case  before  us  on  its  facts  it  is  not  essentially 
different  from  Hey  v.  City  of  Phila.,  81  Pa.  44. 
The  plaintiff  was  driving  his  horse  in  a  park 
maintained  by  the  city  for  the  use  of  the  public. 
He  was  on  a  road-way  50  feet  wide  which  curved 
roond  the  declivity  very  near  a  steam  rail- 
road, the  high  bank  on  the  right  of 
the  roadway  descending  very  abruptly 
to  the  Schuylkill  river;  at  this  side  there 
was  no  barrier  or  railing;  the  horse  took 
fright  at  a  locomotive  whistle  on^  the  railroad, 
plunged  down  the  bank  into  the  river  and  was 
drowned.  This  Court  held  it  was  for  the  jury 
to  say  whether  under  the  circumstances,  it  was 
negligence  in  the  city  not  to  have  erected  a  proper 
barrier  at  such  a  point.  If  such  omission  were 
negligence,  then,  that  condition  interposed  be- 
tween the  originating  cause,  tte  blowing  of  the 
whistle,  and  the  event,  was  su4^  as  to  constitute 
die  negligent  omission  the  efficient  and  proxi- 
mate cause  of  the  loss.  To  the  same  effect  are 
A^er  V.  Lowell,  3  Allen,  402  ;  Norris  v,  Litch- 
field, 35  N.  H.  271  ;  Joliet  v,  Verley,  35  111.  58. 
The  owner  of  the  ferry-boat  in  this  case  on 
whom  was  the  duty  of  care  according  to  the  cir- 
OBDStances  ought  to  have  foreseen  such  a  result 


because  it  was  natural  and  probable,  and  have 
guarded  against  it  by  a  sufficiently  strong  rail. 
The  fact  is,  he  did  foresee  it,  but  negligently  did 
not  guard  against  it.  His  business  was  to  ferry 
persons  and  vehicles  across  a  navigable  river  at 
a  point  where  other  water  craft  were  constantly 
passing  and  repassing.  When  approaching  each 
other,  passing  or  crossing  each  other's  path,  sig- 
nalling or  warning  by  steam  whistles  is  the  set- 
tled custom.  Whether  any  less  startling  signal 
might,  with  comfort  and  safety,  have  been 
adopted,  has  not  yet  been  determined ;  it  is 
now,  and  has  been,  since  the  use  of  steam 
power,  the  recognized  method  of  communica- 
tion between  steam  vessels.  He  knew  this,  and 
could  not  have  been  ignorant  of  the  fact  that 
fright  by  a  screeching  whistle  was  a  constant 
menace  to  the  safety  of  the  animals  and  those 
having  them  in  charge  on  that  boat.  Horses  will 
take  fright  at  just  such  noises,  especially  in  such 
a  situation  penned  up  on  a  boat.  That,  when 
frightened,  they  would  press  against  each  other 
and  the  guard  rails,  he  was  bound  to  know,  tor 
he  was  bound  to  have  such  knowledge  of  his 
business  as  would  enable  him  to  conduct  it  with 
reasonable  safety  to  the  public,  whose  patronage 
he  invited.  If  the  blowing  of  a  steam  whistle 
by  a  passing  vessel  had  been  out  of  the  ordinary 
course  of  things,  or  if  it  were  out  of  the  ordi- 
nary and  usual  habit  of  horses  to  take  fright  at 
such  a  sound,  he  would  not  have  been  expected 
to  foresee  and  provide  against  such  an  accident ; 
ordinary  care  would  not  have  required  precau- 
tion against  extraordinary  contingencies.  But 
here,  the  breaking  of  the  bar,  by  the  pushing  of 
a  frightened  horse  against  it,  was  the  natural  and 
probable  consequence  of  putting  such  a  defective 
bar  there ;  and  this  was  the  negligence,  which, 
under  the  circumstances,  was  the  proximate 
cause  of  plaintiff's  injury. 

The  learned  Judge  of  the  Court  below,  in  his 
opinion  on  the  reserved  point,  has  very  clearly 
distinguished  this  from  the  cases  cited  and 
claimed  to  establish  the  blowing  of  the  whistle 
as  the  proximate  cause. 

The  assignments  of  error  are  overruled,  the 
judgment  affirmed.  w.  c.  s. 


Oct.  »94,  93.  November  6, 1894. 

Dennis  v.  Pittsburgh  &  Castle  Shannon 
Railroad  Company. 

Negligence — Carrier — Person  in  place  of  dan- 
ger by  carrier'' s  invitation. 

Where  a  person  is,  through  the  act  and  invitation  of 
a  carrier,  in  a  place  of  danger  from  which  he  cannot  ex- 
tricate himself  without  risk  of  greater  danger  and  is  thus 
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injured  through  the  act  of  the  carrier's  af^ent,  he  cannot 
be  held  guilty  of  contributory  negligence  which  will  de- 
feat his  right  to  recover  against  the  carrier. 

Where  it  is  testified  that  a  conductor  of  a  railway  car  an- 
nounced 'nhere  is  room  inside  here;  this  train  is  going 
out  right  away,»'  that  led  by  such  announcement  the 
plaintiff  got  upon  the  olatform  of  the  car  and  found  it 
so  crowded  that  he  could  not  get  inside,  and  in  the  mean- 
time others  had  crowded  brhind  him  so  that  he  could 
not  get  off,  that  some  oue  having  got  upon  the  car  and 
finding  it  a  wrong  one  was  commanded  by  the  conductor 
to  get  off,  that  the  conductor  began  pushing  the  pas- 
sengers to  make  way  for  this  person,  whereby  the  plain- 
tiff was  pushed  backward  through  an  opening  in  the 
platform  railing,  there  is  sufficient  evidence  to  sustain  a 
verdict  against  the  railway  company,  and  if  the  above 
statement  of  facts  is  pontradicted  the  case  is  for  the  jury. 

Appeal  of  the  Pittsburgh  and  Castle  Shannon 
Railroad  Company,  defendant,  from  the  judg- 
ment of  the  Common  Pleas  No.  3,  of  Alle- 
gheny County,  in  an  action  brought  by  Peter  J. 
Dennis  to  recover  for  injuries  sustained  by  rea- 
son of  the  alleged  negligence  of  defendant. 

The  facts  of  the  case  are  sufficiently  staled  in 
the  opinion  of  the  Supreme  Court. 

The  defendant  presented  several  points,  all  of 
which  were  affirmed  except  the  seventh,  which 
was  as  follows:  * 'Under  all  the  evidence  the 
verdict  should  be  for  defendant."  This  point 
was  refused. 

Verdict  for  plaintiff  for  |8oo  and  judgment 
thereon.  The  defendant  took  this  writ  and  as- 
signed as  error,  (i),  the  refusal  of  its  seventh 
point,  (2),  that  the  Court  did  not  direct  a  ver- 
dict for  defendant. 

S.  B.  Schoyer,  (with  him  S.  Schoyer,  Jr.,  and 
/.  M,  Cook),  for  appellant. 

The  burden  of  proof  was  on  plaintiff  in 
this  case,  not  only  to  affirmatively  prove  the 
negligence  of  appellant,  but  to  disprove  his  own 
contributory  negligence;  and  this  because  the 
injury  in  this  case  did  not  result  from  any  acci- 
dent to  the  train,  nor  from  any  defect  in  the 
means  of  transportation,  nor  was  it  connected 
therewith. 

Herstine  v,  R.  R.  Co.,  151  Pa.  244. 

Plaintiff  having  been  injured  while  riding 
in  a  place  of  known  danger  and  by  reason 
thereof,  has  the  burden,  not  only  of  proving  that 
he  was  free  from  negligence  while  there,  but 
must  prove  that  he  was  there  from  necessity  and 
not  from  choice, 

R.  R.  «>.  Hoosey,  99  Pa.  492. 

Langdon  v,  R.  R.  Co.,  92  Id.  21. 

Wills  V.  R.  R.  Co.,  129  Mass.  351. 

Torrey  v  R.  R.  Co.,  147  Id.  412. 

Hickey  v,  R.  R  Co.,  14  Allen  (Mass.),  429. 

Graville  v,  R.  R.  Co.,  105  N.  Y.  525. 

That  the  accident  would  not  have  occurred  if 
plaintiff  had  not  been  occupying  a  precarious 
position,  or  had  been  holding  on,  does  not  admit 


of  a  doubt,  because  it  is  evident  that  plaintifi 
would  have  been  necessarily  overbalanced  by 
any  ordinary  movement  of  the  crowd,  or  by  the 
slightest  push  or  contact  with  any  of  the  people 
on  the  platform,  or  by  any  ordinary  jolt  of  a 
moving  train ;  because  it  does  not  appear  from 
any  evidence  in  the  case  that  plaintiff  would 
have  fallen  if  he  had  been  in  a  different  posi- 
tion, or  had  been  holding  on.  Nor  does  it  ap- 
pear that  the  conductor  used  any  unusual  force; 
because  plaintiff  was  the  only  one  on  that 
crowded  platform  who  fell,  and  he  himself  does 
not  say,  nor  does  it  appear,  that  he  was  obliged  to 
take  his  place  in  the  open  space  nor  that  he 
could  not  have  held  on;  on  the  contrary  he 
could  easily  have  done  so. 

It  was  n^ligent  in  plaintiff,  as  a  matter  of 
law,  to  place  himself  in  the  above  position,  and 
remain  there  without  holding  on  to  the  rails. 

R.  R.  V,  Hoosey,  supra. 

Malcom  z/  R.  R.  Co.,  106  N.  C.  63. 

R.  R.  V.  Bisch,  120  Ind.  549. 

Wills  ».  Ry.  Co.,  129  Mass.  351. 

Ward  v.  Central  Park  R.  R.  Co.,  ii  Abb.  Pr.  (N. 
S.)4ii. 
Even  if  the  whole  train  had  been  so  over- 
crowded that  plaintiff  could  not  get  inside  any 
of  the  cars  thereof,  that  fact  would  not  justify 
his  riding  upon  the  platform,  if  he  perceived  or 
ought  to  have  perceived  that  state  of  affairs  be- 
fore he  got  on.  In  such  case  it  would  be  his  duty 
to  remain  off  the  train.  A  breach  of  duty  on 
the  part  of  the  railroad  company  does  not  justi- 
fy an  intending  passenger  in  placing  himself  in 
a  dangerous  position.  Nor  does  the  fact  that  a 
railroad  company  overcrowds  its  cars  imply  a 
contract  to  convey  on  its  platforms  a  passenger 
who  purchased  a  ticket  for  that  train.  A  contract 
to  carry  passengers  on  the  cow-catcher,  if  the 
platforms  were  crowded,  might,  with  eqiud  rea- 
son, be  implied. 

The  reasoning  of  those  casfes  which  decide 
that  the  failure  to  provide  a  seat  does  not  justify 
a  passenger  in  riding  on  the  platform,  supports 
the  above  contention  and  applies  equidly  to  the 
case  of  a  passenger  who  boards  a  crowded  train, 
knowing  that  he  will  not  be  able  to  get  inside* 
He  should  appeal  to  the  law  for  redress. 

Siner  v.  R.  R.  Co..  87  Law  J.  Ex.,  p.  98. 
Lucas  z^.  R.  R.  Co.,  6  Gray,  64. 
Saunders  on  Neg.,  25-28. 
Graville  v.  R.  R.  Co.,  105  N.  Y.  525. 

"A  mere  desiie  to  be  first  on  or  first  off,  or 
hurry  to  arrive  af  one's  destination,  is  no  ex- 
cuse for  being  on  the  rear  platform." 

Hickey  v.  R.  R.  Co.,  14  Allen,  429. 
Torrey  z/.  R.  R.  Co.,  147  Mass.  412. 

"A  railroad  company  is  not  negligent  in  foil- 
ing to  provide  with  a  seat  a  passenger  who  vol- 
untarily boards  a  crowded  train  and  takes  his 
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place  upon  the  platform  without  complaint  or 
effort  to  secure  better  accommodations." 

Raymond  on  Imposed  Duties  of  Carriers,  sec.  237. 

Janus  S.  Young,  {S.  U.  Trent  with  him), 
for  appellee. 

The  case  was  one  for  the  jury  under  the  evi- 
dence. 

January  7,  1895.  Dean,  J.  The  defendant 
operates  a  narrow  guage  railroad  running  about 
seven  miles  out  of  Pittsburgh.  On  the  18th 
June,  1893,  defendant,  to  accommodate  a  Ger- 
man society  in  an  excursion  to  West  Liberty,  on 
the  line  of  its  road,  ran  excursion  trains  to  that 
point  from  Carson  street  in  Pittsburgh.  The 
route  was  up  an  incline  railway  from  Carson 
street  to  summit  of  a  hill,  then  down  an  incline 
operated  by  a  cable,  1300  feet,  to  foot  of  hill 
on  other  side  where  the  cars  were  attached  to  a 
locomotive  which  took  them  to  West  Liberty. 
The  plaintiff,  with  his  son  and  a  friend,  took 
passage  at  Carson  street,  ascending  the  incline, 
then  got  off"  to  enter  the  cable  cars  to  descend  to 
the  level.  Here  there  was  a  large  crowd  of 
people,  all,  as  usual  on  such  occasions,  eager  to 
enter  the  cars ;  there  were  two  trains  scheduled 
to  start  ten  minutes  apart,  of  four  or  five  cars 
each,  standing  ready;  plaintiff  and  his  son  and 
friend  got  upon  the  rear  platform  of  the  first 
train ;  the  car  was  very  full  of  passengers ;  the 
train  started  and  had  moved  but  two  or  three 
hundred  feet  when  plaintiff  was  pushed  and  fell 
to  the  ground,  dislocated  his  elbow  and  sus- 
tained other  injuries  which  have  seriously  dis- 
abled him.  He  brought  suit  against  defendant 
for  damages,  alleging  the  fall  from  the  car  was 
in  consequence  of  its  negligence  in  so  crowding 
the  body  of  the  car  with  passengers  that  he 
could  not  get  inside,  and  in  crowding  the  plat- 
form after  he  was  upon  it  that  he  could  not  get 
off  before  starting  or  maintain  his  place  upon  it 
afterwards.  There  was  a  verdict  and  judgment 
for  plaintiff,  from  which  defendant  appeds,  as- 
signing for  error  the  refusal  of  the  Court  on  all 
evidence  to  direct  a  verdict  for  defendant. 

The  Court  instructed  the  jury  that  if  plain- 
tiff got  on  the  platform  when  he  saw  the  car  was 
so  crowded  he  could  not  get  in;  or  if  having 
got  on  and  then  before  the  car  started  saw  its 
crowded  condition  but  did  not  get  off;  or  with- 
out any  necessity  for  so  doing  remained  on  the 
platform  after  the  car  started  he  could  not  re- 
cover. But  appellant  alleges  there  was  not  suffi- 
cient proof  of  any  negligence  of  defendant, 
while  the  proof  was  undisputed  of  contributory 
negligence  on  part  of  plaintiff.  Undoubtedly, 
as  the  injury  did  not  result  from  any  accident  to 
die  train,  nor  from  any  defect  in  the  means  of 
txan^>ortation,  the  burden  of  proof  was  through- 


out on  plaintiff  to  show  his  injury  was  the  result, 
wholly  of  defendant's  negligence.      He  was 
standing  in  a  known  place  of  danger,  one  not 
intended   for  passengers,  after  the  car  started, 
and  then  fell  or  was  pushed  off.  In  other  words, 
there  are  no  presumptions  in  his  favor  or  against: 
the  defendant.      How  came  he  to  be  in  a  place 
of  danger  where  he  had  no  business  to  be?  His 
place  was  inside  the  car,  not  on  a  crowded  plat- 
form.    The  plaintiff,  his  son,   and   his  friend, 
Shantz,  undertake  to  account  for  this  otherwise, 
manifest  negligence,  in  substance  thus:    He  got 
off  the  car  when  it  reached  the  summit  of  the 
incline  ;  the  two  trains  were  standing  there  and' 
about  them  was  a  large  crowd ;  in  looking  for  a 
car  to  enter,   the   three  passengers  were  sepa- 
rated ;  the  son  got  to   the  rear  car  of  the  first 
train ;  the  conductor  was  standing  by  it  and 
said:  *' There's  lots  of  room  inside  here;  this 
train  is  going  out  right  away."    He  immediately 
found  his  father  and  Shantz,  repeated  what  the 
conductor  had  told  him,  and  they  all  got  on  the 
platform  to  get  in  the  car,  but  at  the  door  found 
it  was  so  crowded,  they  could  not  push  their  way 
in;  then,  others  so  crowded  up  behind  them, 
that  they  could  not  get  down  from  the  platform. 
The  car  started  and  the  conductor,  who  was  on^ 
the  platform,  immediately  began  taking  up  the 
tickets;  one  passenger,  by  his  ticket,  was  on  the 
wrong  car,  and  the  conductor  commanded  him 
to  get  off  and  commenced  pushing  the  passen- 
gers on  the  platform  aside  to  enable  this  man  to^ 
get  down  the  steps,  when  plaintiff  was  pushed 
off  backwards  through  the  opening  in  the  plat- 
form railing  and  injured.     There  was  much  evi- 
dence to  contradict  this  statement  of  the  fact, 
but  still  there  was  sufficient  testimony  to  warrant 
the  jury  in  finding  it  to  be  true.      If  true,'  the 
plaintiff,   through  the  invitation  of  defendant, 
was  in  a  place  of  danger  from  which  he  could 
not  extricate  himself  without  risk  of   greater 
danger ;  then,  by  the  rude  manner  of  defend- 
ant's agent,  he  was  jostled  or  pushed  from  the 
car.     He  was  on  the  platform  of  a  crowded  car 
by  fault  of  defendant,  and  was  pushed  therefrom 
by  fault  of  defendant.     The  testimony  of  de- 
fendant that  the  car  was  not  crowded ;  that,  if 
crowded,  it  must  have  been  obvious  to  plaintiff 
before  he  got  on  the  platform ;  that  the  con- 
ductor did  not  invite  passengers  to  get  on  after 
it  was  reasonably  filled ;  that  he  did  not  rudely 
push  or  jostle  those  on  the  platform,  was  all 
submitted  to  the  jury  by  the  learned  Judge  of 
the  Court  below  in  a  charge  which,  while  just, 
was  quite  favorable  to  defendant.    That  was  the 
end  of  the  Court's  duty  and  is  the  end  of  ours. 
The  judgment  is  affirmed  and  the  appeal  is 
dismissed.  h.  b. 
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Oct.  '94,  305.  November  9, 1894. 

Thatcher  v.  Central  Traction  Co. 

Negligence — Street  raihvays —  Trespass — Right 
to  streets. 

Street  railway  companies  must  share  the  right  to  the 
use  of  the  public  streets  and  of  their  tracks  with  the 
public. 

The  question  of  the  rate  of  speed  at  which  a  car  may 
be  going  at  the  time  of  an  accident  is  one  of  fact  and 
solely  for  the  jury ;  if  this  speed  be  found  to  be  too  gjreat 
considering  the  conditions  of  the  case,  it  is  negligence  on 
the  part  of  the  company. 

Ehrisman  v.  East  Harrisburg  R.  R.  Co.,  150  Pa.  180; 
Gilmore  v.  Railway  G).,  153  Id  31,  followed. 

Appeal  of  the  Central  Traction  Company, 
defendant,  from  the  judgment  of  the  Common 
Pleas  No.  2,  of  Allegheny  County,  in  an  action 
of  trespass  brought  by  Allen  S.  Thatcher  to  re- 
cover damages  for  injuries  received  by  being 
run  over  by  a  car  of  defendants  in  the  city  of 
Pittsburgh.  The  facts  of  the  case  are  set  out  in 
the  opinion  of  the  Supreme  Court.  There  was 
a  verdict  for  plaintiff  for  ^6,000  and  judgment 
thereon. 

The  defendant  appealed  and  assigned  as  error, 
(j.),  that  the  Court  [Magee,  J.]  refused  to 
charge:  "ITiat  under  all  the  evidence  in  this 
case  if  the  jury  believe  that  the  direct  cause  of 
the  accident  was  the  fact  that  the  wagon  coming 
down  the  hill  turned  to  the  left  just  as  Thatcher 
turned  to  the  right,  that  this  was  negligence  on 
the  part  of  the  driver  of  the  wagon  coming 
down  and  is  not  to  be  attributed  to  the  defend- 
ant company,  and  the  verdict  must  be  for  the 
defendant,"  and  (2),  that  the  Court  refused  to 
direct  a  verdict  for  defendant. 

Thomas  Patterson,  (-5.  W.  Smith  with  him), 
for  appellant. 

The  burden  is  on  plaintiff  to  show  defendant's 
negligence. 

Brownfield  v.  Hughes,  128  Pa.  194. 

Kelley  v.  Railroad,  102  Id.  115 

Bemheimer  v.  Phila.  Traction  Co.,  125  Id.  619. 

It  was  plaintifTs  duty  to  exercise  the  same 
watchful  care  when  upon  the  track  that  the  law 
exacts  from  the  railway  company  in  running  its 
cars. 

Gilmore  v.  Railway  Co.,  153  Pa.  31. 

T.  T.  Donehoo,  (with  him  Z.  K.  Porter  and 
W^  A,  Boothe),  for  appellee. 

The  public  has  an  equal  right  to  use  the  pub- 
lic streets  with  the  railway  companies. 
Gilmore  v.  Railway  Co.,  153  Pa.  31. 
Ehrisman  v.  East  Harrisburg  Ry.  Co.,  150  Id.  180. 

January  7,  1895.  Dean,  J.  On  the  12th  of 
February,  1891,  about  3  o'clock  in  the  after- 


noon, the  plaintiff,  while  driving  with  a  compan- 
ion in  a  light  sewing  machine  wagon  on  Wylie 
avenue,  Pittsburgh,  was  run  into  by  a  cable  car 
and  very  seriously  injured.  Wylie  avenue  has  a 
very  steep  grade  for  about  600  feet  from  the  foot 
of  Minersville  Hill  to  the  top.  Fulton  is  a  cross 
street  at  foot  of  the  hill  and  Arthur  a  cross 
street  at  the  summit  level.  Between  these  are 
three  other  cross  streets.  Vine,  Tannehill  and 
Crawford,  about  150  feet  apart.  Wylie  avenue 
is  about  thirty  to  forty  feet  wide,  being  seven  or 
eight  feet  narrower  above  Fulton  street  than  be- 
low ;  above  Vine  it  curves  toward  Arthur.  The 
defendant  occupies  with  double  tracks,  the  mid- 
dle of  the  avenue,  and  operates  its  railway  by 
cable.  Looking  up  the  avenue  from  Fulton, 
the  ascending  cars  take  the  right  hand  track  and 
the  descending  cars  the  left  hand  one.  Thatcher 
and  his  companion,  John  Crusan,  the  latter  hav- 
ing the  lines,  drove  on  Wylie  avenue  and  up 
across  Fulton  street  in  the  direction  of  Crawford, 
the  next  cross  street,  keeping  on  the  right  hand 
car  track,  when  hearing  a  car  behind  them,  and 
seeing  wagons  standing  on  the  space  between 
rails  and  curb  on  the  street  to  the  right,  they 
turned  off  on  the  left  hand  track  for  the  car  to 
pass;  it  passed  them  between  Crawford  and 
Tannehill,  when  they  attempted  to  get  back 
on  the  right  hand  track,  at  a  point  near 
Tannehill,  but  before  they  were  entirely  clear  of 
the  track,  a  car  coming  down  struck  the  wagon, 
throwing  both  out,  and  Thatcher,  falling  under 
the  car,  had  his  left  arm  crushed,  so  that  it  is 
permanently  useless.  He  brought  suit  for  dam- 
ages against  defendant,  averring  negligeiice  in 
running  the  car  on  a  much-traveled  street  at  a 
high  rate  of  speed,  and  in  giving  no  notice  of 
its  approach  to  vehicles  driven  on  the  rails,  so 
that  they  might  avoid  a  collision.  The  evidence 
as  to  the  circumstances  tending  to  show  negli- 
gence or  absence  of  it,  was  conflicting;  it  was 
submitted  to  the  jury  to  find  the  fact  by  the 
learned  Judge  of  the  Court  below  in  a  very  full 
charge.  Of  the  six  "written  points  presented  by 
counsel  for  defendant,  he  peremptorily  affirmed 
four;  the  two  negatived  practically  requested 
him  to  direct  a  verdict  for  defendant.  There  was 
a  verdict  and  judgment  for  plaintiff  in  the  sum 
of  |6,ooo. 

On  appeal,  error  is  alleged  in  negativing  de- 
fendant's fifth  and  sixth  points.  The  first  of 
these  asked  the  Court  to  instruct  the  jury  that  if 
the  direct  cause  of  the  collision  was  owing  to 
the  fact  that  a  wagon  coming  down  the  avenue 
turned  to  the  left  just  as  plaintiff  turned  to  the 
right  and  thus  prevented  him  clearing  the  track 
and  avoiding  the  collision,  it  was  the  negligence 
of  the  driver  of  the  wagon  which  was  the  cause 
of  the  injury,  and  the  company  is  not  answer- 
able. 
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As  the  plaintiff  himself  testified:  **We  at- 
tempted to  pull  back  and  in  getting  back  on  the 
other  track,  there  was  a  wagon  turned  in  front 
of  us  from  the  left  hand  track,  and  cut  our  way 
off  from  getting  back,  and  the  car  that  was  com- 
ing down  was  coming  at  such  a  rate  of  speed 
that  we  couldn't  get  out  of  the  way  and  it  ran 
into  us,"  an  affirmance  of  this  point  would  have 
been,  in  substance,  an  instruction  that  plaintiff 
could  not  recover.  The  assignment  is  without 
merit;  the  driver  coming  down  on  the,  to  him, 
right  hand  track,  suddenly  made  an  effort  to  es- 
cape from  the  rapidly  approaching  car  behind 
and  turned  to  his  left  just  as  plaintiff  turned  to 
his  right,  the  driving  of  the  wagon  off  the  track 
was  not  the  negligent  interposition  of  an  inde- 
pendent responsible  cause  which  produced  the 
result.  On  this  question  *« Wharton  on  Ifegli 
gence,"  sec.  134,  illustrates  the  application  of 
the  rule  thus:  '*!  am  negligent  on  a  particular 
subject  matter  as  to  which  I  am  not  contractual- 
ly bound.  Another  person  moving  independ- 
ently comes' in  and,  either  negligently  or  ma- 
liciously, so  acts  as  to  make  my  negligence  in- 
jurious to  a  third  person.  If  so,  the  person  so 
intervening  acts  as  a  non-conductor  and  insulates 
my  negligence  so  that  I  cannot  be  sued  for  the 
mischief  which  the  person  so  intervening  directly 
produces."  And  the  same  rule,  is,  in  substance, 
laid  down  in  "Bigelow's  Cases  on  Torts,*'  611. 
The  case  in  hand,  in  its  facts,  is  wholly  outside 
the  rule.  The  waiioner  was  moved  by  the  same 
impelling  motive  as  the  plaintiff;  both  sought 
escape  from  the  same  impending  danger;  he 
neither  acted  maliciously  or  negligently ;  both 
displayed  prudence  in  acting  with  the  utmost 
promptness.  If  the  speed  of  the  car  was  a  dan- 
gerous and  negligent  one,  the  natural  conse- 
quence was  that  on  a  much-traveled  street,  those 
in  peril  would  obstruct  each  other's  movements 
in  attempts  to  escape.  This  was  one  of  the  very 
contingencies  which  defendant  was  bound  to 
foresee  and  avoid  by  due  care,  for  it  would  be 
the  natural  and  probable  result  of  high  speed ; 
under  such  circumstances,  one  driver  will  not 
remain  on  the  track  and  be  run  over  that  he  may 
not  impede  another  in  his  movement  towards 
safety.  There  is  no  quession  of  approximate  or 
remote  cause  raised  by  the  facts;  nor  of  the  in- 
terposition of  an  independent  act  of  negligence 
to  which  the  injury  is  lawfully  attributable. 

As  to  the  sixth  assignment,  it  is  argued,  there 
was  not  sufficient  evidence  of  negligence  of  de- 
fendant to  submit  to  the  jury. 

Taking  the  statements  of  witnesses  on  both 
sides,  it  seems  the  gripman  did  sound  the  gong 
at  about  Vine  street  but  did  not  lessen  speed, 
although  then,  plaintifTs  wagon  was  in  full  view 
and  the  up  car  passing  them ;  it  must  have  been 
plain  to  the  gripman  then,  that  the  vehicle  was 


on  the  left  hand  track,  because  it  must  get  out 
of  the  way  of  the  car  going  in  the  same  direc- 
tion ;  but  there  is  the  significant  testimony  as  to 
the  speed  of  the  car,  that  it  could  not  be  stopped 
until  it  reached  Fulton  street,  300  feet  beyond 
the  point  of  the  accident.  It  is  not  our  duty 
now,  nor  was  it  that  of  the  Court  below,  to  pass 
on  the  credibility  of  plaintiffs  witnesses  to  the 
rate  of  speed,  and  the  absence  of  effort  to  stop 
the  car  when  the  danger  was  manifest.  That 
was  for  the  jury.  If  the  gripman  recklessly  ran 
on  at  a  high  rate  of  speed,  when  the  probable 
consequence  was  a  collision,  that  was  negligence 
for  which  defendant  is  answerable.  As  is  held 
in  Ehrisman  v.  East  Harrisburg Ry.  Co.,  150  Pa. 
180  :  **It.is  not  negligence  per  se  for  a  citizen 
to  be  anywhere  upon  such  tracks  (railways  on 
streets).  So  long  as  the  right  of  a  common  user 
of  the  tracks  exists  in  the  public,  it  is  the  duty 
of  passenger  railway  companies  to  exercise  such 
watchful  care  as  will  prevent  accidents  or  in- 
juries to  persons  who,  without  negligence  on 
their  own  part,  may  not  at  the  moment  be  able 
to  get  out  of  the  way  of  a  passing  car."  Or, 
as  is  said  in  Gilmore  v.  Railway  Co.,  153  Pa.  31, 
**Street  railway  companies  have  not  an  exclusive 
right  to  the  highways  upon  which  they  are  per- 
mitted to  run  their  cars,  or  even  to  the  use  of 
their  own  tracks."  In  both  these  cases  the 
Court  is  speaking  of  the  relative  rights  of  the 
public  and  the  railway  companies  on  the  streets 
of  cities  and  boroughs  where  the  grant  is  of  the 
right  to  occupy  the  surface  in  common  with  the 
public.  The  construction  of  the  track  and  the 
form  of  the  rail  are  with  a  view,  to  a  user  in 
common.  The  right  of  the  wagon,  in  certain 
particulars,  is  subordinate  10  that  of  the  railway ; 
the  street  car  has,  because  of  the  convenience 
and  exigencies  of  that  greater  public  which  pat- 
ronizes it,  the  right  of  way;  whether  going  in 
the  same  direction  ahead  of  the  car,  or  in  an 
opposite  one  to  meet  it,  the  driver  of  the  wagon 
must  yield  the  track  promptly  on  sight  or  notice 
of  the  approaching  car;  but  he  is  not  a  tres- 
passer because  upon  the  track  ;  he  only  becomes 
so  if,  after  notice,  he  negligently  remains  there. 
A  careful  examination  of  the  whole  evidence 
satisfies  us  there  was  no  error  committed  in  leav- 
ing the  question  of  negligence  to  the  jury.  The 
assignments  of  error  are  overruled  and  the 
judgment  affirmed.  w.  d.  n. 
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Oct.  *94,  297.  November  9,  1894. 

laquinta  v.  Citizens'  Traction  Co. 

Contributory  negligence — Conflicting  testimony 
— Refusal  to  withdraw  from  jury — Minor 
under  fourteen  years. 

Where  there  is  conflicting  testimony,  bearing  on  the 
question  of  defendant's  negligence,  and  the  alleged 
contributory  negligence  of  the  deceased,  the  case  cannot 
be  withdrawn  from  the  jury  without  manifest  usurpation 
of  authority  and  invasion  of  the  province  of  the  jury. 

Appeal  of  Citizens*  Traction  Company  from 
the  judgment  of  Common  Pleas  No.  3,  of  Alle- 
gheny county,  in  a  suit  by  Dominica  laquinta  to 
recover  damages  for  the  death  of  a  minor  son,  a 
boy  about  twelve  years  of  age. 

On  the  trial  of  this  case  before  McClung,  J., 
it  appeared  that  the  plaintiffs  son,  a  boy  twelve 
years  old  was,  about  noon  on  May  31,  1893, 
killed  by  being  struck  by  a  car  of  the  defendant 
on  Frankstown  avenue,  near  Torrens  street, 
where  the  defendant  company  had  in  operation 
a  double  electric  railway.  At  the  time  of  the 
accident  some  Italians  were  laying  gas  pipe  on 
the  Torrens  street  side  of  Frankstown  avenue, 
between  Torrens  street  and  Findlay  street. 
They  had  a  ditch  open  between  the  curb  and  the 
track.  This  ditch  was  two  feet  wide,  from  one- 
half  to  two  and  one-half  feet  fro\n  the  curb  and 
about  the  same  distance  from  the  first  rail  of  de- 
fendant's outbound  track.  The  plaintiff 's  wit- 
nesses testified,  in  substance,  that  the  boy  lived 
on  Frankstown  avenue ;  that  about  a  minute  be- 
fore the  accident  occurred,  he  came  out  of  Tor- 
rens street  upon  Frankstown  avenue  and  at  a 
point  where  there  was  no  crossing  jumped  over 
the  ditch  upon  the  track  of  the  defendant,  or 
upon  the  narrow  space  between  the  ditch  and 
the  track,  as  an  outbound  car  was  approaching 
in  plain  view.  He  stood  there  for  about  a 
minute,  when  the  car,  without  ringing  the  bell, 
came  down,  struck  him,  and  inflicted  injuries 
from  which  he  died  almost  instantly. 

The  defendant's  witnesses  testified  to  the  fol- 
lowing effect:  The  car  at  the  time  was  de- 
scending a  grade  ^hich  extends  from  Lincoln 
avenue  to  a  point  considerably  beyond  Torrens 
street.  After  the  car  left  Lincoln  avenue,  which 
is  two  squares  from  Torrens  street,  the  motor- 
man  took  off  his  power,  partly  set  his  brake,  and 
ran  the  car  at  what  was  about  the  usual  rate  of 
speed.  He  sounded  his  gong  repeatedly  as  he 
approached  Torrens  street.  The  boy  at  this 
time  was  on  the  sidewalk  watching  the  Italians, 
but  when  the  approaching  car  was  only  a  few 
feet  from  being  opposite  where  he  stood, 
suddenly  and  without  any  intimation  or  notice 
hat  he  was  going  to  do  so,  and  at  a  point  where 


there  was  no  crossing  in  the  street,  jumped  over 
the  ditch  upon  the  track  immediately  in  front  of 
the  moving  car ;  when  he  did  this  the  front  end 
of  the  car  was  not  more  than  ten  or  twelve  feet 
from  him  and  within  from  two  to  five  seconds 
from  the  time  he  landed  on  the  track  he  was 
under  the  car.  The  motorman  testified  that  the 
car  was  stopped  within  fifteen  or  twenty  feet ; 
that  the  car  could  not  have  been  stopped  more 
promptly,  and  the  uncontradicted  testimony  was 
that  fidl  the  appliances  of  the  car  were  in  perfect 
order. 

At  the  close  of  the  case,  defendant's  counsel, 
in  a  point  submitted,  asked  for  binding  instruc- 
tions in  favor  of  the  defendant.  This  was  re- 
fused. Verdict  and  judgment  for  plaintiff.  The 
defendant  took  this  appeal  and  assigned  as  error 
the  refusal  of  its  point. 

George  C.  Wilson,  (  William  D.  Evans  with 
him),  for  appellant. 

A,  B.  Reid,  (A.  V,  D.  Watterson  with  him), 
for  appellee. 

January  7,  1895.  Sterrett,  C.  J.  Refusal 
of  the  Court  to  direct  a  verdict  for  defendant, 
and  thus  withdraw  the  case  from  the  jury,  is  the 
only  error  assigned.  In  view  of  the  conflicting 
testimony,  bearing  on  the  question  of  defend- 
ant's negligence  and  the  alleged  contributory 
negligence  of  the  deceased  boy,  this  could  not 
have  been  done  without  manifest  usurpation  of 
authority  and  invasion  of  the  province  of  the 
jury.  If  the  testimony  relied  on  by  the  plaintiff 
was  believed,  there  could  be  no  doubt  as  to  the 
gross  negligence  of  the  defendant,  in  recklessly 
running  its  car  at  a  dangerously  high  rate  of 
speed  without  exercising  any  of  the  precautions 
necessary  to  warn  the  deceased  and  others  on 
the  public  street  of  the  danger  to  which  they 
were  exposed.  On  the  other  hand,  the  testi- 
mony on  which  defendant  relied  as  tending  to 
prove  contributory  negligence  was  of  such  a  con- 
flicting character  that  it  had  to  be  submitted  to 
the  jury  for  their  consideration.  In  any  view 
that  can  possibly  be  taken  of  the  case,  it  involved 
questions  of  fact  which  were  exclusively  for  the 
determination  of  the  jury;  and  to  them  they 
were  fairly  submitted  in  a  clear  and  able  charge, 
distinctly  presenting  all  the  issues  of  fact,  and 
the  law  applicable  thereto,  in  such  a  way  that  no 
complaint  is  made  by  either  party. 

Further  elaboration  is  unnecessary.  The  case 
was  well  tried,  and  there  is  no  error  apparent  on 
the  record. 

Judgment  affirmed.  w.  c.  s. 
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Oct.  '94,  58.  October  23,  1894. 

Stoltenburg  v.  Pittsburgh  &  Lake  Erie 
R.  R.  Co« 

NegUgence — Protection  from  dangers — Master 
and  servant, 

A  tinsmith  employed  by  a  railroad  company  was  en* 
^aged  in  making  repairs  on  the  roof  of  a  passenger  car 
which  was  standing  on  a  side  track.  He  was  told  the  car 
woald  remain  there  until  noon,  but  when  he  had  been  on 
the  roof  but  a  short  time  the  car  was  drawn  rapidly  for- 
ward and  he  was  struck  by  a  wire  stretched  across  the 
track  a  few  feet  above  the  roof  of  the  car : 

Heldf  there  was  nothing  to  call  for  unusual  vigilance 
on  plaintiflfs  part  and  the  question  of  the  negligence  of 
^e  defendant  was  properly  left  to  the  jury. 

Appeal  of  the  Pittsburgh  and  Lake  Erie  Rail- 
way Company  from  the  judgment  of  the  Common 
Picas  No.  2,  of  Allegheny  County,  entered  on  a 
verdict  in  an  action  of  trespass,  wherein  John 
Stoltenberg  was  plaintiff  and  appellant  defend- 
ant The  facts  are  sufficiently  set  out  in  the 
opinion  of  the  Court. 

The  Court  below,  (White,  J.),  charged  the 
jury,  inter  alia  : 

**If  it  could  be  reasonably  anticipated  by  the 
defendant  company  that  at  some  time  a  pas- 
senger car  might  pass  under  the  wire  while  an 
employ^  of  the  company  might  be  on  the  top, 
or  a  mechanic  be  making  repairs  on  the  roof,  it 
would  then  be  the  duty  of  the  company  to  place 
the  wire  high  enough  to  avoid  striking  such  a 
person,  and  a  failure  to  place  it  that  high  would 
be  a  neglect  of  duty,  which  would  be  negli- 
gence."    (First  assignment  of  error). 

And  refused  to  charge  ."that  under  all  the  evi- 
dence the  verdict  must  be  for  the  defendant." 
{Second  assignment  of  error). 

Verdict  for  plaintiff  for  I750  and  judgment 
thereon.  Defendant  appealed  and  assigned  er- 
ror as  above  indicated. 

Edwin  W.  Smithy  (with  him  P,  C.  Knox  and 
James  H.  Reed),  for  appellant. 

"When  men  are  hired  something  must  be 
(Hredicated  of  their  judgment  and  prudence, 
and  hence,  when  the  emp^oyer  furnishes  them 
with  tools  and  appliances,  which,  though  not  the 
best  possible,  may,  by  ordinary  care,  be  used 
without  danger,  he  had  discharged  his  duty  and 
is  not  responsible  for  accidents." 

P.  &  C.  R.  R.  Co.  V,  Sentmeyer,  93  f^a.  381. 

Employers  are  liable  for  the  consequence  of 
n^ligence,  not  danger. 

Titus  V.  R.  R.  Co.,  136  Pa.  626. 
Melchert  v.  Brewing  Co.,  140  Id.  448. 

A  master  does  not  warrant  his  servant's  safety. 
Green  Street  Ry.  Co.  v.  Bresmer,  97  Pa.  106. 

"An  employer  is  not  bound  to  furnish  for  his 
workmen  the  safest  machinery,  nor  to  provide 


the  best  methods  for  its  operation  in  order  to 
save  himself  from  responsibility  for  accidents 
resulting  from  its  use." 

Payne  v.  Reese,  100  Pa.  301. 

'*And  the  employer  will  be  presumed  to  be 
familiar  with  the  dangers,  latent  as  well  as  patent, 
ordinarily  accompanying  the  business  in  which 
he  is  engaged.  Authorities  upon  these  points 
may  be  found  in  great  abundance  in  the  notes  to 
sections  185  to  203  of  Shearman  and  Redfield 
on  Negligence." 

Wagner  v,  Jayne  Chemical  G>.,  147  Pa.  479. 

Where  the  facts  clearly  show  a  case  of  con- 
tributory negligence,  it  is  error  to  refuse  so  to 
charge  the  jury. 

Payne  v.  Reese,  100  Pa.  306. 
Ci^t^.  MagiU,  loi  Id.  621. 

A  brakeman  and  car  inspector  are  fellow  ser- 
vants. 

P.  &  R.  R  Co.  V,  Hughes,  119  Pa.  314. 
Gang  boss  and  workman  are  fellow  servants. 
Keystone  Bridge  Co.  v.  Newberry,  96  Pa.  246. 

Railroad  shop  foreman  and  workman  in  out- 
side gang  are  fellow  servants. 

N.  Y.,  L.  E.  &  W.  R.  R.  Co.   v,  BeH,  112  Pa.  401. 

This  may  not  be  material  under  the  pleadings, 
for  no  other  negligence  is  charged  than  the  main- 
tenance of  the  wire, 

A,  Af.  Brown,  (John  D,  Brown  with  him), 
for  appellees,  cited — 

Ely  V.  P.,  C,  C.  &  St.  L.  R.  R.  Co.,  158  Pa.  237. 
Kehler  v.  Schwenk.  151  Id.  505. 
Rummel  v.  Dilworth,  131  Id.  509. 

January  7,  1895.  Fell,  J.  At  the  time  of 
his  injury  the  plaintiff  was  in  the  employ  of  the 
defendant  as  a  tinner.  He  had  been  working 
for  several  months  at  the  company's  shops,  and 
on  the  morning  of  the  accident  was  sent  to  a 
station  some  miles  distant  to  make  repairs  on  the 
roof  of  a  passenger  car.  The  car  was  standing 
on  a  side  track,  and  he  was  told  that  it  would 
remain  there  until  noon,  and  that  he  would  have 
ample  time  to  do  the  required  work.  He  had 
been  on  the  top  of  the  car  but  a  short  time 
when  an  engine  was  attached  to  it.  It  was 
drawn  rapidly  forward,  and  he  was  struck  by  a 
wire  stretched  across  the  tracks  and  seriously 
injured.  When  the  car  moved  he  arose  from 
his  work  and  walked  forward  on  the  upper  deck 
to  learn  the  cause  of  the  movement.  As  he  ap- 
proached the  front  of  the  car  the  smoke  and 
cinders  from  the  engine  came  directly  against 
his  face,  and  to  avoid  them  he  turned  his  head 
to  one  side,  and  was  struck  by  the  wire  almost 
immediately  afterwards.  The  wire,  which  was 
used  as  a  guy  to  support  a  pole,  was  stretched 
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across  the  track  at  a  height  of  nineteen  feet  and 
one  inch,  and  the  top  of  the  upper  deck  of  the 
car  was  fourteen  feet  and  four  inches  above  the 
tracks.  The  main  roof  was  some  seventeen 
inches  lower. 

The  plaintiff  was  not  employed  in  the  move- 
ment of  trains,  and  he  had  no  knowledge  of  the 
existence  of  the  wire.  There  was  nothing  to 
call  for  unusual  vigilance  upon  his  part  to  avoid 
such  a  danger,  nor  was  there  anything  to  warn 
him  of  it.  His  only  opportunity  to  avoid  it 
was  during  the  few  moments  after  the  car  had 
started  when  he  was  in  a  position  of  danger 
.without  neglect  on  his  part,  and  when  he  was 
Dewildered  by  smoke  and  cinders  from  the  en- 
gine. He  was  held  by  the  charge  to  the  full 
measure  of  duty  in  this  respect,  and  the  case 
could  not  have  been  taken  from  the  jury  either 
upon  the  ground  of  contributory  negligence  or 
of  the  negligence  of  an  employ^  in  moving  the 
car. 

The  remaining  assignment  relates  to  the  por- 
tion of  the  charge  excepted  to,  and  we  are  of 
opinion  that  under  the  facts  of  the  case  it  can- 
not be  sustained. 

The  negligence  charged  against  the  defendant 
was  in  maintaining  a  wire  improperly  and  negli- 
gently strung  across  the  tracks.  While  this 
might  not  have  been  dangerous  to  men  employed 
in  the  movement  of  freight  trains,  because  of 
the  smaller  size  of  the  cars,  or  to  those  engaged 
in  the  ordinary  operation  of  the  road,  it  was 
still  a  fair  question  for  the  jury  whether  in  the 
use  of  the  siding  for  passenger  cars  and  their 
repair  thereon  the  wire  was  not  a  source  of 
manifest  danger  to  the  company's  employes.  If 
the  use  was  probable  and  the  danger  was  one  to 
have  been  reasonably  anticipated,  the  defendant 
was  held  to  the  duty  of  guarding  against  it. 

The  case,  as  was  said  by  the  learned  Judge 
before  whom  it  was  tried,  is  a  close  one,  but  we 
think  it  could  not  have  been  taken  from  the 
jury ;  and  it  was  submitted  in  a  charge  which 
clearly  and  adequately  stated  the  law  applicable 
to  the  testimony. 

Judgment  affirmed.  w.  d.  n. 


©rpljans'  Court 


January,  1894,  334 

Frced's  Estate. 

Commissions  to  accountants — Rate  of. 

Commissions  10  accountants  are  allowc  1  as  compen- 
sation for  labor  a  >d  r*  spon>ibility ;  and,  as  tliese  vary  in 
eack  case,  there  can  be  no  fixed  rate.     Five  per  cent,  is 


about  the  maximum ;  and  where  there  ha<  be*  n  no  labor 
or  respon^ibihiy  there  is  nothing  to  be  compensated. 

Exceptions  to  adjudication. 
The  facts  are  sufficient  stated  in  the  opinion. 
William  B.  Crawford^  for  exceptions. 
E,  A.  Miller^  contra. 

February  2,  1895.  Ferguson,  J.  Commis- 
sions to  accountants  are  allowed  as  compensa- 
tion for  labor  and  responsibility,  and  therefore 
there  cannot  be  any  fixed  rate,  as  the  amount  of 
labor  and  responsibility  diffiirs  in  every  case. 
No  unbending  rule  can  be  established  as  to  the 
rate  of  percentage.  In  the  case  now  before  us, 
the  auditing  Judge  allowed  the  trustee  a  credit 
claimed  in  the  account  of  five  per  centum  upon 
the  whole  principal  of  the  estate.  This  is  about 
the  m^-ximum  allowed  in  any  case,  and  yet 
here,  the  trustee  received  the  estate  invested  in 
securities  approved  by  law  ard  held  them  for  a 
period  of  six  months,  when  the  trust  terminated 
by  the  death  of  the  cestui  que  trust.  There  was 
no  labor  ihat  was  apparei  t.  or  disclosed  to  us, 
and  there  could  be  no  responsibility  because  the 
estate  was  already  invested.  The  trustee  sim- 
ply took  custody  of  the  securities,  which  could 
not  have  been  transferred  without  an  order  of 
this  Court,  and  for  so  doing  a  compensation  is 
claimed  of  over  {i  200,  or  commissions  at  the 
rite  of  five  per  centum  upon  the  whole  principal 
of  the  estate,  besides  the  commissions  on  the 
income  at  the  same  rate,  which  is  not  objected 
to  This  allowance  is  too  large,  not  only  be- 
cause no  such  compensation  was  ever  earned  in 
this  case,  but  in  view  of  the  law  on  this  subject 
as  laid  down  by  our  Supreme  Court.  In  Mc- 
Causeland's  Appeal,  38  Pa.  470,  there  was  a 
specific  bequest  of  |4,ooo  in  the  loan  of  the  dis- 
trict of  Southwark.  The  Court  says  :  "The 
investment  was  never  changed  by  the  trustee, 
and  could  not  have  been  except  at  his  risk. 
For  the  interest  on  the  loan  he  was  allowed  com- 
missiojis,  but  he  had  incurred  no  responsibility 
for  the  principal,  nor  had  he  performed  any 
labor  in  regard  to  it.  Commissions  are  given 
as  a  compensation  for  labor  and  responsibility, 
and  where  neither  the  one  has  been  performed, 
nor  the  other  incurred,  there  is  nothing  to  be 
compensated." 

In  this  case,  we  think  that  an  allowance  of 
two  and  a-half  per  centum  would  be  a  very  lib- 
eral compensation. 

The  exceptions  are  sustained,  ^nd  the  ad- 
judication will  be  modified  in  accordance  with 
the  views  herein  expressed.  f.  b.  n. 
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Jan. '95, 375-  March  2,  i 

Petition  of  Clerks  of  Councils. 
Appeal  of  Frederick  C.  Simon. 


895. 


Itmesti%cUion  by  councils — Acts  May  17,  iSSj, 
P,  L.  33,  and  June  /,  1883,  P-  L,  53-^AcHon 
by  Court  on  question  of  evidence  certified  to  it 
— Practice, 

Where  in  the  course  of  an  investigation  conducted  by 
a  coromittee  of  councib  by  virtue  of  the  Acts  of  May  17, 
1883.  P.  L.  33,  and  June  1, 1885,  P.  L.  53,  a  witness  re- 
vises to  answer  a  question,  and  the  matter  is  certified  to 
the  Court  of  Common  Pleas,  which  without  allowing  the 
witness  a  snfficient  time  in  which  to  reply  to  a  rule  taken 
upon  him  to  show  cause  why  he  should  not  answer  the 
questions  propounded  to  him  by  the  committee,  makes  an 
order  that  he  answer,  the  Supreme  Court  will  reverse  the 
action  of  the  Common  Pleas,  without  regard  to  the  ments 
of  the  controversy. 

In  the  case  before  the  Court  the  action  of  the  Court 
bdow  reversed,  although  its  oi-dermade  about  three  hours 
after  the  rule  was  granted  was  that  witness  answer,  ''un- 
less there  be  other  sufficient  reasons  for  not  answering." 

Williams  and  McCollum,  JJ.,  dissent :  (i),  because 
DO  appeal  is  given  by  the  Act;  (2),  because  the- order  of 
the  Conit  below  was  interlocutory  and  left  the  witness 
free  to  show  cause  against  an  attachment  should  one  be 
aiked  for. 

Appeal  of  Frederick  C.  Simon,  from  the  order 
of  the  Common  Pleas  No.  3,  of  Philadelphia 
County,  directing  him  to  answer  a  certain  ques- 
tion propounded  to  him  by  an  investigating 
committee  of  the  councils  of  the  City  of  Phila- 
delphia. 

The  select  and  common  councils  of  the  City 
of  Philadelphia,  by  resolution  passed  January 
23,  1895,  appointed  a  joint  special  committee  to 
investigate  accusations  that  a  large  amoimt  of 
stcKik  of  the  Mutual  Automatic  Telephone  Com- 
pany was  used  in  securing  the  passage  by  the 
said  coimcils  of  the  ordinance  approved  July  2, 
1S94,  granting  certain  privileges  to  the  said  com- 
pany. In  the  course  of  the  investigation  it  was 
testified  before  the  said  joint  special  committee 
that  among  the  assets  of  one  Hugh  T.  Pigott, 
deceased,  there  were  found  six  shares  of  the 
stock  of  the  Mutual  Automatic  Telephone  Com- 
jxmj,  and  that  at  the  time  of  the  passage  of  the 


ordinance  of  July  2,  1894,  the  said  Hugh  T. 
Pigott  was  a  member  of  common  council  of  the 
City  of  Philadelphia  from  the  Twenty-fifth  ward. 
The  administrator  of  said  estate  testified  that  the 
said  six  shares  of  stock  were  sold  to  Frederick  C. 
Simon,  also  a  member  of  councils  from  the 
Twenty-fifth  ward.  At  a  meeting  of  said  com- 
mittee, held  on  the  nth  day  of  February,  1895, 
the  said  Frederick  C.  Simon  was  examined  as  a 
witness.  He  testified  that  he  was  a  member  of 
councils  and  that  he  purchased  the  six  shares  of 
stock  in  the  possession  of  the  estate  of  Hugh  T. 
Pigott,  deceased.  Upon  being  asked  for  who'm 
he  purchased  the  stock  he  refused  to  state  the 
name  of  the  party  upon  the  ground  that  he 
acted  in  a  professional  capacity ;  tl)§t  he  was  a 
member  of  the  bar,  and  that  his  whole  connec- 
tion in  the  transaction  was  professional,  and  that 
his  client  declined  to  permit  him  to  disclose  his 
name ;  that  upon  the  refusal  of  the  said  Frederick 
C.  Simon  to  answer  the  questions,  Joseph  H. 
Paist,  clerk  of  the  select  council,  and  George  W. 
Kochersperger,  clerk  of  common  council,  pre- 
sented a  report  to  the  Court  of  Common  Pleas 
No.  3,  in  pursuance  of  Article  15  of  the  Act  of 
June  I,  1885.  The  said  report  was  presented 
in  open  Court  on  February  13,  1895,  at  10 
o'clock  A.  M.  The  Court  fixed  the  hearing  for 
I  o'clock  p.  M.  that  day,  and  notice  of  said  hear- 
ing, together  with  a  copy  of  the  report,  was 
served  on  Frederick  C.  Simon. 

At  the  time  fixed,  counsel  for  Mr.  Simon  ap- 
peared andstatedthat  the  petition  had  been  served 
at  1 2  o'clock  on  Mr.  Simon  and  had  just  been 
handed  to  counsel,  who  was  unable  in  the  short 
time  allowed,  to  prepare  an  answer,  and  asked 
that  the  matter  be  adjourned  until  next  day, 
and  a  colloquy,  as  follows,  ensued  between  the 
Court  (FiNLETTER,  P.  J.,)  and  counsel : — 

The  Court :  There  is  an  answer  filed  by  Mr. 
Simon,  I  think. 

Mr.  Johnson :  There  is  a  refusal  to  answer, 
and  that  is  all.  I  would  not  be  able  to  plead  to 
this  petition  unless  I  have  until  to*  morrow  to  do 
so.  It  is  for  the  Court  to  determine  what  you 
will  do. 

The  Court :  Mr.  Simon  filed  an  answer,  and 
I  adjourned  the  case  until  one  o'clock  in  order 
to  give  him  an  opportunity  to  appear  and  show 
cause  why  the  order  of  the  Court  should  not  be 
made — basing  it  upon  his  answer. 

Mr.  Johnson  :  It  is  impossible  to  prepare  that 
answer.  Of  course  we  are  in  your  Honor's 
hands,  and  without  having  an  opportunity  to  file 
an  answer  we  will  have  to  submit  to  the  order  of 
the  Court. 

The  Court :  I  understand  that  he  simply  de- 
clines to  answer,  because  he  was  an  attorney-at- 
law,  and  acted  as  such  in  the  purchase  of  the 
stock  in  question,  and  that  he  declined  to  an- 


Digitized  by 


Google 


90 


WEEKLY  NOTES  OF  CASES. 


swer  because  he  was  directed  by  his  client  not 
to  answer.  I  want  to  hear  whether  that  is  a 
good  reason  or  not.     I  think  it  is  not. 

Mr.  Johnson  :  I  will  ask  your  Honor  for  time 
until  to-morrow  to  determine  what  answer  we 
shall  file. 

The  Court :  I  cannot  grant  that,  because  he 
has  already  filed  an  answer,  and  we  already  have 
knowledge  of  the  reason  why  he  refuses.  All 
that  I  can  determine  now  is  that  that  answer  is 
insufficient,  and  that  he  must  answer,  as  a  wit- 
ness, the  question  propounded,  unless  he  has 
other  good  and  sufficient  reason. 

Mr.  Johnson  :  That  being  your  Honor's  rul- 
ing, I  will  protest  against  a  hearing  so  far  as  we 
are  concenfed — we  not  having  time  to  make  an 
answer — ^and,  of  course,  your  Honor's  ruling 
will  govern.  I  shall  not  argue  the  case,  and  Mr. 
Simon  will  not  argue  it,  under  my  advice,  until 
he  has  had  an  opportunity  to  answer. 

Mr.  Warwick  :  Will  the  Court  make  an  order 
that  Mr.  Simon  shall  answer  before  the  investi- 
gating committee  ? 

The  Court :  Yes,  sir ;  I  will  make  such  an  or- 
der. 

The  Court  then  delivered  the  following 
opinion  : — 

* 'There  was  no  professional  duty,  as  an  attor- 
ney-at-law,  involved  in  the  purchase  of  the  stock 
by  Mr.  Simon — he  was  merely  an  agent  or 
broker. 

**He  is  not,  therefore,  justified  in  refusing  to 
answer  on  the  ground  that  he  was  the  attorney- 
at-law  of  the  purchaser,  and  that  his  client  had 
required  him  not  to  disclose  his  name. 

**It  is  therefore  ordered  that  he  answer  the 
question,  unless  there  be  other  sufficient  reason 
for  his  not  answering." 

Mr.  Simon  took  this  appeal,  assigning  as  error 
the  making  absolute  of  the  rule  upon  him  tq 
answer. 

John  G.  Johnson^  for  appellant. 

This  case  will  not  be  argued  on  its  merits.  A 
final  decree  was  entered  upon  an  ex  parte  peti- 
tion. A  rule  was  granted  after  lo  o'clock  and 
disposed  of  at  one  o'clock  on  the  same  day,  not- 
withstanding the  protest  of  counsel  that  he  was 
not  ready  to  proceed.  The  appellant  was  not  in 
default ;  there  was  no  rule  of  Court  prescribing 
a  default  in  a  case  like  this.  A  suitor  can  only 
be  in  default,  so  as  to  be  deprived  of  an  oppor- 
tunity to  make  defence,  if  he  fail  to  plead 
within  the  time  fixed  by  rule,  or  if  there  be  no 
rule,  within  a  reasonable  time.  No  reasonable 
time  was  here  allowed. 

James  Alcorn,  assistant  city  solicitor,  (  Char  Us 
F,  Warwick^  city  solicitor,  with  him),  for  ap- 
pellee. 

The  Act  of  June  i,  1885,  gives  no  appeal 
from  such  an  order  as  here  made.      The  Com- 


mon Pleas  simply  considers  the  report  of  the 
clerk,  and  passes  upon  the  question  of  evidence 
as  if  presiding  over  the  investigation.  In  the 
trial  of  a  cause  a  witness  ordered  to  answer  can- 
not suspend  proceedings  by  taking  an  appeal.  If 
the  appellant  refuse  to  obey  the  order  and  his 
committment  be  ordered,  he  may  then  appeal. 

At  the  time  the  appellant  was  examined  before 
the  committee  and  refused  to  answer  the  ques- 
tion propounded,  he  gave  his  reason,  so  that  the 
Courf  had  before  it  all  that  was  material  to  the 
proper  determination  of  the  question  whether 
the  appellant  could  be  compelled  to  testify. 

Purchase  of  stock  not  in  connection  with  any 
suit  pending,  or  which  may  be  instituted,  is  no 
part  of  the  profession  of  an  attorney-at-law,  and 
the  appellant  in  purchasing  acted  as  a  broker  or 
agent. 

Besides  this,  "an  attorney  may  be  required  to 
give  the  name  of  his  client. 

Brown  v,  Payson,  6  N.  H.  443. 

Martin  v.  Anderson,  21  Ga.  301. 

Parce  v.  Stetson,  2  Weekly  Notes,  i  10. 

2  Rice  on  Evidence,  644. 

I  Greenleaf  on  Evidence,  287  (13th  Ed.). 

March  5,  1895.  Sterrett,  C.  J.  It  ap- 
pears that  in  January  last  by  joint  resolution  of 
councils  a  special  committee  of  those  bodies 
was  raised  *<to  investigate  accusations  against 
members  of  Councils  of  the  city  of  Philadel- 
phia in  reference  to  the  passage  of  the  ordinance 
approved  July  2,  1894,  granting  privileges  to 
the  Mutual  Automatic  Telephone  Company." 
After  reciting  certain  newspaper  charges  to  the 
effect  f'that  a  large  amount  of  stock  of  said  com- 
pany was  used  in  securing  the  passage  of  said 
ordinance,"  etc.,  and  that  **it  is  due  to  the 
members  of  councils,  as  well  as  to  the.public, 
that  there  should  be  a  full,  searching  and  im- 
partial investigation  of  these  charges,"  the  reso- 
lution provides  for  the  appointment  of  **a  joint, 
special  committee  of  five  (5)  members  from  each 
chamber  to  investigate  the  aforesaid  accusations, 
with  full  power  and  authority  to  send  for  persons, 
papers,  books  and  documents,  in  the  hands  and 
possession  of  whomsoever  the  same  may  be,  and 
the  production  and  examination  thereof  before 
the  committee."  It  also  provides  that  "the 
committee  in  the  discharge  of  their  duties  shall 
exercise  all  the  powers  conferred  by  the  Acts  of 
May  17,  1883,  and  June  i,  1885." 

In  these  enactments,  the  Legislature  appears 
to  have  recognized  the  necessity  for  full,  thorough 
and  complete  investigation  in  certain  cases  that 
might  thereafter  arise,  and  to  that  end  ample 
provision  was  made  for  necessary  process  and  its 
proper  enforcement.  The  authority  to  create 
such  committee  and  invest  it  with  the  powers 
conferred  by  said  Acts  cannot  be  doubted.      In 
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a  similar  case,  which  came  into  this  Court  on 
appeal  from  Common  Pleas  No.  i,  of  Philadel- 
phia, we  said  the  investigation,  then  in  progress 
under  the  provisions  of  the  same  Acts,  was  law- 
fnl,  and  that  the  witness  who  had  been  regularly 
subpoensed  by  the  committee  was  bound  to  obey 
the  process,  etc :  Eckstein's  Petition,  Yard's 
Appeal,  148  Pa.  509. 

In  the  case  before  us,  it  is  alleged  by  the  ap- 
pellees that  on  February  11,  last,  appellant  ap- 
peared before  the  joint  committee  and  testified 
to  certain   matters  in  relation  to  which  he  was 
interrogated,   but  refused  to  say  for  whom  he 
acted  in  purchasing  certain  stock  from  the  per- 
sonal representative  of  Hugh  Pigott,  deceased. 
Whereupon  it  was  resolved  by  the  committee 
that   the  refusal  of  the  wimess  to  testify  as  to 
that  fact  should  be  certified  to  the  Court  for  its 
action  in  the  premises.      That  was  accordingly 
done  in  the  form  of  a  petition  by  the  clerks  of 
Select  and  Common  Councils  purporting  to  set 
forth  said  proceedings  before  the  joint  commit- 
tee, and  praying  that  an  order  be  issued  com- 
manding appellant  '*to  testify  before  said  com- 
mittee as  to  whom  he  represented  in  the  pur- 
chase  of   the  stock  of  Hugh  Pigott,  deceased, 
and  all  other  matters  necessary  and  pertinent  in 
reference  to  said  stock  and  the  purchase  thereof, 
in  accordance  with  the  15  th  article  of  the   Act 
of  June  I,  1885."      Upon  presentation  of  the 
petition,  February  13,  1895,  the  Court  granted 
a  rule  on  appellant  to  appear  and  answer  why  he 
^uld  not  answer  the  questions  propounded  by 
said  committee,   returnable  at  i  o'clock  p.  m., 
same  day.     At   12  o'clock  noon  of  same  day 
notice  of  the  rule  was  given  to  appellant,  who 
was  barely  able,  within  the  hour  that  intervened, 
to  retain  counsel  to  appear  in  Court  at  i  o'clock 
The  Court  was  then  fully  informed  of  the  facts 
by  appellant's  counsel,  who,  amopg  other  things, 
stat^  that  the  petition  upon  which  the  rule  to 
diow  cause  was  issued,  had  just  been  handed  to 
him ;  that  it  would  be  impossible  for  him  to  be 
ready  with  an  answer  to  this  long  petition  at  the 
boor  named,  and  that  he  would  therefore  ask 
the  Court  to  give  him  until  to-morrow  to  pre- 
pare an  answer,  etc.      In  reply  to  the  following 
questions  put  by  the  Court :     "What  is  the  na- 
ture of  the  answer?"  ;  ''Is  it  a  denial  ? '*    Ap- 
pellant's counsel  replied :  **I  cannot  tell;"   **I 
do  not   know,  as  I  have  not  had  time  to  con- 
sider.     Until  I   read  it  over    I    cannot    tell 
whether  I  will  put  in  additional  matters,  or  de- 
mur to  it,  or  deny  it.    I  am  not  ready  to  file  an 
answer  at  i  o'clock  in  a  matter  handed  to  me  at 
1 2  o'clock . ' '   Other  appeals  on  behalf  of  defend- 
ant, for  barely  sufficient  time  and  opportunity 
to  examine  the  petition,  and  prepare  an  answer, 
etc.,  together  with  the  negative  replies  of  the 
Court  thereto,  are  shown  by  the  stenographer's 


notes  of  what  occurred  at  the  time,  but  inas- 
much as  they  disclose  nothing  that  tends  to  jus- 
tify the  action  of  the  Court  in  the  premises, 
further  reference  to  them  is  unnecessary.  The 
entirely  reasonable  and,  in  the  circumstances, 
legal  demand  of  appellant  and  his  counsel  was 
denied,  and  thereupon  the  Court  handed  down 
its  opinion  together  with  the  order  complained 
of. 

The  reason  for  referring  to  the  Court,  for  its 
consideration  and  determination,  questions  in- 
volving the  rights  and  duties  of  witnesses  and 
others  as  provided  for  in  the  15th  article  of  the 
Act  of  June  i,  1885,  doubtless  was  that  they  are 
strictly  judicial  questions  of  such  importance, 
and  sometimes  fraught  with  such  serious  conse- 
quences that  they  could  not  be  safely  submitted 
to  the  determination  of  any  investigating  com- 
mittee. While  it  is  in  every  way  desirable  and 
necessary  that  such  questions  should  be  heard 
and  decided  as  speedily  as  is  consistent  with  the 
rights  of  the  parties  concerned,  it  was  never 
intended  that  they  should  be  so  speeded  as  to  de- 
prive the  respondent  of  both  time  and  opportunity 
of  answering  the  petition  and  otherwise  present- 
ing his  defence,  as  was  done  in  this  case.  Ap- 
pellant's rights  in  that  regard  were  wholly  ig- 
nored. It  was  manifestly  impossible  for  him  or 
his  counsel  to  prepare  an  answer  to  the  petition 
and  present  his  defence,  if  any  he  had,  within 
the  one  hour  that  intervened  between  service  of 
the  rule  to  show  cause  and  the  time  fixed  for 
hearing.  In  Yard's  Appeal,  supra,  opportunity 
was  given  for  filing  an  answer,  and  the  case  was 
heard  and  disposed  of  in  a  regular  and  orderly 
way.  The  merits  of  the  present  case  are  not 
before  us  for  the  obvious  reason  that  the  pro- 
ceeding was  practically  ex  parte  and  therefore  il- 
legal. 

.  The  decree  is  reversed  with  costs  to  be  paid 
by  the  appellant,  and  it  is  ordered  that  the  rec- 
ord be  submitted  to  the  Court  below  with  in- 
structions to  proceed  and  determine  the  case 
according  to  law. 

Eo  die.  Williams,  J.  (dissenting).  This  appeal 
should  be  quashed  for  two  unanswerable  reasons. 
First,  no  appeal  is  given  by  the  statute  under 
which  the  proceeding  was  conducted.  If  it  be 
conceded  that  a  common  law  certiorari  might 
properly  issue,  yet  it  would  bring  up  nothing 
but  the  record  and  the  record  proper  discloses 
no  irregularity.  But  second,  if  an  appeal  was 
given  no  final  order  has  yet  been  made  from 
which  an  appeal  will  lie.  The  order  complained 
of  is  in  these  words:  **It  is  therefore  ordered 
that  he  answer  the  question  unless  there  be  other 
sufficient  reasons  for  not  answering."  This  was 
not  a  final  order.  It  left  an  open  door  before 
the  defendant.      It  afforded  him  opportunity  to 
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be  further  heard  before  an  attachment  could  be 
awarded  or  a  commitment  directed.  No  appeal 
lies  from  such  an  interlocutory  order.  A  simple 
statement  of  the  situation  shows  our  duty  so 
plainly  that  no  amount  of  argument  could  make 
it  clearer.  The  appeal  should  be  quashed  and 
the  defendant  remitted  to  the  forum  he  has  so 
hastily  fled,  for  his  own  final  answer  and  a  final 
order  of  the  Court. 

McCoLLUM,  J.     I  concur  in  the  foregoing 
dissent. 


July  '94, 59.  January  1 1,  1895. 

Barry  v.  Hill,  defendant,  and  Gillespie, 
terre  tenant. 

Trustee  ex  maleficio — Resulting    trusts-Proof 
of— Act  of  April  22,  1S56. 

A  trust  ex  maleficio  can  only  result  from  some  act  of 
bad  faith  and  a  mere  refusal  to  perform  a  parol  contract 
to  hold  or  convey  land  is  not  sufficient  to  create  such 
trust. 

Equity  will  not  decree  a  holder  of  title  to  be  a  trustee 
for  another  unless  there  is  something  more  than  a  mere 
violation  of  a  parol  agreement. 

The  Act  of  April  22,  1856,  section  6,  providing  that 
no  action  shall  be  maintained  to  enforce  any  implied  or 
resulting  trust  as  to  realty  but  within  five  years  after 
such  trust  accrues,  applies  as  well  to  resulting  trusts 
which  arise  ex  maleficio  as  to  those  which  are  k>unded 
upon  the  payment  of  purchase  money. 

Appeal  of  Rebecca  L.  Gillespie,  intervening 
terre  tenant,  from  the  judgment  of  the  Common 
Pleas  No.  i,of  Philadelphia  County,  in  an  ac- 
tion of  assumpsit  sur  ground  rent,  in  which 
Thomas  Barry  was  plaintiff  and  Edward  C.  Hill) 
defendant. 

^e  action  was  brought  on  the  4th  February, 
1893,  to  recover  arrears  of  ground  rent  reserved 
out  of  premises  on  Bancroft  street  in  Philadel- 
phia, conveyed,  in  1 87 1,  by  Matthew  Hall  to 
Edward  C.  Hill,  by  deeds  which  reserved  two 
ground  rents  of  I48  per  year  each.  These 
ground  rents  were  assigned  by  Matthew  Hall, 
the  covenantee,  to  Jolin  Bardsley  in  1873,  and 
by  JohnBardsley  to  Thomas  Gannon  in  1877. 
TTie  deeds  above  referred  to  were  recorded  at 
Philadelphia,  each  within  a  few  months  of  its 
date.  Thomas  Gannon  died  on  October  24, 
1880,  having  by  his  last  will,  dated  October  3, 
1880,  devised  all  his  estate  to  the  Rev.  Thomas 
Barry,  the  plaintiff.  The  specific  claim  was  for 
arrears  of  ground  rent  accruing  on  and  after 
September  i,  1881,  with  interest  on  each  item 
of  the  arrears. 

The  present  owner  of  the  premises,  Rebecca 


L.  Gillespie,  by  leave  of  the  Court,  intervened 
to  defend. 

At  the  trial,  before  Biddle,  J.,  Thoma^ Barry, 
the  plaintiff,  having  testified  that  he  knew 
Thomas  Crannon,  the  deceased  assignee  of  the 
ground  rents  and  plaintiff's  testator,  and  that 
Gannon  had  died  three  or  four  weeks  after  the 
witness  first  met  him  (which  had  been  at  a  time 
when  Gannon  was  lying  sick),  was  asked  by  his 
counsel :  Q.  **Do  you  know  where  he  had 
been  employed  prior  to  his  illness?"  Objected  to. 
Objection  overruled.  (First  assignment  of  er- 
ror.) 

Defendants'  counsel  made  the  following  offer  : 
"  I  propose  to  show  that  the  alleged  assignment 
of  ground  rents  by  Mr.  Bardsley  to  Thomas 
Gannon  was  made  without  consideration,  upon 
the  agreement  between  the  parties  that  they 
were  to  be  sold  subject  to  the  exclusive  owner- 
ship of  John  Bardsley,  and  that  Thomas  Gan- 
non had  no  interest  in  them ;  and  also  that  as 
to  these  two  ground  rents  John  Bardsley  re- 
ceived the  interest  for  his  own  use  after  the  date 
of  the  assignment."  Objected  to.  Objection 
sustained.     (Second  assignment  of  error.) 

Counsel  stated  that  he  could  show  that  the 
ground  rent  papers  other  than  the  assignment  to 
Gannon  were  in  the  possession  of  Mrs.  Gilles- 
pie, received  in  the  ordinary  course  of  convey- 
ancing from  her  vendor. 

The  Court  directed  the  jury  to  find  a  verdict 
for  plaintiff.  Verdict  accordingly  and  judgment 
thereon.  The  defendant  appealed,  assigning 
for  error  the  above  rulings  on  offers  of  evidence 
and  the  direction  to  find  for  the  plainttff. 

John  G,  Johnson  and  Henry  T.  Dechert^  for 
appellant. 

The  plaintiff  was  an  incompetent  witness,  be- 
ing a  surviving  party  to  the  contract  and  called 
to  testify  to  a  matter  occurring  before  the  death 
of  Gannon.  » 

Act  of  May  23,  1887,  sec.  5,  P.  L,  158. 

If  a  resulting  or  constructive  trust  in  Thomas 
Gannon  for  John  Bardsley  of  these  ground 
rents  was  established  by  the  circumstances  de- 
veloped by  the  testimony,  including  those  of- 
fered to  be  proved,  the  statute  of  frauds  does 
not  apply,  and  the  rejected  evidence  should 
have  been  admitted. 

There  was  nothing  to  show  that  Gannon  had 
ever  asserted  title  to  the  ground  rents.  It  is 
contended  that  these  facts  offered  ample  evidence 
of  a  resulting  trust  or  a  trust  ex  maleficio. 


Bi^ham*s  Equity  (5th  ed.),  page  133. 
Ungenfelter  v.  Richer,  62  Pa.  123. 
Seichrist's  Appeal,  66  Id.  237. 
Beetle  v,  Wentz,  55  Id.  369. 
Sqnure's  Appeal,  70  Id.  266. 
Long  V,  Perdue,  83  Id.  314. 

It  may  almost  be  stated  as  now  thoroughly  ad- 
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mitted  by  the  later  English  cases  that  a  parol 
trust  in  favor  of  a  grantor  by  a  grantee  upon  the 
feith  of  which  the  conveyance  to  the  latter  is 
made,  can  be  set  up. 

Dares  v.  Otty,  35  Beav.  213. 
Booth  V,  Turle,  L.  R.  16  Eq.  182. 
Haigh  V,  Kaye,  L.  R.  7.  Ch.  Ap.,  473. 

F.  B.  Bracken,  (Jos.  V.  Gallagher  with 
him),  for  appellee. 

The  offer  to  establish  by  parol  that  Gannon 
had  no  interest  in  the  ground  rent  was  properly 
overruled.  Because  it  was  an  attempt  on  the 
part  of  a  grantor's  representatives  to  contradict 
by  parol  a  deed  absolute  on  its  face  and  reciting 
a  full  consideration. 

Belden  v,  Seymour,  8  Conn.  304. 
Phillips  OD  Evidence,  483. 
Bankv.  Houseman,  6  Paige  Ch.,535. 
Gardner  v.  Lightfoot,  71  Iowa,  577. 
Jack  V.  Dougherty,  3  Watts.  151. 

Besides,  the  proof  of  this  alleged  agreement 
by  parol  testimony  would  be  in  direct  contra- 
vention of  the  fourth  section  Act  April  22, 
1856,  P.  L.  533,  which  provides  in  part  that 
"All  declarations  or  creations  of  trusts  or  confi- 
dences of  any  lands,  tenements  or  hereditaments, 
and  all  grants  and  assignments  thereof,  shall  be 
in  writing,  signed  by  the  party  holding  the  title 
thereof,  or  by  his  last  will  in  writing  or  else  be 
void." 

Williard  v,  Williard,  56  Pa   125. 

Kellum  V,  Smith,  33  Id.  158. 

Porter  v.  May  field,  21  Id.  263. 

See  a  so  Leman  v,  Whitley,  4  Russ.,  423. 

MoTan  V,  Hayes,  I  Johns.  Ch.,  342. 

Raihbnn  v.  Rathbun,  6  Barb  ,  98. 

Seeley  v  Morse,  16  Johns.,  199. 

St.  John  V.  Benedict,  6  Johns.  Ch.,  iii. 

Maffitt  V.  Rynd,  69  Pa.  386. 

Hoge  V  Hoge,  i  Watts.  214. 

The  appellant  is  precluded  from  setting  up  a' 
resulting  trust  in  this  case  owing  to  the  lapse  of 
time  since  the  transaction,  in  which  it  is  alleged 
to  have  originated.  Section  6,  Act  of  2 2d 
April,  1856,  P.  L.  532. 

This  Act  prevents  the  setting  up  of  any  re- 
sulting trust  after  five  years  from  the  date  of  its 
origin,  and  clearly  applies  to  the  present  case, 
in  which  the  trust  arose,  if  at  all,  in  1877. 

Hollinshead  s  App.,  103  P^  158. 
Silliman  v,  Haas,  151  Id.  52. 
Christy,  receiver,  v.  Sill.  95  Id.  380. 
Way  V.  Hooton,  156  Id.  8  (1893). 

The  appellant's  first  specification  of  error,  al- 
leging the  incompetency  of  the  plaintiff  to  testi- 
fy in  this  case,  is  not  sustained  by  the  Act  of 
May  23,  1887,  section  7,  P.  L.  158. 

The  plaintiff's  interest  was  not  adverse  to  the 
right  of  the  deceased  Gannon,  and  he  is  not 


therefore  a    "surviving    or    remaining    party" 
within  the  meaning  of  the  Act. 
Adams  V.  fileakley,  117  Pa.  283. 

February  18,  1895.  Green,  J.  The  deed 
from  Bardsley  to  Gannon  was  made  January  18^ 
1877,  and  was  recorded  September  26,  1877. 
It  contained  among  other  things  an  assignment 
to  Gannon  of  the  ground  rents  now  in  ques- 
tion. The  appellant  alleges  that  Bardsley,  in 
1879,  ^y  *  ^^^^  then  made  and  recorded,  as- 
signed the  same  ground  rents,  as  his  own,  to 
the  Samuel  Miller  Savings  and  Building  Associa- 
tion, which  in  1882,  assigned  them  to  William 
Whiteside,  the  then  owner  of  the  premises,  thus  ef- 
fecting an  extinguishment.  An  examination  of 
the  record  of  deeds  at  any  time  after  September 
26,  1877,  would  have  disclosed  the  conveyance 
by  Bardsley  to  Gannon,  which  was  therefore 
notice  to  all  the  world  of  Gannon's  title.  That 
title  devolved  upon  the  present  plaintiff  by  virtue 
of  the  will  made  by  Gannon  October  3,  1880, 
and  duly  proved  on  October  27,  1880.  The 
plaintiff's  title  was  therefore  disclosed  by  the 
record  from  the  latter  date.  The  defendant's 
title  was  acquired  by  deed  from  Whiteside  and 
Hall,  trustees,  dated  March  7,  1890,  at  which 
time  plaintiff's  title  had  been  nearly  ten  years  of 
record,  and  with  nothing  showing  any  reconvey- 
ance from  Gannon  to  Bardsley. 

In  these  circumstances  the  defendant,  Mrs. 
Gillespie,  offered  to  show  on  the  trial,  that  the 
conveyance  from  Bardsley  to  Gannon  was 
made  without  consideration,  and  upon  the  agree- 
ment that  the  ground  rents  were  to  be  sold  sub- 
ject to  the  exclusive  ownership  of  John  Bardsley, 
and  that  Thomas  Gannon  had  no  interest  in 
them ;  also  that  Bardsley  received  the  interest  for 
his  own  use  after  the  date  of  the  assignment ; 
also  that  certain  other  ground  rent  papers  were 
in  the  custody  of  Mrs.  Gillespie,  received  in  the 
ordinary  course  of  conveyancing. 

This  offer  of  testimony  was  rejected  by  the 
Court  below,  and  to  this  decision  the  second  as- 
signment of  error  is  made,  thus  raising  the  chief 
question  in  the  case. 

It  is  contended  that  the  proof,  if  received, 
would  have  established  a  trust  ex  maleficio  in 
favor  of  Bardsley,  and  therefore,  of  his  succes- 
sors in  the  title.  It  is  contended  for  the  appel- 
lee that  the  proof  offered  would  not  establish  a 
trust  ex  maleficio,  and  if  it  did,  the  trust  is 
barred  by  the  statutes  of  limitations. 

It  seems  to  us  that  both  these  objections  are 
fatal  to  the  offer. 

A  trust  ex  maleficio  can  only  result  from  some 
act  of  bad  faith,  and  a  mere  refusal  to  perform  a 
parol  contract  to  hold  or  convey  land  is  not 
sufficient  to  create  such  a  trust.  There  is  no  act 
of  bad  faith  on  the  part  of  Gannon  alleged  in  the 


Digitized  by 


Google 


94 


WEEKLY  NOTES  OF  CASES. 


oflfer.  He  was  a  mere  grantee  of  the  ground 
rents  without  consideration  and  subject  to  an 
agreement  to  sell  them  for  the  exclusive  use  of 
Ikirdsley,  according  to  the  offer.  The  absence 
of  consideration  would  be  of  no  moment 
of  itself,  and,  in  point  of  fact,  Gannon  never  sold 
the  ground  rents  to  any  one.  On  the  contrary 
it  is  a  part  of  the  offer  of  proof  that  Bardsley  re- 
ceived the  interest  for  his  oWn  use  after  the  as- 
signment. It  was  not  proposed  to  prove  that 
Gannon  ever  denied  the  alleged  parol  agreement 
or  that  he  made  any  effort  to  prevent  Bardsley 
from  taking  the  rents,  or  that  he  ever  asserted 
title  in  himself,  or  did  any  act  in  contravention 
of  the  agreement  offered  in  evidence.  He  simply 
continued  to  hold  the  title  which  Bardsley  vol- 
imtarily  gave  him,  until  his  death.  As  his  death 
did  not  occur  until  nearly  four  years  after  the  in- 
ception of  his  title  Bardsley  had  ample  oppor- 
tunity to  assert,  and  secure,  his  claim  of  title, 
during  Gannon's  life,  but  it  does  not  appear  that 
he  ever  did  so.  In  such  circumstances  we  think 
it  impossible  to  raise  a  trust  ex  maUficio, 

But  even  if  the  offer  had  gone  farther,  and 
alleged  a  breach  of  the  parol  agreement,  it  would 
not  have  been  sufficient. 

In  Kellumt^.  Smith,  33  Pa.  158,  we  held  that 
a  promise  to  purchase  real  estate  at  a  sheriffs  sale, 
and  to  convey  it  to  the  defendant  in  the  execu- 
tion, whenever  he  should  repay  to  the  purchaser 
their  advances  to  him,  does  not  raise  a  resulting 
trust  in  favor  of  the  defendant.  Strong,  J., 
delivering  the  opinion,  said:  "When  the  pur- 
chaser  at  a  sheriffs  sale  promises  to  hold  for  the 
debtor,  and  afterwards  refuses  to  comply  with 
his  agreement,  the  fraud,  if  any,  is  not  at  the 
sale,  not  in  the  promise,  but  in  its  subsequent 
breach.  That  is  too  late.  It  is  abundantly  set- 
tled that  equity  will  not  decree  such  a  purchaser 
to  be  a  trustee,  unless  there  is  something  more 
than  the  mere  violation  of  a  parol  agreement 
«...  It  may  in  all  cases  be  assumed  that  when 
a  promise  is  made  to  buy  or  hold  for  another, 
confidence  is  invited  and  more  or  less  reposed. 
So  it  is  in  every  parol  contract  for  the  purchase 
of  lands;  but  the  statute  of  frauds  would  be 
worse  than  waste  paper  if  a  breach  of  promise 
created  a  trust  in  the  promisor,  which  the  con- 
tract itself  was  insufficient  to  raise." 

In  Williard  v,  Williard,  56  Pa.  119,  we  held 
that  in  a  transaction  claimed  to  create  a  result- 
ing trust,  if  there  is  nothing  more  than  is  implied 
from  the  violation  of  a  parol  agreement,  equity 
will  not  decree  the  purchaser  a  trustee.  Said 
Agnew,  J.,  in  an  opinion  reviewing  the  cases, 
**The  language  of  the  cases  was  almost  run  into 
a  formula  in  which  it  is  said  'but  where  there  is 
nothing  more  in  the  transaction  than  is  implied 
from  the  violation  of  a  parol  agreement  equity 
will  not  decree  the  purchaser  a  trustee.* " 


Porter  v.  Mayfield,  21  Pa.  263,  is  to  the  same 
effect.  In  Hoge  z;.  Hoge,  i  Watts,  214,  Gib- 
son, J.,  said :  *'The  question  has  been  as  to 
the  circumstances  which  constitute  such  a  fraud 
as  will  be  made  the  foimdation  of  a  decree.  A 
mere  refusal  to  perform  the  trust  is  undoubtedly 
not  enough,  else  the  statute  which  requires  a  will 
of  lands  to  be  in  writing  would  be  altogether 
inoperative." 

There  are  many  other  cases  of  the  same  kind, 
but  it  is  unnecessary  to  cite  them. 

As  to  the  statute  of  limitations  the  cases  are 
equally  clear  and  the  bar  of  the  statute  applies 
as  well  to  resulting  trusts  which  arise  ex  maleficio^ 
as  to  those  which  are  founded  upon  the  payment 
of  purchase  money. 

In  Christy  v.  Sill,  95  Pa.  380,  which  on  its 
facts,  was  a  clear  case  of  fraud,  and  a  consequent 
resulting  trust  ex  maleficioj  we  held  that  the  trust 
was  barred  by  the  sixth  section  of  the  Act  of  2  2d 
April,  1856,  which  prohibited  any  right  of  entry 
by  reason  of  any  implied  or  resulting  trust  within 
five  years  after  the  trust  accrued. 

In  Hollinshead's  Appeal,  103  Pa.  158,  we  held 
the  same  doctrine,  and  also  that  there  must  be 
more  than  the  violation  of  a  mere  parol  agree- 
ment respecting  land  to  create  the  trust. 

We  applied  the  same  rule  to  another  case  of 
trust  ex  maUficiOy  in  Silliman  v.  Haas,  151  Pa. 
52,  and  held  it  was  barred  by  the  statute. 

In  Way  v.  Hooton,  156  Pa.  8,  we  enforced 
the  rule  again,  holding  that  the  Act  of  1856  was 
a  statute  of  repose  requiring  a  liberal  construc- 
tion in  support  of  titles,  and  holding  that  it  con- 
tained no  exception  in  favor  of  persons  under 
disabilities. 

It  is  not  essential  to  pursue  the  subject  fur- 
ther. This  tide  by  means  of  a  trust  ex  maleficio^ 
is  sought  to  be  set  up  without  proof  of  any  fraud- 
ulent acts  either  in  the  inception  of  the  title  or 
subsequently,  against  a  good  record  title  ten 
years  after  its  inception,  and  we  are  clearly  of 
opinion  that  it  can  not  be  done. 

We  do  not  consider  the  first  assignment  of 
error,  as  it  becomes  entirely  unimportant  in  view 
of  the  testimony  subsequently  given,  and  of  the 
considerations  above  expressed  upon  the  main 
subject  of  contention. 
Judgment  affirmed.  w.  m.  s.,  jr. 
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July  *94,68.  January  14,  1895. 

Gandy  v.  Dickson. 

Landlord  and  tenant — Distress — Right  to  dis- 
train after  death  of  lessee — Effect  of  thirty- 
day  clause  in  lease — Act  of  Feb.  24,  1B34, 
p.  L.  77. 

A  lessor  cannot  distrain  for  rent  goods  of  a  deceased 
lessee  which  have  been  removed  from  the  demised  prem- 
ises, notvwithstanding  the  lease  contain  an  agreement 
that  the  goods  on  the  premises  shall  be  liable  to  distress 
for  thirty  days  after  their  removal  therefrom ;  such  agree- 
ment applies  only  daring  the  lifetime  of  the  tenant. 

An  agreement  in  a  lease  that  rights  and  liabilities  of 
the  ponies  shall  extend  to  their  heirs  and  personal  repre- 
sentatives cannot  interfere  with  the  administration  of  an 
estate,  or,  by  permitting  a  distraint  of  the  decedent's  goods 
enable  the  landlord  to  obtain  a  preference  other  than  that 
given  by  the  Act  of  Feb.  24,  1834,  P.  L.  77. 

Appeal  of  Frederick  S.  Dickson,  Allen  Dick- 
son, Elizabeth  Lowrie  and  Ellen  Wilson,  land- 
lords, and  George  B.  McClellan,  bailiff,  defend- 
ants, from  the  judgment  of  the  Court  of  Common 
Fleas  No.  4,  of  Philadelphia  County,  in  an  action 
of  replevin  wherein  George  S.  Gandy,  adminis- 
trator of  Harrison  Robbins,  deceased,  was  plain- 
tiff. 

The  fects  of  this  case  appear  sufficiently  by  the 
opinion  of  Arnold,  J.,  infra.  On  the  first  trial 
before  Willson,  J.,  a  verdict  was  directed  for 
the  defendants.  A  new  trial  was  granted.  On 
the  second  trial,  before  Arnold,  J.,  a  verdict 
was  directed  for  plaintiff.  The  defendants  moved 
for  a  new  trial,  but  on  the  Court  stating  that  an 
opinion  would  be  filed  sustaining  the  action  and 
in  support  of  the  previously  granted  new  trial,  the 
motion  was  withdrawn.  The  opinion  was  deliv- 
ered by  Arnold,  J.,  as  follows  : — 

* 'Harrison  Robbins  was  tenant  of  916  Chest- 
nut street,  under  a  yearly  lease,  at  15,800  a  year, 
payable  quarterly  on  the  24th  day  of  January, 
April,  July,  and  October.  It  was  agreed  in  the 
lease  that  all  goods  on  the  premises,  and  for  thirty 
days  after  removal  therefrom,  should  be  liable 
to  distress  for  rent.  Mr.  Robbins  died  June  11, 
1892,  and  letters  of  administration  on  his  estate 
were  granted  to  the  plaintiff,  who  removed  the 
goods  from  916  to  924  Chestnut  street,  for  the 
purpose  of  selling  the  same  and  applying  the  pro- 
ceeds to  the  payment  of  the  decedent's  debts.  A 
quarter's  rent  fell  due  on  July  24,  1892,  and 
on  August  12,  1892,  the  landlords  distrained 
therefor  on  the  goods  of  the  intestate  at  Nos.  916 
and  924  Chestnut  street,  to  the  last  of  which 
places  most  of  the  goods  had  been  removed  be- 
tween June  II  and  July  24,  1892.  The  plaintiff 
thereupon  commenced  this  action  of  replevin,  and 
the  question  is  whether  the  distress  was  lawful. 

'•The  right  of  distress  comes  from  the  civil 


law,  under  which  land  that  was  let  to  a  tenant 
was  considered  as  hypothecated  and  held  in 
pledge  to  pay  the  rent,  and  the  whole  profits  aris- 
ing from  the  land  were  liable  to  be  sold  for  the 
payment  and  satisfaction  of  the  rent,  (Gilbert  on 
Rents,  pages  3,  26,  92  ;  Taylor  on  Landlord  and 
Tenant,  section  556.)  At  the  common  law  a  dis- 
tress for  rent  could  not  be  made  after  the  termi- 
nation of  the  relation  of  landlord  and  tenant, 
which  might  happen  by  the  death  of  either,  and 
therefore  the  statute  of  8  Anne,  chap.  14  (17 10), 
was  passed,  to  give  a  remedy  to  the  landlord,  by 
enacting  tiiat  his  executor  might  distrain  within 
six  months  after  the  termination  of  the  lease,  but 
during  the  possession  of  the  tenant  from  whom 
such  arrears  became  due.  These  italicized  words 
were  omitted  from  our  Pennsylvania  statute  of 
March  21,  1772,  which  re-enacts  the  statute  of 
Anne,  probably  because  they  were  considered 
superfluous  and  merely  declaratory  of  existing 
law.  (Clifford  v.  Beems,  3  Watts.  246.)  The 
English  statute  limits  the  right  of  the  executor  of 
a  landlord  to  distrain  to  six  months  after  his  death, 
while  the  right  of  the  executor  to  distrain  under 
our  statute  is  without  limit  as  to  the  time  when 
it  may  be  exercised.  (Moss'  Ap.,  35  Pa.,  162; 
Lewis'  Ap.,  66  Pa.,  312.)  So  much  as  to  the 
right  of  the  landlord  to  distrain. 

*  'As  to  the  liability  to  distraint,  another  question 
arises,  and,  notwithstanding  the  early  decisions  in 
England,  the  law  may  now  be  considered  as  well 
settied  there  that  there  is  no  right  to  distrain  in  a 
case  like  this.  In  Bradby  on  Distresses,  77,  it  is 
said  that  as  a  distress  is  in  the  nature  of  a  remedy 
upon  the  land,  if  the  tenant  be  dead  the  goods  of 
the  deceased  remaining  thereon  may  be  distrained 
in  the  hands  of  his  executor  or  administrator  for 
rent  accruing  before  and  after  his  death.  For  this 
the  author  cites  Bolton  v,  Canham,  executor, 
Pollexfen,  125  (25  and  26  Car.  IL,  A.  D.  1675), 
which  was  not  a  proceeding  on  a  distress,  but  an 
action  against  an  executor  for  rent  in  arrear,  and 
the  dispute  was  over  a  question  of  priority  in  the 
distribution  of  the  personal  estate  of  a  decedent. 
Another  case  cited  by  Bradby  is  Braithwaite  v. 
Cooksey,  i  H.  Blackstone,  465  (1790),  decided 
per  curiam,  and  without  reasons  assigned.  On 
looking  at  the  arguments  in  behalf  of  the  success- 
ful landlords  we  find  it  based  on  three  English 
statutes,  neither  of  which,  however,  by  express 
words  or  fair  inference,  confers  a  right  on  the 
landlord  to  distrain  on  the  goods  of  a  deceased 
tenant.  Perhaps,  however,  the  reason  given  by 
the  Court  of  Appeals  of  New  Jersey  was  the  true 
reason  of  the  old  law.  That  Court  said  that  * 'un- 
der the  old  law  it  was  a  mere  struggle  among  the 
creditors  for  the  priority,  and  the  law  was  indiffer- 
ent who  succeeded."  (Wood  v.  Hopkins,  i  Pen- 
nington, 692.)  In  Turner  v.  Barnes,  2  Best  & 
Smith,  no  E.  C.  L.,  435  (1862),  Braithwaite  v. 
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Cooksey  was  declared  not  to  furnish  a  precedent 
to  be  followed,  and  it  was  decided  that  when  a 
tenant  at  will  at  a  yearly  rent  died  owing  rent  in 
arrear,  and  the  day  after  his  death  the  landlord 
distrained,  the  house  being  occupied  by  the 
lessee's  servants,  the  distress  was  unlawful.  A 
modem  English  writer  (Foa  on  Landlord  and 
Tenant,  on  page  408)  well  expresses  the  law  when 
he  says  that  the  right  to  distrain  after  the  death 
of  the  tenant  must  be  limited  to  the  case  in  which 
the  personal  representative  becomes  tenant  under 
the  lease  in  his  testator's  place,  and  the-  arrears 
distrained  for  have  not  actually  fallen  due  until 
after  the  death. 

*  *The  question  has  been  considered  and  decided 
in  two  cases  in  this  State,  in  the  firet  of  which, 
Hoskins  v.  Houston,  2  Clark,  489  (1844),  Judge 
Lewis,  in  the  Common  Pleas,  held  that  a  land- 
lord has  no  right  to  distrain  for  rent  after  the 
death  of  the  tenant.  Judge  Lewis'  opinion  is  an 
elaborate  dissertation  upon  the  law  on  this  sub- 
jectj  and  he  comes  to  the  conclusion  that  since 
our  Acts  of  1  772,  1794,  and  1834,  providing  for 
the  distribution  of  a  decedent's  estate,  no  priority 
can  be  obtained  by  a  distress  levied  after  the 
death  of  i,  tenant.  The  other  case  is  Stahlman's 
Est.,  26  Pitts.  L  J.,  113,  (1879),  in  which 
Judge  Hawkins,  of  the  Orphans'  Court  of  Alle- 
gheny County,  issued  an  injunction  to  prevent  a 
landlord  from  proceeding  by  a  distress  for  rent 
after  the  death  of  the  tenant. 

**We  have  not  overlooked  the  agreement  in  the 
lease  in  this  case  that  the  goods  on  the  premises 
should  be  liable  for  rent  for  thirty  days  after 
their  removal  from  the  premises,  but  consider 
that  this  applies  merely  to  a  removal  during  the 
life  of  the  tenant ;  nor  the  other  agreement  in  the 
lease,  that  the  rights  and  liabilities  of  either  of 
the  parties  shall  extend  to  the  heirs,  executors,  ad- 
ministrators, successors,  and  assigns  of  such  par- 
ty. The  tenant  cannot,  by  any  such  agreements, 
deprive  other  parties  of  their  right  to  have  the 
personal  estate  of  a  decedent  administered  ac 
cording  to  the  statute  of  distributions  without 
any  preference  other  than  those  given  by  it. 

**It  is  a  rule  without  an  exception,  said  Chief 
Justice  Gibson,  in  Pierce  v,  Scott,  4  W.  &  S. 
344,  that  a  landlord  cannot  distrain  goods  which 
are  in  the  custody  of  the  law ;  and  Judge  Low- 
RiE,  in  Mickle's  Admr.  v.  Miles,  i  Grant,  320, 
said  that  the  goods  of  a  deceased  lessee  are  not 
liable  to  distress.  The  Act  of  February  24, 
1834,  which  gives  the  landlord  the  second  prefer 
ence  in  distribution,  would  be  neutralized  if  the 
landlord  could  by  a  distress  obtain  the  first  place 
as  to  goods  on  the  demised  premises.  There 
would  be  no  necessity  for  giving  the  landlord  a 
.  second  preference  as  to  such  goods  if  he  could 
by  a  distraint  obtain  a  priority  over  all  other 
creditors.  The  insolvency  of  the  deceased  tenant 


makes  no  difference  in  the  application  of  the  law^ 
which  was  intended  principally  for  just  such 
cases,  for  if  the  estate  were  solvent  the  prefer- 
ences would  not  consume  the  estate  before  all  the 
creditors  were  paid.  In  the  language  of  Judge 
Woodward,  in  Moss'  Ap.,  35  Pa.,  162,  no  atten- 
tive reader  can  doubt  that  the  Legislature  meant  to 
substitute  the  landlord's  claim  on  the  proceeds  of 
an  execution  or  administration  for  his  right  of 
distress.  As  death  brings  administration,  the 
same  as  judgment  brings  execution  and  levy,  with 
their  preferences  and  equalities,  it  is  not  in  the 
power  of  parties  to  defeat  the  rights  of  creditors 
which  are  vested  in  them  by  law.  Upon  the 
death  of  a  tenant  his  personal  estate  is  placed  at 
once  in  the  grasp  of  the  law,  and  no  creditor  can 
obtain  any  advantage  over  another,  either  by  dis- 
traint, execution,  or  agreement." 

Judgment  was  entered  for  plaintiff  and  the  de- 
fendants appealed  and  assigned  error  as  follows : 

1.  The  learned  Court  erred  in  entering  its 
judgment  upon  the  verdict  for  the  plaintiff  in  the 
replevin,  and  which  verdict  was  given  upon  the 
instruction  to  the  jury  td  render  it. 

2.  The  learned  Court  erred  in  not  giving  effect 
to  the  contract  stipulations  of  the  lease  by  enter- 
ing a  judgment  in  favor  of  the  lessors  and  the  de- 
fendants in  the  replevin  upon  the  undisputed 
evidence  of  the  case. 

3.  The  learned  Court  erred  in  deciding  that 
the  tenant  could  not  by  the  contract  of  lease  in 
evidence  interfere  with  the  administration  of  his 
estate,  according  to  the  Act  of  24th  February, 
1834. 

The  quarter's  rent  of  Ji,45o,  for  which  the 
distress  issued,  fell  due  24th  July,  1892.  The 
tenant,  domiciled  in  New  Jersey,  had  died  six 
weeks  before,  and  an  administrator  had  been  ap- 
pointed, who  at  once  entered  upon  and  occupied 
the  demised  premises  and  began  the  removd  of 
the  goods  for  sale  to  a  store  in  the  same  square. 
He  was  requested  to  pay  the  rent  due,  but  re- 
fused, and  thereupon,  on  12th  August,  1892,  the 
landlords  distrained  upon  the  goods  remaining  in 
the  demised  premises  as  well  as  upon  those  which 
had  been  removed. 

E,  Hunn  Hanson^  for  appellants. 

The  Act  of  Feb.  24,  1836,  P.  L.  77,  does  not 
prevent  a  distress  in  this  case. 

(df.)  The  Act  does  not  in  terms  prohibit  a  con- 
tract of  lease  or  any  contract  from  being  opera- 
tive after  the  death  of  a  party  to  it. 

(^.)  The  Act  applies  to  debts  owing  at  the  time 
of  the  decease. 

But  when  Robbins,  the  tenant,  died  no  rent 
was  due,  nor  did  anything  become  due  (and,, 
therefore,  a  debt)  until  six  weeks  afterward. 

(^.)  The  Act  provides  for  the  payment  of  the 
decedent's  debts,  so  far  as  his  legal  representative 
has  assets. 
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But  the  residue  of  the  demised  term  cannot  be 
deemed  assets,  or  available  for  the  payment  of 
debts,  until  the  consideration  of  the  existence  of 
such  term  is  deducted,  and  that  is  the  rent. 

A  contract  may  be  made  which  will  defeat  the 
order  of  payment  of  debts  intended  by  the  Act  of 
1834,  ^.  ^.,  agreement  for  the  carrying  on  of  a 
partnership  after  a  member's  death. 

Gratz  V,  Bayard,  ii  S.  &  R.  41. 

Laughlin  v.  Lorenz,  48  Pa.  275. 

Leafs  Appeal,  105* Id.  505. 

The  Act  of  1834  applies  only  in  cases  of  in- 
solvency, and  Robbins'  estate  is  not  shown  to  be 
insolvent. 

John  G.  Johnson  (^Frank  F,  Frichard  with 
him),  for  appellee. 

February  25,  1895.  McCollum,J.  We  think 
the  learned  Judge  of  the  Court  below  reached  a 
correct  conclusion  in  this  case  and  gave  good  rea- 
sons for  it.  The  contention,  briefly  stated,  con- 
cerns the  right  of  the  legal  representatives  of  a 
deceased  lessor  to  distrain,  for  rent  due,  the  goods 
and  chattels  of  his  deceased  lessee  in  the  hands  of 
the  administrator  of  the  latter.  They  base  their 
claim  of  a  right  so  to  do  upon  the  lease  which 
creaied  the  relation  of  landlord  and  tenant  be- 
tween the  decedents,  and  by  its  terms  extended 
to  their  respective  **heirs,  executors,  administra- 
tors, successors  and  assigns,"  their  respective 
rights  and  liabilities  under  it.  The  right  of 
distress  as  defined  by  the  lease  was  exercisable 
on  the  non-payment  at  maturity  of  any  quarter's 
rent,  and  included  goods  while  on  the  premises 
and  for  thirty  days  after  their  removal  therefrom. 
It  is  undisputed  that  the  goods  replevied  in  this 
case  were  distrained  by  the  legal  representatives 
of  the  lessor  while  in  the  custody  and  under  the 
control  of  the  administrator  of  the  lessee,  and  the 
question  to  be  decided  is  whether  the  distress  was 
authorized  by  the  provisions  of  the  lease  to  which 
reference  has  been  made.  The  distrainors  have 
not  brought  to  our  notice  any  decision  of  this 
Court  which  directly  sustains  their  claim  nor  do 
we  know  of  any.  They  have  cited,  Gratz  v. 
Bayard,  11  S.  &  R.,  41;  Laughlin  v.  Lorenz,  48 
Pa.  275,  and  Leafs  Appeal,  105  Pa.  505,  as 
analc^ous  in  principle  to  the  case  at  bar.  In  the 
first  case  cited,  it  was  held  that  by  express  agree- 
ment a  partnership  may  continue  after  the  death 
of  one  of  the  partners,  and  further,  that  upon  the 
assignment  by  the  survivor  of  the  firm  effects  for 
the  benefit  of  creditors,  the  whole  partnership 
fund  including  what  was  contributed  thereto  by 
the  deceased  partner's  estate,  passed  to  the  as- 
signee and  was  applicable  to  the  partnership 
debts.  Laughlin  v,  Lorenz  decided  that  the  legal 
representatives  of  a  deceased  partner  may  carry 
on  the  business  for,  and  bind  the  estate,  where  a 
covenant  to  that  effect  existed  in  the  articles  of 


CO- partnership,  or  he  directed  by  will  that  it 
should  be  done.  Leafs  Appeal  recognized  the 
validity  of  a  stipulation  in  the  co-partnership 
articles  for  the  continuance  of  the  firm  after  the 
death  of  a  member,  and  enforced  the  principle 
that  during  the  continuance  of  it  real  estate  con- 
stituting a  part  of  the  partnership  fund  must  be 
regarded  as  personalty,  subject,  however,  to  the 
qualification  that  one  partner  cannot  dispose  of 
die  firm  interest  in  it,  unless  specially  authorized 
to  do  so.  These  cases  acknowledge  and  sustain 
the  power  to  create  a  partnership  which  may  sur- 
vive the  death  of  one  of  its  members.  The  exer- 
cise of  the  power  may  postpone  the  recovery  by 
the  estate  of  the  deceased  partner  of  a  possible  as- 
set ascertainable  on  the  dissolution  of  the  partner- 
ship and  the  liquidation  of  its  affairs,  and  it  may, 
perhaps,  diminish  the  same,  but  such  asset  when 
recovered  is  on  the  fobting  of  other  assets  of  the 
estate,  as  regards  distribution  among  creditors.  It 
is  believed,  therefore,  that  the  cases  cited  do  not 
govern  the  case  at  bar,  nor  afford  material  assist- 
ance in  the  decision  of  the  question  involved  in 
it.  The  distrainors  had  no  lien  on  the  goods,, 
for  rent,  in  the  lifetime  of  the  decedent,  and  at 
his  death  they  passed  to  his  administrator  as 
other  assets  of  the  estate  did.  His  custody  of 
them  was  lawful,  and  for  the  purposes  of  admin- 
istration. It  was  his  duty  to  apply  them  to  the 
payment  of  the  decedent's  debts  in  the  order 
prescribed  by  the  statute.  In  this  order,  funeral 
expenses,  medicine  furnished  and  medical  at- 
tendance given  during  the  last  illness  of  the  de- 
cedent, and  servants'  wages  not  exceeding  one 
year,  constitute  the  first  class  and  have  preced- 
ence; rents  not  exceeding  one  year  form  the 
second  class,  and  all  other  debts  belong  to  the 
third  class,  "except  debts  due  to  the  Common- 
wealth which  shall  be  last  paid."  It  ispossible  that 
the  order  thus  prescribed  may  be  qualified  as  to- 
assets  on  which  there  are  liens  acquired  in  the 
lifetime  of  the  decedent,  but  as  no  liens  of  this 
character  appear  in  the  case  before  us,  the  qual- 
ification suggested  does  not  require  present  con- 
sideration. •  Our  conclusion  is,  that  the  distress 
of  which  this  litigation  is  the  outcome  was  not 
warranted  by  the  lease,  and  was  in  plain  violation 
of  the  laws  governing  the  administration  and  dis- 
tribution of  the  estates  of  decedents. 

We  do  not  consider  it  necessary  to  add  any- 
thing further  to  what  was  well  said  by  the  learned 
Judge  of  the  Court  below  in  vindication  of  the- 
judgment  entered  there. 

Judgment  affirmed.  h.  b. 
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Oct, '94,  119.  October  24,  1894. 

<joddard^  Hill  &  Company  v.  Leopold 
Weil  &  Company. 

personal  property — Bill  of  sale  of^^Change  of 
possession  necessary  to  perfect  sale — Con- 
structive delivery — Character  of  such  delivery 
— Question  of  fact^^Inadequacy  of  price  as 
badge  of  fraud. 

Where  personal  property  sold  is  not  reasonably  suscept- 
ible of  actual  delivery,  a  constructive»deliveryis  sufficient; 
and  it  is  not  necessary  that  the  vendee  should  do  more 
than  assume  such  control  of  it  as  will  reasonably  indicate 
the  fact  of  the  change  of  ownership. 

If  there  has  been  neither  delivery  nor  the  assumption 
of  control,  it  may  be  the  duty  of  the  Court  to  pronounce 
the  sale  void  for  legal  fraud ;  but  when  the  vendee  has 
tissumed  control  the  question  whether  the  sale  is  bonaJitU 
is  usually  one  of  fact,  and  it  is  for  the  Jury  to  find  if  the 
vendee  has  done  all  that  could  reasonably  be  expected  in 
such  a  case. 

Renningerz/.  Spatz,  128  Pa.  524,  followed. 

While  gross  inadequacy  of  price  standing  alone  as  the 
only  fact  established  may  justify  an  inference  of  fraud, 
when  connected  with  other  facts,  it  must  be  considered 
in  connection  with  them,  and  the  question  must  be  sub- 
mitted to  the  jury. 

Appeal  of  Leopold  Weil  and  Julius  Koch, 
partners,  doing  business  as  Leopold  Weil  & 
Company,  defendants,  from  the  judgment  of  the 
Common  Pleas  No.  3,  of  Allegheny  County,  in 
a  feigned  issue,  wherein  George  E.  Goddard, 
E.  W.  Hill  and  E.  M.  Quimby,  partners,  doing 
business  as  Goddard,  Hill  &  Company,  were 
plaintiffs,  and  Leopold  Weil  &  Company  were  de 
fendants,  to  try  the  title  as  to  certain  goods  and 
chattels,  to  wit :  all  that  certain  stock  consisting 
of  diamonds,  watches,  clocks,  jewelry,  etc., 
contained  in  the  premises  at  No.  5  Federal  street, 
Allegheny  City. 

Upon  the  trial,  before  Porter,  J.,  the  following 
facts  appeared  :  On  January  25,  1893,  Leopold 
Weil  &  Co.,  wholesale  dealers  in  jewelry,  doing 
business  in  the  City  of  New  York^  recovered  a 
judgment  against  Edward  J.  Black,  a  retail 
jeweler,  doing  business  in  Allegheny  City,  Pa., 
in  the  sum  of  I1681.50,  for  an  indebtedness  to 
them  for  merchandise  sold  and  delivered  by 
them  to  Black.  On  the  same  day  execution  was 
issued  on  this  judgment,  and  the  sheriff  levied 
upon  the  stock  of  watches,  clocks,  jewelry,  etc., 
in  the  premises  No.  5  Federal  street,  Allegheny, 
where  Black  for  three  years  prior  to  that  date 
had  carried  on  a  retail  jewelry  store.  The  goods 
levied  upon  by  the  sheriff  were  claimed  by  the 
£rm  of  Goddard,  Hill  &  Co.,  wholesale  dealers 
in  jewelry,  doing  business  in  the  City  of  Pitts- 
burgh, under  a  bill  of  sale  from  Black  to  them, 
•<iated  January  23,  1893.    Notice  of  their  claim 


was  given  to  the  sheriff,  who  made  application 
under  the  sheriffs  interpleader  Act  of  March 
10,  1858,  and  an  issue  was  awarded  between  the 
claimants,  Goddard,  Hill  &  Company,  and  the 
execution  creditors,  Leopold  Weil  &  Company, 
to  determine  the  ownership  of  the  property 
levied  upon.  On  January  23,  1893,  E.  J. 
Black  was  indebted  to  Goddard,  Hill  &  Com- 
pany in  the  sum  of  |2,8io.  At  that  time  there 
was  an  execution  in  the  sheriffs  hands  against 
Black  amounting  to  about  {590,  and  a  claim  of 
back  rent  amounting  to  about  ^175  ;  the  exact 
amounts  were  not  proven.  This  execution  and 
rent  claim  were  paid  by  Goddard,  Hill  &  Com- 
pany. On  that  date  Black  executed  and  deliv- 
ered to  Goddard,  Hill  &  Company  a  bill  of  sale 
for  his  stock  of  watches,  clocks,  jewelry,  etc.,  in 
premises  No.  5  Federal  street,  the  consideration 
named  in  the  bill  of  sale  being  13,710.  Prior 
to  the  execution  of  this  bill  of  sale  no  inventory 
or  list  of  this  stock  had  been  taken.  Afterwards 
an  inventory  was  taken  and  the  schedule  at- 
tached to  the  bill  of  sale.  The  inventory  was 
taken  on  a  basis  of  the  cost  prices  of  the  goods 
in  Black's  store  and  amounted  to  {5,296.15.  On 
the  afternoon  of  January  23,  1893,  Black  de- 
livered the  keys  of  the  premises  to  Mr.  Hill,  a 
member  of  the  firm  of  Goddard,  Hill  &  Com- 
pany, and  on  the  next  day  the  work  of  taking 
the  inventory  was  begun  by  two  employes  of  the 
firm  of  Goddard,  Hill  &  Company,  named  Alli- 
son and  Cowen.  This  inventory  was  completed 
about  a  week  later.  After  the  work  of  taking 
the  inventory  had  been  completed  Cowen  left  the 
store  at  No.  5  Federal  street  and  did  not  return. 
Allison  remained  there  for  about  a  week 
longer.  E.  J.  Black  remained  in  the  store.  He 
never  left  it  after  the  bill  of  sale  was  executed. 
It  was  claimed  by  the  plaintiffs  that  during  the 
time  Allison  was  there  he,  Allison,  was  in 
charge,  although  they  admitted  that  Black  con- 
tinued to  remain  in  the  store.  It  was  admitted 
that  Allison  left  within  two  weeks  from  January 
23,  1893,  ^^^  Black,  after  Allison  left,  had  en- 
tire charge  and  control  of  the  store  at  No.  5 
Federal  street,  Allegheny,  and  continued  to  re- 
main there  buying  and  selling  goodsashe  had  done 
prior  to  January  23,  1893,  up  until  after  the  trial 
of  this  case.  He  had  full  control.  His  brother, 
David  S.  Black,  who  had  been  in  his  employ 
prior  to  January  23,  1893,  remained  in  the  store 
continuously  until  after  the  trial  of  this  case.  He 
was  the  only  person  employed  by  E.  J.  Black  at 
the  time  of  the  execution  of  the  bill  of  sale. 

On  January  23,  1893,  there  were  three  signs 
bearing  Black's  name  upon  the  outside  of  the 
store,  No.  5  Federal  street,  Allegheny.  Two 
of  these  signs  were  removed  on  January  25, 
1893,  after  the  execution  issued  by  Leopold 
Weil  &  Company  on  their  judgment  was  lodged 
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with  the  sheriflf.  One  of  these  two  signs  was 
painted  on  a  board  extending  across  the  front  of 
the  building  over  the  door.  When  this  was  taken 
down  it  disclosed  the  name  £.  J.  Black  painted 
on  the  building  in  black  letters,  and  this  name 
was  painted  over  with  white  paint,  but  not  ob- 
literated. The  third  sign  remained  on  the  store 
as  late  as  January  50,  1893.  No  new  signs  were 
put  up  after  January  23,  1893.  Other  than  the 
lemoval  of  these  signs,  and  the  fact  that  Cowen 
and  Allison,  employ^  of  Goddard,  Hill  &  Com- 
pany remained  in  the  store,  the  former  for  one 
week  and  the  latter  for  two  weeks  after  January 
23,  there  were  no  external  appearances  of  a 
change  of  ownership  of  the  stock  of  watches, 
clocks,  jewelry,  etc.,  in  the  premises  No.  5 
Federal  street.  The  defendant  submitted,  inter 
alia  J  the  following  points : — 

First,  VThat  under  all  the  evidence  in  this 
case,  the  verdict  must  be  for  the  defendants." 
Refused,     (First  assignment  of  error.) 

Third,  "If  the  jury  find  that  the  property 
covered  by  the  bill  of  sale  was  worth  15,200  or 
thereabouts,  and  that  the  total  indebtedness  of 
Black  to  Goddard,  Hill  &  Company  did  not  ex- 
ceed 13,710,  then  they  will  be  justified  in  in- 
ferring from  this  fact  that  the  sale  was  not  abso- 
lute and  unconditional,  and  if  they  so  conclude, 
the  alleged  sale  was  fraudulent  and  void  in  law, 
and  the  verdict  must  be  for  the  defendants." 
Rrfused.     (Second  assignment  of  error. ) 

Fifth,  "That  the  retention  of  Black  upon 
the  premises,  and  in  and  about  the  business  car 
ried  on  therein,  and  the  keeping  up  of  the  signs 
of  said  Black,  were  circumstances  from  which 
tile  jury  may  infer  that  the  sale  was  not  absolute 
and  unconditional,  and  that  said  Black  was  not 
excluded  from  all  interest  in  the  property  in 
<)uestion,  and  if  the  jury  so  conclude  then  the 
dleged  sale  was  fraudulent  in  law,  and  the  ver 
diet  must  be  for  the  defendants." 

Answer.  "The  point  as  here  stated  is  refused. 
If  the  retention  of  Black  upon  the  premises  was 
simply  as  an  employ^,  without  indications  of 
ownership  or  control  of  the  property,  then  such 
retention  would  not  be  improper.  The  removal 
of  the  signs  from  the  building  and  the  time  when 
they  were  removed  are  questions  for  the  jury  to 
consider,  with  all  the  other  testimony  in  the  case. 
The  purchaser  would  be  required  to  remove  such 
evidences  of  ownership  from  the  building,  and 
would  only  have  a  reasonable  time  to  do  so.  If 
yon  find  that  the  signs  were  permitted  to  remain 
an  unreasonable  time,  then  you  will  consider 
titat  fiau:t  in  connection  with  all  the  other  evi- 
dence in  the  case.  And  if  you  find  that  Black 
was  retained  upon  the  premises  and  continued 
m  possession  of  the  goods  as  an  owner,  then 
your  verdict  must  be  for  the  defendants.  If  you 
€nd  that   Black  continued  in  concurrent  pos 


session  with  the  purchaser,  your  verdict  must  be 
in  favor  of  the  defendants.  If  you  find  that 
the  possession  of  the  purchaser  was  not  exclusive 
of  any  ownership  or  control  by  Black,  then  your 
verdict  must  be  for  the  defendants.  But  if  you 
find  simply  that  Black  was  retained  on  the  prem- 
ises as  the  agent,  and  with  all  the  indications 
that  he  was  so  retained,  then  his  retention  would 
not  be  fraudulent."  (Third  assignment  of  error.) 

Verdict  for  plaintiffs  and  judgment  thereon. 
Whereupon  the  defendants  took  this  appeal,  as- 
signing for  error  the  answers  to  their  points,  as 
given  above. 

J.  S.  Ferguson,  {E.  G.  Ferguson  with  him), 
for  appellants. 

Under  the  facts  in  this  case  the  Court  below 
should  have  instructed  the  jury  that  their  verdict 
must  be  for  the  defendants. 
Miller  v.  Garman,  69  Pa.  134. 

The  discrepancy  between  the  value  of  the 
goods  as  inventoried,  and  the  actual  debt  of 
Black  to  Goddard,  Hill  &  Co.  was  suflficient  to 
justify  a  finding  that  the  sale  was  not  absolute 
and  unconditional,  and  defendant's  fourth  point 
should  have  been  answered  in  the  aflfirmative. 

Adams  v,  Hitner,  140  Pa.  166. 

Davis  V,  Charles,  8  Id.  82. 

M^atch  Company  v,  Bedillion,  131  Id.  390. 

F.  If,  Jackson^  (  Charles  F.  Lang  with  him), 
for  appellee. 

If  a  sale  of  a  store  of  goods  is  not  in  fact 
fraudulent,  it  will  not  be  declared  fraudulent  in 
law,  for  want  of  an  open  and  unambiguous 
change  of  possession,  if  there  was  an  actual  de- 
livery of  possession  in  such  a  form  as  usually  and 
naturally  attends  such  a  transaction. 

Hugos  V,  Rohinson,  24  Pa.  9. 
Garretsonv.  Hackenberg,  144  Id.  107. 
Janey  v.  Howard,  30  Weekly  Notes,  379. 

The  facts  of  the  case  of  Miller  v,  Garman,  69 
Pa.  134,  cited  by  the  appellant,  are  clearly  dis- 
tinguishable from  the  case  at  bar,  for  in  the 
former  case  there  was  nothing  from  which  the 
conclusion  could  be  drawn  of  a  change  of  owner- 
ship 

The  goods  were  inventoried  at  their  actual 
cost  to  the  vendor,  but  their  intrinsic  value  did 
not  exceed  the  amount  paid  for  them,  and  there 
could  be  no  inference  from  this  discrepancy  that 
the  sale  was  fraudulent. 

Adams  v.  Hitner,  140  Pa.  166. 

January  7,  1895.  Fell,  J.  Where  personal 
property  sold  is  not  reasonably  susceptible  of 
actual  delivery  a  constructive  delivery  is  suffi- 
cient, and  it  is  not  necessary  that  the  vendee 
should  dp  more  than  assume  such  control  of  it  as 
to  reasonably  indicate  the  fact  of  the  change  of 
ownership.      If  there  has  been  neither  delivery 
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nor  the  assumption  of  control,  it  may  be  the 
duty  of  the  Court  to  pronounce  the  sale  void  for 
legal  fraud ;  but  when  the  vendee  has  assumed 
control  the  question  whether  the  sale  \^bonafide 
is  usually  one  of  fact,  and  the  question  is 
whether  the  vendee  has  done  all  that  could  rea- 
sonably be  expected  in  such  a  case.  This  is  to 
be  determined  in  view  of  the  relation  of  the 
parties,  and  the  nature,  use  and  situation  of  the 
property.  This  rule  has  been  upheld  in  a  long 
line  of  cases,  among  the  later  qf  which  is  Ren- 
ninger  v.  Spatz,  128  Pa.  524. 

A  verdict  could  not  have  been  directed 
against  the  plaintiff  for  want  of  a  delivery  or  for 
want  of  continued  and  exclusive  possession.  The 
testimony  showed  a  symbolic  delivery  at  the  time 
of  the  sale,  and  the  assumption  by  the  vendee  of 
immediate  and  exclusive  control  of  the  prop- 
erty, followed  by  a  change  of  all  indication  of 
the  former  ownership  of  the  vendor.  The  con- 
test  of  the  validity  of  the  sale  on  any  ground 
raised  questions  of  fact,  and  the  case  was  neces- 
sarily one  for  the  jury. 

It  would  have  been  error  to  have  affirmed  the 
defendant's  third  point,  the  refusal  of  which  is 
the  subject  of  the  second  assignment  of  error. 
Mere  inadequacy  of  price  was  not  sufficient 
ground  for  the  inference  that  the  sale  was  not 
absolute  and  unconditional.  It  was  a  matter 
proper  for  the  consideration  of  the  jury  in  con- 
nection with  the  other  facts  of  the  case.  Gross 
inadequacy  of  price  standing  alone  as  the  only 
fact  established  might  justify  such  an  inference, 
but  here  the  inadequacy  was  to  be  taken  in  con- 
nection with  the  other  facts,  and  the  conclusion 
was  to  be  drawn  from  all  of  them. 

We  find  no  error  in  the  rulings  of  the  learned 
Judge,  and  the  judgment  is  affirmed. 

s.  H.  T. 


Oct.,  '94,  115.  October  25,  1894. 

Young  V.  Patterson. 

Bond —  Construction    of — Right    of   action  — 
Parties — Paper  book. 

When  a  bon^l  is  executed  to  C.  for  her  interest  in  a 
fund  and  as  trustee  for  others,  payable  to  C.  "her  attor- 
ney, executors,  administrators,  or  assigns,"  the  obligor 
cannot,  after  C.*s  death,  and  in  a  suit  on  the  bond  by  C.'s 
administrator  set  up  an  agreement  with  the  others  inter- 
ested in  the  fund,  that  the  bond  was  only  intended  to  se- 
cure C  's  interest  and  that  at  her  death  the  principal  was 
to  be  paid  directly  to  the  others  interested  in  the  fund. 

Such  a  bond  is  not  like  a  recognizance  in  the  Orphans' 
Court,  but  is  a  mere  private  agreement  and  will  be  en- 
forced according  to  its  terms. 

A  paper  book  which  in  lieu  of  a  history  of  the  case 
contains  under  that  title  an   averment  of  facts  without 


proof,  and  an  argument,  is  defective,  and  liable  to  be 
quashed  on  motion. 

Appeal  of  T.  H.  Baird  Patterson,  from 'the 
judgment  of  the  Common  Pleas  of  Allegheny 
County. 

James  Young,  administrator  of  Jennie  Young, 
deceased,  brought  suit  for  the  use  of  the  heirs  of 
William  Young  upon  the  following  bond  : 

Know  all  men  by  these  presents,  That  I,  T.  H.  Baird 
Patterson,  of  the  City  of  Pittsburgh, in  the  County  of  Alle- 
gheny, and  State  of  Pennsylvania,  am  held  and  firmly 
bound  unto  Mrs.  Jane  Young,  of  same  place,  for  her  own 
interest  and  as  trustee  of  the  heirs  of  William  Young,  de- 
ceased, according  to  their  respective  interests,  in  the  sum 
of  forty-four  hundred  and  forty>six  dollars  (I4446),  to  be 
paid  to  the  said  Jane  Young,  her  certain  attorney,  execu- 
tors, administrators  or  assigns ;  to  which  payment  well 
and  truly  to  be  made  I  do  bind  myself,  my  heirs,  execu- 
tors and  administrators  and  every  of  them,  firmly  by 
these  presents : 

Witness  my  hand  and  seal,  the  seventeenth  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty- three. 

Now  the  condition  of  the  above  obligation  is  such, 
That  if  the  above  bounden,  T.  H.  Baird  Patterson,  his 
heirs,  executors  or  administrators  and  assigns  do  well 
and  truly  pay,  or  cause  to  be  paid  unto  the  said  Mrs. 
Jane  Young,  her  executors,  administrators  or  assigns,  the 
just  sum  twenty-two  hundred  and  twenty  three  dollars  in 
two  years  from  the  date  hereof*  with  legal  interest  from 
the  date  htreof,  payable  semi-annually,  and  in  case  of  de- 
fault in  pa3nnent  as  aforesaid,  shall  also  pay  all  costs,  fees 
and  expeases  of  collecting  the  same,  including  an  attor- 
ney's commission  of  five  per  centum  without  any  fraud  or 
further  delay,  then  thi^  obligation  is  to  be  void,  otherwise 
it  is  to  remain  in  full  force  and  virtue. 

The  interest  had  been  paid  in  full  to  Mrs. 
Jane  Young. 

Defendant  objected  to  the  admission  of  the 
above  bond  in  evidence,  because  the  plaintiff  in 
this  suit  had  no  interest  in  nor  connection  with 
said  bond.  Objection  overruled.  (First  assign- 
ment  of  error.) 

Defendant  further  offered  to  prove  that  the 
money  unpaid  on  the  bond  belonged  to  the  chil- 
dren, and  that  the  giving  of  the  bond  was  in 
pursuance  of  an  agreement  with  the  children 
that  by  this  means  the  payment  of  the  interest 
should  be  made  to  the  mother  during  life  and  at 
her  death  the  principal  to  them.  Offer  objected 
to  and  overruled. 

The  Court  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  for  the  penal  sum  of  the  bond 
and  the  real  debt  I653.93  with  {32.61  attor- 
ney's commissions,  and  judgment  was  entered 
upon  the  same. 

Defendant  appealed,  assigning  for  error  the 
overruling  of  his  objections  and  offers  and  the 
direction  to  find  for  plaintiff. 

,T.  H,  Baird  Patterson^  appellant,  p.  p. 

A  widow's  interest  is  a  charge  on  land  in  the 
nature  of  a  lien  and  is  payable  as  personalty  to 
the  heirs  upon  the  widow's  death. 
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Mentzer  v,  Menor,  8  Watts,  296. 
H.libish*s  App.,  89  Pa.  497. 
Hise  V.  G^iger,  7  W.  &  S.  273. 
Gourley  v,  Kinley,  66  Pa.  273. 

James  Bredin,  for  appellee. 

Janaary  7,  1895.  Dean,  J.  There  is  no 
history  of  the  case  in  appellant's  paper  book. 
What  purports  to  be  one,  is  an  averment  of 
fects,  with  no  proof  to  sustain  them,  and  an 
earnest  argument  to  convict  the  Court  below  of 
error  at  the  trial.  It  gives  us  no  aid  in  a  proper 
imderstanding  of  the  case,  and  if  a  motion  to 
-quash  for  this  cause  had  been  made  by  opposing 
-counsel  before  argument,  the  motion,  probably, 
would  have  prevailed. 

As  we  gather  from  the  fragments  of  evidence 
in  the  paper  book,  on  the  17th  of  August,  1883, 
there  was  due  and  owing  from  T.  Baird  Patter 
son,  defendant,  to  Mrs.  Jane  Young,  widow  of 
William  Young,  deceased,  partly  in  her  own 
right,  and  as  trustee  for  her  nine  children,  the 
sum  of  $2,223.  For  this,  Patterson  delivered 
to  her  his  bond  duly  sealed  in  the  penal  sum  of 
f  4,446,  to  be  paid  to  her  Certain  attorney,  ex- 
ecutors and  administrators.  The  conditions  of 
the  bond  were,  that  the  obligor  was  to  pay  to 
Jane  Young,  her  executors,  administrators  or  as- 
signs, in  two  years  from  the  date  thereof,  the 
sum  of  $2,223,  wi^^  \tgi\.  interest  from  date, 
payable  semi-annually,  and  in  case  of  default, 
pay  all  costs,  fees  and  expenses  of  collecting  the 
same,  including  an  attorney's  commission  of 
five  per  cent. 

In  1891,  Jane  Young,  the  obligee  in  the  bond, 
died.  Her  interest  in  the  money  was  the  right 
to  the  interest  due  semi-annually.  This  had 
been  paid  her.  The  principal  belonged  in  equal 
shares  to  her  nine  children.  At  her  death,  this 
plaintiff  took  out  letters  of  aaministration  on 
her  estate,  and  the  bond  passed  into  his  posses- 
sion. He  brought  suit  upon  it,  as  legal  plain- 
tiff, for  the  use  of  the  children,  as  equitable 
owners,  to  enforce  payment  of  a  balance  al- 
leged to  be  unpaid.  The  obligor,  this  defend- 
ant, denied  the  right  of  plaintiff  to  bring  suit, 
because  he  had  no  interest  in  the  obligation ; 
^UTther,  offered  to  prove,  that  the  money  unpaid 
on  the  bond  belonged  to  the  children,  and  that 
the  giving  of  the  bond  was  in  pursuance  of  an 
agreement  with  the  children,  that  by  this  means 
the  payment  of  the  interest  should  be  made  to 
the  mother  during  life,  and  at  her  death,  the 
principal  to  them. 

The  Court  ruled,  the  plaintiff  could  bring  the 
suit,  overruled  defendant's  offer  of  proof,  and 
directed  a  verdict  for  plaintiff  for  the  penalty  of 
the  bond,  to  stand  for  the  use  of  the  equitable 
plaintiffs,  setting  out  their  names,  and  the 
amounts  respectively  due  them  as  part  of  the 


verdict.  Some  of  them  had  been  paid  in  part, 
and  the  aggregate  claimed  to  be  unpaid  on  the 
real  debt,  ^2,223,  was,  with  attorney's  commis- 
sions, only  $6^6,62,  Judgment  having  been 
entered  on  the  verdict,  defendant  brings  this  ap- 
peal, assigning  nine  errors,  which  involve  but 
two  questions:  i.  Had  the  legal  plaintiff  a 
right  of  action  on  the  bond?  2.  If  so,  had  the 
defendant  the  right,  in  answer  to  the  claim  on 
the  bond,  to  offer  proof  that  some  of  the  heirs 
had  arranged  with  him  to  settle  concerning 
their  respective  shares  severally? 

Clearly  the  legal  title  to  the  bond  was  in  the 
administrator,  without  regard  to  the  beneficiaries 
under  it.  The  defendant,  in  the  penal  clause 
of  it,  says  :  **I  am  held  and  firmly  bound  unto 
Mrs.  Jane  Young,  for  her  own  interest  and  as 
tnastee  of  the  heirs  of  William  Young,  deceased , 
according  to  their  respective  interests."  He  is 
not  bound  to  the  heirs,  but  to  her  for  them. 
Then,  the  condition  of  the  bond  is  to  **  well  and 
truly  pay  or  cause  to  be  paid  to  said  Mrs.  Jane 
Young,  her  executors,  administrators  or  assigns, 
the  just  sum  of  12,223  ^^  ^^o  years  from  the 
date  hereof,  with  legal  interest  payable  semi- 
annually." Jane  Young  lived  eight  years  after 
she  received, the  bond,  and  six  years  after  it  be- 
came due  and  payable.  Can  her  right  to  sue  in 
her  lifetime  upon  it,  after  maturity,  be  doubted? 
Or  can  her  answerability,  or  that  of  her  repre- 
sentative be  doubted,  to  the  beneficiaries  for  the 
money  due  them  ?  As  this  defendant  made  the 
obligation  expressly  payable  to  her  or  her  ad- 
ministrators, he  has  no  standing  to  object  to  the 
suit  by  plaintiff,  merely  because  her  estate  is  not 
entitled  to  the  principal. 

Then  as  to  appellant's  offers  to  prove,  that  the 
principal  sum  in  the  bond  was  part  of  the  estate 
of  William  Young,  deceased,  and  by  an  ar- 
rangement between  the  mother  and  children,  at 
her  death,  they  were  to  receive  their  respective 
shares,  and  that  he  had  made  part  payment  to 
several  of  the  children.  They  were  properly 
overruled ;  it  was  immaterial  to  defendant  what 
arrangement  had  been  made  between  the 
children  and  their  mother.  His  contract  was 
not  to  pay  to  the  children,  but  to  her  or  her  ad- 
ministrator, as  evidenced  by  his  bond.  As  be- 
tween them  and  their  mother,  or  the  personal 
representative,  the  trust  confided  to  her  would 
be  settled  by  the  terms  of  it.  With  this,  defend- 
ant had  nothing  to  do.  It  is  probable,  as  would 
have  been  entirely  proper,  if  defendant  had  of- 
fered to  prove  that  before  suit  brought,  he  had 
settled  with  and  paid  all  the  children  in  full 
their  respective  shares,  and  all  interest  on  the 
debt,  and  of  this  the  administrator  had  notice, 
the  Court  below  would  have  permitted  him  to 
establish  that  fact,  and  if  established,  would 
have  directed  a  verdict  in  his  favor.    This,  not 
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because  there  was  a  legal  right  in  the  children 
to  demand,  or  in  him  to  pay  to  those  not  the 
legal  obligees  in  the  bond,  but  because  such  pay- 
ment would  have  been  in  equity  a  discharge  of 
the  legal  obligation,  and  the  estate  of  the  mother 
could  thereafter  have  been  in  no  peril,  which  it 
would  have  been  the  duty  of  the  administrator 
to  guard  against.  But  no  such  offer  was  made, 
nor  the  semblance  of  it.  The  character  of  de- 
fendant's evidence,  which  was  objected  to  and 
ruled  out  by  the  Court,  is  indicated  by  the  in- 
terrogatories to  the  witnesses,  thus:  **What  in- 
terest had  Jane  Young  in  this  fund  ?  Do  you 
know  how  much  money  has  been  paid  these 
heirs  ?  Did  these  heirs  all  authorize  you  to  bring 
this  suit?"  Then  the  offer  was :  **  I  propose  to 
prove  this  was  a  fund  arising  from  the  estate  of 
William  Young,  deceased,  and  that  after  the  set- 
tlement of  his  estate,  this  money  belonged  to 
these  heirs  in  severalty,  subject  to  an  arrange- 
ment by  which  their  mother  was  to  receive  the 
interest  on  it  during  her  lifetime."  Admit  this, 
what  had  that  to  do  with  the  obligation  in  the 
bond?  It  might  be  important,  if  the  mother 
had  sought  to  appropriate  the  principal  of  the 
bond  in  her  lifetime,  or  if  her  administrator  de- 
nied the  right  of  the  children  to  it  after  her 
death,  but  appellant  has  no  concern  in  such  a 
controversy,  his  duty  is  to  pay  what  he  owes, 
and  not  withhold  payment  because  those  to 
whom  it  belongs  might  wrong  each  other  when 
they  get  it. 

Not  a  single  one  of  the  cases  cited  by  appel- 
lant, has  any  bearing  on  the  question  before  us. 
Mentzer  v.  Menor,  8  W.  296 ;  Hise  v,  Geiger, 
7  W.  &  S.  273;  Hillbish  Appeal,  89  Pa.  497; 
Kurtz's  Appeal,  26  Id.  465 ;  Gourley  v.  Kinley, 
66  Id.  273;  are  all  cases  of  recognizances  in 
the  Orphans'  Court,  on  the  lands  of  deced- 
ents. By  statute  and  order  of  the  Court,  these 
obligations  are  a  lien  upon  the  land,  the  interest 
to  be  paid  to  the  widow  during  life,  and  at  her 
death  the  principal  sum  to  the  heirs.  But  this 
bond  is,  in  no  respect,  a  recognizance  in  the 
Orphans'  Court,  it  is  a  personal  obligation  taken 
by  agreement  of  the  parties  without  intervention 
of  the  Court. 

No  injustice  can  be  done  this  appellant.  The 
Court  below  has  full  control  of  the  judgment, 
and  will  not  permit  the  collection  from  him  of 
any  greater  sum  than  he  owes.  If  he  have  made 
any  payments  to  any  of  the  children  not  al- 
ready credited,  the  Court,  on  proper  proof,  can 
order  such  payment  to  be  credited  against  the 
shares  of  the  ones  who  have  received  the  money. 
The  judgment  is  affirmed. 

w.  M.  s.,  jr. 


July,  94,  220.  February  5,  1895. 

Commonwealth  ex  rel.  Holland  v. 
Schneipp  et  al. 

Constitution — Repeal  of  statutes — Act  February 
27, 1S51,  P.  Z.  IIS— Act  March  18, 1863,  P- 
L.  is8^Act  of  May  23, 1893 rP-  L,  113^ 
Burgess — Quo  warranto. 

The  right  of  a  burgess  to  sit  in  borough  councils  as  pre- 
siding omcer  and  to  vote  upon  measures  there  introduced, 
although  derived  from  an  Act  of  Assembly  which  espe- 
cially confers  it  upon  bim,  is  removed  by  the  repealing 
clause  of  the  Act  of  May  23,  1893,  P-  L.  113,  which  Act 
by  section  2,  provides  he  shall  not  preside  at  Councils 
meetings. 

Where  the  provisions  of  a  General  Act  of  Assembly 
are  utterly  hostile  to  those  of  special  laws  the  latter  are 
repealed  by  the  repealing  clause  of  the  former. 

Com.  ix  rel,  Braughler  v.  Weir,  165  Pa.  284;  35 
Weekly  Notes,  556,  followed. 

Appeal  of  William  F.  Schneipp,  from  the  judg- 
ment of  the  Common  Pleas  of  Montgomery 
Coimty,  entered  against  him  on  a  quo  warranto, 
issued  at  the  relation  of  James  B.  Holland,  dis- 
trict-attorney of  the  said  county,  ousting  said 
Schneipp  from  presiding  at  the  meetings  of  the 
borough  councils  of  Bridgeport. 

The  facts  appear  in  the  opinion  of  the  Court. 

Montgomery  Evans ^  (JEdward  F,  Kane  with 
him),  for  appellant. 

The  borough  of  Bridgeport  was  created  by  a 
special  Act,  viz:  of  February  27,  185 1,  P.  L. 
115,  and  **it  is  against  reason  tosuppose  that  the 
Legislature  in  framing  a  general  system  for  the 
State,  intended  to  repeal  a  special  Act  which  the 
local  circumstances  of  one  county  had  made 
necessary.** 

Brown  v.  Commissioners,  21  Pa.  37. 
Malloyz/.  Reinhard,  115  Id.  25. 
Harrisburg  v.  Sheck,  104  Id.  53. 
Evans  v,  Phillipi,  117  Id.  226. 
Trust  Co.  V,  Fricke,  152  Id.  231. 
Bell  V,  Allegheny  Co.,  149  Id.  381. 

The  duties  and  functions  of  the  burgess  of 
Bridgeport  are  not  met  by  the  provisions  of  the 
Act  of  May  23, 1893,  as  to  collection  of  taxes; 
by  the  Act  of  Incorporation  **he  shall  issue  his 
precept,"  while  the  Act  makes  no  provision 
whatever.    This  is  contrary  to  the  Constitution. 

Constitution,  Art.  III.,  sect.  3,  7,  8. 
Trust  Co.  V,  Fricke,  152  Id.  237. 

Statutes  of  a  general  nature  do  not  repeal  by 
implication. 

McQeary  v,  Allegheny  Co.,  163  Pa.  578. 

N,  H,  Lartelere^  {M.  M.  Gibson  with  him), 
for  appellee. 
It  has  been  distinctly  said  by  this  Court  that 
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the  Act  of  May  23,  1893,  "applies  to  a// the 
boroughs"  in  the  Commonwealth. 
Qninn  v,  Cumberland  Co.,  162  P^.  55. 

February  18,  1895.  Creen,  J.  In  the  case 
of  Commonw«adth  ex  reL  Braughler  v.  Weir, 
165  Pa.  284,  reported  now  in  35  Weekly  Notes, 
556,  we  considered  and  decided  the  very  ques- 
tion involved  in  the  present  contention.  In  that 
case,  as  in  this,  the  official  whose  title  was  in 
question,  was  a  burgess  of  a  borough  (Indiana). 
We  decided  that  the  special  law  of  March  12, 
1869,  P.  L.  344,  '^regulating  the  election  of 
burgess  and  town  council  of  the  boroughs  of  In- 
diana and  Brookville,"  so  far  as  the  election  of 
burgess  was  concerned  was  repealed  by  the  gen- 
eral law  of  May  23,  1893,  P.  L.  113.  We  held 
that  the  si>ecial  repealing  clause  of  the  Act  of 
1893  was  an  express  repeal  of  the  Act  of 
1869,  with  which  it  was  so  inconsistent  that  they 
could  not  stand  together.  The  same  repealing 
clause  of  the  same  general  law  (Act  of  1893)  is 
DOW  invoked  as  having  the  same  effect  in  this 
case  upon  the  law  which,  prior  to  1893,  regu- 
lated the  election  of  burgess  of  the  borough  of 
Bridgeport,  in  the  County  of  Montgomery.  The 
points  of  difference  are  not  identiod  with  those 
i^pearing  in  the  former  case,  but  they  are  of  the 
same  character,  and  are  sufficiently  inconsistent 
with  the  provisions  of  the  former  law  in  this 
case  to  bring  it  within  the  operation  of  the  re- 
pealing clause  of  the  Act  of  1893. 

In  this  case  the  borough  was  chartered  by  a 
special  law  approved  February  27,  185 1,  P.  L. 
115,  which  incorporated  within  its  terms  eight 
sections  of  the  General  Borough  Law  of  1834, 
P.  L.  163,  to  wit,  sections  seven  to  thirteen, 
both  inclusive,  and  also  section  sixteen. 

By  section  three  of  the  Act  of  185 1,  the  bur- 
gess was  to  be  elected  for  the  term  of  one  year, 
whereas  by  the  Act  of  1893  the  burgess  is  elected 
for  the  term  of  three  years,  and  is  not  eligible  to 
election  for  the  next  succeeding  term,  a  dis- 
qualification which  does  not  appear  in  the  Act  of 
1851. 

By  the  eighth  section  of  the  General  Law  of 
1834,  which  is  made  a  part  of  the  borough 
charter,  the  burgess  is  constituted  a  member  of 
the  borough  council  with  full  power  to  act  and 
vote  as  a  member  upon  all  bilb  and  ordinances 
which  may  come  before  them.  The  language  of 
the  section  is,  "It  shall  be  the  duty  of  the  town 
council  of  each  borough  hereinafter  incorporated, 
four  of  whom  including  the  burgess,  if  present, 
shall  be  a  quorum,  to  meet  at  such  times  and 
places,  as  by  the  by-laws  and  ordinances  of  said 
boroughs  shall  be  appropriated,  at  which  meet- 
ings they  may  enact,  revise,  repeal  and  amend 
all  such  by-laws,  rules,  regulations  and  ordin- 
ancesy"  etc.     Numerous  powers   are  specially 


conferred  upon  them  by  the  remainder  of  the 
section.  The  section  further  provides :  **And 
the  burgess  shall  be  president  of  the  town  coun- 
cil and  shall  have  and  exercise  all  the  rights  and 
privileges  as  a  member  thereof,  but  in  case  of 
the  absence  of  the  burgess  the  members  present 
may  elect  one  of  their  number  to  preside  for  the 
time  being." 

By  the  second  section  of  the  Act  of  1893,  it 
is  provided,  "Such  burgess  shall  not  hold  any 
other  borough  office  or  appointment  during  the 
term  for  which  he  is  elected,  nor  be  a  member 
of,  nor  preside  at  the  meetings  of  the  town  coun- 
cil of  said  borough.  But  such  meetings  shall  be 
presided  over  by  a  president  of  council  to  be  at 
the  annual  organization  thereof  elected  by  such  . 
council  from  among  their  number,  and  in  the 
absence  of  such  president  shall  be  presided  over 
by  a  president /r^  temper e.^^ 

It  will  be  perceived  at  once  that  the  provisions 
of  these  two  Acts  upon  this  subject  are  utterly 
hostile  to  each  other  and  cannot  possibly  stand 
together. 

Under  the  Acts  of  1851  and  1834  there  is  no 
power  in  the  burgess  to  veto  any  ordinance  or 
resolution  of  council,  but  under  the  third  section 
of  the  Act  of  1893,  a  full  power  to  veto  all 
such  ordinances  and  resolutions  is  conferred  up- 
on the  burgess,  with  an  additional  provision  re- 
quiring a  vote  of  two-thirds  of  the  members  to 
pass  the  measure  over  the  veto.  In  case  of  a 
veto  it  would  require  a  vote  of  two-thirds  of  all 
the  members  to  pass  an  ordinance  or  resolution, 
whereas  under  the  former  laws  a  majority  was 
always  sufficient. 

Under  the  Act  of  1851  the  burgess,  being  a 
member  of  council,  could  vote  on  any  measure, 
but  under  the  Act  of  1893  ^^  could  not  in  any 
circumstances  cast  such  a  vote.  If  under  the  Act 
of  1893  ^€  should  veto  a  measure,  he  could, 
under  the  Act  of  1834,  vote  as  a  member  on  the 
question  of  sustaining  his  own  veto. 

For  these  and  other  reasons  which  it  is  unne- 
cessary to  point  out,  we  hold  that  the  Act  of 
1893  I'cpe^  the  Acts  of  1 85 1  and  1834,  so  far 
as  they  relate  to  the  election  of  a  burgess,  and 
that  the  Act  of  1893  is  now  the  only  one  in 
force. 

There  is  much  discussion  in  the  paper  books 
which  we  do  not  regard  as  relevant,  and  there- 
fore do  not  stop  to  consider  it.  The  assign- 
ments of  error  are  dismissed. 

The  decree  of  the  Court  below  is  affirmed  at 
the  cost  of  the  appellant.  w.  d.  n. 
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April,  i8^,  96. 

Naglee's  Estate. 

Statute  of  limitations — Acknawledgmeta  of  in- 
debtedness— Promise  to  pay. 

The  claim  made  against  N.'s  estate  matured  October 
I,  1883 ;  testator  died  March  20, 1893.  Darioc:  the  in- 
terim no  demand  for  payment  was  made  by  claimant, 
and  no  acknowledgment  by  decedent  to  claimant  of  the 
debt.  Proof  was  offered  to  show  loose  declarations  of 
decedent  to  members  of  claimant's  family,  tending  to 
acknowledge  the  debt : 

Held,  claim  barred  by  statute  of  limitations. 
'A  promise  to  pay,  or  an  acknowledgment  consistent 
with  and  equivalent  to  such  promise  must  be  made  to  che 
•creditor  or  his  known  agent ;  and  such  acknowledgment 
must  be  clear  and  definite,  and  the  sum  of  the  amount 
due  must  be  specified,  or  a  reference  made  to  something 
by  which  such  amount  can  be  definitely  ascertained,  in 
order  to  remove  the  bar  of  the  statute  of  limitations. 

The  Orphans'  Court  will  not  breathe  fresh  life  into  a 
claim  that  has  died  through  the  laches  of  the  claimant  in 
the  lifetime  of  the  debtor. 

Exceptions  to  adjudication. 
The  facts  are  sufficiently  stated  in  the  opinion. 
W.  Henry  Sutton,  for  exceptions. 
Charles  E.  Pancoast,  contra. 

February  2,  1895.  Hanna,  P.  J.  A  credi- 
tor who  fails  for  more  than  eleven  years  to  urge, 
by  legal  process,  his  claim  against  his  debtor, 
who  was  possessed  of  property  sufficient  to  pay 
the  claim,  and  then  not  until  more  than  one 
year  after  the  death  of  his  debtor,  and  from  the 
inception  of  his  employment  and  creation  of  the 
indebtedness  never  made  any  personal  demand 
upon  the  debtor,  either  for  payment  or  some 
evidence  of  indebtedness,  must  be  considered  as 
having  weak  faith  in  the  justice  of  his  claim,  or 
unwilling  to  meet  the  denial  his  debtor  might 
have  interposed  in  his  lifetime. 

The  claim  in  this  case  matured  October  i, 
1883,  and  testator  died  March  20,  1S93,  ^^^ 
years,  less  seven  months,  thereafter.  During 
this  time  no  demand  for  payment  was  made  by 
the  claimant,  nor  was  any  acknowledgment  by 
decedent  to  him  of  his  indebtedness  attempted 
to  be  proved.  In  view  of  these  facts,  it  must  be 
conceded  that  the  statute  of  limitations  is  an  in- 
surmountable obstacle  in  the  way  of  a  recovery, 
unless  such  facts  and  circumstances  be  proved  as 
will  remove  the  bar  of  the  statute.  To  do  this, 
proof  of  loose  declarations  and  admissions  of 
decedent  is  offered,  and  these  not  made  to 
claimant,  but  to  members  of  his  family.  But  a 
promise  to  pay,  or  an  acknowledgment  consistent 
with  and  equivalent  to  a  promise  to  pay,  suffi- 
cient to  toll  the  running  of  the  statute,  must  be 
made  to  the  creditor  or  his  known  agent : 
McKinney  v,  Snyder,  78  Pa.  500 ;  Hostetter  v, 
Hollinger,  117  Id.  606^  ^angler  v.  Spangler, 


122  Id.  358.  And  in  the  case  last  cited,  it  is 
held  that  proof  of  the  declarations  of  the  debtor 
to  strangers  to  the  transaction,  that  he  had  ac- 
knowledged the  indebtedness  to  his  creditor, 
and  promised  him  to  pay  it,  will  not  be  sufficient 
to  toll  the  bar  of  the  statute. 

Here  it  was  not  shown  that  either  of  claim- 
ant's relatives  to  whom  the  admissions  and 
promises  were  made,  acted  or  were  authorized 
to  act  as  the  agent  of  the  claimant.  But  great 
reliance  is  placed  upon  the  payment  of  the  sum 
of  |io  by  decedent  to  the  father  of  claimant, 
and  this  is  thought  sufficient  to  take  the  case 
out  of  the  statute. 

Conceding  this  was  in  part  payment,  and  the 
father  of  claimant  was  his  ''known  agent,"  of 
which  there  is  no  proof,  yet  the  testimony  is 
that  this  payment  was  made  in  January,  1888, 
more  than  six  years  prior  to  the  presentation  of 
the  claim  before  the  auditing  Judge,  in  October, 
1894.  See  Irwin's  Estate,  133  Pa.  i ;  Yorks's 
Appeal,  no  Id.  69. 

And,  also,  more  than  six  years  prior  to  the 
commencement  of  the  suit  in  the  Court  of  Com- 
mon Pleas  on  June  i,  1894  (since  the  filing  of 
the  account),  which  we  presume  is  upon  the 
same  cause  of  action,  although  it  did  not  appear 
that  any  statement  had  been  filed. 

In  the  very  recent  case  of  Patterson  tr.  Neuer, 
165  Pa.  66,  Advance  Reports,  although  the  facts 
differ  very  materially  from  those  in  the  case  be- 
fore us,  yet  where  an  admission  or  acknowledg- 
ment is  relied  upon  to  remove  the  bar  of  the 
statute,  it  is  again  held,  that  to  have  that  effect, 
there  must  be  proof  of  ''a  clear  and  definite 
acknowledgment  of  the  debt,  and  a  specifica- 
tion of  the  amount  due,  or  a  reference  to  some- 
thing by  which  such  amount  can  be  definitely 
and  certainly  ascertained." 

The  claimant  may  have  a  meritorious  claim, 
and  it  is  unfortunate  he  should  lose  it,  but  he 
has  no  one  to  blame  but  himself.  He  has  been 
neglectful  of  his  own  interest,  and  it  is  too  late 
now  in  his  dilemma  to  invoke  the  aid  of  the 
Court.  The  forcible  language  of  Paxson,  J., 
in  York's  Appeal,  supra,  may  well  be  applied  in 
this,  and  all  similar  cases :  ''Equity  abhors 
laches.  Hence  I  can  imagine  no  greater  anom- 
aly than  a  creditor  presenting  his  claim — a  legal 
claim — against  a  deiad  man's  estate  in  the  Or- 
phans' Court  and  saying,  'I  might  have  brought 
my  suit  at  law  within  six  years  but  did  not,  and 
it  is  now  barred  by  the  statute ;  I  appeal  to  the 
equity  powers  of  the  Orphans'  Court  to  breathe 
fresh  life  into  my  dead  claim  and  condone  my 
laches. '  If  the  statute  of  limitations  be  necessary 
to  protect  the  living  from  stale  claims,  how  much 
more  so  is  it  to  protect  the  estates  of  the  dead." 

The  exceptions  are  dismissed  and  the  adjudi- 
cation confi];med.  f.  b.  n. 
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gjupreine  Court. 


Oct.  '94,  232.  November  2.  1894. 

Park  Fire  Clay  Company  v.  Ott. 

Contract —  Construction  of — Inspection — Agents 
— Evidence, 

Where  a  ma'  ufactnrer  of  bricks  agreed  with  a  con- 
tractor for  borough  work  to  furnish  bricks  of  the  size  and 
oaality  stipulated  for  by  the  borough,with  a  knowledge  of 
tDe  use  for  which  they  were  intended,  and  subsequently, 
after  objections  by  the  borough  to  the  quality,  aerees  with 
the  borough  authorities  that  an  inspector  shall  be  ap- 
pointed, such  insi>ector  becomes  the  agent  of  both  the 
manufacturer  and  the  borough,  and  in  an  action  by  the 
manufacturer  against  the  contractor,  the  former  cannot 
complain  that  the  inspector  threw  out  as  bad  bricks  some 
of  which  were  in  fact  good. 

The  appointment  of  an  inspector  to  settle  a  dispute  in 
which  both  the  manufacturer  and  the  borough  had  an  in- 
terest, relieved  the  contractor  from  any  further  duty  than 
to  furnish  bricks  that  had  passed  inspection. 

The  fact  that  the  inspector  was  not  expressly  clothed  with 
the  power  to  bind  both  parties  by  his  decision,  is  not  im- 
portant, as  it  will  be  assumed  under  the  circumstances  of 
his  appointment  that  he  represented  both  parties. 

Evidence  tending  to  show  the  relations  of  the  three 
parties  before  the  contract  was  entered  into  was  offered 
in  evidence  and  was  admitted  for  the  purpose  only  of 
showing  the  quality  of  the  bricks  fumii^hed  : 

Held^  that  it  should  have  been  admitted  fully  to  show 
the  relation  of  the  parties,  and  the  interest  the  borough 
and  the  manufacturer  had  in  appointing  the  inspector. 

Appeal  of  Charles  and  Matt  Ott,  trading  as 
Ott  Brothers,  defendants,  from  a  judgment  of 
the  Common  Pleas  No.  3,  of  Allegheny  County, 
in  an  action  by  The  Park  Fire  Clay  Company  to 
recover  money  alleged  to  be  due  under  a  contract 
to  furnish  paving  bricks.  The  action  was 
brought  upon  a  contract,  of  which  the  following 
is  a  copy  : — 

PrrrsBURGH,  August  4,  1893. 
Missas.  Ott  Brothers,  Pittsburgh,  Pa.: 

Gentlkmkn  :  We  will  furnish  you  from  nine  to  ten 
hudred  thousand  No.  i  paving  t>rick,  on  board  9^rs  at 
Uniontown,  Pa.,  for  ^12  50  per  M.,  and  guarantee  57  to 
lay  a  yard  of  paving.  I^yments  to  be  made  as  follows : 
On  the  20th  of  September  (2-6)  two-sixths  of  the  whole 
contract ;  on  the  20(h  of  October  (1-6)  one- sixth  of  the 
whole  contract ;  and  on  the  26th  of  December,  the  bal- 
ance of  the  contract.  Yours  truly, 

Park  Fire  Clay  Co. 
Accepted. 

Ott  Brothers. 


Plaintiffs  claim  was  for  269,500  bricks  sent  to 
Uniontown,  and  for  a  loss  of  |2  per  thou* 
sand  for  bricks  never  delivered  which  they 
claimed  they  should  have  been  permitted  to  de- 
liver. 

On  the  trial,  before  McClung,  J.,  defendants 
offered  evidence  to  the  effect  that  after  some 
bricks  were  furnished  there  was  a  dispute  as  to 
the  quality,  and  that  plaintiffs,  after  receiving 
complaints  from  the  borough  committee  agreed 
with  them  that  an  inspector  should  be  appointed. 
This  was  denied  by  plaintiff. 

Counsel  for  defendants  made  the  following 
offers : — 

* 'Defendants'  counsel  propose  to  prove  by  the 
witness  on  the  stand,  to  be  followed  by  other 
witnesses,  that  prior  to  the  acceptance  by  the 
defendants  of  the  writing.  Exhibit  No.  i,  the 
borough  of  Uniontown,  Pennsylvania,  had  in 
contemplation  the  improvements  of  certain 
streets,  Fayette  street  and  others,  and  with  that 
end  in  view  called  for  samples  and  bids  of  dif- 
ferent manufacturers  of  vitrified  brick ;  among 
others  from  the  plaintiff  in  this  case ;  that  the 
plaintiff  in  this  case  presented  to  the  councils  of 
said  borough  a  sample  of  fire  brick  proposed  by 
said  company  to  be  furnished  for  the  improve- 
ment of  said  streets,  and  gave  to  the  councils 
the  price  at  which  they  would  be  delivered  ;  that 
the  councils  adopted  the  fire  brick  of  the  plain- 
tiff company  as  the  brick  to  be  used  in  the  im- 
provement of  said  streets,  and  ordered  all  bid- 
ders on  the  street  improvements  to  bid  upon  the 
basis  of  using  the  fire  brick  of  the  plaintiff,  and 
that  this  fact  was  known  to  the  plaintiff;  that 
the  plaintiff  company  assured  the  authorities  ot 
the  borough  that  the  fire  brick  to  be  furnished 
for  the  improvement  of  the  streets  aforesaid 
should  be  in  all  respects  similar  to  the  sample 
furnished  to  the  borough  at  the  time  that  the 
brick  of  the  plaintiff  company  was  adopted  by 
the  borough  authorities  as  the  brick  to  be  used  in 
the  improvements  of  the  streets,  and  further, 
that  they  were  in  all  respects  to  conform  to  the 
specifications  made  by  the  borough  authorities 
with  the  contractor,  and  subject  to  the  inspection 
of  the  borough  authorities,  as  provided  for  in 
the  contract  between  the  contractor  and  the 
borough ;  that  shortly  after  these  arrangements 
were  entered  into  between  the  plaintiff  company 
and  the  borough  of  Uniontown  bids  were  called 
for  by  the  borough  from  contractors  for  the  mak- 
ing of  the  improvements  aforesaid,  and  the  de- 
fendants, among  others,  bid  for  the  work  upon 
the  basis  of  procuring  the  fire  brick  of  the 
plaintiff,  according  to  the  terms  and  conditions 
agreed  upon  between  the  plaintiff  and  the 
authorities  of  the  borough  of  Uniontown ;  that 
prior  to  the  making  of  the  bid  by  the  defendants 
to  the  borough  it  was  distinctly  understood  and 


Digitized  by 


Google 


io6 


WEEKLY  NOTES  OF  CASES. 


agreed  between  the  plaintiff  company  and  the 
defendants  that  the  brick  to  be  furnished  by  the 
plaintiff  should  in  all  respects  conform  to  the  re- 
quirements of  the  borough  authorities  and  be 
subject  to  their  inspection,  as  provided  in  the 
contract  between  the  contractor  and  the  borough 
authorities ;  that  about  July  19, 1892,  the  defen- 
dants  were  notified  by  the  borough  that  their  bid 
had  been  accepted  by  it,  and  thereupon  the  defen- 
dants notified  the  plaintiff  to  ship  the  brick  to  be 
used  in  that  contract;  that  the  contract  was  re- 
duced to  writing,  and  dated  the  20th  of  July, 
1892,  that  is,  the  contract  between  the  defend- 
ants and  the  borough;  that  the  paper.  Exhibit 
No.  I,  offered  in  evidence  by  the  plaintiff  in  this 
case,  was  merely  for  the  purpose  of  a  guarantee 
upon  the  part  of  the  plaintiff  that  57  of  his  brick 
would  lay  a  yard  of  pavement,  and  to  determine 
the  times  when  the  brick  were  to  be  paid  for, 
and  did  not  contain  the  whole  of  the  contract, 
but  the  contract  was  as  hereinbefore  mentioned 
in  this  offer :  this  to  be  followed  by  evidence 
that  the  brick  delivered  by  the  plaintiff  were  not 
such  bricks  as  they  had  agreed  with  the  borough 
authorities  should  be  delivered  for  the  purpose 
of  making  the  improvements  upon  the  streets  of 
the  borough  for  which  the  contract  was  subse 
quently  entered  into  between  the  borough  and 
the  defendants  in  this  case ;  that  the  rejection  of 
the  50,000  brick  was  because  said  brick  were  not 
according  to  the  contract,  and  was  made  by  the 
inspector  and  proper  authorities  of  the  bor- 
ough." 

Objected  to — 

ist.  Because  the  contract  between  the  plaintiff 
and  the  defendants  that  was  reduced  to  writing  on 
August  4,  shows  for  itself  what  the  contract  be- 
tween them  was. 

2d.  That  the  offer  does  not  tend  to  show  that 
at  the  time  of  the  making  of  the  contract  in 
writing  on  August  fourth,  there  was  any  contem- 
poraneous agreement,  or  parol  agreement,  made 
that  was  not  put  in  the  paper. 

3d.  That  the  offer  does  not  tend  to  show  that 
the  plaintiff  was  present  at  the  time  of  the  mak- 
ing of  the  agreement  between  the  borough  and 
the  defendants,  or  had  any  knowledge  of  its  con- 
tents,  or  knew  anything  about  it. 

4th.  That  there  is  no  allegations  or  proof  of 
any  fraud,  accident  or  mistake  in  making  this 
agreement  of  August  second ;  and,  5th,  as  gener- 
ally incompetent  and  irrelevant. 

By  the  Court : 

"As  I  understand  the  offer,  it  is  to  modify  the 
written  agreement  by  parol.  If  there  is  any 
offer  to  show  that  there  were  brick  delivered  un- 
der another  agreement  outside  of  that  agree- 
ment, that  is,  that  any  of  these  brick  were  de- 
livered under  another  agreement,  we  will  receive 
it,  but  as  the  matter  now  stands  and  with  our 


present  understanding  of  it,  we  sustain  the  ob- 
jection and  seal  a  bill  for  defendants."  (Sec- 
ond assignment  of  error.) 

Counsel  for  defendants  proposec^  to  prove 
"that  at  the  time  the  sample  brick.  Exhibit  No. 
4,  was  presented  by  Warren,  the  agent  of  the 
plaintiff,  at  councils,  that  he  represented  and 
explained  the  sample  brick  to  be  a  No.  i  vitri- 
fied paving  brick,  and  broke  .the  brick,  some  of 
the  samples,  explaining  why  it  was  a  No.  i  vitri- 
fied paving  brick ;  that  he  knew  that  the  brick 
adopted  by  the  councils  must  of  necessity  be 
used  by  the  paver  or  the  party  getting  the  con- 
tract for  the  improvement ;  that  he  was  present 
when  the  contract  was  awarded  to  Ott  Brothers 
for  the  use  of  the  brick,  being  the  same  meeting 
of  councils.  This,  for  the  purpose :  First,  of 
meeting  any  allegations  on  the  part  of  the  plain- 
tiff in  this  case,  that  a  light  colored  brick,  or  a 
brick  differing  as  to  the  amount  of  burning  and 
color  from  the  sample.  Exhibit  No.  4,  is  a  No.  i 
vitrified  paving  brick.  Secondly,  for  the  pur- 
pose of  showing  that  the  brick  meant  by  the 
contract  sued  upon  in  this  case  were  a  brick  of 
the  description  of  Exhibit  No.  4." 

Objected  to  as  irrelevant  and  incompetent. 

The  Court:  "The  plaintiff  admits  that  the 
sample  in  evidence  was  made  by  them,  and  fur- 
nished by  their  agent.  That  of  itself  is  a  repre- 
sentation that  they  could  make  brick  as  good  as 
that  one  is,  and  hence  affords  evidence  that  any 
brick  of  a  lower  grade  than  that  is  not  No.  i 
brick.  The  transactions  between  Warren,  the 
plaintiff's  agent,  and  the  council  cannot  go  be- 
yond this;  Warren's  declarations  outside  of  these 
declarations  made  to  the  members  of  council  are 
not  evidence.  We,  therefore,  sustain  the  objec- 
tion.    (Third  assignment  of  error.) 

Defendants  further  proposed  to  show  that  at  the  ^ 
time  of  the  making  of  the  paper.  Exhibit  No.  * 
I,  all  of  the  items  of  the  agreement  between  the 
plaintiff  and  defendants  were  not  incorporated  in 
that  agreement,  but  in  addition  to  what  was 
therein  expressed  it  was  agreed  and  understood 
that  the  brick  to  be  furnished  by  the  plaintiff  to 
the.  defendants  were  brick  that  were  to  be  satis- 
factory to  the  council  of  Uniontown,  and  were 
to  be  such  brick  as  would  be  accepted  by  the 
city  councils  under  the  terms  of  the  contract  be- 
tween Ott  Brothers  and  the  plaintiff  in  this 
case,  and  the  borough  of  Uniontown. 

Objected  to  as  incompetent  tod  irrelevant. 

Objection  sustained.  (Fourth  assignment  of 
error.) 

The  Court  charged  the  jury,  int^r  a/ia,  as 
follows : 

<<I  should  say  further,  gentlemen,  that  there  is 
one  aspect  of  the  case  in  which,  even  if  some  of 
these  bricks  that  were  thrown  out  were  fit  bricks 
for  use,  the  plaintiff  would  not  be  entitled  to  pay 
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for  them.  [If  Mr.  Park  made  an  agreement 
there  that  an  inspector  should  be  put  on  and 
that  whatever  bricks  that  were  not  fit  should  be 
thrown  out,  then  he  would  be  bound  by  it ;  but 
it  would  not  follow  from  the  mere  fact  that  the 
inspector  threw  the  bricks  out  that  he  would  be 
hound  by  it.  If  good  bricks  were  thrown  out  by 
the  inspector,  then  he  would  be  entitled  to  pay 
for  them.]  He,  of  course,  could  make  a  bar- 
gain by  which  he  would  be  bound  absolutely  by 
the  judgment  of  the  inspector.  If  he  had  agreed 
to  submit  to  the  judgment  of  the  inspector  and 
take  back  whatever  bricks  the  inspector  would 
not  pass,  then,  as  a  matter  of  course,  he  would 
be  bound  by  it,  but  I  recollect  no  testimony 
that  goes  to  that  extent.  The  testimony  in  the 
case  is  to  the  effect  that  it  was  agreed,  he  deny- 
ing this  allegation  of  course,  that  an  inspector 
should  be  put  on  there,  and  that  he  would  not 
claim  for  the  bad  bricks.  But  if  he  made  the 
arrangement  for  an  inspector  with  the  borough 
councils,  or  some  of  them,  and  after  the  inspec- 
tor had  thrown  out  these  brick  he  put  them  into 
the  hands  of  Mr.  McCormick,  as  is  alleged  by 
the  testimony,  for  sale,  then  that  was  a  receiving 
back  of  these  brick.  It  was  a  rescission  of  the 
contract,  so  far  as  they  were  concerned,  and 
whether  they  were  good  or  bad,  he  would  not  be 
entitled  to  pay  for  them.  It  would  be  just  the 
same,  practically,  as  these  cars  that  went  to 
Johnstown.  They  were  first  shipped  there  and 
then  shipped  away.  The  plaintiff  could  not 
recover  for  them  even  if  they  were  good  brick  ; 
and  so,  even  if  they  allowed  the  inspector  to 
throw  out  these  brick,  and  then  put  them  into 
the  hands  of  Mr.  McCormick  for  sale,  of  course 
they  could  not  recover  for  them.** 

Verdict    and     judgment    for    plaintiff    for 

Defendants  appealed,  assigning  for  error  the 
rulings  in  the  evidence  above  noted  and  the 
portion  of  the  charge  in  brackets. 

/.  S.  Ferguson  and  /.  ff.  White,  (E,  G. 
Ferguson  with  them),  for  appellant. 

Lewis  McMullen.^Wm.  T,  G?w7<?r  with  him), 
for  appellees. 

January  7,  1895.  Fell,  J.  By  the  terms  of 
the  contract  entered  into  by  the  parties  to  this 
action  the  plaintiff  were  to  furnish  the  defend- 
ants with  nine  hundred  thousand  paving  bricks 
at  an  agreed  price  and  of  a  stipulated  quality 
and  size.  The  action  was  for  one  hundred  and 
.  seventy  thousand  brick  furnished  and  accepted, 
and  for  the  loss  sustained  by  the  refusal  of  the 
defendants  to  receive  the  balance.  The  contract 
called  for  "No.  i  paving  bricks,"  and  the  main 
contention  at  the  trial  was  as  to  the  quality  of 
the  bricks  tendered. 

The  bricks  were  to  be  used  in  paving  streets 


in  Uniontown,  and  the  contract  should  be  con- 
sidered as  having  been  made  with  reference  to 
that  use  and  to  the  previous  action  of  the  bor- 
ough authorities  upon  the  subject.  Before 
awarding  the  contract  for  paving  the  streets  the 
borough  council  procured  from  a  number  of 
manufacturers  samples  of  paving  bricks  with  the 
prices  at  which  they  would  be  furnished,  and 
finally  selected  those  made  by  the  plaintiff  as 
best  adapted  to  their  purpose,  and  the  contract 
for  paving  made  with  the  defendants  required 
the  use  of  these  bricks.  When  the  plaintiff  en- 
tered into  the  contract  with  the  defendants  to 
furnish  bricks  they  knew  that  the  contract  for 
paving  called  for  the  use  of  their  bricks,  and 
that  the  selection  of  these  was  based  upon  the 
samples  furnished  by  them  to  the  borough 
authorities.  A  street  committee  represented  the 
borough  in  the  supervision  of  the  work  and  had 
the  power,  conferred  by  the  paving  contract,  to 
determine  finally  between  the  defendants  and 
the  borough  all  questions  as  to  the  quality  of  the 
work  done.  Differences  arose  between  this 
committee  and  the  plaintiff  as  to  the  bricks  fur- 
nished. It  was  alleged  that  the  plaintiff  after 
receiving  complaints  from  members  of  the  com- 
mittee agreed  with  them  that  an  inspector 
should  be  appointed.  This  was  denied  by  the 
plaintiff,  and  in  commenting  upon  the  issue  of 
fact  thus  raised,  the  learned  Judge  used  the  lan- 
guage which  constitutes  the  first  assignment  of 
error.  The  whole  charge  upon  this  point  should 
however,  be  considered  in  explanation  of  the 
part  excepted  to.  It  was  said,  **If  Mr.  Park 
made  an  agreement  there  that  an  inspector 
should  be  put  on  and  that  whatever  bricks  were 
not  fit  should  be  thrown  out,  then  he  would  be 
bound  by  it ;  but  it  would  not  follow  from  the 
mere  fact  that  the  inspector  threw  the  bricks  out 
that  he  would  be  bound  by  it.  If  good  bricks 
were  thrown  out  by  the  inspector,  then  he  would 
be  entitled  to  pay  for  them.  He  of  course 
could  make  an  agreement  by  which  he  would  be 
bound  absolutely  by  the  judgment  of  the  inspec- 
tor. If  he  had  agreed  to  submit  to  the  judg- 
ment of  the  inspector  and  take  back  whatever 
bricks  the  inspector  would  not  pass,  then,  as  a 
matter  of  course,  he  would  be  bound  by  it,  but  I 
recollect  no  testimony  that  goes  to  that  extent. 
The  testimony  in  the  case  is  to  the  effect,  he  de- 
nying the  allegation  of  course,  that  it  was  agreed 
that  an  inspector  should  be  put  on  there  and  that 
he  would  not  claim  for  the  bad  bricks."  The  in- 
struction  was  in  effect  that  if  the  plaintiff  agreed 
with  the  committee  for  the  appointment  of  an 
inspector  not  expressly  clothed  with  the  power  to 
bind  them  by  his  decision,  and  he  in  disregard  of 
his  duty  threw  out  good  bricks,  they  would  not 
be  bound  by  his  action.  The  only  question  to 
be  considered  is  whether  this  was  correct. 
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The  contract  to  pave  the  streets  was  between 
the  defendants  and  the  borough.  The  contract 
to  furnish  bricks  was  between  (he  defendants  and 
the  plaintiff.  These  contracts  were  distinct  and 
independent,  and  did  not  together  constitute  a 
tripartite  agreement  which  gave  the  borough  any 
right  of  action  against  the  plaintiff.  The  plain 
tiff  might  have  stood  upon  their  contract  rights 
and  refused  to  deal  with  any  one  but  the  party  to 
whom  they  were  responsible.  They,  however, 
did  not  do  this.  Upon  complaints  of  the  quality 
of  the  bricks  they  were  furnishing  made  directly 
to  them  by  the  borough  authorities  they  visited 
Uniontown  and  conferred  with  the  street  com- 
mittee. The  purpose  of  the  conference  was  to 
reach  a  mutual  understanding  as  to  the  subject 
of  dispute.  Each  party  had  an  interest  in  doing 
this.  The  borough  would  thus  secure  without 
dispute  or  litigation  with  its  contractor  the  bricks 
for  which  it  had  stipulated.  The  plaintiff,  as 
indicated  by  the  testimony,  were  ^doved  by  a  de- 
sire not  to  have  the  reputation  of  their  bricks  in- 
jured by  their  rejection  ;  and  another  motive  to 
be  gathered  from  the  relation  of  the  parties  was 
the  moral  obligation  arising  from  the  fact  that 
the  selection  by  the  borough  of  the  bricks  to  be 
used  was  based  upon  the  samples  which  they  had 
furnished.  Whatever  the  interest  or  the  motive, 
at  this  point  these  parties  attempted  the  adjust- 
ment of  the  dispute '  between  them  concerning 
the  quality  of  the  materials  which  the  defendants 
were  required  to  buy  of  one  and  use  for  the 
other.  If  they  agreed  upon  this  the  defendants 
were  relieved  of  responsibility  with  regard  to  it. 

If  an  inspector  was  appointed  by  agreement 
it  must  be  assumed  that  he  was  to  represent  both 
parties  in  making  an  inspection.  Otherwise  the 
agreement  would  have  been  senseless.  The  com- 
mittee was  at  liberty  to  inspect  without  the  assent 
of  anyone.  That  was  its  right,  and  as  between 
the  borough  and  the  contractor  it  had  the  power 
to  determine  finally  what  bricks  should  be  used. 
An  inspection  in  the  interest  of  either  party 
would  have  effected  nothing,  and  the  desired 
end,  a  settlement  of  the  question  as  to  what 
bricks  should  go  into  the  pavement,  could  be 
reached  only  by  an  inspection  by  some  one  who 
represented  both.  There  was  nothing  else  to 
agree  about.  -  If  then  the  inspector  represented 
the  plaintiff  as  well  as  the  borough,  his  inspec- 
tion, however  unjust  or  unwise,  determined 
what  bricks  the  defendants  were  to  use.  If  the 
parties  by  agreement  had  jointly  made  an  inspec- 
tion, the  committee  would  have  been  estopped 
from  afterward  asserting  that  the  bricks  selected 
as  fit  for  use  were  in  fact  unfit ;  and  the  plaintiff 
likewise  would  have  estopped  themselves  from 
making  any  claim  for  bricks  rejected,  for  the  rea- 
son that  they  had  by  their  own  act  determined 
what  were  good  and  what  were  bad,  and  led  the 


defendants  to  use  the  one  and  reject  the  other. 
The  act  of  their  joint  agent  would  have  the 
same  effect,  and  as  fully  as  if  he  had  been  ex- 
pressly clothed  with  power  to  bind  them  by  his 
decision.  While  the  dispute  between  the  com- 
mittee and  the  plaintiff  lasted  the  defendants 
were  left  to  their  own  judgment.  They  were 
bound  by  their  contracts  on  the  one  hand  to  use 
the  plaintiffs  bricks  and  on  the  other  to  use  only 
such  bricks  as  were  satisfactory  to  the  committee, 
and  the  responsibility  of  selection  rested  with 
them.  When,  however,  these  parties  agreed'as 
to  the  quality  of  the  bricks  a  new  course  was 
marked  out  for  the  defendants.  Before,  the  test 
to  which  they  were  held  was  the  use  of  a  No.  i 
brick.  Now  it  became  a  brick  which  had  passed 
inspection,  and  they  were  not  required  to  use 
any  other. 

The  case  was  carefully  and  ably  tried  by  the 
learned  Judge,  and  the  charge  and  answers  to 
points  clearly  and  fully  presented  the  issue  in- 
volved. We  find  no  error  in  the  record  except 
in  the  portion  of  the  charge  which  we  have  con- 
sidered. Testimony  of  what  had  occurred  be- 
tween the  plaintiff  and  the  borough  authorities 
before  the  awarding  of  the  contract  was  admitted, 
but  with  a  limitation  to  show  the  quality  of  the 
bricks  to  be  furnished.  Holding  the  opinion  we 
have  expressed  as  to  the  effect  of  an  agreement 
to  appoint  an  inspector,  we  think  that  upon  a  re- 
trial this  testimony  should  be  admitted  in  full  as 
bearing  upon  that  question. 

The  first  assignment  of  error  is  sustained,  the 
judgment  is  reversed  and  a  venire  de  novo 
awarded.  w.  m.  s.,  jr. 


July,  »94,  228.  January  31,  1895. 

City  of  Philadelphia  v.  Schofield. 

Municipal  clatm — Act  of  March  2J,  1866 — 
Preliminary  notice  to  the  owner  to  pay  before 
issuing  sci.  fa, —  Waiver  of — Amicable  action. 

The  purpose  of  the  Act  of  March  23,  i86fi,  regulating 
the  filing  and  collection  of  municipal  claims  in  Phi'adel- 
phia,  was  to  protect  property  owners  against  costs  on 
claims  of  which  thev  were  ignorant,  and  to  prevent,  as 
far  as  possible,  the  sale  of  their  properties  without  actual' 
notice  to  them . 

The  requirement  by  the  Act  that  notice  be  served  upon 
the  owner  «  a  condition  precedent  to  the  issuing  of  the 
sci.  fa.  on  the  claim,  is  not,  however,  mandatory  in  the 
sense  that  it  can  not  be  waived  by  the  party  for  whose 
benefit  it  was  enacted. 
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An  ovner,  who  having  knowledge  of  a  claim,  an- 
nonnces  his  intention  to  contest  it,  and  enters  into  an 
agreement  with  the  city  solicitor  for  an  amicable  sci.  fa. 
opon  it,  cannot  after  judgment  against  him  be  heard  to  al 
lege  as  grcmnd  for  setting  aside  or  opening  the  judgment 
that  the  city  failed  to  give  the  statut  ry  notice  before  is- 
suing the  sd.  fa. ;  nor  does  the  opening  of  the  judgment 
•enable  him  successfully  to  interpose  such  a  defence. 

Sach  an  agreement,  in  the  absence  of  fraud  or  dure  s, 
may  well  be  regarded  as  a  waiver  of  the  notice  prescribed 
by  the  statute,  or  as  an  admission  that  it  had  been  duly 
given.  I  here  is  no  object  to  be  accomplished  by  serving 
the  notice  and  dela3ring  the  issuing  of  the  writ  for  that 
purpose. 

Appeal  of  the  City  of  Philadelphia,  plaintiff, 
from  the  judgment  of  the  Common  Pleas  No. 
I,  of  Philadelphia  County,  upon  a  case  stated  in 
an  amicable  proceeding  by  scire  facias,  wherein 
Mary  E.  Schofield  was  defendant,  upon  a  claim 
for  water  pipe  laid,  against  a  lot  of  ground  be- 
longing to  the  said  Mary  E.  Schofield. 

The  facts  of  this  case,  as  set  forth  in  the  case 
stated,  were  as  follows : — 

The  city  of  Philadelphia,  plaintiff,  on  the  six- 
teenth day  of  April,  1883,  filed  its  claim  against 
all  that  certain  lot  or  piece  of  ground  situate  on 
the  northerly  comer  of  Mercer  and  Clearfield 
streets,  in  the  Twenty- fifth  Ward  of  the  city  of 
Philadelphia ;  containing  in  front  on  said  Mercer 
street  one  hundred  and  eleven  feet  six  inches, 
and  extending  in  depth  northwesterly  of  that 
width,  parallel  with  and  along  the  northeasterly 
side  of  said  Clearfield  street,  one  hundred  and 
forty  feet  to  Almond  street,  for  work  and  mate- 
rial furnished  by  the  said  city  in  front  of  said 
lot,  and  duly  assessed  and  charged  as  follows : — 
"October  18,  1882. 

**To  one  hundred  and  eleven  feet  six  inches 
of  water  pipe,  at  one  dollar  per  foot,  ji  11.50, 
which  sum,  together  with  lawful  interest,  is 
claimed  as  a  lien  against  said  premises,  whoever 
may  be  the  owner  or  owners  thereof,  agreeably  to 
the  several  Acts  of  Assembly  in  relation  there  • 
to." 

Mary  E.  Schofield,  wife  of  Albert  R.  Scho- 
field (now  deceased),  became  the  owner  in  fee 
of  said  premises,  February  3,  1862;  the  deed 
for  said  premises  being  duly  registered  on  the 
eighteenth  day  of  December,  1865,  and  re- 
corded in  Deed  Book  F.  T.  W.,  No.  128,  page 
408,  etc.,  December  18,  1865. 

The  said  Mary  E.  Schofield,  at  the  time  the 
work  was  done,  resided  in  the  city  of  Philadel- 
phia with  her  said  husband,  and  at  the  time  of 
and  long  prior  to  issuing  the  writ  in  the  case  she 
resided  on  Ridge  avenue,  at  Upper  Roxborough, 
in  said  city. 

On  March  24,  1886,  after  written  notice  had 
been  given  to  the  city  solicitor  to  proceed  on  the 
claim,  an  amicable  action  of  sci.  fa.  was  entered 
«]Kkr  the  following : — 


'*ClTY  OF  PhILADELAHIA 
V, 

Mary  E.  Schofield, 


Docket    Page 
C.  P.  No.  I, 
March  Term^ 
1883,  No.  39, 
M.  L.  D. 

"And  now,  to  wit,  March  18,  1886,  it  is 
hereby  agreed  between  the  above  named  plaintiff 
and  defendant  that  an  amicable  action  of  scire 
facias  be  entered  in  the  above  case  with  the  same 
effect  as  if  a  writ  of  scire  facias  sur  municipal 
claim  had  been  issued,  returnable  on  the  first 
Monday  in  April  and  July,  returned  by  the 
sheriff  'made  known.' 

E.  Spencer  Miller, 
Chas.  F.  Warwick, 

City  Solicitor, 
Chas.  Davis, 
Attorney  for  Defendant.** 

Before  the  above  agreement  was  signed  the 
words  "Preliminary  notice  is  waived,'*  were 
first  stricken  out.  After  the  amicable  sci.  fa. 
had  been  issued,  the  case  was  put  to  issue  upon 
affidavit  of  defence  and  pleadings,  and  pending 
trial  the  city  solicitor,  in  accordance  with  the 
provisions  of  the  Act  of  March  23,  1886,  served 
the  usual  ten  days  notice  upon  the  defendant, 
and  on  April  13,  1888,  a  sci.  fa.  was  issued, 
and  returned,  "made  known,  by  i>osting  and 
advertising,  and  to  Mary  E.  Schofield,  owner.** 
The  pleas  entered  in  the  amicable  action  were  : 
(i),  non-assumpsit;  (2),  payment  with  leave, 
etc.,  and  setoff ;  (3),  special  plea,  setting  forth 
substantially  that  the  claim  was  filed  under  the 
provisions  of  the  ordinance  of  January  29,  1855, 
and  that  the  terms  of  said  ordinance  as  to  notice 
of  payment  had  not  been  complied  with,  etc. 
The  plaintiff  demurred  to  said  special  plea :  (i), 
because  the  terms  of  the  ordinance  are  directory 
only;  (2),  because  by  statute  it^is  provided  that 
no  defence  shall  be  admissible  except  that  the 
work  was  not  done,  or  that  the  price  charged 
was  greater  than  the  value  thereof,  or  that  the 
amount  claimed  has  been  paid  or  released ;  (3), 
because  the  said  plea  is  multifarious  and  other- 
wise informal. 

On  December  18, 1890,  judgment  against  the 
defendant  upon  the  demurrer  was  entered,  and 
the  damages  were  assessed  at  j  166. 13.  On 
November  4,  1893,  judgment  was  opened  by 
agreement.  Upon  these  facts  it  was  agreed  by 
the  case  stated,  that  if  the  Court  be  of  the 
opinion  that  the  plaintiff  had  a  good  and  valid 
lien,  then  judgment  to  be  entered  for  the  plain- 
tiff, but  if  not,  then  judgment  to  be  entered  for 
the  defendant. 

The  Court  entered  judgment  for  the  defend- 
ant upon  the  case  stated.  Whereupon  the  plain- 
tiff took  this  appeal,  assigning  for  error  this  ac- 
tion of  the  Court. 
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E,  Spencer  Miller^  assistant  city  solicitor, 
(Charles  F.  Warwick^  city  solicitor,  with  him), 
for  appellant. 

Amicable  proceedings  having  been  begun,  the 
defendant  had  all  the  notice  which  it  was  the 
intention  of  the  Act  to  give  him. 

If  the  city  solicitor  had  followed  out  the  pro- 
ceedings required  by  the  Act  of  March  23, 1866, 
he  would  only  have  unnecessarily  increased  the 
costs  falling  upon  the  defendant. 

The  agreement  was  in  itself,  by  its  necessary 
effect  a  waiver  of  notice,  and  it  can  not  reason- 
ably be  contended  that  an  express  waiver  of  no- 
tice should  have  been  incorporated  therein. 

Charles  Davis,  for  appellee. 

No  one  is  held  to  have  waived  a  right  unless 
it  appear  that  he  knew  his  rights,  and  intended 
to  waive  them. 

Estate  of  The  Bank  of  Pennsylvania,  60  Pa.  471. 

Where  an  amicable  action  is  entered  by  agree- 
ment without  pleadings,  and  is  proceeded  to 
trial,  such  agreement  is  not  a  waiver  of  a  statu- 
tory defence. 

Mosgrove  v.  Golden,  loi  Pa.  605. 

Under  the  Act  of  March  23,  1866,  ten  days 
notice  is  required  to  be  given  before  any  scire 
facias  can  issue. 

City  of  Philadelphia  v,  Hanbest,  15  Weekly  Notes, 
349. 

By  giving  ten  days  notice  and  issuing  the  sec- 
ond writ  of  sci.  fa.,  the  city  solicitor  practically 
abandoned  the  proceedings  under  the  amicable 
sci.  fa.  and  attempted  to  proceed  regularly  in 
accordance  with  the  Act  of  1866. 

It  is  confidently  submitted  that,  proceedings 
upon  municipal  liens  being  in  derogation  of  the 
common  law,  the  city  should  be  held  strictly  to 
the  law  in  all  such  cases,  in  order  that  no  per- 
son's property  shall  be  taken  without  "due  pro- 
cess of  law." 

February  18,  1895.  McCollum,  J.  The 
city  filed  its  claim  on  the  i6th  of  April,  1883, 
and  an  agreement  for  an  amicable  scire  facias 
thereon  was  entered  on  the  24th  of  March,  i886. 
An  aflfidavit  of  defence  to  the  claim  was  filed  on 
the  9th  of  April,  1886,  and  in  September  fol- 
lowing a  plea,  a  rule  to  reply,  a  demurrer  and 
a  joinder  in  demurrer  were  filed.  The  de- 
murrer was  sustained  on  the  1 7th  of  December, 
1890,  judgment  in  favor  of  the  plaintiff  was  en- 
tered the  next  day  and  the  damages  were  as- 
sessed at  {166.13.  A  rule  to  show  cause  why 
the  judgment  should  not  be  stricken  from  the 
record  was  taken  on  the  24th  of  October,  1893, 
and  on  the  4th  of  the  next  succeeding  month 
the  judgment  was  opened  by  agreement.  A  case 
stated,  embodying  the  above  facts,  was  filed  on 


the  4th  of  June,  1894,  and  two  days  thereafter 
judgment  was  entered  thereon  in  favor  of  the 
defendant. 

The  claim  in  suit  is  subject  to  the  Act  of  23d 
March,  1866,  regulating  the  filing  and  collection 
of  municipal  claims  in  Philadelphia,  which  Act 
in  the  first  section  thereof,  provides  that  before 
any  scire  facias  shall  be  issued  on  any  such  claim 
diligent  search  shall  be  made  for  the  owner  or 
reputed  owner  of  the  property  liened,  and  that  a 
written  or  printed  notice  shaJl  be  given  to  him 
or  her  to  make  payment  to  the  city  solicitor 
within  ten  days.  The  obvious  purpose  of  the 
Act  manifested  by  the  preamble  to  and  the  pro- 
visions of  it,  was  to  protect  property  owners 
against  costs  on  claims  of  which  they  were  ignor- 
ant, and  to  prevent,  as  far  as  possible,  the  sale 
of  their  properties  without  actual  notice  to  them. 
A  written  or  printed  notice  served  upon  the 
owner,  or  reputed  owner,  whose  residence  is 
known,  is  thus  made  a  condition  precedent  to 
the  issuing  of  the  sci.  fa.  on  the  claim.  It  is  not 
mandatory,  however,  in  the  sense  that  it  cannot 
be  waived  by  a  party  for  whose  benefit  it  was 
enacted.  If  such  a  party,  having  knowledge  of 
the  claim,  appears  at  the  oflSce  of  the  city  soli- 
citor and  announces  his  intention  to  contest  \  and 
enters  into  an  agreement  for  an  amicable  sci.  fa. 
upon  it,  he  thereby  confesses  the  knowledge, 
and  rejects  the  opportunity  for  payment  tha£  the 
statutory  notice  would  have  given  him.  There 
is  no  object  to  be  accomplished  by  serving  the 
notice  and  postponing  the  issuing  of  the  writ 
after  that. 

Because  it  does  not  affirmatively  appear  in  the 
case  stated  that  the  notice  required  by  the  Act 
had  been  given,  the  learned  Court  below  inferred 
that  it  had  not  been,  and  accordingly  entered 
judgment  for  the  defendant.  In  this,  we  think, 
there  was  error.  There  is  no  admission  in  the 
case  stated  that  the  city  failed  to  comply  with 
the  provisions  of  the  statute  in  regard  to  notice, 
but  it  distinctly  appears  therein  that  the  owner 
agreed  with  the  city  to  the  issuing  of  the  sci.  fa. 
This  agreement  in  the  absence  of  fraud  or  duress, 
may  well  be  regarded  as  a  waiver  of  the  notice 
prescribed  by  the  statute,  or  as  an  admission  that 
it  had  been  duly  given.  An  owner  who  volun- 
tarily becomes  a  party  to  a  suit  on  the  claim, 
and  who  enters  a  plea  and  files  an  affidavit  of 
defence  to  it,  cannot,  after  judgment  against 
him  on  a  demurrer  filed  to  them,  be  heard  to 
allege  as  ground  for  setting  aside  or  opening  the 
judgment  that  the  city  failed  to  give  the  statutory 
notice  before  issuing  the  sci.  fa.  expressly  author- 
ized by  his  agreement  with  it.  Nor  does  the 
opening  of  the  judgment  enable  him  to  success- 
fully interpose  such  a  defence.  We  think  there- 
fore that,  upon  the  facts  appearing  in  the  case 
stated,  judgment  should  have  been  entered  on 
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it  for  the  sum  of  $166,1$,  with  interest  thereon 
from  December  18, 1890,  with  costs.  In  reach- 
ing this  conclusion  wo  have  not  overlooked  the 
entries  of  April  13,  1888,  showing  the  filing  of 
an  affidavit  of  service  of  notice  and  the  issuing 
of  another  sci.  fat.  But  we  do  not  regard  these 
as  admissions  that  the  city  failed  to  give  the 
proper  notice  before  the  agreement  for  the  first 
sd.  £bu  was  filed.  If  they  could  be  so  regarded 
they  would  not  constitute  an  answer  to  the  agree- 
ment which,  as  we  have  seen,  is  a  waiver  of  no- 
tice. 

Judgment  reversed  and  record  remitted  to  the 
Court  below,  with  direction  to  enter  judgment 
n  accordance  with  this  opinion.  s.  h.  t. 


Jan.  '95,  10. 


January  28,  1895. 

Wessels  v.  Weiss. 


Partnerships — Agreement   in    writing — Act   of 
April  6, 1870,  P.  L.  56. 

At  common  law  an  agreement  to  advance  money  to  a 
business  concern  and  to  receive  a  share  of  the  profits  of 
the  business  makes  the  lender  a  partner  in  the  business 
80  far  as  concerns  third  persons. 

Where  a  loan  of  money  to  an  individual  or  a  firm  has 
been  made  upon  an  agreement  to  receive  «  share  of  the 
profit  of  the  business  of  the  borrower  as  compensation  for 
the  use  of  the  money,  the  exemption  from  liability  as  a 
partner,  under  the  Act  of  April  6,  1870,  P.  L.  56,  is  on 
condition  that  the  agreement  shall  be  in  writine*  and  that 
the  share  of  profits  shall  be  in  lieu  of  interest ;  a  devia- 
ti<m  from  the  requirements  of  the  statute  has  the  effect  of 
imposing  a  liability  as  a  partner. 

Where  A.  loans  to  B.  money  and  there  is  an  agree- 
ment in  writing  that  A.  shall  receive  a  percentage  of  the 
profits  of  B  *s  business  and  there  is  also  an  oral  agree- 
ment that  A.  shall  receive  interest  on  the  loan,  there  is 
not  a  sufficient  compliance  with  the  Act  of  April  6,  1870. 
as  the  entire  contract  is  not  in  writing  and  the  lender 
duly  receives  a  share  of  profits  in  lieu  of  interest,  and  A. 
becomes  liable  as  a  general  partner  in  B.  s  business. 

Appeal  of  Gerhart  Wessels  and  Charles  T. 
Wessels,  trading  as G.  Wessels  &  Co.,  plaintiffs, 
from  the  judgment  of  Common  Pleas  No.  3,  of 
Philadelphia  County,  in  an  action  against  Ern- 
est Weiss  and  Charles  W.  Schmidt,  trading  as 
E.  Weiss  &  Co. 

Assumpsit.  The  return  was  served  as  to  Charles 
W.  Schmidt ;  nihil  habet  as  to  Ernest  Weiss. 
The  statement  set  out  two  promissory  notes 
dated  November  8,  1890,  at  ninety  days  and 
four  months  respectively,  made  by  E.  Weiss  & 
Co.,  that  Charles  W.  Schmidt  was  at  the  time  of 
contracting  the  debt  for  which  the  notes  were 
given  a  member  of  the  firm  of  E.  Weiss  &  Co., 
by  virtue  of  an  agreement  made  November  22, 
1887,  the  essential  parts  of  which  were  as  follows : 


"Whereas  the  said  Charles  W.  Schmidt  has  ad- 
vanced and  loaned  to  Ernest  Weiss  the  sum  of 
j6,ooo,  .  .  .  the  said  Ernest  Weiss  agrees  to  give 
to  the  said  Charles  W.  Schmidt  fifteen  per  cent,  of 
the  net  profits  of  the  business  for  the  term  of  one 
year,  after  first  deducting  the  sum  of  ^3,000, 
being  the  yearly  salary  of  the  said  Ernest  Weiss"; 
that  it  was  further  agreed  at  the  time  of  making 
said  contract  that  Weiss  should  pay  to  Schmidt 
interest  on  the  said  |6,ooo  at  the  rate  of  six  per 
cent,  per  annum ;  that  Schmidt  received  said  in 
terest  until  a  short  time  before  the  failure  of  E. 
Weiss  &  Co.,  viz.,  about  the  13th  of  January, 
1 89 1,  until  which  time  the  above  agreement  con- 
tinued in  force  and  that  he  received  from  time 
to  time  certain  sums  as  his  share  of  the  profits  of 
E.  Weiss  &  Co.,  until  December  30,  1889. 

The  affidavit  of  defence  filed  by  C.  W.  Schmidt 
set  out  that  he  never  gave  o^  authorized  the  giv- 
ing of  the  promissory  notes ;  that  he  was  not  at 
the  time  the  notes  were  given  or  the  debt  for 
which  they  were  given  was  contracted  or  at  any 
time  a  partner  of  Ernest  Weiss,  and  admitted  the 
agreement  set  out  in  the  statement. 

The  plaintiff  took  a  rule  for  judgment  for 
want  of  sufficient  affidavit  of  defence,  which  the 
Court  discharged. 

The  plaintiff  took  this  appeal,  assigning  as  er* 
ror  the  refusal  of  judgment  against  Charles  W. 
Schmidt. 

Isaac  S.  Sharp,  (S.  Horace  Alleman  with 
him),  for  appellants. 

Schmidt  does  not  deny  the  facts  averred  in  the 
statement  but  says  that  he  was  not  a  partner, 
and  that  he  did  not  authorize  the  execution  of 
the  notes  sued  upon. 

These  denials  are  simply  averments  that  the 
law  under  the  facts  averred  in  the  statement  does 
not^  make  the  defendant  a  partner,  and  that  not 
being  a  partner  the  signing  of  the  notes  was  not 
by  implication  authorized  by  the  defendant.  An 
affidavit  of  defence  is  to  be  construed  most 
strictly  against  the  affiant. 

Comley  v.  Bryan,  5  Whart.  261. 
Rising  V  Patterson,  Id.  316. 
Lafferty  v.  Sheriff,  16  Atlan.  90. 
City  V,  Brady,  127  Pa.  169. 

"The  affidavit  should  state  specifically  and  at 
length  the  nature  and  character  of  the  defence 
relied  on,  and  should  set  forth  such  facts  as  will 
warrant  the  legal  inference  of  a  full  defence  to 
plaintiff's  cause  of  action." 

Bryar  v.  Harrison,  37  Pa.  233, 
Black  V,  Halstead,  39  Id.  64 
Woods  V.  Watkins,  40  Id.  458. 
Blackburn  v.  Ormsby,  41  Id.  97. 
Anspach  v.  Bast,  52  Id.  356. 

Schmidt  has  simply  sworn  to  a  conclusion  of 
law.    This  cannot  avail  him. 
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Stitt  V.  Garrett,  3  Wharl.  281. 
Dewey  v.  Dupuy,  2  W.  &  S.  553. 
Marsh  v.  Marshall,  53  Pa.  396. 
Potter  V.  Price,  3  Piits.  136. 
McConeghy  v.  Kirk,  68  Pa.  200. 

The  agreement  which  is  admitted  at  common  law 
would  make  Schmidt  a  partner  of  Weiss  so  far  as 
third  parties  are  concerned,  being  an  agreement 
to  participate  in  the  profits  of  the  business. 

Edwards  v.  Tracy,  62  Pa.  374. 
Purviaoce  v.  McClintee,  6  S.  &  R.  259. 
Gill  V.  Kahii«  6  Id.  332. 


Miller  v  Bartlett,  15  Id.  137. 
Churchman  v.   Smith,  6  Whart 


148. 


Dunham  v,  Rogers,  I  Pa.  255. 
Caldwell  v.  Miller,  127  Id.  442. 
Walker  V.  Tupper,  152  Id.  i. 
Gibbs*  Estate,  157  Id.  59. 

Parsons  on   Partnership,  page   58,    note  2,    (Ed. 
1893J,  and  cases  cited. 

How  has  the  question  been  affected,  if  at  all, 
by  legislation?  The  decision  in  Edwards  v. 
Tracy  was  made  in  1869,  and  the  next  year  the 
Legislature  passed  an  Act,  approved  the  6th  of 
April,  1870,  P.  L.  56,  allowing  persons  loaning 
money  to  a  business  concern  to  receive  a  share 
of  the  profits  as  a  compensation  for  the  loan, 
without  becoming  partners.  The  Act  contains 
two  conditions  :  (i),  the  loan  must  be  for  a 
share  of  the  profits  in  lieu  of  interest ;  ( 2),  the 
agreement  must  be  in  writing.  Here  the  agree- 
ment gave  Schmidt  fifteen  per  cent,  of  the  net 
profits  and  six  per  cent,  interest,  and  only  part 
of  the  contract  was  in  writing ;  the  agreement 
for  the  six  per  cent,  was  oral.  Besides,  after  the 
first  year  the  whole  agreement  rested  in  parol. 
The  conditions  of  the  Act  were  therefore  not 
complied  with — a  partnership  arose. 

Caldwell  v.  Miller,  127  Pa.  442. 

A  contract  is  not  in  writing  unless  it  is  wholly 
in  writing. 

Schafer  v.  Bank,  59  Pa   144. 

Samuel  Peitz,  for  appellee. 

The  affidavit  denies  that  defendant  was  a 
partner  in  the  firm  and  there  is  nothing  before 
the  Court  to  show  that  he  was  a  partner. 

The  case  seems  to  depend  upon  the  question 
as  to  whether  the  agreement  between  Weiss  and 
Schmidt  constituted  Schmidt  a  partner. 

The  agreement  was  drawn  in  conformity  with 
the  Act  of  April  6,  1870.  The  mere  fact  that 
Schmidt  was  to  receive  fifteen  per  cent,  of  pro- 
fits would  not  make  him  a  partner  unless 
he  was  held  out  to  the  world  as  such.  The  paper 
must  be  taken  as  a  whole  to  ascertain  the  inten- 
tion of  the  parties  and  the  effect  of  what  they 
did. 

Meehan  v,  Valentine,  19  Weekly  Notes,  206. 

The  principal  requirements  of  the  Act  of  1870 


are :  i.  That  the  agreement  must  be  in  writing, 
and  2,  that  the  person  loaning  the  money  shall 
not  hold  himself  out  as  a  general  partner.  The 
appellee  has  complied  with  the  first  requirement 
of  the  Act,  and  it  has  not  been  shown  that  he 
has  held  himself  out  as  a  partner.  It  has  not  been 
averred  in  the  statement  filed,  and  the  proof  of 
it  can  only  be  brought  out  when  the  appellants 
attempt  to  show  it  as  a  question  of  fact  before  zr 
jury. 

March  4,  1895.  Fell,  J.  The  agreement 
between  the  defendants  made  them  partners  at 
common  law  in  this  State.  The  case  of  Waugh 
V.  Carver,  2  H.  Blackstone,  235,  decided  in 
1793,  which  followed  Grace  v.  Smith,  2  Wm. 
Blackstone,  998,  decided  in  1775,  was  followed 
and  adopted  to  its  full  extent  in  Purviance  v, 
McClintee,  6  S.  &  R.  259,  in  1820.  The  well 
settled  rule  of  Waugh  r.  Carver  was  overruled  in 
England  in  i860  by  the  case  of  Cox  v.  Hick- 
man, 8  H.  L.  C.  268,  but  there  has  been  no 
departure  from  it  in  this  State  except  by  legisla- 
tion in  1870.  In  the  opinion  in  Edwards  v, 
Tracy,  62  Pa.  374,  decided  in  1869,  Shars- 
wooD,  J.,  pointed  out  the  new  English  rule  of 
Cox  V.  Hickman,  but  followed  the  old  one  of 
Waugh  V.  Carver,  saying  :  **It  is  entirely  too 
late  now  to  question  either  the  rule  or  the  excep- 
tion. We  are  bound  to  stand  super  atUiquas 
vias  by  our  own  decided  cases.'*  In  the  opin- 
ion in  Lord  v.  Procter,  7  Phila.,  630,  decided 
at  nisi  prius  the  same  year,  he  said  that  the  rule 
in  Waugh  v.  Carver  was  too  ancient  a  landmark 
in  our  law  to  be  now  disturbed,  and  that  it  has 
accordingly  been  followed  in  Edwards  v.  Tracy. 
Since  the  Act  of  1870  there  has  been  no  change 
in  judicial  decision.  The  question  whether  the 
agreement  between  the  defendants  made  them 
partners  as  to  third  parties  did  not  arise  in  Hart 
V,  Kelley,  83  Pa.  286.  The  agreement  had  been 
rescinded,  and  the  claim  in  suit  was  for  goods 
sold  before  it  went  into  effect  or  after  it  had 
been  abandoned.  Caldwell  v.  Miller,  127  Pa. 
442,  re-affirms  the  rule,  and  both  Walker  v. 
Tupper,  152  Pa.  i,  and  Gibbs*  Estate,  157  Pa. 
59,  came  within  the  well  recognized  exceptions 
almost  as  ancient  as  the  rule  itself,  which  were 
made  to  avoid  the  injustice  of  its  universal  en- 
forcement. 

This  rule  has  been  so  long  established  as  a 
part  of  our  jurisprudence  that  it  is  needless  now 
to  consider  whether  it  is  philosophical  and  in 
harmony  with  the  principles  governing  the  part- 
nership relation.  The  departure  from  it  in  this 
State — and  it  was  doubtless  the  wiser  course — 
has  been  by  legislation.  The  Act  of  April  6, 
1870,  provides  that  a  loan  of  money  to  an  indi- 
vidual or  a  firm  upon  an  agreement  to  receive  a 
share  of  the  profits  of  the  business  as  compensa- 
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don  for  the  use  of  the  money  and  in  lieu  of  in 
terest  shall  not  make  the  party  loaning  the  money 
liable  as  a  partner  except  as  to  the  money 
loaned,  provided  that  the  agreement  for  theioan 
shall  be  in  writing  and  that  the  party  shall  not 
hold  himself  out  as  a  general  partner.  This 
legislation  distinctly  recognized  the  rule  as  it  had 
existed  in  this  State  for  fifty  years  and  in  Eng- 
land from  1775  to  i860,  and  modified  it  to  con- 
form more  nearly  to  the  modem  English  rule  of 
Cox  r.  Hickman,  supra. 

The  affidavit  of  defence  contains  a  denial  of 
the  partnership,  but  it  admits  or  leaves  unno- 
ticed all  the  allegations  of  fact  in  the  statement 
It  is  a  denial  therefore  of  a  conclusion  of  law 
only,  and  raises  the  single  question  whether  un 
der  the  facts  as  stated,  the  defendant,  Schmidt, 
is  liable  as  a  partner.  As  he  would  have  been 
liable  before  the  Act  of  1870,  it  remains  only  to 
determine  whether  he  comes  within  its  protec- 
tion. This  cannot  be  unless  he  has  complied 
with  its  provisions.  The  exemption  frdm  lia- 
bility is  on  condition  that  the  agreement  shall  be 
in  writing  and  that  the  share  of  the  profits  shall 
be  in  lieu  of  interest.  Only  a  part  of  the  agree- 
ment in  this  case  was  in  writing,  the  stipulation 
for  interest  on  the  loan  being  oral.  The  inter- 
est to  be  paid  was  six  per  cent,  and  the  defend- 
ant was  to  receive  in  addition  thereto  fifteen 
per  cent,  of  the  profits.  The  fifteen  per  cent, 
was  not  to  be  paid  in  lieu  of  interest,  but  in  ad- 
dition to  it.  The  six  per  cent,  was  not  to  be 
received  as  a  part  of  the  profits  in  lieu  of  inter- 
est, but  was  payable  as  interest  in  any  event, 
whether  there  were  profits  or  not.  This  agree- 
ment is  not  in  compliance  with  the  requirements 
of  the  statute  either  in  letter  of  spirit,  and  its 
effect  is  to  impose  a  liability  as  a  partner. 

The  judgment  is  reversed  and  the  record  is 
remitted  with  direction  that  judgment  shall  be 
entered  for  the  plaintiff  unless  other  just  or 
eqaitable  cause  shall  be  shown. 

w.  c.  s. 


Jan.  »94,  240^.  January  8,  1895. 

Fitzwater  v.  Kirk  et  al. 

Replevin — Nonsuit — Issue  of  fact — Should  go 
to  jury, 

>^hen  an  issne  of  fact  is  laised,  although  the  testimony 
is  not  presented  in  a  clear  and  orderly  manner,  and  is 
fiu*  from  being  clear  and  convincing,  it  is  a  matter  for  the 
jury  and  a  non  suit  should  not  be  entered. 

Appeal  of  EmmaC.  Fitzwater,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  No.  3,  of 
Philadelphia  County,  in  an  action  of  replevin 


wherein  H.  G.  Kirk  and  Harry  Roberts,  trading 
as  Roberts  &  Co.,  were  defendants. 

The  facts  of  this  case  are  stated  in  the  opinion 
of  the  Supreme  Court,  infra. 

The  plaintiff  issued  a  writ  of  replevin  for  a 
carriage  and  two  sets  of  harness  in  the  posses- 
sion of  the  defendants,  who  were  livery  stable 
keepers.  The  defendants  filed  a  claim  prop- 
erty bond.  The  plaintiff  declared  in  the  de- 
tinet.     The  defendants  pleaded  non  cepit. 

On  the  trial,  before  Finletter,  P.  J.,  the 
plaintiff  proved  property  and  gave  evidence  of  a 
demand  for  the  carriage  and  harness  and  their 
value. 

The  defendants  claimed  to  hold  the  carriage 
and  harness  as  security  for  the  payment  of  a  bill 
due  by  the  plaintiffs  husband  for  the  keep  of 
the  horse  and  gave  evidence  that  plaintiff  told 
them  to  sell  the  carriage  and  pay  the  said  bill 
out  of  the  proceeds.  The  plaintiff  in  rebuttal 
testified  that  needing  money  she  had  written  to 
the  defendants  to  sell  the  carriage  for  I140  and 
if  her  husband  owed  to  them  J42  to  take  that 
amount  out  of  the  price  received. 

The  Court  (Finletter,  P.  J.)  entered  a  non- 
suit, which  the  Court  in  banc  refused  to  take  off. 
The  plaintiff  took  this  appeal  and  assigned  as 
error  the  entry  of  and  refusal  to  take  off  the 
non-suit. 

Charles  L,  Smythy  for  appellant. 

1.  The  plea  of  non  cepit  puts  in  issue  only 
the  taking  and  the  detention. 

T.  &  H.  Pr.,  Sec.  1744. 

MacKinley  v.  McGregor,  3  Whart.,  370. 

The  unlawful  detention,  is  a  taking  sufficient 
to  support  the  averment  of  the  narr,  alleging  an 
unlawful  taking. 

Morris  on  Replevin,  76. 
MacKinley  v.  McGregor,  supra. 

2.  The  defendants  did  not  file  any  plea  of 
"property,*'  and  all  the  testimony  tending  to 
show  a  lien  was  admitted  under  objection. 

The  entry  of  a  non-suit,  after  testimony 
given  on  both  sides  upon  facts  about  which 
there  is  a  fiat  contradiction,  is  against  all  rules 
of  procedure.  If  the  case  had  been  submitted 
to  the  jury,  the  jury  might  have  believed  the 
plaintiffs  witnesses,  who  denied  any  agreement 
having  been  made  that  the  defendants  should 
hold  the  carriage  to  secure  the  payment  of  the 
claim  for  the  keep  of  the  horse. 

No  counsel  appeared  contra. 

March  4,  1895.  Fell,  J.  The  plaintiff 
brought  replevin  for  a  carriage  which  was  in  the 
possession  of  the  defendants  and  had  been  left 
with  them  as  keepers  of  a  livery  stable.  The 
defendants  claimed  a  right  to  retain  possession 
of  the  carriage  for  storage  charges,  and  also  by 


Digitized  by 


Google 


114 


WEEKLY  NOTES  OF  CASES. 


reason  of  an  agreement  that  it  should  remain  in 
their  possession  as  security  for  a  debt  due  them 
by  the  plaintiffs  husband  for  keeping  a  horse. 

Both  grounds  of  defence  were  controverted. 
It  was  testified  by  the  plaintiff  that  the  carriage 
was  left  with  the  defendants  under  an  agreement 
that  no  charges  should  be  made  for  storage,  and 
it  was  denied  by  her  husband  that  an  agreement 
had  been  made  that  it  should  be  held  as  security 
for  his  debt. 

That  the  plaintiff  after  the  removal  of  the 
horse  authorized  the  defendants  to  sell  her  car- 
riage for  a  price  named  and  to  retain  from  the 
money  received  the  amount  they  claimed  to  be 
due  by  her  husband  did  not  defeat  her  right  to 
recover  in  the  action.  This  authority  was  given 
five  months  before  the  writ  issued.  It  was  not 
for  an  indefinite  time,  and  it  was  to  sell,  not  to 
retain  the  carriage;  and  if  her  testimony  was 
correct,  it  was  revocable  at  her  pleasure. 

The  testimony  was  not  presented  in  an  orderly 
manner,  and  was  far  from  being  clear  or  con- 
vincing, but  we  are  of  opinion  that  it  raised  an 
issue  of  fact  for  the  jury  and  that  a  non-suit 
should  not  have  been  granted. 

The  judgment  is  reversed  and  a  venire  de 
novo  awarded.  w.  c.  s. 


Oct  '94,  26.  October  22,  1894. 

Whissler  v.  Walsh. 

Trespass — Negligence — Damages. 

In  an  action  for  damages  caused  by  a  ronaway  horse 
the  case  went  to  the  jury  npon  the  question  whether  the 
flight  of  the  horse  was  chargeable  to  the  negligence  of 
the  driver.  It  was  not  error  in  such  case  to  tell  the  jur)' 
that  if  they  found  the  d.  iver's  negligence  was  the  cause 
of  the  escape  of  the  horse  the  disposition  of  the  horse  was 
immaterial. 

Appeal  of  Morris  Walsh,  defendant,  from  the 
judgment  of  the  Common  Pleas  No.  2,  of  Al 
legheny  County,  in  an  action  of  trespass  wherein 
Erhart  Whissler  was  plaintiff. 

On  the  trial  of  the  case,  before  White,  J., 
the  facts  appeared  as  follows : — 

The  defendant's  horse  was  in  charge  of  a 
driver  and  suddenly  broke  away  from  him  and 
dashing  down  Mint  alley,  ran  up  Eighth  street 
and  came  mto  collision  with  a  wagon  standing 
on  the  public  street.  The  plaintiff  was  wholly 
on  the  public  street  working  under  this  wagon  ; 
heard  the  noise  of  the  approaching  horse  or  cart ; 
paid  no  attention  whatever  to  it ;  never  looked 
up  and  was  injured  by  the  force  of  the  collision 
of  the  cart  against  the  wagon.  The  defendant's 
horse  was  an  animal  aged  22  years,  had  been 
used  14  years  in  heavy  hauling ;  had  never  been 


known  to  run  away  before  and  was  known  Xxy 
everybody  as  a  very  gentle  and  tractable  animaL 

The  Court  refused  defendant's  motion  fora^ 
non-suit,  and  in  the  charge  said  : — 

'*The  question  then  is  whether  this  plaintiff, 
being  a  mechanic  working  at  the  wagon  to  re- 
pair it,  and  knowing  that  that  wagon  was  out  on. 
that  street,  and  under  the  surrounding  circum- 
stances, was  guilty  of  imprudence,  of  n^ligence 
or  of  carelessness  in  going  imder  those  wheels  to> 
repair  it." 

And  in  rep>ly  to  a  r^uest  by  plaintiff  to  instruct 
the  jury  that  it  did  not  make  any  difference  what 
the  disposition  of  the  horse  was,  said : — 

"  Of  com^  if  there  was  negligence  on  the  part 
of  the  driver  it  would  be  no  difference  what  the 
disposition  of  the  horse  was,  if  the  horse  ran  off 
on  account  of  the  negligence  of  the  driver." 

Verdict  for  plaintiff  for  one  hundred  dollars^ 
and  judgment  thereon.  Defendant  appealed^ 
and  assigned  as  error,  inter  alia,  the  above  in- 
structions to  the  jury. 

W,  A.  Challener,  (with  him  Clarence  Bur- 
leigh and  John  Jd.  Harbison),  for  appellant. 

Defendant  was  guilty  of  contributory  negli- 
gence, and  this  accident  happened  in  spite  of 
care. 

Brown  v,  Collins,  53  New  Hampshire.  442. 
Hanis  z;.  Commercial  Ice  Co.,  153  Pa.  278. 

A  keeper  of  a  domestic  animal  is  not  usually 
held  responsible  for  mischief  he  may  do  of  a  kind', 
not  expected  from  him. 

Cooley  on  Torts,  342. 

Samuel  A,  Amman,  {Franklin  A.  Amman 
with  him),  for  appellee. 

Negligence  is  presumed  when  a  horse  Ls  found, 
running  at  large  on  a  public  street. 

Orerington  v  Dunn,  i  Mile<,  39. 
Hummell  v.  Wester,  Bright.  133. 
Mcllvaine  v.  Lantz,  4  Out.  586. 
Bemheimerz/.  Traction  Co.,  125  Pa.  615. 
Edwards  v.  Reading  R   R.  Co.,  148  Id.  531. 
Henry  v.  Klopfer,  147  Id.  178. 

The  disposition  of  the  horse  should  be  disre- 
garded, because  accidents  will  happen    to  the 
best-natured  horse  in  the  world  and  cause  him  to- 
nm  away  and  do  damage. 

Henry  v.  Klopfer,  147  Pa.  180. 
Overington  v.  Dunn,  i  Miles  39. 

Even  if  the  plaintiff  violated  an  ordinance  or 
law  in  leaving  a  wagon  on  the  street  and  work- 
ing under  it,  either  on  the  sidewalk  or  the  street, 
it  would  constitute  no  defence,  for  this  would 
only  be  a  condition  and  not  a  cause  of  the  acci- 
dent, and  is,  therefore,  not  contributory  negli- 
gence. 

Gannon  v.  Wilson,  18  Weekly  Notes,  7. 
Brown  v.  Lynn,  7  Casey,  510. 
Steele  v.  Burkhardt,  104  Mass.  59. 
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Greenwood  v,  Callahan,  ill  Mass.  298. 
Mohney  v.  Cook,  2  Casey,  342. 
Piollet  V,  Simmers,  10  Ont  95. 
Gray  v.  Scott.  16  P.  F.  Smith,  570. 
Creed  v.  Pa.  R.  R  Co.,  5  Norris,  145. 

January  7,  1895.  Williams,  J.  The  plain- 
tiff was  injured  in  consequence  of  the  running 
away  of  the  defendant's  horse  in  September, 
1889.  He  was  a  wagon  maker  in  the  employ  of 
Deisenroth,  whose  shop  is  at  the  comer  of  Eighth 
street  and  Cabot  Way,  in  that  part  of  the  city  of 
Pittsburgh  known  as  the  South  Side. 

At  the  time  of  the  injury  he  was  at  work  upon 
die 'running  gears  of  a  wagon  in  front  of  the  shop 
and  on  the  edge  of  the  cartway  of  Eighth  street. 
The  evidence  would  indicate  that  he  was  sitting 
down  between  the  hind  wheels  at  work  upon  the 
axle-tree.  While  so  occupied  the  horse  came 
miming  down  Eighth  street  dragging  a  cart  and 
turned  in  at  one  of  the  doors  of  the  shop.  The 
cart  struck  the  wheels  between  which  the  plaintiff 
was  and  he  was  injured. 

His  right  to  recover  depended  up<m  whether 
the  nmning  away  of  the  horse  was  chargeable  to 
the  negligence  of  the  defendant's  driver,  and  if 
so,  whether  his  own  negligence  contributed  to 
his  injury.  Both  of  these  questions  were  submit- 
ted to  the  jury  imder  general  instructions  of  which 
little  complaint  is  made. 

At  the  close  of  the  charge  the  plaintiff's  coun- 
sel stated  to  the  Court:  "There  is  only  one 
thing  I  would  have  liked  your  Honor  to  have  said 
to  the  jury,  that  it  did  not  make  any  difference 
what  the  disposition  of  the  horse  was."  The 
learned  Judge  replied :  "Of  course,  if  there  was 
negligence  on  the  part  of  the  driver  it  would  be 
no  difference  what  the  disposition  of  the  horse 
was,  if  the  horse  ran  off  on  account  of  the  negli 
gence  of  the  driver."  This  was  not  a  responsive 
answer  and  if  the  verdict  had  been  in  favor  of 
the  defendant  we  should  probably  have  the  plain- 
tiff before  us  complaining  that  his  point  was  not 
ftiUy  answered.  The  defendant  cannot  urge  that 
objection,  and  unless  the  answer  was  wrong  upon 
the  facts  of  this  case  he  was  not  injured  by  the 
instruction 

Looking  at  the  evidence  and  the  charge  of  the 
learned  Judge  it  is  evident  that  the  case  was  tried 
upon  the  theory  that  the  driver  did  not  exercise 
ordinary  prudence  after  he  discovered  that  the 
horse  was  in  trouble  and  was  starting  away.  The 
Judge  said  to  the  jury  upon  this  subject :  **  Then 
again  when  the  horse  started  did  the  driver  do 
what  he  ought  to  have  done  to  stop  him  ?  If  he 
saw  that  the  horse  had  his  foot  in  the  belly-band 
what  would  a  driver  do  ?  Of  course  it  would  be 
his  duty  as  quickly  as  possible  to  get  at  the  head 
of  the  horse.  Did  the  driver  do  what  he  ought 
to  have  done  ?  What  an  ordinarily  prudent  and 
careful  driver  would  have  done  ?    If  he  was  neg- 


ligent in  that  respect  and  in  consequence  of  that 
negligence  the  horse  got  a  start  and  ran  off,  then 
there  was  negligence.  In  the  other  aspect  of  the 
case  if  the  driver  did  all  he  could  do,  all  that  an 
ordinarily  prudent  man  would  have  done  under 
the  circumstances  to  stop  his  horse  and  failed  to- 
do  it,  why  then  he  was  not  guilty  of  negligence.'* 
The  answer  complained  of  was  made  with  the 
instruction  just  quoted  in  mind,  and  it  must  m 
justice  to  the  learned  Judge  be  considered  in  the 
same  manner.  It  then  becomes  a  direction  to 
the  jury  that  if  upon  this  question  of  negligence 
on  the  part  of  the  driver  they  find  for  the  plain- 
tiff the  disposition  of  the  horse  became  wholly 
unimportant.  This  was  right.  If  the  jury  foimd 
that  the  driver  failed  to  do  what  an  ordinarily 
prudent  driver  would  have  done  for  the  relief  of 
his  horse  and  for  its  control  when  he  saw  its  hind 
foot  entangled  in  the  harness  and  the  horse  try- 
ing to  move  off  on  three  feet,  the  disposition  of 
the  horse  was  immaterial.  It  was  in  trouble. 
The  driver  saw  it.  If  he  failed  to  go  to  its  relief 
and  do  what  common  prudence  required  of  him 
in  view  of  the  situation  known  to  him  to  be  an 
unusual  and  troublesome  one  he  was  guilty  of 
negligence  for  which  his  employer  must  respond. 
Cases  may  arise  in  which  the  disposition  of  a 
horse,  as  known  by  the  driver,  should  be  taken 
into  account  in  determining  whether  the  measure 
of  care  used  in  a  given  case  is  such  as  a  reason- 
ably prudent  person  would  take  under  the  cir- 
cumstances, but  upon  the  facts  of  this  case  and 
in  view  of  the  questions  raised  on  the  trial,  we 
think  the  learned  Judge  committed  no  error  in 
his  answer  to  the  oral  request  submitted  by  plain- 
tiff's counsel.  The  question  of  contributory  neg- 
ligence was  raised  upon  the  circumstance  that 
the  work  at  which  the  plaintiff's  employer  had 
set  him  was  outside  of  the  shop  and  within  the 
bounds  of  the  cartway.  This  circumstance  was 
called  to  the  attention  of  the  jury  and  the  ques- 
tion of  contributory  negligence  fairly  submitted 
to  them.  The  assignments  of  error  are  overruled 
and  the  judgment  affirmed.  w.  d.  n. 


Oct.  94,  51.  October  2,  1894.. 

Commonwealth  v.  Carson  et  al. 

Criminal  lata — Indicim'ent —  Housebreaking — 
Act  of  April  22,  1863,  P.  L.  SJl'-'Burglary 
— Act  of  March  31 ,  i860,  sec.  13s,  P-  L. 
4.1  S — Misjoinder  of  Counts — Time  of  com- 
mitting  offence — Pleading, 

An  iDdictment  which  chai^ges  felonious  entry  into  a 
dwelling  without  st  ting  that  it  is  by  ni(?ht,  cannot  be  sus- 
tained as  an  indictment  for  burglary,  but  may  be  good  as 
an  indictment  for  housebreaking  under  the  Act  of  April) 
22,  1863,  sec.  2,  P.  L.  531. 
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In  the  offence  of  housebreaking  under  the  Act  of  A|/hl 
22,  1863,  sec.  2,  P.  L.  531  it  is  the  intent  with  which  the 
entry  is  made  and  not  the  m  inner  or  hour  of  nuking  it 
that  is  essential  and  controlling,  and  therefore  in  an  in- 
dictment for  such  offence  it  need  nut  be  stated  whether 
ihe  entry  was  made  in  the  day  or  night  time 

The  words  of  the  statute  should  be  used  in  drawing  an 
indictment  for  an  offence  under  it,  but  the  sub>titution  of 
^'feloniously'*  for  "maliciously"  is  not  fatal  to  the  count. 

When  one  count  charges  that  defendant  did  break  into 
a  house  with  intent  to  steal,  and  did  steal,  and  a  second 
oount  charges  on  the  same  date  the  destruction  of  a 
window  of  the  >ame  house,  there  is  no  misjoio'ter  of 
-counts,  the  latter  count  chaiging  part  of  the  same  affair 
to  which  the  former  related. 

Appeal  of  the  Commonwealth,  from  the  judg- 
ment of  the  Court  of  Quarter  Sessions  of  Clarion 
County,  quashing  the  first  count  of  an  indict- 
ment found  against  J.  M.  Carson,  William 
Reoth,  Bub  Gilger. 

In  the  case  an  indictment  was  found  as  fol- 
lows:— 

**The  grand  inquest  of  the  Commonwealth  of 
Pennsylvania,  mquiring  in  and  for  the  County  of 
Clarion,  upon  their  respective  oaths  and  affirma- 
tions do  present,  that  J.  M.  Carson,  late  of  said 
<:ounty,  yeoman ;  James  McAbee,  late  of  said 
county,  yeoman ;  William  Reoth,  late  of  said 
county,  yeoman ;  Bub  Gilger,  late  of  said 
<:ounty,  yeoman ;  on  the  6th  day  of  January, 
A.  D.,  1893,  at  the  county  aforesaid  and  within 
the  jurisdiction  of  this  Court,  wilfully  and  felon- 
iously did  break  and  enter  the  dwelling  house  of 
M.  J.  Baker,  there  situate,  with  intent  to  steal 
the  goods,  chattels  and  property  of  M.  J .  Baker, 
in  the  said  dwelling  house  then  and  there  being, 
then  and  there  feloniously  to  steal,  take  and 
carry  away  one  range  of  the  value  of  eight  dol- 
lars, one  lot  of  carpels  of  the  value  of  five  dol- 
lars; one  lot  of  carpenter  tools  of  the  value  of 
ten  dollars ;  one  lot  of  lumber  of  the  value  of 
forty  dollars ;  the  goods,  chattels  and  property  of 
the  said  M.  J.  Baker,  then  and  there  being 
found  did  then  and  there  the  goods,  chattels  and 
property  above  mentioned  in  the  said  dwelling 
house,  feloniously  steal,  take  and  carry  away  to 
the  great  damage  of  the  said  M.  J.  Baker,  con 
trary  to  the  form  of  the  Act  of  Assembly,  in 
^uch  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  Commonwealth  of 
Pennsylvania. 

**And  the  inquest  aforesaid  inquiring  as  afore- 
said upon  their  oaths  and  affirmations  respect- 
ively as  aforesaid,  do  further  present  that  J.  M. 
Carson,  iate  of  said  county,  yeoman  ;  James 
McAbee,  late  of  said  county,  yeoman  ;  William 
Reoth,  late  of  said  county,  yeoman  ;  Bub  Gil- 
ger, late  of  said  county,  yeoman ;  on  the  day 
and  year  aforesaid,  at  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  Court,  did  wil- 
fully and  maliciously  break,  injure  and  destroy  a 


certain  window,  belonging  to  the  dwelling  house 
of  one  M.  J.  Biaker,  contrary  to  the  form  of  the 
Act  of  Assembly  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  Com- 
monwealth of  Pennsylvania.  G.  G.  Sloan, 
♦♦District  Attorney." 

The  indictment  was  indorsed  "Larceny,  mal- 
icious mischief* 

The  information  on  which  the  indorsement 
rested  was  as  follows : — 
**  Clarion  County,  ss  : 

♦♦Before  me,  a  justice  of  the  peace,  in  and 
for  said  county,  personally  came  C.  T.  Baker, 
who  being  sworn  in  due  form  of  law,  says,  that 
at  the  county  aforesaid,  on  January  6,  1893,  one 
J.  M.  Carson,  James  McAbee,  William  Reoth, 
and  Bub  Gilger,  did  break  and  enter  his  dwell* 
ing  house  and  did  take  and  carry  away  one 
range,  and  sundry  other  articles  of  the  value  of 
one  hundred  dollars,  the  goods  and  property  of  M. 
J.  Baker.  That  they  did  then  and  there  in  the 
dwelling  house  aforesaid,  maliciously  break,  in- 
jure and  destroy  a  window  belonging  to  the  said 
dwelling  house,  contrary  to  the  form  of  the  Act 
of  Assembly. 

♦'Sworn  and  subscribed 
this  day  of  March  28, 
1894.  V     C.  T.  Baker. 

J.  H.  SWENV, 

Justice  of  the  Peace.*' 
A  motion  was  made  to  quash  the  indictment 
for  the  following  reasons  : — 

1.  The  indictment  in  this  case  is  fatally  defec 
tive  in  that  it  does  not  state  in  what  county  the 
offences  charged  are  alleged  to  have  been  com- 
mitted. 

2.  The  two  counts  of  the  indictment  are  re- 
pugnant, in  that  one  charges  a  felonious  break- 
ing of  the  dwelling  house  of  M.  J.  Baker,  and 
the  second  charges  a  mischievous  breaking  of 
the  same  dwelling  on  the  same  day.  They  are 
distinct  offences,  of  a  different  nature,  with  dif- 
ferent punishments,  and  not/  variations  of  the 
same  offence. 

3.  The  first  count  in  the  indictment  is  not 
based  on  the  information  sworn  to  and  subscribed 
by  the  prosecutor  in  this  case,  in  that  said  count 
is  for  felonious  breaking  and  larceny,  whereas 
neither  of  said  offences  is  charged  in  the  inform- 
ation. 

4.  There  is  a  material  and  fatal  variance  be- 
tween the  information  and  the  indictment  in 
that  the  former  charges  the  offences,  viz :  the 
breaking  and  entering  and  breaking  a  window  in 
the  dwelling  house  of  C.  T.  Baker,  while  the 
latter  charges  the  said  offences  against  the  dwell- 
ing house  of  one  M.  J.  Baker. 

The  Court  (Clark,  P.  J.),  made  the  follow- 
ing order : — 

♦♦And  now,   December  5,    1893,  upon  due 
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consideration  of  the  motion  to  quash,  appearing 
from  the  face  of  the  indictment,  that  the  break- 
ing and  the  entering  of  the  dwelling  house  is 
neither  laid  therein,  as  having  been  done  in  the 
night  time  or  in  the  day  time,  the  rule  is  made 
absolute  as  to  the  first  count  in  the  indictment 
and  the  first  count  therein  quashed." 

The  Commonwealth  took  this  appeal,  and  as- 
signed the  above  order  as  error. 

John  W.  Reed  and  Don  C.  Corbeity  district 
attorney,  ((?.  G,  Sloan  and  Harry  JR.  Wilson 
with  them),  for  appellant. 

The  Court  assumed  that  the  first  count  in  this 
indictment  was  drawn  imder  the  second  section 
of  the  Act  of  April  22,  1863,  P.  L.  531,  which 
defines  a  species  of  burglary,  and  quashed  it  be- 
cause of  an  omission  to  state  that  the  crime  was 
committed  either  in  the  day  time  or  in  the  night 
time.  The  count  in  effect  charges  that  the  de- 
fendants, within  the  jurisdiction  of  the  Court 
broke  and  entered  the  dwelling  house  of  one  M. 
J.  Baker,  with  intent  to  steal,  and  did  steal,  the 
goods  of  M.  J.  Baker.  This  all  appears  in  the 
count,  and  whatever  else  may  appear  there,  if 
unnecessary,  may  be  treated  as  surplusage.  Even 
after  verdict  the  district  attorney  has  power  to 
enter  a  nolle  prosequi  as  to  any  part  of  a  count. 

Commonwealth  v.  Tuck,  20  Pick.  (Mass.),  356. 
Rex  V.  Moss  et  al.,  I  Russell  &  Ryan,  520. 

Charging  that  the  stolen  property  was  in  a 
dwelling  house,  and  that  the  defendants  broke 
and  entered  said  house  and  stole  the  property 
therefrom  is  only  matter  of  aggravation.  But 
even  if  the  statement  of  these  facts  could  be 
made  to  raise  a  suspicion  that  the  count  was  for 
burglary,  if  itcontained  the  essential  ingredients 
of  krceny,  a  conviction  could  be  had  and  sen- 
tence passed  for  the  lesser  crime.  An  in- 
dictment charging  that  the  goods  were  feloniously 
and  burglariously  taken  from  a  dwelling  house, 
without  charging  that  it  was  done  in  the  night, 
b  not  a  good  indictment  for  burglary,  but  is  only 
an  indictment  for  a  larceny." 

Wharton  CD  Crimes,  Vol.  2,  Sec.  1 61 2. 

Under  an  indictment  for  burglary  there  maybe 
a  conviction  for  larceny,  if  the  jury  so  find. 

Hollister  v.  Commonwealth,  60  Pa.  103. 

Burglary  and  larceny  can  both  be  included  in 
a  single  count  when  they  are  part  of  the  same 
act 

Commonwealth  v.  Tuck,  20  Pick.  (Mass.),  356. 
Commonwealth  v,  Hope,  22  Id.  i. 
Josslyn  V,  The  Commonwealth,  6 Met.  (Mass.)  236. 
Wharton's  Criminal  Law,  {  &19. 

Frank  R.  Hindman  (/.  A,  F.  Hoy,  with 
him),  for  appellees. 

The  first  count  shows  on  its  face,  that  it  is 
either  a  count  for  burglary,  or  a  felonious  break- 


ing into  a  dwelling  house  under  the  Act  above 
referred  to.  If  the  former,  an  essential  of  the 
offence  is  that  the  breaking  be  done  in  the  ftight 
time.  If  the  latter,  that  it  be  done  in  the  day 
time.  One  is  triable  in  the  Oyer  and  Terminer 
and  the  other  in  the  Quarter  Sessions.  In  either 
case  a  failure  to  state  the  time  is  fatally  defec- 
tive. ' 

Rolland  v.  Commonwealth,  82  Pa.  306,  325,  326. 

An  indictment  must  be  sufficiently  precise  as 
to  furnish  the  accused  with  **the  nature  and 
cause  of  the  accusation  against  him ;  the  Bill  of 
Rights  secures  this  to  an  accused."  The  indict- 
ment in  this  case  is  far  fi-om  being  so  precise. 
The  Act  of  1863  is  distinct  from  the  burglary 
Act,  and  designed  to  punish  offences  of  lesser 
grade,  not  covered  by  the  former.  It  is  as  neces- 
sary to  set  forth  the  charge  so  as  to  bring  it  with- 
in the  offence  described  in  the  Act,  as  it  is 
necessary  to  set  forth  the  essentials  to  constitute 
the  crime  of  burglary. 

Hollister  v.  The  Commonwealth,  60  Pa.  103. 

In  the  case  in  hand  if  the  jury  were  disposed 
to  find,  "not  guilty,"  on  the  first  charge  in  first 
count,  they  could  not  know  whether  to  find 
"not  guilty  of  burglary,"  or  "not  guilty  of  the 
statutory  offence  of  felonious  house  breaking," 
neither  could  the  defendants  know  from  which 
they  had  been  delivered.  A  motion  to  quash  is 
a  proper  motion  and  entitled  to  be  heard,  and 
whether  a  nolle  prosequi  might  be  allowed  if 
asked  is  not  involved  in  the  present  controversy, 
neither  is  involved  what  the  jury  might  or  might 
not  do  if  the  case  were  allowed  to  go  to  them  in 
its  present  condition.  The  offences  of  felonious 
housebreaking  and  that  of  maliciously  breaking 
a  window  are  not  cognate,  but  distinct  offences, 
of  a  different  nature  with  different  punishments, 
one  imprisonment  at  labor,  the  other  fine  or 
simple  imprisonment,  and  are  not  variations  of 
the  same  offences.  They  cannot  be  joined  in 
the  same  indictment. 

Henwood  v.  Commonwealth,  52  Pa.  424. 
Commonwealth  v,  Birdsall,  69  Id.  482. 
Staegcr  v.  The  Commonwealth,  103  Id.  469. 

January  21,1895.  McCollum,  J.  The  de- 
fendants moved  to  quash  the  indictment,  alleg- 
ing in  support  of  their  motion  that  it  was  not 
authorized  by  or  in  conformity  with  the  inform- 
ation, that  it  did  not  state  in  what  county  the 
offences  were  committed,  and  that  the  counts 
were  repugnant.  The  learned  Court  below, 
without  expressing  any  opinion  in  regard  to 
these  objections,  quashed  the  first  count  on  the 
ground  that  it  did  not  state  whether  the  offence 
charged  in  it  was  committed  "»i  the  night  time 
or  in  the  day  fime,"  and  sustained  the  second 
coimt.    It  may  be  inferred  from  this  ruling  that 


Digitized  by 


Google 


<i8 


WEEKLY  NOTES  OF  CASES. 


the  Court  did  not  consider  the  objections  ten- 
able, and  such  an  inference  would  accord  with 
our  conclusion  based  on  an  examination  of  the 
information  and  the  indictment.  It  is  manifest 
from  the  brief  opinion  filed  that  the  Court 
thought  the  first  count  was  intended  to  charge 
the  crime  of  burglary  at  common  law  or  under 
the  135th  section  of  the  Act  of  March  31,  i860, 
P.  E.  415,  or  the  offence  defined  by  the  second 
section  of  the  Act  of  April  22,  1863,  P.  L.  531. 
It  is  clearly  defective  as  a  count  for  burglary,  be- 
cause in  that  it  must  affirmatively  appear  that  the 
breaking  and  entering  with  felonious  intent  was 
by  night.  But  is  it  not  a  good  count  under  the 
Act  of  1863?  That  Act  prescribes  a  penalty 
for  breaking  and  entering  a  dwelling  house  in 
the  day  time,  and  also  for  wilfully  and  mali- 
ciously entering  the  same  with  felonious  intent, 
**either  by  day  or  by  night,  with  or  without 
breaking."  In  this  case  a  breaking  and  entering 
with  felonious  intent  is  charged,  together  with 
the  larceny  of  the  prosecutor's  goods  in  consum- 
mation of  the  purpose  for  which  the  entry  was 
made.  As  we  have  already  seen  it  is  not  ma- 
terial whether  this  offence  was  committed  in  the 
night  time  or  in  the  day  time.  It  is  an  offence 
under  the  Act  of  1863,  and  the  punishment  for 
it  is  prescribed  by  that  Act  It  is  the  intent  with 
which  the  entry  was  made  and  not  the  manner 
or  hour  of  making  it  that  is  essential  and  control- 
ling. We  hold  therefore  that  it  is  not  necessary 
in  an  indictment  under  the  Act  of  1863  for  en- 
tering a  dwelling  house  with  felonious  intent  to 
state  therein  whether  the  offence  was  committed 
'*in  the  night  time  or  in  the  day  time/*  The 
fact  that  the  commission  of  the  felony  intended 
was  also  charged  in  the  count  that  was  quashed 
did  not  vitiate  it.  If  it  was  deemed  necessary 
to  state  therein  the  manner  and  hour  of  the 
entry,  the  count  should  not  have  been  quashed 
because  it  was  obviously  a  good  count  for  lar- 
ceny. 

In  drawing  an  indictment  under  the  statute  it 
is  well  to  use  its  language,  but  as  ''feloniously'* 
includes  ''maliciously,"  the  substitution  of  the 
former  for  the  latter  is  not  fatal  to  the  count  in 
which  it  appears.  There  was  no  misjoinder  of 
counts  because  the  matters  charged  in  the  second 
were  a  part  of  the  affair  to  which  the  first  related. 
The  fact  that  the  information  did  not  contain  as 
full  and  specific  a  statement  of  the  offence  as  the 
indictment  did,  furnished  no  ground  for  quashing 
the  latter  or  either  count  of  it.  If  there  was 
room  for  surprise  an  application  for  time  to  pre- 
pare to  meet  the  graver  charge  would  have  been 
allowed.  The  order  quashing  the  first  count  in 
the  indictment  is  reversed  and  a  procedendo  is 
awarded.  w.  c.  s. 


©rpljans'  Court. 

October,  1894,  22S. 

Lennig's  Estate. 

Appeals  from  register — Testamentary  capacity 
— Issue  devisavit  vel  turn. 

In  appeals  from  the  reguter  of  wills  on  the  ground  0 
want  of  testamentary  capacity  or  undue  influence,  tke  in- 
quiry is  always  to  be  directed  to  the  mental  condition  of  the 
testator  at  the  time  of  the  execution  of  the  will,  and  to  the 
circumstances  then  surrounding  him  or  affecting  his  action. 

Neither  old  age,  nor  lessened  menial  activity,  nor  impair- 
ed memory  is  at  all  inconsistent  with  ability  to  make  a  will. 

Appeal  from  the  register  of  wills. 
The  essential  facts  are  stated  in  the  opinion, 
infra, 
Joseph  Mellors,  for  contestants. 
Joseph  B,   Townsend  and  Leoni  MeUck^  for 
proponents,  cited — 

Titlow  V.  Titlow,  54  Pa.  216. 

Pidcock  V,  Potter,  68  Id.  342. 

Graham's  Appeal,  61  Id.  43. 

Cozzens*  Will,  Id.  196. 

Bitner  v,  Bitner,  65  Id.  347. 

Thompson  v.  K3mer,  Id.  368. 

Tawney  v.  Long,  76  Id.  106. 

Cauffman  v.  Long,  82  Id.  72. 

Grubbsz/.  McDonald,  91  Id.  236. 

Wilson  V.  Muchell,  loi  Id.  495. 

Landis  v.  Landis,  i  Grant,  248. 

Mentzer's  Will,  5  Phila. 

Frowert's  Estate,  11  Phila.  136. 

Shaver  v,  McCarthy,  1 10  Pa.  339. 

Rodgers  Estate,  19  Weekly  Notes,  383. 

Palmer's  Estate,  5  Id.  542. 

Swails  V.  White,  149  Pa.  261. 

Charles  Hart,  for  executor. 

February  2,  1895.  Penrose,  J.  In  appeals 
from  the  register  of  wills  on  the  ground  of  want 
of  testamentary  capacity  or  undue  influence,  the 
inquiry  is  always  to  be  directed  to  the  mental 
condition  of  the  testator  at  the  time  of  the  exe- 
cution of  the  will,  and  to  the  circumstances 
then  surrounding  him  or  afifecting  his  action. 
That  at  a  later  -date,  as  the  result,  perhaps,  of 
acute  disease,  great  distress,  advancing  age,  or 
from  all  these  causes  combined,  the  mind  may 
have  become  impaired  to  a  degree  inconsistent 
with  ability  to  make  a  valid  disposition  of  prop- 
erty, can  have  little  weight  in  such  an  inquiry 
— even  if  it  be  not  altogether  irrelevant. 

This  is  well  illustrated  by  the  case  now  before 
us.  The  will  in  question  was  executed  in  the 
summer  of  1890.  It  was  written  by  the  brother 
of  the  testatrix,  a  gentleman  of  large  means 
aud  high  social  position,  as  a  copy,  with  slight 
modifications,  of  a  paper  of  earlier  date,  given 
to  him  by  the  testatrix  for  the  purpose,  and  was 
duly  signed  by  her  in  his  presence.  By  an  over- 
sight of  the  brother,  the  day  and  month  of  exe- 
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•cation  were  omitted,  but  his  testimony  that  it 
was  in  the  summer  of  the  year  stated,  was  with- 
out contradiction.  The  testatrix  was  then  about 
eighty  years  of  age,  but  the  brother  stated  in 
the  most  unqualified  terms  that  her  mental  con- 
<]ition  and  full  comprehension  of  the  act  thus 
performed  were  unimpaired,  and  in  this  he  was 
corroborated  by  very  many  witnesses.  There 
was,  moreover,  evidence  that  the  will  was  in  ac- 
cordance with  ideas  which  she  had  often  ex- 
pressed as  to  the  disposition  she  intended  to 
make  of  her  property. 

Two  witnesses,  only  were  called  by  the  con- 
testant to  testify  as  to  their  personal  knowledge 
of  facts  occurring  in  the  year  in  which  the  will 
was  executed.  One  was  the  contestant  himself 
— a  grandson  of  the  testatrix,  and  the  other  one 
of  her  sons.  The  former  asserted  that  she  had 
an  attack  of  double  pneumonia  in  the  latter  part 
of  1888  or  early  in  1889.  That  during  the  first 
of  these  years  she  "acted  strangely  .  .  .  would 
lock  herself  in  the  two  third  story  rooms  at  the 
south  side  of  the  house,  and  when  anybody 
would  knock  at  the  door  she  would  not  answer 
them ;  would  also  hide  her  keys  and  forget  where 
she  put  them  ;  would  wander  around  the  house 
at  two  o'clock  in  the  morning ;  her  memory  was 
very  weak ;  had  the  habit  of  sending  for  things 
and  forgetting  she  had  sent  for  them,"  etc.,  etc. 
He  admitted,  however,  that  from  1888  to  1890 
the  only  evidence  of  mental  weakness  that  he 
observed  was  a  weakening  of  memory,  and  that 
he  had  never  supposed  her  insane  during  the 
lifetime  of  her  husband.  How  frequently  this 
locking  herself  in  the  third  story  rooms,  or  the 
wandering  about  the  house  at  two  o'clock  at 
night  occurred  was  not  mentioned,  and  no  other 
witness  speaks  of  it,  but  it  would  shock  very 
many  housekeepers  in  the  community  to  be  told 
that  the  locking  of  themselves  up  occasionally  to 
escape  family  annoyances,  or  even  their  forgetful 
ness  as  to  where  they  had  left  or  "hidden"  their 
keys,  were  symptoms  of  mental  derangement. 

The  son  speaks  of  the  illness  in  1888  or  1889 
as  of  so  serious  a  character  that  the  testatrix 
was  at  "the  point  of  death."  After  she  had 
sufficiently  recovered,  in  August,  1889,  she 
came  to  his  house  at  Bryn  Mawr,  where  she 
stayed  for  a  week  or  ten  days.  Her  condition 
at  that  time,  said  the  witness,  "was  not  alto- 
gether satisfactory.  She  seemed  muddled  and 
could  not  find  her  way  very  readily  about  the 
house;  would  get  confused  about  the  rooms, 
although  it  was  a  very  small  house;  would 
get  into  the  wrong  room  constantly.  Would 
wish  to  go  to  a  certain  room  and  would 
get  into  another  ....  would  wish  to  go 
to  the  water-closet  and  get  into  one  of  the 
other  rooms,  although  the  door  was  in  full  sight 
of  her  bed-room — just  on  the  right  hand  side 


as  she  came  out,  at  right  angles  to  the  bed-room. 
....  After  the  serious  illness  in  the  early  part 
of  1889  I  had  serious  doubts  of  her  ever  regain- 
ing her  mental  condition  the  same  as  she  pos- 
sessed it  before I  think  her  mind  never 

acquired  the  tone  it  possessed  before."  It  was 
not  pretended  that  in  her  own  house  the  testa- 
trix was  ever  confused  as  to  the  rooms,  or  that 
she  ever  failed  to  find  the  place  she  was  seeking ; 
and  the  witness  admitted  on  cross-examination 
that  there  was  afterwards  great  improvement  in 
her  mental  condition ;  that  she  always  recog- 
nized him  and  never  made  any  mistake  about 
who  her  relatives  were;  and  that  she  "showed 
by  her  conversation  that  she  kept  posted  as  to 
the  doings  of  the  family."  He  further  ex- 
plained what  he  meant  by  his  statement  that 
she  "never  regained  her  mental  tone  after  her 
illness  in  the  latter  part  of  1888  and  1889,"  by 
saying  that  he  did  not  think  "she  was  capable 
of  a  thorough  and  exhaustive  line  of  reasoning," 
though  even  as  to  this  he  admitted  he  could 
give  no  illustration.  He  declared  that  she  was 
quite  capable  of  carrying  on  "ordinary  conver- 
sation," and  admitted  that  as  late  as  February, 
1 89 1,  after  the  death  of  her  husband,  she  gave 
him  the  will  to  read,  talked  intelligently  about 
its  contents,  told  him  of  certain  articles  which 
it  disposed  of,  and  allowed  him  to  exercise  his 
choice  with  regard  to  them — which  he  did.  He 
also  admitted  that  after  her  death  he  had  con- 
sulted counsel  with  regard  to  the  validity  of  the 
will  as  affected  by  the  fact  that  it  had  but  one  sub- 
scribing witness,  and  with  no  suggestion  of  want 
of  testamentary  capacity  or  of  undue  influence. 

This  was  absolutely  the  only  evidence  in  sup- 
port of  the  allegation  of  want  of  testamentary 
capacity  during  the  year  the  will  was  made;  and 
yet  the  social  position  of  the  testatrix  was  such 
that  if  the  fact  had  been  as  averred  there  could 
have  been  no  difficulty  in  establishing  it  by  very 
many  witnesses.  That  it  was  not  attempted  is 
very  significant.  What  has  been  offered  is  in- 
sufficient even  to  overcome  the  ordinary  pre- 
sumption in  favor  of  mental  capacity,  and  it  is 
unnecessary,  therefore,  to  refer  in  detail  to  the 
affirmative  testimony  in  support  of  the  will. 

Nor  is  it  necessary  to  refer  to  the  well  settled 
principles  of  the  law  on  this  subject.  Neither 
old  age,  nor  lessened  mental  activity,  nor  im- 
paired memory  is  at  all  inconsistent  with  ability 
to  make  a  will.  As  was  said  by  Chancellor 
Kent,  in  5  Johns  Ch.  148,  where  the  will  of  a 
man  between  ninety  and  a  hundred  years  old 
was  sustained :  "The  law  looks  only  to  com- 
petency of  the  understanding,  and  neither  age 
nor  sickness  nor  extreme  distress  nor  debility  of 
body  will  affect  the  capacity  to  make  a  will  if 
sufficient  intelligence  remains.  .  .  .  Failure  of 
memory  is  not  sufficient  to  create  incapacity, 
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unless  it  be  quite  total  or  extend  to  his  imme- 
diate family  or  property.  ...  It  is  one  of  the 
painful  consequences  of  extreme  old  age  that  it 
ceases  to  excite  interest  and  is  apt  to  be  left  soli- 
tary and  neglected.  The  control  which  the  law 
gives  to  a  man  over  the  disposal  of  his  property 
is  one  of  the  most  efficient  means  which  he  has 
in  protracted  life  to  command  the  attentions  due 
to  his  infirmities.'' 

In  Wilson  z^.  Mitchell,  5  Outerb.  495,  the  tes- 
tator was  over  one  hundred  years  old  when  he 
executed  his  will;  was  blind  and  partly  deaf; 
his  memory  treacherous  as  to  recent  events; 
would  repeat  the  same  thing  several  times; 
slept  almost  constantly ;  from  having  been  re- 
markably careful  in  his  observance  of  the  pro- 
prieties of  life  he  had  become  filthy  in  his  habits ; 
and  yet  all  of  this,  with  the  testimony  of  wit- 
nesses as  to  their  belief  that  he  lacked  testament- 
ary capacity,  was  held  to  be  insufficient  to  carry 
the  case  to  the  jury  as  against  the  affirmative 
evidence  of  his  ability  to  know  and  understand 
the  business  in  which  he  was  engaged  at  the 
time  he  executed  the  will.  See  dso  Pensyl's 
Appeal,  157  Pa.  465  ;  Stevens  v.  Vancleve,  4 
Wash.  C.  C.  267 ;  Thompson  v,  Kyner,  15 
Smith,  368,— the  case  last  cited  being  a  very  in- 
structive one,  both  on  the  question  of  want  of 
capacity  and  undue  influence — though  as  to  the 
latter,  it  is  proper  to  say,  tliere  is  not  in  the 
present  case  the  slightest  evidence  whatever. 

Much  testimony  has  been  taken  as  to  the  men- 
tal condition  of  the  testatrix  in  the  winter  and 
spring  of  189 1,  all  of  which  becomes  of  little 
or  no  importance  in  view  of  the  fact  that  early 
in  December,  1890,  she  had  a  very  severe  attack 
of  pneumonia,  and  just  as  she  was  recovering 
from  this,  her  husband  died.  It  was  quite  natu- 
ral that  her  mind  should  then  be,  as  it  un- 
doubtedly was,  greatly  disturbed  ;  so  much  so, 
indeed,  that  if  the  will  had  been  executed  while 
she  was  thus  suffering,  an  issue,  in  all  probabil 
ity,  would  have  been  granted.  As  it  is,  how- 
ever, the  evidence  as  to  this  period  has  but 
slight  relevancy  to  the  questions  involved  in  the 
appeal.  Dr.  Mills,  who  testified  for  the  contes- 
tant as  to  the  condition  of  the  testatrix  from 
March  31,  1891  (prior  to  which  date  he  had 
never  seen  her),  to  April  23  of  the  same  year, 
and  also  as  an  expert  on  the  subject  of  mental 
disease,  said  with  reference  to  the  mania  or  de- 
lirium from  which  she  was  suflering  at  the  time 
he  attended  her;  *<I  don't  know  what  caused 
it  in  the  first  place  ;  such  attacks  are  produced 
in  old  people  sometimes  by  physical  causes  and 
sometimes  by  mental  causes  ;  her  husband  had 
died  sometime  before ;  perhaps  that  had  some- 
thing to  do  with  it." 

It  is  true  that  the  two  gentlemen  called  as  ex- 
perts, one  of  whom  had  never  seen  the  testatrix, 


and  the  other  only  during  a  period  of  less  than 
a  month  after  the  death  of  her  husband,  ex- 
pressed the  opinion,  in  answer  to  a  hypothetic 
cal  question,  that  in  1890,  "according  to  the 
history  and  statement"  in  the  hypothetical 
question,  she  was  suffering  from  a ''form  of 
senile  weak-mindedness  or  dementia,  using  the 
term  in  the  general  sense  in  which  we  use  it  to 
indicate  feebleness;"  that  she  ''passed  into  a 
condition,  gradually  passed  into  a  condition 
of  senile  dementia,  evidently  commencing  as 
far  back  as  1888,  1889 ;  abruptly  increasing  in 
December,  1890,  and  going  into  complete  senile 
dementia  with  maniaod  symptoms ;"  "that  the 
evidence  was  not  sufficient  for  a  positive  opinion, 
but  so  far  as  it  goes  it  renders  it  highly  improb- 
able that  in  January,  1891,  she  was  competent 
to  execute  a  legal  document ;"  but  that  '7A^ 
evidence  was  not  sufficient  to  base  an  opinion 
whether  the  change  of  mind  had  or  had  not  gone 
far  enough  in  June,  i8go,  to  destroy  testament- 
ary  capacity V  It  is  evident,  therefore,  that 
there  is  nothing  in  the  opinions  of  the  experts 
to  help  the  case  of  the  contestant ;  nor  would 
there  have  been  if  the  opinions  had  been  ex- 
pressed with  much  more  positiveness.  Opinions, 
even  of  experts,  as  to  matters  not  resting  upon 
the  personal  observation  of  the  witness,  are 
never  of  much  value ;  and  they  are  of  no  value 
whatever  where  they  are  in  conflict  witl^  estab- 
lished facts,  and  especially  facts  shown  by  what 
may  be  called  documentary  proof.  There  is  in 
this  case  not  only  the  testimony  of  absolutely 
disinterested  witnesses  as  to  acts  of  the  testatrix 
at  the  time  in  question,  utterly  inconsistent  with 
the  existence  of  mental  incapacity,  but  there 
was  also  a  letter,  written  by  the  testatrix  herself, 
in  April,  1890,  and  given  in  evidence  by  the 
proponents,  exhibiting  in  a  very  remarkable 
manner  the  possession  of  all  the  qualities — 
memory,  coherency,  ability  to  express  con- 
tinued thought — which  the  theory  of  the  con- 
testant asserts  to  have  been  wanting.  And, 
finally,  a  deed  was  executed  in  the  beginning  of 
December,  1890 — ^just  before  the  attack  of 
pneumonia,  in  which  the  testatrix  joined  with 
her  husband  in  the  conveyance  of  lands  in  New 
Jersey — afibrdingin  itself  the  strongest  evidence 
of  her  mental  soundness  so  late  as  that  date, 
and  becommg  still  more  convincing  by  reason 
of  the  testimony  of  Wilson  H.  Jenkins,  Esq., 
a  master  in  chancery,  living  in  Camden,  New 
Jersey,  to  the  effect  of  her  full  and  entire  com- 
prehension of  the  purpose  of  the  deed  and  of 
the  property  conveyed  by  it. 

We  are  of  opinion  that  no  verdict  against  the 
validity  of  this  will  would  be  permitted  to  stand. 
The  issues  asked  for  are  therefore  refused,  and 
the  appeal  dismissed  at  the  costs  of  the  appel- 
lant. F.  B.  N. 
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Jtly,  '94,  I J9.  January  22, 1895. 

Sewell  V,  Moore. 

Fire  escapes — LiaHUiy  of  owner  of  building — 
Prioximate  cause — Acts  of  June  11  ^  1879 ^  ^• 
Zi  128;  June  ly  i88Sf  -P.  L.  50;  Junes, 
1885,  P.  Z.  65;  June  3, 1885,  P.  Z.  68— 
Evidence, 

An  owner  of  a  bnilding  who  attaches  thereto  a  fire  es- 
CKpt  of  the  desien  prescribed  in  the  Act  of  Jane  3,  1885, 
P.  L.  68,  is  abscSutebr  exempted  from  the  penalties  of  the 
Act,  but  he  is  left  at  liberty  to  erect  an  escape  of  a  differ- 
ent kind  at  his  own  risk  that  it  shall  prove  "permanent, 
safe  and  external,"  and  that  it  shall  be  subject  to  the  in- 
q>ection  and  approval  of  the  proper  officials. 

The  effect  of  absence  of  a  certificate  of  approval  of  a 
fire  escape  is  to  put  on  the  owner  of  the  building  the 
hnxden  cA  proof  that  he  has  erected  a  fire  escape  accord- 
ing to  the  design  in  the  Act,  or  has  made  a  **pennanent, 
sue  and  external"  escape,  which  is  substantially  eqcuval- 
cut 

In  an  action  under  the  Act  of  1885  to  recover  for  in- 
juries, where  the  defendant  has  failed  to  maintain  a  suffi- 
cient fire  escape,  evidence  of  the  &ctory  inspector  that 
he  visited  the  escape  actually  maintained  and  found  it  suf- 
ficient is  admissible ;  as  is  also  the  testimony  of  an  ex- 
pert that  it  was  of  the  same  kind  as  escapes  in  use  in  the 
Inge  baOdings  in  the  same  section  of  the  city  as  the  de- 
fendant's building  and  erected  about  the  same  time. 

A  certificate  pven  under  the  Act  of  1883  for  a  fire 
escape  since  a  fire,  approving  an  escape  '^redsely  iden- 
tiod  with  one"  erected  prior  to  the  nre,  is  not  admissi- 
ble in  evidence,  it  does  not  reach  the  rank  of  the  best 
evidence. 

The  Acts  relating  to  fire  escapes  authorize  a  recovery 
i^ainst  the  owner  only  where  the  absence  of  a  proper 
fire  escape  has  been  the  proximate  cause  of  the  injury 
suffered  by  the  plaintiff;  where  owing  to  the  act  of  a  ten- 
ant in  loddng  the  door  to  the  fire  escape,  a  person  can- 
not reach  it,  and  in  consequence  endeavors  to  escape  by 
die  window  and  is  hurt,  the  question  of  the  sufficiency  of 
the  fire  esa^  does  not  arise. 

Appeal  of  James  C.  Moorei  defendant,  from 
the  judgment  of  the  Common  Pleas  No.  3,  of 
Philadelphia  Countyi  in  an  action  of 
in  which  Elizabeth  Sewell  was  plaintiff. 

This  action  was  brought  under  the  Act  of  June 
3,  1885,  to  recover  for  injuries  received  in  es* 
caping  from  a  burning  building,  the  statement 
setting  up  that  the  defendant  bemg  the  owner  of 


the  building,  which  was  used  as  a  factory,  had 
not  provided  a  fire  escape  as  required  by  the  Act 
aforesaid. 

On  the  trial,  before  Gordon,  J.,  it  was  ad- 
mitted that  the  defendant  was  the  owner  of  a 
fiactory  building  on  Frankford  avenue,  Philadel- 
phia, which  he  had  leased  to  James  B.  Ryer  & 
Sons. 

The  following  facts  appeared  by  the  testimony : 
The  plaintiff  was  employed  by  Ryer  &  Sons, 
and  with  some  sixty  pther  people  worked  on  the 
third  floor  of  the  building.  The  building  did 
not  have  a  fire  escape  of  the  pattern  set  forth 
in  the  Act  of  June  3,  1885,  P.  L.  68.  There 
was,  however,  what  a  witness,  one  of  the  build- 
ing inspectors  of  the  city,  called  a  ''tower  fire 
escape,"  /.  e,,  two  bride  towers  constructed 
apart  from  the  building,  containing  staircases 
with  a  landing  at  each  story  of  the  building  and 
a  separate  entrance  at  each  story.  On  March  3, 
1892,  a  fire  broke  out  in  the  building ;  the  em- 
ploy^, including  the  plaintiff,  rushed  for  the 
door  leading  to  the  fire  escape  and  found  it 
locked,  it  having  been  locked  by  the  direction  of 
Ryer  &  Sons'  foreman ;  in  an  attempt  to  un- 
lock it  the  key  was  broken.  The  plaintiff  then 
attempted  to  lower  herself  by  a  rope,  but  lost 
her  hold,  fell  and  was  injured. 

The  defendant  produced  a  certificate  issued 
February  14,  1893,  and  asked  a  witness,  the 
building  inspector,  "Does  that  certificate,  which 
was  issued  by  the  board  of  fire  escapes  of  Phila- 
delphia, approve  of  a  fire  escape  in  1893  on  this 
building,  which  was  precisely  identical  with  that 
of  1891  ?" 

Objected  to.  Objection  sustained.  Excep- 
tion.   (First  assignment  of  error.) 

The  Court  also  rejected  the  following  offers :  To 
prove  by  George  J.  McCrane,  the  factory  in- 
spector, that  in  pursuance  of  his  duty  under  the 
Act  of  May  20,  1889,  sec.  12,  he  visited  these 
tower  fire  escapes,  and  he  considered  them  to  be 
perfectly  safe  and  proper  for  escape  from  fire. 
(Second  asagnment  of  error.)  To  prove  the 
kind  of  Are  escapes  the  defendant  had.  (Third 
assignment  of  error.)  And  refused  to  allow  de- 
fendant to  propound  to  R.  C.  Bachus,  the 
mechanical  engineer  who  had  prepared  the  plan 
of  the  burned  property,  the  following  question: — 

"Q.  The  plan  of  tower  fire  escapes,  which 
you  adopted  as  a  mechanical  engineer — are  those 
the  plans  actually  adopted  in  the  Uurge  mills  in 
the  northeastern  section  of  the  city  which  have 
been  erected  during  the  last  ten  years?" 
(Fourth  assignment  of  error.) 

The  defendant  presented  the  following 
points : — 

I .  That  if  the  jury  believe  that  the  fire  escape 
for  which  the  certificate  of  approval  of  February 
i4i  iS93y  v^  issued,  is  identical  with  that  in 
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the  factory  burqed,  then  it  affirmatively  appears 
that  the  owner  is  relieved  from  the  liability  im- 
posed by  the  Act  of  June  3,  1885,  and  the  ver- 
dict should  be  for  the  defendant. 

2.  If  the  jury  believe  that  the  factory  inspec- 
tor,  in  accordance  with  section  1 2  of  Act  of  May 
2,  1889  (page  245 ),  found  that  the  means  of 
egress  in  case  of  fire  was  sufficient,  then  the  ver- 
dict must  be  for  the  defendant. 

3.  Defendant  is  not  liable  for  the  act  of  the 
tenant  in  locking  the  door,  and  if  the  jury  be- 
lieve this  was  the  proximate  cause  of  the  injury 
the  verdict  must  be  for  the  defendant. 

These  points  were  all  refused.  (Fifth,  sixth 
and  seventh  assignments  of  error.)  And  the 
Court  charged  that  there  must  be  a  verdict  for 
the  plaintiff  and  left  to  the  jury  the  question  of 
damages  only.  Verdict  for  plaintiff  ^500  and 
judgment  thereon.  The  defendant  took  this  ap- 
peal, and  filed  assignments  of  error  as  above  in- 
dicated. 

JDainW  W,  Sellers,  (with  him  Leon  H,  Folz 
and  David  Jay  Myers),  for  appellant. 

By  the  Act  of  June  11,  1879,  P.  L.  128,  it 
was  enacted  that  "every  ....  factory  .... 
^11  be  provided  with  a  permanent,  safe,  exter- 
nal means  of  escape  therefrom  in  ca6e  of  fire;" 
....  and  (section  2)  it  was  made  the  duty  of 
the  board  of  fire  commissioners  ....  to  first 
examine  and  test  such  fire  escape,  and  after,  up- 
on trial,  said  fire  escape  should  prove  satisfactory 
....  shall  grant  a  certificate  approving  said 
fire  escape.  ...  By  a  supplementary  Act  of 
June  3,  1885,  P.  L.  65,  it  is  provided  "and  the 
board  of  fire  commissioners  ....  shall  have 
the  right  to  designate  the  location  of  the  chains 
or  ropes  or  such  other  appliances  in  conformity 
with  this  Act  to  be  attached  to  any  building, 
....  and  shall  grant  certificates  of  approval  to 
every  person  ....  complying  with  the  re- 
quirements of  this  Act,  which  certificates  shall 
relieve  the  party  ....  to  whom  the  same  shall 
be  issued  from  the  liabilities,  fines,  damages, 
and  imprisonment  imposed  by  this  Act." 

The  defendant  had  no  such  certificate,  but  he 
had  constructed  tower  fire  escapes  for  which, 
owing  to  his  ignorance  of  the  law,  a  certificate 
^of  approval  had  not  been  issued,  but  which  were 
approved  as  to  kind  and  model  in  1893  by  the 
same  board  which  had  the  power  to  do  so  in 
1 89 1.  The  law  in  substance  was  fully  complied 
with  if,  in  fact,  there  was  a  permanent  external 
means  of  escape.  If  an  owner  neglected  to 
secure  a  formal  approval,  it  was  yet  open  to  him 
to  show  that  he  had  constructed  and  in  use  a  fire 
escape  which  would  have  received  a  certificate 
of  approval. 

By  the  Act  of  May  20,  1889,  P.  L.  245,  it  is 
provided  by  section  12  : — 

"That  if  the  inspector  of  factories  find  that 


....  the  means  of  egress,  in  case  of  fire  or 
other  disaster,  is  not  sufficient  or  in  accordance 
with  all  the  requirements  of  law  ....  he  shall 
notify  the  proprietor  of  such  £actory  ....  to 
make  the  alterations  or  additions  necessary  witii- 
in  sixty  days."  .... 

The  gravamen  of  this  action  is  that  defendant 
did  not  have  a  fire  escape — that  is,  a  means  of 
escape  from  the  factory  in  case  of  fire.  It  was 
this  requisite  which  the  factory  inspector  was 
obliged  to  require.  Under  the  Act  of  1889,  if 
existing  constructions  for  egress  were  not  suffi- 
cient in  the  judgment  of  the  inspector,  he  had 
the  right  to  require  an  alteration.  No  saving  was 
made  of  any  structiu-e  approved  by  a  local  board 
under  previous  Acts.  If,  therefore,  it  was  suffi- 
cient to  him,  it  was  sufficient  in  law.  As  the  Act 
of  1889  fully  supplied  the  needs  of  egress,  it 
must  necessarily  be  substitutionary  of  the  re- 
quirements of  the  Act  of  1885. 

B.  <Sb  L.  Association  v,  B.  &  L.  Association,  159  Pku 
308. 

The  testimony  of  the  factory  inspector  should 
therefore  have  been  admitted. 

By  Act  of  June  8,  1893,  P.  L.  373,  factories 
"shall  be  provided  with  a  tower  fire  escape,  en- 
closed in  incombustible  material,  adjoining  one 
of  its  fronts.  .  .  .  Such  fire  escape  shall  be  held 
and  taken  as  a  fire  escape  under  the  Act  of  June 
30,  1885." 

Inasmuch  as  the  plaintiff  had  no  common  law 
right  to  have  a  fire  escape  constructed  according 
to  any  specific  model,  the  whole  subject  was 
within  the  legislative  power.  It  could  have  been 
withdrawn  or  modified  as  an  imposed  statutory 
burden  and  duty.  When,  therefore,  the  Legisla- 
ture provided  that  such  an  escape  shall  "be  hold 
and  taken  as  a  fire  escape  under  the  Act  of  June 
2,  1885,"  the  case  of  the  defendant  was  in- 
cluded. 

City  V,  Hays,  93  Pa.  72,  1880. 

The  damage  recoverable  under  the  Act  of 
1885  must  be  that  attributable  to  the  want  of  a 
fire  escape.  Here  the  injury  arose  from  the  lock- 
ing of  the  door,  for  which  the  defendant  was  not 
responsible. 

James  M.  Beck,  ( William  F.  Harrity  with 
him),  for  appellee. 

A  fire  escape  to  conform  to  the  law  must  be 
such  a  one  as  is  provided  by  the  Act  of  1.885, 
and  must  have  received  the  approval  of  the 
bureau  of  fire  escapes.  The  Act  of  1889  does 
not  repeal  the  Act  of  1885  as  to  the  requirement 
of  such  approval,  the  factory  inspector  is  to  in- 
spect and  compel  compliance  with  the  Act  of 
1885. 

The  appellant  suggests  finally,  that  the  locking 
of  the  door  by  the  tenant  was  the  proximate 
cause  of  the  accident,  and  plaintiff  cannot  thece-^ 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


I2S 


fore  recover.  The  Act,  however,  fixes  the  proxi- 
mate cause,  and  the  learned  Judge's  charge  is 
the  best  vindication  of  his  position. 

''This  is  not  a  common  law  action  of  negli- 
gence, but  a  statutory  liability.  To  compel  com- 
pliance with  the  penal  provisions  of  the  Act,  it 
is  provided  that  the  owner  who  shall  neglect  to 
have  complied  'shall  be  liable  to  a  fine,  .... 
and  in  case  of  fire  ....  the  person  shall  be 
liable  in  an  action  for  damages  in  case  of  death 
or  personal  injuries  being  caused  in  conse- 
quence of  such  fire.*  The  want  of  the  escape, 
the  fire,  and  the  injury  in  escaping  are 
the  constituent  elements  of  the  right  to  re- 
cover." 

March  ii,  1895.  Mitchell,  J.  The  learned 
Judge  directed  a  verdict  for  plaintiff,  leaving  to 
the  jury  only  the  amount  of  damages,  on  the 
view  that  the  statute  required  the  construction  of 
a  fire  escape  in  exact  conformity  to  the  method 
and  details  prescribed,  or  in  case  of  any  variance, 
the  approval  of  the  proper  municipal  authorities 
as  a  mandatory  requirement,  the  absence  of 
which  would  create  a  liability  to  any  person  in- 
jured in  consequence  of  a  fire  in  the  building 
irrespective  of  any  questions  of  negligence  or 
proximate  cause.  The  statute  will  not  bear  so 
severe  a  construction. 

The  Act  of  June  11,  1879,  P.L.  128,  required 
certain  buildings  to  be  provided  with  **a  perma- 
nent, safe,  external  means  of  escape  therefrom  in 
case  of  fire,"  leaving  the  determination  of  the 
means  to  be  adopted  to  the  individual  owners, 
subject  to  the  examination  and  approval  of  the 
fire  commissioners  or  other  proper  officials.  A 
supplement  was  passed  June  i,  1883,  P.  L.  50, 
and  an  amendment  to  the  supplement  on  June 
3,  1885,  P.  L.  65,  neither  of  which  ^is  material 
to  the  present  case.  On  the  same  day,  however, 
as  this  last  Act,  June  3,  1885,  P.  L.  68,  was 
passed  an  amendment  to  the  Act  of  1879,  which 
was  the  statutory  law  in  force  at  the  time  of  this 
accident.  This  Act  prescribes  in  great  detail  the 
nature  and  mode  of  construction  of  the  external 
fire  escape  required,  but  also  has  a  proviso 
that  "nothing  herein  contained  shall  prohibit 
any  person  ....  from  selecting  and  erecting 
any  other  and  different  device,  design  or  instru 
ment,  being  a  permanent,  saife,  external  means 
of  escape,  subject  to  the  inspection  and  approval 
of  the  constituted  authorities  for  that  purpose." 
The  result  of  this  Act  with  its  proviso  is  that 
while  a  design  and  mode  of  construction  of  fire 
escape  are  prescribed  which  if  followed  will 
absolutely  exempt  the  owners  from  the  penalties 
and  liabilities  of  the  Act,  yet  he  is  left  at  liberty 
to  erect  one  of  a  different  kind  at  his  own  will 
but  at  his  own  ri^  that  it  shall  prove  "perma- 
neat,  safe,  and  external,"  and  that  it  shall  be 


subject  to  the  inspection  and  approval  of  the 
proper  authorities. 

What  then  is  the  effect  of  a  failure  to  obtain 
such  approval?  The  Act  of  1879  made  it  the 
duty  of  fire  commissioners  and  other  officials  to 
examine  and  test  fire  escapes  (the  design  and 
construction  not  being  prescribed  by  the  Act), 
and  if  found  satisfactory  to  grant  a  certificate  of 
approval.  The  next  section  imposed  certain 
penalties  and  liabilities  for  failure  to  comply  with 
the  Act,  which  will  be  discussed  later  on.  The 
effect  of  the  failure  to  get  a  certificate  of  ap- 
proval was  thus  left  undefined.  In  the  second 
Act  of  1885,  P.  L.  70,  however,  the  provision 
for  a  certificate  of  approval  was  substantially  re- 
enacted,  and  it  was  expressly  added,  "thereby  re- 
lieving the  party  to  whom  such  certificate  is  issued 
from  the  liabilities  of  fines,  damages,  and  imprison- 
ment imposed  by  this  Act."  The  effect  of  this 
clause  does  not  admit  of  doubt.  The  certificate 
of  approval  is  conclusive  evidence  of  non -liabil- 
ity under  the  Act,  but  it  is  not  a  mandatory  re- 
quirement, and  its  absence  creates  no  liability  that 
would  not  otherwise  arise  from  the  facts.  It  is 
evidence  only,  and  the  sole  effect  of  its  absence 
is  to  put  on  the  owner  the  burden  of  proof  that 
he  has  complied  with  section  first  by  building  a 
fire  escape  in  accordance  with  its  directions,  or 
under  the  proviso  has  made  a  permanent,  safe, 
external  escape  which  is  substantially  equivalent. 

It  follows  that  the  evidence  offered  tending  to 
show  the  erection  of  a  proper  and  sufficient  es- 
cape, as  permitted  by  the  proviso  to  section  first 
of  the  Act  of  1885  should  have  been  admitted. 
The  evidence  of  the  certificate  offered  in  the 
first  assignment  was  not  admissible,  not  for  the 
reasons  on  which  it  was  excluded,  but  because 
it  was  not  of  the  required  rank  as  the  best  evi- 
dence. 

The  officer  who  issued  the  certificate  would 
have  been  a  competent  witness  as  an  expert,  but 
his  certificate  is  only  admissible  by  force  of  the 
statute,  and  that  extends  only  to  certificates  given 
on  examination  and  test  before  the  happening  of 
the  fire.  The  second,  third  and  fourth  assign- 
ments of  error  are  sustained. 

The  seventh  assignment  must  also  be  sus- 
tained. The  defendant's  third  point  should 
have  been  affirmed.  Section  3  of  the  Act  of  1885 
gives  the  right  of  action  in  these  words,  "every 
person  ....  neglecting  or  refusing  to  comply 
with  the  requirements  of  section  one,  in  erecting 
said  fire  escapes  shall  be  liable  to  a  fine,"  and  be 
deemed  guilty  of  a  misdemeanor,  etc.  "And  in 
case  of  fire  occurring  ia  mf  of  said  buildings  in 
the  absence  of  such  fire  escape,  approved  by  cer- 
tificate of  said  officiab,  the  said  person  or  cor- 
poration shall  be  liablb  in  an  action  for  damages 
in  case  of  death  or  personal  injuries  sustained  in 
consequence  of  such  fire  bresJcing  out  in  said 
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building  ....  and  such  action  for  damages 
may  be  maintained  by  any  person  now  author- 
ized by  law  to  sue,  as  in  other  cases  of  similar 
injuries."  The  construction  that  this  raises  an 
absolute  liability  for  all  injuries  on  the  happening 
of  a  fire,  whether  the  absence  of  a  fire  escape 
had  any  connection  with  such  injuries  or  not, 
would  make  the  owner  responsible  for  results  of 
which  his  act.  was  not  the  cause,  or  as  in  the  pre- 
sent case,  for  acts  of  another  over  which  he  had 
no  control.  A  construction  which  would  make 
the  law  of  such  doubtful  constitutionality  should 
not  be  adopted  unless  the  language  renders  it 
imperative.  There  is  no  such  compulsion  here. 
The  last  clause  of  the  section  quoted,  that  ac- 
tions ''maybe  maintained  by  any  person  now 
authorized  to  sue,  as  in  other  cases  of  similar  in- 
juries,'' shows  clearly  that  what  the  Legislature 
had  in  mind  was  the  large  and  well  known  class 
of  actions  for  death  and  injuries  caused  by  neg- 
ligence. This  Act  added  another  to  that  class. 
The  failure  to  build  a  fire  escape  was  made  an 
act  of  negligence  for  which  a  liability  attached 
to  the  owner,  but  as  in  other  cases  of  the  same 
class,  a  liability  only  to  those  injured  in  conse- 
quence of  such  negligence.  There  could  be  no 
better  illustration  of  the  wisdom  and  justice  of 
this  view  than  the  present  case.  The  undisputed 
testimony  is  that  the  fire  escape  was  safe,  suffi- 
cient and  effective  when  it  was  once  reached. 
All  the  people  on  the  fourth  floor  escaped  by  it 
uninjured.  The  difficulty  was  in  the  locking  of 
the  door  that  led  to  it  on  the  third  floor.  The 
plaintiff  got  to  this  door  in  time,  and  had  it  been 
open  as  it  should  have  been,  she  could  have  es- 
caped without  injury  as  did  the  others  who  came 
to  it,  some  of  them  after  she  did.  The  only 
proximate  and  effective  cause  of  the  injury  was 
the  locking  of  the  door,  and  that  according  to 
the  testimony  of  Taylor,  the  boss  weaver,  was 
done  by  him  at  the  order  of  his  employers  the 
tenants.  It  was  not  the  act  of  the  defendant,  or 
of  any  over  whom  he  had  control  or  for  whose  ac- 
tions he  was  responsible.  The  statute  does  not 
make  him  liable  except  for  the  consequences  of 
his  own  act,  and  there  was  no  evidence  on  which 
the  jury  should  have  been  permitted  to  find  that 
plaintiff's  injuries  were  the  result  of  anything 
defendant  did  or  omitted. 
Judgment  reversed.  h.  b. 


J«ly.  '94.  «.  January  14, 1895. 

Smithy    Kline  &    French  Company  v. 
Smith. 

Vendor  and   vendee — False    representations — 

Fraud-^Rescission — Affidavit   of    defence 

Statement  under  Act  of  1887, 

Even  if  it  be  conceded  that,  in  the  absence  of  any  con- 
fidential relation  between  the  parties  or  peculiar  means  of 
knowledge  on  the  part  of  the  purchaser,  false  and  fraudu- 
lent representations  as  to  the  market  price  of  a  commod- 
ity would  not  avoid  the  contract  (though  no  Pennsylvania 
case  has  gone  so  &r)  the  rule  is  not  to  be  extended. 

But  an  explicit,  circumstantial  mis-statement  of  a  fiict, 
convincing  and  intended  to  influence  the  vendor's  action, 
the  falsehood  of  which  he  could  not  reasonably  detect, 
such  as  that  a  rival  dealer  had  offered  th^  purdiaser  the 
same  goods  at  a  specified  price,  is  fraud,  and  will  justify 
the  rescission  of  the  contnurt. 

General  averments  as  to  breaches  of  agreement  not  to 
cut  prices,  etc.,  not  averred  explicitly  enough  to  enable 
it  to  be  determined  whether  they  were  conditions  or  in- 
ducements of  the  sale  or  mere  promises  as  to  future  ac- 
tion are  not  available  as  matter  of  defence  in  an  affidavit. 

The  main  requirement  of  a  statement  under  the  Act  of 
1887  is  to  secure  to  the  defendant  clear  and  exact  inform- 
ation as  to  what  is  claimed  of  him.  A  common  count  in 
the  old  form  without  a  bill  of  particulars  would  be  demurr- 
able for  vagueness,  but  using  the  general  form  with  the 
insertion  of  the  exact  dates,  amounts,  and  particulars  of 
the  contract  sued  on  with  no  irrelevant  or  impertinent 
matter  could  hardly  be  objectionable  for  fumismng  too 
much  information  instead  of  too  little. 

Appeal  of  Rebecca  M.  Smith,  defendant, 
from  the  judgment  of  the  Common  Pleas  No.  4, 
of  Philadelphia  County,  in  fisivor  of  plaintiff^,  the 
Smith,  Kline  &  French  Co.,  for  want  of  a  suffi- 
cient affidavit  of  defence. 

Plaintiff  filed  the  following  statement : — 

"The  Smith,  Kline  &  French  Company,  the 
said  plaintiff,  by  its  attorney,  Lewin  W.  Barrin- 
ger,  complains  of  Rebecca  M.  Smith,  the  said 
defendant,  as  follows : — 

"On  the  thirty-first  day  of  August,  1892,  at 
the  County  of  Philadelphia,  the  said  plaintiff,  at 
the  special  instance  and  request  of  the  said  de- 
fendant bargained  for  and  agreed  to  buy  of  the 
said  defendant  one  hundred  gross  of  boxes  of 
Mrs.  R.  M.  Hunter's  Invisible  Powder,  upon  the 
following  terms,  to  wit :  that  such  powder  should 
be  delivered  by  the  said  defendant  to  the  said 
plaintiff  at  such  time  within  one  year  from  Aug- 
ust 31,  1892,  as  delivery  thereof  should  be  re- 
quested by  the  said  plaintiff,  and  that  the  said 
plaintiff  should  pay  the  said  defendant  for  Ae 
said  powder  at  the  rate  of  twelve  dollars  per 
gross  of  boxes,  with  a  discount  of  two  per 
centum  off  of  the  said  price  for  a  payment  upon 
the  delivery  of  the  said  powder,  ana  thereupon 
in  consideration  of  the  premises,  and  also  in  con- 
sideration that  the  said  pUdntiff,  at  the  like  spe- 
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clal  instance  and  request  of  the  said  defendant, 
had  then  and  there  undertaken  and  promised  the 
said  defendant  to  take  the  said  powder  within  the 
said  year,  and  to  pay  the  said  defendant  for  the 
same  at  the  said  rate,  the  said  defendant  under- 
took and  then  and  there  promised  the  said  plaintiff 
that  she  would  deliver  the  said  powder  to  the  said 
plaintiff  at  the  time  and  in  the  manner  afore- 
said. 

"On  the  twenty-ninth  day  of  August,  1893, 
within  one  year  from  the  said  August  31,  1892, 
at  the  county  aforesaid,  the  said  plaintiff  re- 
quested the  said  defendant  to  make  deUvery  of 
die  said  powder  to  it,  the  said  plaintiff,  and  the 
said  plaintiff  was  at  the  said  time  and  until  the 
commencement  of  this  action,  ready  and  willing 
to  accept  a  delivery  of  said  powder,  and  to  pay 
the  said  defendant  for  the  same,  at  the  rate  afore- 
said, whereof  the  said  defendant  then  and  there 
had  notice,  but  the  said  defendant,  not  regarding 
her  said  promise  and  undertaking,  did  not,  nor 
would  then,  or  at  any  time  since,  deliver  the  said 
powder  to  the  said  plaintiff,  but  on  the  contrary 
thereof  the  said  defendant  has  hitherto  wholly 
refused  and  still  refuses  so  to  do. 

**On  the  said  twenty-ninth  day  of  August, 
1893,  at  the  county  aforesaid,  the  market  value 
of  the  said  one  hundred  gross  of  boxes  of  the 
said  powder  was  sixteen  hundred  and  sixty-six 
dollars,  and  the  price  under  the  contract  afore- 
said was  eleven  hundred  and  seventy-six  dollars, 
whereby  the  said  plaintiff  was  damaged  by  the 
refusal  of  the  said  defendant  to  deliver  the  said 
powder  as  aforesaid  to  the  amount  of  four  hun- 
dred and  ninety  dollars. 

"On  the  twenty-ninth  day  of  September, 
1892,  at  the  county  aforesaid,  the  said  plaintiff, 
at  the  special  instance  and  request  of  the  said 
defendant  bargained  for  and  agreed  to  buy  of  the 
said  defendant  two  hundred  gross  of  boxes  of 
Mrs.  R.  M.  Hunter's  Invisible  Powder,  upon  the 
following  terms,  to  wit :  that  one  hundred  gross 
of  boxes  of  such  powder  should  be  delivered  by 
the  said  defendant  to  the  said  plaintiff  at  once 
after  the  said  purchase,  and  the  remaining  one 
hundred  gross  of  boxes  of  such  powder  should 
be  delivered  by  the  said  defendant  to  the  said 
plaintiff  on  March  i,  1893,  and  that  the  said 
plaintiff  should  pay  the  said  defendant  for  the 
said  powder  at  the  rate  of  eleven  dollars  and 
thirty-eight  cents  per  gross,  net  cash,  and  there- 
upon in  consideration  of  the  premises  and  also  in 
consideration  that  the  said  plaintiff,  at  the  like 
special  instance  and  request  of  the  said  defendant, 
hstd  then  and  there  undertaken  and  promised  the 
said  defendant  to  take  the  said  powder  at  the 
said  times,  and  to  pay  the  said  defendant  for  the 
same  at  the  said  rate,  the  said  defendant  under- 
took and  then  and  there  promised  the  said  plain- 
tiff ih^  9he  would  deliver  the  said  powder  to  the 


said  plaintiff  at  the  times  and  in  the  manner 
aforesaid. 

"At  once  after  the  making  of  the  said  con- 
tract, one  hundred  gross  of  boxes  of  said  powder 
were  delivered  by  the  said  defendant  to  the  said 
plaintiff  and  accepted  and  paid  for  by  the  said 
plaintiff. 

"On  the  said  March  i,  1893,  and  until  the 
commencement  of  this  action,  the  said  plaintiff 
was  ready  and  willing  to  accept  a  delivery  of  the 
remaining  one  hundred  gross  of  boxes  of  said 
powder  bought  by  it  as  aforesaid,  and  to  pay  the 
said  defendant  for  the  same,  at  the  rate  afore- 
said, whereof  the  said  defendant  then  and  there 
had  notice,  but  the  said  defendant,  not  regarding 
her  said  promise  and  undertaking,  did  not  nor 
would  then,  or  at  any  time  since,  deliver  the 
said  one  hundred  gross  of  boxes  of  said  powder 
to  the  said  plaintiff,  but  on  the  contrary  thereof 
the  said  defendant  has  hitherto  wholly  refused 
and  still  refuses  so  to  do. 

"On  the  said  first  day  of  March,  1893,  at  the 
county  aforesaid,  the  market  value  of  the  said 
one  hundred  gross  of  boxes  of  the  said  powder 
was  sixteen  hundred  and  sixty-six  dollars,  and 
the  price  under  the  contract  aforesaid  was  eleven 
hundred  and  thirty-eight  dollars,  whereby  the 
said  plaintiff  was  damaged  by  the  refusal  of  the 
said  defendant  to  deliver  the  said  powder  as 
aforesaid  to  the  amount  of  five  hundred  and 
twenty-eight  dollars. 

"There  is  therefore  now  due  and  owing  by  the 
said  defendant  to  the  said  plaintiff  the  sum  of 
one  thousand  and  eighteen  dollars,  with  interest, 
on  f  490  thereof  from  August  29,  1893,  and  on 
the  balance  thereof  from  March  i,  1893. 

"Wherefore  the  said  plaintiff  brings  this 
suit." 

[Affidavit.] 

Defendant  s  affidavit  of  defence  was  as  fol- 
lows:— 

"Rebecca  M.  Smith,  being  duly  sworn  accord- 
ing to  law,  deposes  and  says  that  she  is  a  married 
woman,  and  the  defendant  in  the  above  case, 
and  that  she  has  a  full,  just  and  complete  defence 
to  the  whole  of  the  plaintiffs'  claim  of  the  follow- 
ing nature  and  chs^cter  : — 

"That  on  August  31,  1892,  and  September 
29,  1892,  the  time  of  the  making  of  the  con- 
tracts set  out  in  plaintiffs'  statement  there  were 
two  persons  engaged  in  making  <R.  M.  Hunter's 
Invisible  Powder,'  viz,  deponent  and  one 
Charles  M.  Hooper,  each  of  whom  was  in  that 
business  as  competitors  as  was  well  known  to 
plaintiffs.  On  August  31,  1892, one  L.E. Heyer, 
who  was  the  purchasing  agent  of  plaintiffs,  and 
who  was  the  only  person  with  whom  defendant 
had  any  dealing  in  relation  to  the  subject  matter 
of  this  suit,  stated  to  defendant  that  plaintiffs  de- 
sired to  purchase  from  defendant  one  hundred 
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sross  of  boxes  of  said  powder,  but  that  said 
Charles  M.  Hooper  had  oflfered  to  sell  the  same 
to  plaintiffs  for  |i2  per  gross  and  that  plaintiffs 
would  give  defendant  the  order  if  she  would  sell 
them  at  the  same  price  as  said  Hooper,  to  wit, 
f  12  per  gross.  Believing  that  said  statement  was 
true,  and  in  reliance  thereupon,  defendant  made 
the  contract  of  August  31,  1892,  as  sued  upon. 
In  point  of  fact  said  statement  was  false  and  un- 
true and  was  wholly  a  malicious  lie  of  said  Heyer 
intentionally  and  wickedly  made  for  the  purpose 
of  cheating  and  defrauding  defendant  into  sell- 
ing said  powder  far  below  its  market  price. 

**0n  September  29,  1^92,  when  the  second  of 
said  contracts  was  made,  the  same  fraud  and  de- 
ception were  practiced  upon  defendant  by  said 
Heyer.  Deponent  cannot  say  that  the  prior  al- 
legation of  an  offer  by  said  Hooper  to  sell  said 
powder  at  the  reduced  price  was  in  terms  re-i 
peated  by  said  Heyer,  but  all  that  was  said  and 
done  was  sard  and  done  by  both  parties  on 
the  basis  that  that  malicious  lie  was  the 
truth,  and  said  Heyer  knew  that  defendant 
was  acting  in  reliance  thereupon  and  was 
deceived  thereby.  Said  Heyer  also  then 
agreed  with  defendant  that  if  she  would  sell  said 
powder  at  said  reduced  price  plaintiffs  would  not 
lower  the  price  to  consumers  and  would  not  in 
terfere  with  defendant's  other  customers  in  any 
way.  Yet  after  plaintiffs  received  the  first  one 
hundred  gross  thereof  they  at  once  b^;an  to  cut 
the  prices  and  to  sell  to  other  customers  of  de- 
fendant,   thereby    demoralizing  the  trade  and 

^  seriously  injuring  her  business  to  an  extent  be- 

*  yond  plaintiffs'  claim  in  this  case. 

"Of  the  falsity  of  said  representation  made  as 
aforesaid  by  said  Heyer,  defendant  had  no  knowl- 
edge whatever,  until  some  time  after  the  last  of 
said  contracts  was  made  and  after  the  one  hun- 
dred gross  were  delivered,  when  defendant  at 
once  elected  to  rescind  the  same  and  so  notified 
plaintiffs.  All. of  which  facts  deponent  avers  are 
true,  and  she  expects  to  be  able  to  prove  them 
on  the  trial  of  the  cause. 

**And  deponent  further  says  she  is  advised  by 
counsel  and  suggests  to  the  Court  that  plaintiffs' 
statement  is  insufficient  in  law  upon  which  to 
found  a  judgment  for  want  of  an  affidavit  or  a 
sufficient  affidavit  of  defence,  and  also  that  plain 
ti£&  have  not  in  and  by  said  statement  ^own 
that  they  at  any  time  made  any  endeavor  to  sup- 
ply themselves  with  said  powder  to  replace  that 
which  defendant  refused  to  deliver,  or  that  if 
they  had  it  would  have  cost  them  the  price  al- 
leged to  be  the  market  price  in  said  statement,  or 
that  they  have  not  purchased  the  same  at  a  much 
less  price,  or  that  they  have  suffered  anything 
more  than  nominal  damages." 

A  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence  was  nude  absolute^  and  judg* 


ment  entered  for  I1067.59.  Defendant  appealed, 
assigning  as  error  the  action  of  the  Court  in  en- 
tering judgment. 

Alexander  Simpson^  Jr.^  (A.  Atwood  Grace 
with  him),  for  appellant. 

Plaintiffs'  statement  is  not  such  a  "concise 
statement"  of  his  demand  as  required  by  the  Pro- 
cedure Act  of  1887. 

Barr  v.  McGary,  131  Pa.  401. 

The  statement  is  defective  in  that  it  does  not 
aver  that  any  sum  is  **justly"  due  from  defend- 
ant to  plaintiffs. 

Act  of  May  25,  1887,  P.  L.  271. 

Act  of  March  21, 1806,  4  Sm.  L.  328. 

Gould  V,  Gage,  118  Pa.  559. 

ShallcToss  V.  Kohl,  3  Weekly  Notes,  272. 

Thompson  v.  White,  4  S  &  R.  135. 

Proper  v.  Luce,  3  P.  &  W.  65. 

The  affidavit  of  defence  calls  attention  to  the 
defective  character  of  the  statement,  as  was  de- 
clared to  be  the  proper  practice  in 

Heller  v.  Ins.  Co ,  151  Pa.  loi. 

Appellees  cannot  enforce  an  executory  con- 
tract, the  inducement  whereof  was  a  deliberate 
fiedse  statement  of  fact  made  by  them. 

Pasley  v.  Freeman,  3  T.  R.  51  (2  Sm.  L.  C.) 
Chandelor  v,  Lopus,  I  Sm.  L.  C.  322. 
Derry  v.  Peek,  L.  R.  14  App.  Cas.  359. 

The  test  is :  is  the  false  statement  on  a  matter 
of  opinion  or  of  a  material  fact. 

Bispham's  Equity,  sec.  207. 

Ives  V.  Carter,  24  Conn.  392. 

McFadden  v  Robison,  35  Ind.  24. 

Green  v,  Bryant,  2  Kelly  (Ga.)f  66. 

Van  Epps  v  Harrison,  5  Hill  (N.  Y.),  63. 

Sandford  v.  Handy,  23  Wend.  264. 

McAleer  r.  Horsey,  35  Md.  439. 

Somen  v.  Richards,  46  Vt.  170. 

Page  ».  Parker,  43  N.  H,  369. 

Crosland  v.  Hall,  33  N.  J.  Eq.  ill,  and  note. 

Ii£rht  V.  Stoever,  12  S.  &  R.43I- 

Gilbert  v.  Hoffman,  2  Watts,  66. 

Firiicrtr.  Worrall,  5  W.  A  S.  478. 

Boyd's  Ex'rs  v,  Browne,  6  Pa.  310. 

Cornelius  v.  MoUoy,  7  Id.  293. 

Bokeev.  Walker,  14  Id.  139. 

Pennock  v.  Tilford,  17  Id.  456. 

Harris  v,  Tyson,  24  Id.  347. 

Lowry  v.  McLane,  3  Grant,  333 

Bigler  v.  FUckinger,  55  Pa.  279 

McCall  V.  Davis,  56  Id.  431. 

Hamer  v.  Fuher,  58  Id.  453. 

Holmes's  App.,  77  Id.  50. 

Bower  v.  Fenn,  90  Id.  359. 

Byrne  V  Stewart,  124  Id.  450. 

Williams  tr.  Kerr,  152  Id.  560. 

Sloane  v.  Sbiffer,  156  td.  59. 

Schofield  V.  Shiffer,  Id.  65. 

Boyd  V.  Shiffer,  Id.  100. 

Appellees  will  not  be  permitted  to  deny  the 
materiality. 


FMlcy  V.  Froeman,  2  Sm.  L.  C  75. 
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ChABdelor  tr.  Lopus,  I  Sm.  L.  C.  $22, 

Ellis  V,  Andrews,  56  N.  Y.  83. 

McAleer  v.  Honey,  35  M d.  439. 

Kennedy  v,  Panama  Mail  Co.,  L.  R.  a  Q.  B.  587. 

Bower  v.  Fenn,  90  Pa.  359. 

Oammell  v.  Johnson,  47  Ark.  335. 

Spalding  v.  Hedges,  2  Pa.  240.  . 

Redgrave  v.  Hard,  L.  R.  20  Ch.  Div.  2. 

Appellant  bas  a  right  to  rescind  because  of  the 
breach  of  contract  by  appellees  to  appellant's  in- 
jiry. 

Williams  v,  Kerr,  152  Pa.  560. 

Under  the  facts  set  out  in  the  affidavit,  appel- 
lees are  not  as  a  matter  of  law  entided  to  the  full 
amount  of  their  claim. 

Bank  of  Montgomery  v.  Reese,  26  Pa.  143. 
Konnu  V,  Kirkpatrick,  72  Id.  376. 

James  Collins  Jones ^  {Lewin   W.  Barringer 
with  him),  for  appellee. 
The  statement  is  good  in  form. 

Newbold  v,  Pennock,  154  Pa.  591. 
Blanchard  v.  Hunter,  7  Pa.  C  C.  R.  552. 

A  party  to  a  contract  of  sale  cannot  rescind 
because  it  was  induced  by  false  representations 
made  by  the  other  party  as  to  the  price  that  has 
been  fixed  upon  the  commodity  in  question  by  a 
previous  bid,  offer  or  sale. 

2  Kent  Comm.  486. 
Homphrey  v,  Haskell,  7  Allen,  497. 
Manning  v,  Albee,  11  Id.  520. 
Hemmer  v.  Cooper,  8  Id.  334. 
Mooney  v.  Miller,  102  Mass.  220 
Cooper  V,  Lovering,  106  Id.  77. 
Deming  v.  Darling,  148  Id.  504. 
Ptage  V.  Parker,  43  N.  H.  3&. 
Grafienstein  v.  Epstein,  23  Kan.  443. 
Bums  V.  Malunmah,  39  Id.  87. 
Vernon  v.  Keys,  12  E^ist,  632. 
Shcelkopf  V  Leonard,  8  Col.  159. 
Wiest  V.  Garman,  4  Houst.  (Del.)  119. 
Davis  V.  Meeker,  5  Johns.  354. 
Sanndeis  v,  Hatterman,  2  Ired.  32. 
Cronk  V,  Cole,  10  Ind.  485. 
Richardson  v.  Noble,  77  Me.  390. 
Martin  v  Jordan,  60  Id.  531. 
Holbrook  v.  Connor,  60  Id.  578. 
Bishop  V,  Small,  63  Id.  12. 
Bown  V,  Davis,  76  Id.  223. 
Kenner  v.  Harding,  85  lU.  264. 

Not  to  lower  the  price  to  consumers,  or  sell  to 
appellant's  customers  was  a  mere  promise,  not  a 
term  of  the  contract. 

Tiedeman  on  Sales,  sec.  266. 
Long  V,  Woodman,  58  Me.  49. 
Com.  V,  Brenneman,  i  Rawle,  311. 

If  a  part  of  th&  second  contract,  and  if  plain- 
W  violated  it,  this  would  not  justify  rescission 
by  defendant 

Poffdage  tr.  Cole,  i  Ssnnd.  319. 

There  is  iM)thmg  in  the  affidavit  of  defence  in 
Ais  case  from  which  it  appears  that  the  ordinary 


measure  of  damages  should  not   be   adopted. 
See— 

McHose  V.  Fulmer,  73  Pa.  365. 

March  11,  1895.  Mitchell,  J.  It  is  not 
worth  while  to  enter  into  the  elaborate  discus- 
sions in  the  cases  about  the  right  of  a  vendor  to 
praise  his  wares,  and  the  insufficiency  of  general 
affirmations  of  value,  and  false  representations, 
which  the  other  party  should  have  known  better 
than  to  rely  upon,  to  justify  a  rescission.  In 
Graffenstein  v.  Epstein,  23  Kans.  443,  it  was 
held  that  a  false  and  fraudulent  representation  as 
to  the  market  price  of  a  commodity,  made  by  a 
purchaser  who  knew  the  price  to  a  seller  who 
did  not,  would  not  avoid  the  contract.  The 
opinion  of  Brewer,  J.,  contains  as  strong  a  pre- 
sentation of  that  view  as  we  have  found  any- 
where, but  even  it  puts  the  case  on  the  absence 
of  any  confidential  relation  between  the  parties, 
or  peculiar  means  of  knowledge  on  the  part  of 
the  purchaser,  as  the  article,  wool,  was  one  of 
general  commerce,  whose  market  price  was  mat- 
ter of  public  knowledge  and  could  be  ascertained 
by  any  one  by  reasonable  effort  and  inquiry. 
We  may  concede  all  this,  though  no  Pennsyl- 
vania case  has  been  cited  which  goes  so  far,  but 
what  the  defendant  here  sets  up  in  her  affidavit 
is  not  a  mere  opinion  or  even  a  false  representa- 
tion as  to  value,  or  market  price,  or  other  matter 
of  general  knowledge  which  the  vendor  was 
bound  to  know  or  to  inquire  about,  but  an  ex« 
plicit,  drcumstantia)  mis-statement  of  a  fact  con- 
ducing and  intended  to  influence  the  vendor's 
action,  and  whose  falsehood  she  could  not  rea- 
sonably detect.  A  veiy  slight  knowledge  of  the 
competition  of  business  will  suffice  to  ^ow  that 
one  dealer  may  be  willing  to  sell  under  the  mar- 
ket price  to  gain  a  new  customer,  and  the  in- 
ducement to  the  other  to  do  likewise  to  retain  a 
customier  in  danger  of  going  over  to  his  rival. 
An  explicit,  positive,  fahe  statement  by  the  pur- 
chaser, of  such  fact  under  such  circumstances  is 
fraud  which  will  justify  a  rescission  of  the  con- 
tract 

The  other  matters  of  defence  as  to  breaches 
of  agreement  not  to  cut  prices,  etc.,  are  not 
averred  explicitly  enough  to  be  available  in  the 
affidavit.  Whether  they  were  conditions  or  in- 
ducements of  the  sale,  or  mere  promises  as  to 
future  action  does  not  clearly  appear. 

The  objections  to  the  plaintitrs  statement  can- 
not be  sustained.  That  it  sets  out  the  cause  of 
action  more  formally  and  elaborately  than  is 
absolutely  necessary  under  the  Act  of  1887,  and 
in  so  doing  uses  some  of  the  language  of  the 
time  honored  forms  of  declaration,  is  not  a  de- 
fect. The  main  requirement  of  the  statement 
under  that  Act  is  to  secure  to  the  defendant  clear 
and  exact  information  as  to  what  is  claimed  0^ 
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him.  A  common  count  in  the  old  form,  without 
a  bill  of  particulars,  would  be  demurrable  for 
vagueness,  but  using  the  general  form  with  the 
insertion  of  the  exact  dates,  amounts  and  partic- 
ulars of  the  contract  sued  on  but  with  no  irrel- 
evant or  impertinent  matter,  could  hardly  be 
objectionable  for  furnishing  too  much  informa- 
tion instead  of  too  little. 
Judgment  reversed  and  procedendo  awarded. 

J.  D.  B.,  jr. 


Oct.  '95,  45,  46,  60  and  61.  January  7,  1895. 

Haught  v«  Irwin* 
Bradley  v.  Irwin. 

Appeal — Equity — Supersedeas — Receivers — In- 
junction— Act  14th  February,  1866,  P.  L 
28 — PrcLctice — Attachment —  Contempt, 

An  appeal  from  an  interlocutory  order  of  the  G>urt  in 
equity  practice  is  not  a  supersedeas  and  whenthejurisdic- 
tion  of  the  Court  attaches  the  orders  of  the  G>urt  are 
peremptory  upon  the  party  on  whom  they  are  made,  and 
he  must  obey.  And  attachment  for  contempt  wUl  lie 
upon  disobedience.  The  proper  practice  when  a  super- 
sedeas is  desired  is  to  apply  to  the  Supreme  Court  for  a 
special  order. 

Pending  disposition  of  an  appeal  from  an  interlocutory 
order  it  is  proper  for  the  Court  m  cases  in  which  a  re* 
cei^er  has  been  appointed  to  appoint  a  depository  where 
all  books  and  papers  necessary  for  the  receiver's  compli- 
ance with  the  order  of  Court  may  be  held  and  access 
S'ven  thereto  to  both  parties  subject  to  such  restrictions  as 
e  Court  may  think  best 

Schlecht's  Appeal,  60  Pa.  17a,  followed. 

Appeals  of  George  M.  Irwin  from  certain  de- 
crees of  the  Common  Pleas  No.  2»  of  Allegheny 
County 9  in  enjoining  appellant,  his  agents,  etc., 
from  disposing  of  any  property  he  might  own  or 
control  and  appointing  a  receiver  for  appellant's 
business,  entered  on  bills  in  equity  wherein  J. 
M.  Haught  and  four  others  were  plaintiffs  and 
appellant  defendant. 

J.  M.  Haught  and  others  filed  a  bill  against 
George  M.  Irwin  and  others  setting  up  that  the 
defendants  was  carrying  on  a  fraudulent  broker- 
age business  and  had  induced  the  plaintiffs  to  en- 
trust money  to  them  and  prayed  an  account, 
and  that  the  defendants,  Irwin  and  others,  hav- 
ing possession  or  control  of  the  funds  of  the 
business  be  enjoined  from  converting  or  paying 
away  or  encumbering  the  same  and  that  a  receiver 
thereof  be  appointed.  A  preliminary  injunc- 
tion was  granted  and  a  receiver  was  appointed, 
and  on  his  refusal  to  act  a  decree  was  made  ap- 
pointing another  receiver. 

A  motion  to  vacate  these  decrees  was  refused 
by  the  Court.    Irwin  then  took    an  appeal. 


The  receiver  'then  demanded  from  Irwin  the 
property,  and  on  his  refusal  to  deliver  the  same 
a  rule  to  show  cause  why  appellant  should  not 
be  attached  for  contempt  made  absolute,  and 
Irwin  was  committed.  He  then  took  another 
appeal.  The  two  appeals  were  heard  together. 
The  assignments  of  error  embraced  the  decrees 
above  referred  to,  the  refusal  to  vacate  them  and 
the  commitment  of  the  appellant.  The  appel- 
lant was  admitted  to  bail  pending  the  appeal  bj 
special  order  made  by  Mr.  Justice  Dean,  di- 
recting him  to  deposit  all  books  and  papers  re- 
lating to  the  subject  pending  the  disposition  of 
the  appeal  with  the  Union  Trust  Company  of 
Pittsburgh. 

/.  S.  Ferguson,  /.  H.  Reed  and  D.  J. 
Patterson,  (with  them  E,  G.  Ferguson,  P.  C. 
Knox,  John  S.  Robb,  Sr,,  and  Thomas  M. 
Marshall,  Sr,,)  for  appellant. 

There  can,  we  think,  be  no  doubt  that  the 
business  referred  to  in  the  bill  was  that  of  deal- 
ing in  wagering  contracts. 

If  this  is  so  there  can  be  no  doubt  that  the 
Court  ought  not  to  have  entertained  the  bill  in^ 
question. 

An  agreement  in  the  form  of  an  executory 
contract  "for  the  purchase  and  sale  of  property, 
but  upon  the  understanding  between  the  parties 
when  the  contract  is  made  that  the  property  is 
not  to  be  delivered,  but  that  one  will  pay  and 
the  other  receive  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  date  of 
performance  is  a  mere  wager  and  void.'* 


Irwin  V,  Williar,  no  U.  S.  499 
North  V.  Phillips,  89  Pa.  250. 
Kirkpatrick  v.  Bonsall,  73  Id. 
Braa*s  Appeal,  55  Id.  294. 


155. 


A  contract  founded  upon  a  transaction  which> 
is  either  malum  prohibitum  or  malum  in  se  can- 
not be  enforced  by  an  action  of  any  kind. 

Rhodes  v.  Sparks,  6  Pa.  473. 
Hippie  V,  Rice,  28  Id.  406. 
Fareira  v.  Gabell,  89  Id.  89. 
Dickson  v,  Thomas,  97  Id.  278. 

A  Court  of  equity  will  not  lend  its  aid  to  a 
party  sui  Juris  to  recover  the  money  he  has  in- 
vested and  lost  in  stock  gambling. 

Smith  f/.  Kammerer,  152  Pa.  98. 
Stewart  v.  Pamell.  147  Id.  523. 

Whether  the  parties  with  whom  the  plainti& 
and  the  other  customers  of  the  appellant  dealt 
regarded  the  contracts  as  bona  fide  contracts  for 
delivery  or  not  is  immaterial.  It  is  enough  that 
the  plaintiffs  themselves  show  that  their  business- 
was  illegal. 

Higgins  V,  McCrea,  116  U.  S.  671. 

Moneys  irrevocably  set  apart  by  both  the 
plaintiffs  and  their  agent,  the  defendant,  for  the 
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pajTment  of  damages  upon  contracts  for  the  pur- 
chase of  wheat  and  paid  over  by  such  agent  in 
satisfaction  of  such  damages,  under  the  rules  of 
the  Board  of  Trade,  cannot  be  recovered  back 
by  the  plaintiff,  under  the  circumstances  of  this 


White  V.  Barber,  123  U.  S.  393. 
In    Illinois,   by  statute,  all  contracts  having 

their  origin  in  gambling  are  void Where 

parties  engage  in  speculating  upon  the  rise  and 
hXL  in  prices  of  property  and  in  gambling  in 
differences,  with  the  understanding  that  there  is 
to  be  no  delivery  of  the  property,  but  merely 
that  the  difference  shall  be  paid  according  to  the 
fluctuation  of  the  market,  the  contract  is  a 
wager  and  ....  void  under  the  statutes  of 
Uliuois. 


Pearce  v.  Rice,  142  U.  S.  2S. 
Watte  V.  Costello,  40  HI.  App.  307. 
Locke  V.  Towler,  41  HI.  App.  66. 


No  right  of  action  can  spring  out  of  an  illegal 
contract,  and  this  rule  applies  not  only  when  the 
contract  is  expressly  illegal,  but  whenever  it  is 
opposed  to  public  policy. 

C.  C.  C  &  I.  R.  Co.  V,  Qosser,  126  Ind.  348. 
Sdunneckle  v.  Waters,  125  Id.  265. 
Thome  v.  Travelers  Ins.  Co.,  80  l4u  15. 

Appellant  cannot  be  compelled  to  strengthen 
the  case  against  him  by  the  production  of  his 
own  books  and  papers. 

Boyle  V.  Smithman,  146  Pa.  255. 
Osbom  V,  Bank,  154  Id.  134. 

I>.  B.  Maxwell,  M.  A.  Woodward  and  H.  L. 
Goehring^  (with  them  George  F,  Hamilton), 
for  appellees. 

The  authorities  cited  in  appellant's  brief  as  to 
wagers  on  prices  are  good  law,  here  and  in  Illi- 
ncns,  but  are  not  applicable  to  the  facts  now  be- 
fore the  Court.  No  authority  is  or  could  be 
cited  for  the  positions  that  if,  through  Irwin, 
but  ignorantly,  plaintiffs  ''did  engage  in  gam- 
Hing  transactions,"  the  knowledge  of  Irwin  was 
their  knowleage  as  between  him  and  them ;  and 
the  proposition  that  they  have  the  burden  of 
proving  their  intention  to  observe  the  law,  is  in 
the  teeth  of  the  authorities  in  Pennsylvania  and 
elsewhere. 

McNaughton  Co.  v.  Haldeman,  160  Pa.  144. 

Peters  v.  Grim.  149  Id.  163. 

8  Am.  and  Eng.  Enc.  Law,  loio,  Notes. 

There  is  nothing  to  show  that  plaintiff  meant 
to  enter  into  an  illegal  business  and  such  a  pre- 
sumption cannot  be  set  up  by  way  of  denial  of 
the  Court's  jurisdiction. 

Kirkpatrick  V.  Bonsall,  72  Pa.  155. 

Even  if  the  plaintiffs  were  all  of  them  proved 
to  have  knowingly  participated,  or  intended  to 
participate,  in  an  illegal  transaction,  the  pres- 


ent suit  is  not  to  enforce  any  obligations  of 
which  such  illegal  transaction  is  the  considera- 
tion, but  it  is  in  disaffirmance  of  it,  and  after  all 
illegal  dealings,  if  ever  begun,  were  closed  and 
ended. 

Peters  v.  Grim,  149  Pa.  163. 

Repplier  v,  Jacobs,  Id.  167. 

Brua*s  Appeal.  55  Id.  294. 

North  V.  Phillips,  89  Id.  250. 

Ruchizky  v.  DeHaven,  97  Id.  202. 

Patterson's  Appeal,  13  Wbbkly  Notes,  154, 

The  jurisdiction  of  a  Court  of  equity  over 
the  subject  of  this  suit  is  sustainable  on  each  and 
all  of  the  following  grounds : 

{a)  Trust :  the  breach  of  a  fiduciary  duty 
assumed  by  defendant  for  his  own  advantage^ 
closely  andogous  to,  but  of  more  stringent  ob- 
ligations than  th^t  owing  by  a  general  managing 
partner  to  special  partners. 

{b)  Account  and  discovery,  based  upon  the 
fiduciary  relation — the  absolute  discretion  and 
control  exercised  by  defendant ;  the  complicated 
nature  of  accounts  of  joint  transactions,  the  in- 
adequacy of  all  legal  remedies. 

{c)  Injunction  and  a  receiver,  to  restrain 
further  breaches  of  trust,  prevent  acts  prejudicial 
to  plaintiffs'  rights  in  the  fund  of  which  they  are 
co-owners,  and  to  take  charge  of  and  preserve 
it,  or  what  may  remain  of  it. 

{d)  The  jurisdiction  is  further  sustainable 
on  the  ground  of  multiplicity  of  suits  and  com- 
plicated accounts. 

Brush  Electric  Co.'s  Appeal,  114  Pa.  574. 
Adams'  Appeal,  1 13  Id.  449. 
Drake  v,  Lacoe,  157  Id.  17. 
ShiUito  V,  Shillito,  160  Id.  167. 

Contempt  of  Court  is  a  substantive  criminal 
offence  and  the  power  to  punish  it  belongs  to 
the  Court  in  which  it  was  committed. 

Passmore  WilliamsoB*s  Case,  26  Pa.  9. 

March  11,  1895.  Mitchell,  J.  The  order 
appointing  a  temporary  receiver  was  an  adjunct 
to  the  preliminary  injunction,  and  legally  a  part 
of  it :  Schlecht's  Appeal,  60  Pa.  172.  Both 
were  interlocutory,  and  the  right  of  appeal 
therefrom  depended  on  the  Act  of  14th  February, 
1866,  P.  L.  28,  which  expressly  provides  that  it 
shall  not  be  a  supersedeas.  The  receiver  having 
made  a  demand  for  the  appellant's  books,  pur- 
suant to  the  order  of  Court,  appellant  refused  to 
deliver  them,  and  having  taken  an  appeal,  re- 
sisted obedience  to  the  order  on  the  ground  that 
the  Court  was  without  jurisdiction  to  make  or 
enforce  it.  Such  claim  cannot  be  maintained. 
It  is  true  that  where  a  Court  is  absolutely  with- 
out jurisdiction  of  the  subject  matter,  as  if  this 
bill  had  been  filed  in  the  Orphans*  Court  or  the 
Oyer  and  Terminer,  its  orders  and  decrees  are 
nullities  and  are  not  binding  on  anybody.      But 
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^here  the  Court  has  jurisdiction  of  the  subject 
matter,  it  is  not  for  any  litigant  party  to  say  that 
it  is  wrongly  exercised,  and  that  he  will  not 
obey.  It  is  his  duty  to  obey,  even  though  his 
contention  may  ultimately  be  successful.  His 
proper  remedy  for  any  threatened  injury,  pend- 
ing the  appeal,  is  to  apply  to  this  Court  for  a 
special  order  of  supersedeas. 

It  is  argued  with  great  earnestness  that  the 
bill  sets  out  no  case  for  jurisdiction  in  equity, 
because  first,  it  is  founded  on  wagering  contracts, 
and  secondly,  because  the  parties  complainant 
have  no  joint  interest,  and  have  their  several 
jremedies  at  law.  The  discussion  of  these  points 
is  premature.  All  that  is  before  us  now  is  the 
^ima  facie  jurisdiction  of  the  Court  over  the 
subject  matter,  and  of  that  there  can  be  no 
doubt.  Appellant  received  the  money  of  com- 
plainants for  investment  in  specified  ways,  and 
with  a  duty  to  account.  The  bill  charged  that 
the  money  had  not  been  so  applied,  and  that  the 
defendant  had  stopped  payment  and  absconded. 
On  this,  the  complainants  were  clearly  entitled 
to  discovery  and  account,  and  the  jurisdiction 
of  the  Court  attached  for  such  purposes.  It  may 
be  that  the  money  having  been  applied  in  ac- 
cordance with  the  contract  of  deposit,  the  de- 
fendant is  not  further  hable,  or  it  may  be  that 
Hie  use  contemplated  was  in  wagering  contracts, 
which  are  illegal,  and  will  not  support  an  action 
even  by  ignorant  and  misguided  participants. 
These  questions  if  in  the  case  at  all  will  arise  on 
the  final  hearing.  We  express  no  opinion  upon 
them  now.  So  in  regard  to  the  joinder  of  nu- 
perous  complainants  having  several  interests,  it 
is  sufficient  at  present  to  say  that  the  money  of 
all  these  parties  was  to  be  used  together  by  their 
•common  agent  and  trustee.  Whose  money  was 
in  (act  so  used,  what  profits  or  losses  if  any,  were 
made,  and  in  what  proportions  due  to  the  dif- 
ferent parties,  were  questions  requiring  a  joint 
investigation,  and  for  which  separate  actions  at 
law  afforded  no  adequate  remedy.  But  as  al- 
ready said,  these  matters  are  presented  prema- 
turely. They  will  be  discu^ed  and  decided 
iHien  they  come  properly  before  us.  They  are 
touched  upon  now  only  to  show  that  the  Court 
HI  entertaining  the  bill  and  making  its  orders 
thereon,  was  not  so  outside  of  its  jurisdiction, 
as  to  justify  the  appellant  in  treating  its  com- 
mands as  nullities  and  refusing  to  obey  them. 

The  terms  of  the  injunction  and  appointment 
of  the  receiver  on  preliminary  hearing  were 
somewhat  severe  and  drastic,  but  the  defendant 
appeared  to  the  learned  Court  as  an  absconder, 
and  the  need  of  such  action  urgent.  We  cannot 
say  that  its  discretion  was  not  properly  exercised. 
The  duty  of  the  receiver  is  primarilv  to  collect 
and  hold  the  assets  to  await  the  final  determina^ 
tion  of  the  case.    In  so  doing  it  is  proper  and 


perhaps  necessary  that  he  should  have  access  to 
the  books.  But  the  books  presumably  contain 
other  matters  that  are  not  relevant  to  the  issues 
of  the  case.  Disclosure  of  these  might  indirectly 
do  serious  injury  to  many  interests  not  involved 
in  the  present  contest,  and  not  in  fault  in  any 
way  concerning  it.  Such  interests  are  entided 
to  protection  from  unnecessary  scrutiny,  and  es« 
pecially  from  that  impertinent  intermeddling 
with  people's  private  affairs  which  the  public 
press  so  often  seeks  to  excuse  under  the  name  of 
enterprise.  The  books  are  at  present  in  the 
hands  of  a  depositary,  under  the  order  of  this 
Court  attached  to  the  allocatur  of  the  appeal, 
and  they  are  now  turned  over  to  the  custody  of 
the  Court  below  for.  the  purposes  of  this  case. 
Both  parties  will  be  entitled  to  access  to  them 
under  such  regulations  as  the  Coiut  shall  pre- 
scribe. The  opinion  of  the  learned  Judge  be- 
low indicates  his  care  for  the  rights  of  the  per- 
sons interested,  and  his  view  that  no  list  of  de- 
positors should  be  published,  and  that  the  ex- 
amination of  the  books  should  be  strictly  con- 
fined to  the  legitimate  needs  of  the  case.  It 
would  be  well  for  the  sake  of  caution  that  such 
restrictions  should  be  formally  incorporated  in 
the  orders  made  permitting  access. 
Order  affirmed. 

BRADLEY  V.  IRWIN. 

March  ii,  1895.  Mitchell,  J.  This  case 
is  ruled  by  Haught  v.  Irwin,  opinion  filed  here- 
with, and  for  the  reasons  there  given,  the  order 
is  affirmed. 

w,  D.  N. 


July  »94.  57.  January  14, 189$. 

Bailie's  Appeal, 

Equity — Responsive  answer — Burden  on  plaits 
iiff^^aches  in  making  claim — Declarations 
and  conduct. 

Where  the  answer  is  responsive  to  the  bill,  the  burden 
is  upon  the  plaintiff  of  OTerooming  it  by  more  than  his 
own  oath. 

Appeal  of  Samuel  Bailie,  respondent,  from  the 
decree  of  the  Common  Pleas  No.  4,  of  Phila* 
delphia  County,  in  a  bill  in  equity  filed  by 
Hugh  Bailie  for  an  account  of  profits  and  de- 
cree for  the  payment  of  amount  found  to  be 
due. 

The  fkcts  are  stated  in  the  opinion  of  the  Su- 
preme Court.  The  court  below  confirmed  the 
report  of  the  master,  Fhincis  H.  Thole,  Esq.^ 
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and  entered  a  decree  in  favor  of  the  plaintiff 
for  the  sum  of  f  830.48  with  costs.  From  this 
decree  respondent  appealed. 

E.  Hunn  Hanson^  (John  Spar  hawk,  Jr,, 
with  hiin)«  for  appellant. 

The  issue  was,  when  was  the  contract  to  end  ? 
The  averment  of  the  answer  is  responsive.  It 
distinctly  replied  to  the  matter  alleged  in  the 
bill,  and  fulfils  the  test  that  there  would  have 
been  ground  for  exception  had  the  answer  been 
otherwise. 

Eaton's  Appeal,  66  Pa.  483. 
Burke's  Appeal,  99  Id.  350. 

Its  statements  should  prevail  in  determining 
the  issue,  unless  they  are  overcome  by  the  testi 
mony  of  two  witnesses  or  of  one  witness  with 
corroborating  circumstances  the  equivalent  of 
another,  or  unless  the  testimony  of  respondent 
impeaches  his  answer. 

William   W.  Ker^  for  appellee. 

March  4,  1895.  Williams,  J.  The  prayer 
for  an  account  in  this  case  rested  on  a  claim  for 
services  as  a  clerk  in  a  grocery  store  at  the  rate 
of  fifteen  dollars  per  week,  and  a  one-fourth  part 
ef  the  profits  made  by  the  store.  The  bill  ad 
mitted  pa3rment  at  the  rate  demanded  from  Oc- 
tober, i887,to  May,  1889,  and  at  the  rate  of  fif- 
teen dollars  per  week  from  the  third  day  of  May 
1889^  to  the  eighteenth  day  of  January,  1890,  at 
which  lime  the  plaintiff  voluntarily  left  his 
brother's  employment :  and  asked  that  an  ac- 
comit  be  taken  of  the  profits  made  from  May, 
1889,  to  January,  1890,  and  that  the  defendant 
be  required  to  pay  over  to  him  the  one-fourth 
thereof.  The  answer  admitted  that  a  contract 
made  in  October,  1887,  as  alleged,  which 
;  by  its  terms  to  continue  until  the  next  an- 
nual account  of  stock  should  be  taken  \  that  this 
took  place  in  May,  1889,  after  which  on  account 
of  the  smallness  of  the  profits,  and  of  the  return 
for  the  use  of  the  capital  employed,  the  share  in 
the  profits  was  no  longer  to  be  paid,  but  the 
plaintiff,  so  long  as  he  chose  to  remain,  was  to 
receive  only  the  weekly  sum  of  fifteen  dollars ; 
tbat  he  remained  on  these  terms  until  the 
dghteenth  day  of  January,  1890,  making  no 
daim  to  share  in  the  profits  during,  nor  at  the 
close  of  this  part  of  his  service,  or  until  more 
than  six  months  afterwards.  This  was  responsive 
to  the  bill.  It  admitted  the  making  of  the  con- 
tract  in  October,  1887,  and  payment  in  accord- 
ance with  its  terms  as  alleged  by  the  i^intiff.  It 
denied  that  the  contract  was  to  continue  indefi- 
nitely,  alleged  that  it  was  ended  by  mutual  con- 
lent  in  May,  1889,  and  that  the  subsequent  ser- 
vices of  the  plaintiff  were  rendered  and  were 
mikd  for  at  the  rate  of  fifteen  doUarsper  week. 

The  question  of  bxx  thus  raised  was  whether! 


the  admitted  contract  remained  in  force  after 
May,  1889.  The  bill  asserted  it.  The  answer 
distinctly  denied  it.  Here  was  oath  against 
oath,  with  the  burden  on  the  plaintiff  of  over- 
coming the  answer.  He  was  not  corroborated, 
however,  by  any  witness  nor  by  any  important 
circumstance.  His  declarations  shown  by  Robin- 
son and  Palmer  make  it  clear  that  he  knew  how 
his  brother  understood  their  relations  after  the 
stock  taking.  The  further  facts  that  with  this 
knowledge  he  continued  at  work  till  1890,  mak- 
ing no  claim  to  any  other  compensation  than 
his  weekly  wages ;  that  when  he  left  he  settled 
upon  that  basis ;  and  that  according  to  his  own 
testimony  he  never  spoke  to  his  brother  on  the 
subject  of  his  interest  in  the  profits  from  the 
stock  taking  in  May,  1889,  till  his  letter  written 
in  July,  1890,  six  months  after  he  left  the  store; 
are  not  consistent  with  his  present  allegation 
that  he  supposed  himself  entitled  to  share  in  the 
profits  during  his  whole  period  of  service. 

On  the  other  hand  his  declarations  and  his 
conduct  are  fairly  corroborative  of  defendant* 
Upqn  the  question  of  fact  on  which  the  case  de* 
pended  the  plaintiff  stood  absolutely  alone, 
while  his  declarations  and  his  conduct  tended  to 
corroborate  the  testimony  of  the  defendant. 
The  fiinr  preponderance  of  the  evidence  was 
against  him,  to  say  nothing  of  the  effect  of  the 
answer,  to  overcome  which  the  plaintiff  required 
more  than  his  own  oath.  The  learned  master 
seems  to  have  lost  sight  of  the  effect  of  the  an- 
swer, and  to  have  reached  the  conclusion  that  it 
was  not  responsive  and  therefore  not  within  the 
rule  which  put  the  burden  on  the  plaintiff  of 
overcoming  it  by  more  than  his  oath ;  and  the 
defendant  contradicted  it  by  his  own  testimony, 
so  as  to  destroy  its  value  as  answer. 

We  are  wholly  unable  to  understand  the  pro* 
cess  by  which  these  conclusions  were  reached. 
We  can  adopt  neither  of  them.  The  answer  is 
responsive  so  far  as  the  only  question  in  contro* 
versy  is  concerned.  It  denies  distinctly  that  the 
contract  covered  any  services  after  the  stock  tak* 
ing  in  May,  1889.  The  defendant's  testimony 
is  in  entire  harmony  with  his  answer,  and  what 
should  be  conclusive  on  the  subject  is  that  the 
plaintiff's  declarations  and  conduct  are  not  con- 
sistent with  an  honest  belief  on  his  part  that  his 
original  contract  continued  in  full  force  after 
May,  1889.  If  the  conclusion  of  the  master 
had  rested  only  on  his  estimate  of  the  credibility 
of  the  parties,  we  should  be  inclined  to  let  them 
stand ;  but  they  do  not  We  can  not  adopt  his 
construction  of  the  answer,  or  of  the  testimony, 
acd  for  this  reason  we  are  constrained  to  reject 
the  conclusions  he  has  reached  in  regard  to  their 
effect.  The  decree  is  reversed  and  the  bill  is 
dismissed,  the  {daintiff  to  pay  the  costs. 

w.  c.  s. 
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July,  '94,  124.  January  21,  1895. 

Davenport  Company   v.  Pennsylvania 
Railroad  Company. 

Bill  for  discovery  —  Reports  of  defendanfs 
agents — Privileged  communicationS'-^Equity 
practice. 

Reports  made  by  the  agents  or  employes  of  a  railroad 
company  to  their  superior  officers  for  die  express  purpose 
of  being  submitted  to  counsel  for  the  preparation  of  a  de- 
fence to  a  pending  action  for  damages  are  in  effect  made 
to  counsel  and  are  therefore  entitled  to  protection  as 
privileged  communications. 

The  assertion  that  documents  inquired  for  are  of  the 
above  character  is  a  good  answer  to  a  bill  to  compel  their 
discovery,  and  the  same  objection  to  their  production 
may  be  taken  advantage  of  when  set  up  in  answer  to  in- 
terrogatories. 

Appeal  of  J.  Davenport,  trading  as  Daven- 
port Company,  plaintiff,  from  the  order  of  the 
Common  Pleas  No.  4,  of  Philadelphia  County, 
dismissing  exceptions  to  answers  of  the  Penn- 
sylvania Railroad  Company,  William  H.  Joyce, 
general  freight  agent,  and  F.  D.  Howell,  freight 
claim  agent,  defendants,  to  interrogatories  filed 
by  plaintiff. 

Plaintiff  brought  suit  against  defendant  to  re- 
cover damages  sustained  by  alleged  negligence 
of  defendant  in  carrying  fruit  from  Philadelphia 
to  Altoona.  In  aid  of  the  action  plaintiff  filed 
a  bill  of  discovery  alleging  that  certain  official 
reports  were  furnished  by  certain  agents  or  offi- 
cers of  defendant  at  Altoona  to  the  main  office 
of  the  company  in  Philadelphia,  in  which  plain- 
tiff* had  an  interest,  and  to  inspection  of  which 
he  was  entitled.  Defendant  demurred ;  the  de- 
murrer was  overruled,  and  a  decree /r^  confesso 
entered  for  want  of  an  answer.  Interrogatories 
were  thereupon  filed,  inquiring  whether  or  not 
it  was  true  that  the  agent  or  agents  of  defendant 
furnished  to  the  main  officers  of  the  corporation 
in  Philadelphia  iii  the  ordinary  course  of  his  or 
their  duty  and  for  the  information  of  the  com- 
pany certain  official  reports  relating  to  the  claim 
in  suit,  and  whether  or  not  any  official  or  offi- 
cials of  defendant  company  or  any  officer  or  offi- 
cers thereof  furnished  such  reports ;  also  inquir- 
ing in  case  the  answer  should  be  in  the  affirma- 
tive by  whom  and  to  whom  the  said  report  or 
reports  were  made  and  on  what  date  or  dates  and 
requesting  that  copies  of  the  said  reports  be  at- 
tached to  the  answers.  The  defendant  an- 
swered: "No — the  reports  in  the  said  case 
made  by  agents,  employ^  or  officers  to  the  de- 
fendants or  to  any  of  them,  their  agents  or  offi- 
cers, on  or  about  June  13,  1892,  and  thereafter, 
were  not  made  in  the  ordinary  course  of  the 
duty  of  the  said  agents,  employ^  and  officers, 
but  all  of  said  reports  were  made  for  the  special 


and  extraordinary  reason  and  occasion  of  pre- 
paring to  resist,  deny  and  defend  against  the 
claim  and  demand  made  against  the  Pennsyl- 
vania Railroad  Company  by  the  plaintiff  in  the 
skid  action  at  law,  by  letter  dated  July  7,  1892, 
and  with  special  reference  to  such  litigation  as  it 
was  anticipated  might  arise  in  consequence  of 
said  demand.  Said  reports  were  particularly 
prepared  in  order  that  if  litigation  should  ensue 
they  might  be  submitted  to  defendants'  counsel,, 
and  the  information  set  forth  in  the  reports  was 
so  set  forth,  inter  atia^  for  that  purpose,  and 
constitutes  the  defendants'  instructions  to  it» 
counsel.  All  the  said  reports  were  made  subse- 
quent to  the  receipt  of  the  said  letter  and  con- 
stitute the  answer  and  defence  of  the  defendants^ 
in  the  said  action  at  law." 

Exceptions  were  filed  to  these  answers  as  in- 
sufficient. The  exceptions  were  dismissed  and 
this  appeal  taken  by  plaintiff,  the  dismissal  of  the 
exceptions  being  assigned  as  error. 

Horace  Af.  Rumsey^  for  appellant. 

No  answer  was  filed  and  it  is  submitted  that 
the  facts  set  forth  in  answer  to  the  interrogatories 
could  properly  have  been  set  up  only  in  an  an- 
swer to  the  bill.  New  matter  cannot  be  set  up^ 
by  way  of  defence  in  answers  to  interrogatories. 

The  dates  of  the  reports  are  not  given,  nor  is 
it  averred  they  were  not  prepared  previous  to 
July  7,  1892,  in  the  ordinary  course  of  duty. 

Plaintiff's  right  to  discovery  is  sustained  by 
the  following  authorities : 

19  Am.  &  Eng.  Encyc.  of  Law,  244. 

Woolley  V,  N.  London  Railway  Co.,  L.  R.  4,  C.  P. 

602. 
Cossey  v  Railway  Co.,  Id.  5,  C.  P.  147. 
M'Corquodale  v.  Bell,  i  C  P.  Div.  471. 
2  Taylor  on  Evidence,  sec.  1795. 

The  extent  of  the  rule  of  privileged  commun- 
ications is  shown  in — 

Anderson  v.  Bank,  45  L.  J.  R.  (Ch.  Div.)  (N.  S.) 

449* 
Bustros  V,  White,  45  Id.  (Q.  B.  D.)  (N.  S.)  642. 
Friend  v.  Railway  Co.  46   Id.   (Q.  B.  D.)  (N.  S.) 

696. 

That  it  does  not  extend  to  a  case  like  the 
present  see — 

Cook  V.  North  Metropolitan  Tramway  Co.,  6  L..  T. 

(Q.  B.  D.)  22. 
Bispham's  Equity,  sec.  563. 
English  V,  Tottie,  45  L.  J.  R.  (Q.  B.)  138. 

It  is  submitted  that  the  answers  should  not  be 
regarded  as  verity,  but  that  the  Court  should 
inspect  the  documents,  as  was  done  in — 

Woolley  V,  N.  London  Railway  Co.,  L.  R.  4,  C.  P. 

611. 
Fenner  v,  London  &  South  Eastern  Railway  Co.,  41 

L.  J.  R.,  (Q.  B.)  (N.  S.)  313. 

John  Hampton  Barnes  and  George  Tucker 
Bispham^  for  appellee,  cited — 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


133 


19  Am.  A  Eng.  Encyc.  of  Law,  242. 

Wharton  on  Evidence,  sec.  743. 

Pa.  Co.  V.  P.  G.  A  N.  R.  R.,  48  Leg.  Int.  146. 

Cossej  V.  L.  B.  &  S.  C.  Ry.  Co.  L.  R.  5.  C.  P.  147- 

Friend  v.  L.  C  &  D.  Ry.  Co.,  46  L.  R.  J.  (Ex.  D.) 

(N.  S.)  696. 
Fenner  v.  L.  S   E,&  Ry.  Co.,  41  L.  J.  R.  (Q.  B. 

D.)  (N.  S.)  313. 
S.  &  V.  Water  Co.  v.  Quick,  L.  R.  3,  Q.  B.  D. 

315. 
The  Theodor  Komer,  L  R.  3  Prob.  Diy.  163. 
Collins  w.  L.  G.  O.  Co.,  68  L.  T.  R.  (Q.  B.  D.) 

(N.  S.)  831. 

*  March  4,  1895.  Williams,  J.  The  plaintiff 
'Shipped  fruit  over  the  defendant's  line  of  road 
firom  Philadelphia  to  Altoona  In  June,  1892. 
When  it  reached  its  destination  it  was  decayed 
Id  soch  an  extent  as  to  occasion  loss  to  the  ship- 
per. An  action  was  brought  against  the  defend- 
ant in  September  of  the  same  year  to  recover  in 
damages  for  the  loss  suffered.  Pending  this  ac- 
tion the  plaintiff  filed  his  bill  on  the  equity  side 
of  the  Court  for  discovery  in  aid  of  the  action 
at  law.  The  specific  discovery  sought  was  of 
certain  writings  described  in  the  bill  as  ''official 
reports  and  communications  made  by  the  agent 
of  the  defendant  at  Altoona,''  in  the  course  of 
flie  ordinary  duties  of  such  agent,  to  the  main 
department  in  Philadelphia  on  and  after  the 
thirteenth  day  of  June,  1892,  for  the  informa- 
tion of  the  railroad  company,  ''and  without  any 
rdference  to  any  litigation."  A  judgment  pre 
^ntfesso  was  obtained  for  want  of  an  answer. 
Interrogatories  were  filed  and  answered.  Two 
of  these  answers  were  excepted  to,  the  excep- 
tions dismissed  by  the  learned  Judge,  and  this 
qypeal  was  then  taken. 

No  question  is  raised  except  that  of  the  suffi- 
ciency of  the  answers  made  to  the  second  and 
third  interrogatories.  By  these  interrogatories 
the  defendant  was  inquired  of  whether  or  not 
any  officer,  acent  or  employ^  of  the  railroad 
company  at  Altoona,  on  or  about  the  thirteenth 
day  of  June,  1892,  or  afterwards,  had  furnished 
to  the  proper  department  of  the  company  at 
niiladelphia  in  the  ordinary  course  of  duty,  cer- 
tain official  reports  relating  to  the  plaintiff's 
daim,  and  directing  that  copies  of  such  reports 
be  attached  to  the  answers.  The  answers  are 
not  a  simple  denial  of  the  existence  of  such  a 
report  as  is  inquired  after,  but  contain  a  state- 
ment of  the  general  character  of  the  report  act- 
ually received.  This  report  they  allege  was  not 
maoe  in  the  ordinary  course  of  business,  but  for 
a  special  purpose,  viz,  to  resist  and  defend 
against  the  clium  which  the  plaintiff  had  made 
(m  the  company  by  letter  dated  the  seventh  of 
Jnly,  1892.  That  it  was  prepared  after  the  re- 
ceipt of  the  plaintiff's  letter  and  as  a  statement 
of  the  defence  of  the  railroad  company  to  the 
claim  set  up  against  it  by  him,  so  that  if  suit  was 


brought  it  might  be  placed  in  the  hands  of  coun- 
sel to  guide  them  in  making  defence.  The  ob- 
jection made  to  these  answers  is  that  they  set  up 
new  matter  that  should  come  into  the  case  by 
answer  to  the  bill.  There  can  be  no  doubt  that 
the  facts  stated  would  have  made  a  good  answer 
to  the  bill,  but  we  think  they  are  equally  good  as 
a  reply  to  the  interrogatories.  If  they  are  true, 
as  for  the  purposes  of  this  appeal  they  must  be 
assumed  to  be,  they  amount  to  a  denial  of  the 
possession  of  any  communication  or  report  such 
as  the  plaintiff  alleges,  and  an  assertion  that  the 
documents  they  have  were  prepared  after  the 
plaintiff's  claim  for  damages  was  made,  and  for 
the  special  purpose  of  resisting  it. 

This  brings  the  documents  within  the  privi- 
lege accorded  to  communications  made  to  coun- 
sel. It  is  true  as  appellant  points  out  that  they 
were  not  made  directly  to  counsel  but  the  an- 
swers allege  they  were  made  to  the  immediate 
superior  of  him  who  made  them  for  the  express 
purpose  of  being  by  him  submitted  to  counsel. 
They  were  in  effect  made  to  counsel,  for  they 
were  made  for  the  use  of  counsel  in  resisting  this 
particular  claim  and  were  transmitted  to  the 
proper  officer,  that  he  might  deliver  them  to  the 
attorney  to  whom  the  defence  of  the  company 
might  be  committed. 

It  is  very  clear  that  such  reports  do  not  belong 
to  the  class  of  instruments  of  which  discovery 
will  be  compelled  by  a  chancellor,  and  the 
learned  Judge  of  the  Court  below  was  right  in 
dismissing  the  exceptions. 

The  decree  appealed  from  is  affirmed  and  the 
appellant  directed  to  pay  the  costs  of  the  appeal. 

J.  D.  B.,  jr. 


Jan.  '94, 448.  January  9, 1895. 

Tradesmen's  Bank  v.  Indiana  Bicycle 

Company. 

Interpleader  —  Replevin  —  Warehouse  receipts 
— Fieri  facias. 

If  ^oods  covered  by  a  storage  receipt  which  is  not 
a  vabd  warehouse  receipt  against  other  creditors,  are 
hypothecated  as  oollatexal  security  for  a  loan  and  sub- 
sequently pass  from  the  custody  of  the  owner  to  that  of 
another  creditor  of  his,  on  the  latt^s  promise  not  to  in- 
terfere with  him  they  cannot  be  talcen  m  execution  bjr  a 
fieri  facias  on  a  judgment  confessed  to  the  second  credi- 
tor. 

Appeal  of  the  Tradesmen's  National  Bank  of 
Philadelphia,  from  the  refusal  of  the  Common 
Pleas  No.  4,  of  Philadelphia  County,  to  take  off 
a  non-suit  entered  in  a  feigned  issue,  wherein  ap- 
pellant had  interplead^  with  the  Indiana 
Bicycle  Company,  to  whom  a  judgment  had  been 
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confessed  by  T.  Henry  Sweeting  and  execution 
issued  thereon. 

On  the  trial  the  facts  appeared  as  follows : — 

The  defendant  in  the  execution,  T.  Henry 
Sweeting,  upon  September  19,  1891,  was  the 
owner  of  a  bicycle  store  and  warehouse  at  639 
Arch  street  At  that  time  he  issued  a  storage 
receipt,  certifying  that  he  had  received  from  the 
Tradesmen's  National  Bank  bicycles  and  bicycle 
supplies  to  the  amount  of  83,500.  This  receipt 
(which  was  not  a  regular  warehouse  receipt,  and 
in  fact  represented  goods  of  Sweeting's  which 
he  meant  to  pledge  to  the  bank,  and  not  goods 
deposited  by  the  bank),  he  deposited  with  the 
Tradesmen's  Bank  as  collateral  seciurity  for  an 
obligation  of  suretyship  which  the  bank  then  en- 
tered into  for  him.  Subsequently  Sweeting  bor- 
rowed some  85,000  from  the  bank,  and  author- 
ized them  to  hold  this  receipt  as  part  collateral 
for  the  loan  as  well  as  for  the  protection  of  their 
bond  of  suretyship.  While  this  receipt  was 
outstanding  Sweeting  removed  his  store  to  815 
Arch  street,  and  gave  up  his  warehouse,  but  he 
removed  the  bicycles,  etc.,  covered  by  the  re- 
ceipt to  his  new  store,  and  came  to  the  bank 
and  chaiiged  his  receipt,  so  that  it  certified  that 
the  bicycles,  etc.,  were  stored  in  his  new  place, 
815  Arch  street. 

About  July,  1892,  Sweeting  confessed  judg- 
ment to  numerous  creditors,  among  them  the  de- 
fendant in  this  case.  Executions  were  immedi- 
ately issued  against  him,  and  all  the  goods  in  his 
store  815  Arch  street  were  levied  upon.  The 
creditors  then  agreed  among  themselves  to  form 
a  limited  stock  company,  under  the  name  of 
'<The  Phoenix  Cycle  Company,"  with  Mr.  Smith 
(the  president  of  the  Indiana  Bicycle  Company) 
as  chairman,  and  agreed  to  sell  all  the  goods  un- 
der their  executions  and  buy  them  in  for  the 
company,,  and  to  open  a  store  at  the  same  place, 
ayd  in  this  way  dispose  of  the  bicycles  and  bi- 
cycle supplies  thus  acquired.  This  was  done. 
All  Sweeting's  stock  was  sold,  including  those 
covered  by  the  receipt,  and  bought  in  for  the 
Phoenix  Cycle  Company,  that  had  been  in  the 
meantime  formed.  The  store  at  8 1 5  Arch  street 
was  then  opened  and  signs  placed  in  front  of  the 
building,  notifying  the  public  that  it  was  occu- 
pied by  and  the  business  conducted  there  by  the 
Phoenix  Cycle  Company.  Sweeting  was  engaged 
by  the  company  as-  manager,  but  owned  at  that 
time  nothing  in  the  building. 

Sweeting  did  not  notify  the  bank  that  the 
goods  covered  by  their  receipt  had  been  levied 
upon,  but  after  the  levy  had  been  made  he  told 
Mr.  Smith  (who  was  not  only  chairman  of  the 
new  Phoenix  Cycle  Company,  but  also  president 
of  the  Indiana  Bicycle  Company,  the  present  de- 
fendant, and  a  large  creditor  of  Sweeting)  that 
he  bad  other  liabilities,  and  that  this  warehouse 


receipt  was  outstanding,  and  asked  permission  to 
bring  into  the  store  of  the  Phoenix  Cycle  Com- 
pany certain  bicycles  and  bicycle  supplies  which 
he  had  in  other  places  to  meet  this  obligation. 
Mr.  Smith  replied,  **As  a  creditor,  I  will  not  in- 
terfere with  those."  Sweeting  then  began  to 
bring  into  the  store  bicycles  and  bicycle  sup- 
plies. Before,  however,  he  had  gotten  in  goods 
to  an  amount  large  enough  to  meet  this  ware- 
house receipt,  Mr.  Smith,  on  behalf  of  his  com- 
pany, the  Indiana  Bicycle  Company,  issued  an 
alias  fi.  fa.,  and  levied  upon  them.  The  bank 
was  then  notified  of  this  levy,  and  at  on<5e 
claimed  the  goods  under  their  warehouse  receipt 
A  non-suit  was  flirected  by  the  Court,  and  upon 
the  subsequent  refusal  of  the  Court  to  take  off 
this  non-suit  an  appeal  was  taken,  and  the  action 
of  the  Court  assigned  as  error. 

Charles  BiddU,  ( WiUiam  Rudolph\  Smith 
with  him),  for  appellant 

Whether  information  was  given  by  Sweeting 
to  Smith  as  to  the  claim  of  appellant  to  the 
goods,  and  whether  Smith  promised  not  to  levy 
on  them  were  questions  for  the  jury. 

Widdall  V,  Garsed.  125  Pa.  358. 
Brooks,  Miller  &  Co.  v.  Bank,  16  Weekly  Notes 
398. 

When  one  comes  into  possession  of  personal 
property,  those  who  deal  with  him  on  the  credit 
of  such  property  must  inquire  into  the  origin  and 
nature  of  his  possession,  so  as  to  know  whether 
he  is  a  purchaser  or  a  bailee.  When  it  is  learned 
that  he  is  a  purchaser,  his  continued  possession 
of  the  same  goods  affords  a  basis  for  the  pre- 
sumption of  continued  ownership,  and  this  is  a 
conclusive  presumption  in  favor  of  bona  fide 
purchasers  and  creditors. 

Stephens  v,  Gififord,  137  Pa.  228. 
Rohland  v,  Rooke,  127  Id.  139. 

It  is  only  necessary  that  the  vendee  should  as- 
sume the  control  of  the  subject,  so  as  reason2d>ly 
to  indicate  to  all  concerned  the  fact  of  the 
change  of  ownership. 

Garretson  v.  Hackenberg,  144  P&.  113. 
Crawford  v.  Da^is,  99  Id.  579. 
Smith -v.  Crisman,  91  Id.  428. 

The  law  condemns  apparent  possession  as 
owner  without  notice  to  the  public. 

Smith  V,  Crisman,  91  Pa.  428. 
Craig's  Appeal,  77  Id.  448. 

.  The  jury  should  pass  upon  the  actual  owner- 
ship. 

Evans  v,  Scott,  89  Pa.  136. 
Remiinger  v,  Spatz,  128  Id.  524. 

If  we  consider  Sweeting  in  the  light  of  a^ 
bailee,  he  comes  within  those  cases  where  it  has 
been  decided  a  sale  is  good  against  credkors 
without  delivery  of  possessioni  a  symboKc  dt> 
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livery  being  all  that  is  required,  for  the  reason 
that  die  clumge  of  title  does  not  leave  in  the 
bailee  ai^>arent  ownership  of  the  goods. 

Lintoo  V,  Butx,  7  Burr.,  89. 
Woods  V.  HnU,  81  Pa.  451. 
Stephens  v,  Gififord,  137  Id.  332. 

y.  Martin  Rommel^  for  appellee. 

March  11,  1895.  Mitchell,  J.  It  must  be 
conceded  that  the  storage  receipt  was  not  under 
Uie  evidence  such  a  warehouse  receipt  as  gave 
the  plaintiff  a  complete  title  which  could  be  as- 
aertol  generally  against  a  creditor  lev3dng  on  the 
goods..  But  this  case  depends  on  entirely  dif- 
ferent principles.  The  goods  came  within  the 
grasp  of  the  defendants  in  reliance  on  their 
promise  not  to  levy  upon  them.  As  between  the 
defendants  and  Sweeting  their  judgment  debtor, 
tins  promise  might  be  unavailing  for  want  of 
consideration,  his  goods  wherever  found  being 
answerable  for  their  debt.  But  plaintiff  had  an 
equity  in  them,  and  if  they  had  been  delivered 
to  it  by  Sweeting  the  bank  would  have  had  a 
valid  lien  on  them  which  would  have  been  good 
against  defendants  and  all  others.  The  goods 
were  the  property  of  Sweeting  and  were  out  ot 
the  reach,  for  the  time  at  least,  of  the  defend- 
ants, for  they  were  held  by  other  parties  on  con- 
agnments  by  Sweeting.  The  latter  says  dis- 
tinctly in  his  testimony  that  he  informed  Mr. 
Smith,  the  president  of  defendant  company, 
that  he  had  these  goods  out  on  consignment  and 
he  would  like  to  have  them  to  meet  his  other  lia- 
Inlities,  "to  provide  for  the  payment  of  the  bank, 
OT  the  meeting  of  this  warehouse  receipt,  and  Mr. 
Smith  said  he  would  not  interfere  with  those 
diings."  Relying  on  this  promise  Sweeting 
brought  the  goods  to  the  defendants'  place  and 
stored  them  there.  It  is  a  fair  presumption  that 
except  for  this  promise  Sweeting  would  have 
turned  the  goods  over  to  the  actual  custody  of 
the  bank,  which  would  have  made  its  title  good 
against  everybody.  But  even  without  this  pre- 
sumption, the  goods  were  brought  to  the  defend- 
ants' knowledge  and  within  their  grasp,  with  no- 
tice that  they  were  pledged  to  the  bank  and  in 
reliance  on  the  promise  not  to  interfere  with 
them.  As  against  the  bank,  defendants  are  es- 
topped from  denying  the  sufficiency  of  the  set- 
ting apart  to  the  bank,  and  the  validity  of  its 
title.  To  allow  them  to  do  so  would  be  to  allow 
them  to  profit  by  a  breach  of  good  faith  to  the 
prejudice  of  'the  plaintiff. 

Judgment  reversed  and  procedendo  awarded. 

w.  D.  N. 


Oct.  '94,  226.  November  i,  1894. 

Mentel  v.  Hippely. 

Evidence — Offer  cf-^Maiicious  frosecution — 
When  it  may  be  begun. 

An  offer  of  testimony  may  be  explained,  but  it  cannot 
be  enlarged  by  a  statement  of  its  purposes. 

In  an  action  for  damages  for  malicious  prosecution  an 
offer  to  show  that  the  magistrate  issued  a  warrant  after  a 
statement  of  the  occurrences  upon  which  a  charge  of 
larceny  was  based,  does  not  raise  the  question  whether 
the  prosecution  was  instituted  by  the  advice  of  the  magis- 
trate given  and  acted  upon  after  full  disclosure  of  all  the 
facts.  Nor  ean  such  an  offer  be  helped  by  a  statement  of 
what  was  intended  to  be  shown  by  such  offer. 

A  suit  for  malicious  prosecution  may  be  begun  after  a 
hearing  and  discharge  by  a  committing  magistrate. 

Appeal'  of  Isaac  Hippely,  defendant,  from  the 
judgment  of  the  Common  Pleas  No.  3,  of  Alle- 
gheny county,  in  an  action  brought  by  E.  J. 
Mentel,  to  recover  damages  for  an  alleged 
malicious  prosecution.  On  the  trial,  before  Mc- 
Clung,  J.,  it  appeared  that  the  defendant  made 
information  against  the  plaintiff,  charging  him 
with  larceny ;  that  the  latter  was  arrested  and, 
at  the  hearing,  was  discharged. 

Defendant  was  interrogated  by  his  counsel  as 
follows : — 

**  Now,  Mr.  Hippely,  when  you  went  down  to 
Alderman  McKelvey,  I  wish  you  would  state 
whether  you  made  a  statement  of  the  matter  with 
respect  to  the  taking  of  this  keeper  or  lock  from 
the  door  of  the  water  closet  and  how  the  matter 
arose  and  all  the  matters  connected  therewith  to 
the  alderman  before  the  information  was  made 
and  state  further  whether  after  such  statement 
was  made  by  you  he  took  this  information. " 

Objected  to  as  incompetent  and  irrelevant. 

By  Mr.  Fitzsimmons :  "  This  question  is  for 
the  purpose  of  showing  that  there  was  no  malice, 
but  that  the  defendant  laid  all  these  matters  with 
respect  to  the  taking  of  this  keeper  or  lock  from 
the  door  of  the  water  closet  before  the  alder- 
man, before  he  took  the  information  and  was 
advised  to  make  that  information." 

By  Mr.  Patterson :  **  My  objection  is  that  it 
is  incompetent  and  irrelevant.*' 

Objection  sustained.  (First  assignment  of 
error.) 

The  plaintiff  offered  in  evidence  the  informa- 
tion made  by  defendant.  Objected  to  because 
no  averment  that  the  proceeding  was  at  an  end 
before  suit  brought.  Objection  overruled. 
(Second  assignment  of  error.) 

The  Court  left  the  question  of  probable  cause 
to  the  jury. 

Verdict  for  plaintiff  for  ^500,  and  judgment 
thereon.  Defendantappealed,  assigningfor error, 
inter  aUa,  the  above  rulings  on  the  evidence. 


Digitized  by 


Google 


136 


WEEKLY  NOTES  OF  CASES. 


James  Fiizsimmons^  for  appellant. 

If  a  prosecutor.acts  upon  the  advice  of  a  mag- 
istrate after  a  full  and  fair  statement  of  facts,  that 
is  a  defence. 

Bernar  v.  Dunlap,  94  Pa.  329. 
Brobst  V,  Ruff,  100  Id.  91. 

The  only  way  to  prove  the  record  was  by  call- 
ing the  magistrate. 

Spears  v.  Cross,  7  Port.  439. 
Selwyn's  Nisi  Prios,  1073. 

In  all  actions  of  malicious  prosecution,  it  must 
be  alleged  and  proven  that  the  proceedings  are 
at  an  end  and  fully  determined. 

Stephens  on   Malicious  Prosecution,  page  99  and 

notes. 
Stewart  v.  Sonnenbom,  93  U.  S.  187. 
Gillespie  v.  Hudson.  11  Kan.  131. 
Qoon  V,  Gerry,  13  Gray  202. 
Bell  V,  Percy,  11  Ired.,  (N.  C ,)  223. 
Lowe  V.  Wartman,  I  Atlantic  490. 
Emerson  v.  Cochran,  4  Id.  500. 
R.  R.  Co.  V,  Hnnt,  7  Id.  279. 
Murphy  v,  Moore,  11  Id.  065. 

An  averment  that  plaintiff  was  released  and 
discharged  from  imprisonment  will  not  suffice. 

Morgan  V.  Hughes,  2  T.  R.  231. 

2  Saunders  on  Pleading  and  Evidence,  190. 

Sweet  V.  Shackelford,  i  N.  &  M.  36. 

Teague  v.  Wilks,  3  McCord  461. 

I  Brewster's  Piactice,  329. 

Kirkpatrick  v.  Kirkpatrick,  39  Fk.  288. 

/.  Walter  Day,  (£>.  F.  Patterson  vnA  him), 
for  appellee. 

The  dismissal  of  the  accused  on  a  hearing  be- 
fore a  magistrate  is  sufficient  to  support  an  ac- 
tion for  malicious  prosecution. 

Zebley  v.  Storey,  117  Pa.  478. 
Barhight  v,  Tammany,  158  Id.  545. 
Belhoffer  v.  Loeffert,  159  Id.  374. 
Hill  V,  Egan,  160  Id.  119. 

Defendant  will  not  be  permitted  to  prove  that 
lie  acted  under  the  advice  of  a  magistrate. 

Brobst  V.  Ruff,  100  Fk.  91. 

Proof  of  such  advice  will  not  be  received  as 
mitigation  of  damages. 

Beihofferv.  Loeffert,  159  Pa.  374. 

January  7,  1895.    Fell,  J.    The    offer   of 

testimony,  the  rejection  of  which  is  the  subject 

of  the  first  assignment  of  error,  went  only  to 

.  show  that  after  a  statement  made  by  the  plaintiff 

.to  the  magistrate  of  the  occurrences  upon  which 


the  charge  of  larceny  was  based,  that  officer  took 
the  information  and  issued  the  warrant.  It  did 
not  go  to  the  extent  of  showing  that  the  prose- 
cution was  commenced  under  the  advice  of  the 
magistrate,  and  it  was  not  helped  by  the  state- 
ment  of  what  was  intended  to  be  shown  by  it. 
An  offer  of  testimonv  may  be  explained,  but  it 
cannot  be  enlarged  by  a  statement  of  its  pur- 
pose. It  must  stand  or  fall  as  made.  The  as- 
signment therefore  does  not  raise  the  question 
whether  in  an  action  for  malicious  prosecution  it 
is  competent  to  prove,  as  tending  to  rebut  the 
presumption  of  malice,  that  the  prosecution 
was  instituted  by  the  advice  of  a  magistrate 
sought  in  good  faith  before  the  commencement 
of  proceedings  and  given  and  acted  upon  after 
a  ftdl  and  frank  disclosure  of  all  the  facts,  and 
it  is  unnecessary  now  to  consider  it 

The  fourth  assignment  is  based  upon  the  al- 
leged insufficiency  of  the  statement  of  the  cause 
of  action  in  that  it  ''does  not  contain  the  aver- 
ment that  the  proceedings  before  the  alderman 
were  fully  ended  and  determined  before  the  suit 
was  brought."  It  is  set  out  in  the  statement  that 
the  aldermen  after  hearing  announced  that  the 
charge  of  larceny  was  not  sustained,  and  that 
the  plaintiff  was  publicly  discharged  from  arrest. 
This  averment  we  think  sufficient  to  sustain  the 
action.  The  discharge  was  the  end  of  the  pros- 
ecution as  far  as  the  defendant  was  concerned, 
and  practically  it  was  its  end  to  all  intents  and 

Eurposes.  The  prosecution  might  be  renewed, 
ut  this  is  true  in  the  case  where  a  biU  of  indict- 
ment had  been  ignored,  or  where  the  discharge 
has  been  made  by  a  Judge  after  a  hearing  under 
a  writ  of  habeas  corpus.  There  are  many  cases 
in  our  reports  founded  upon  prosecutions  which 
ended  by  the  ignoring  of  the  indictments,  and 
it  was  distinctlv  held  in  Zebley  t^.  Storey,  117 
Pa.  478,  that  the  discharge  of  die  plaintiff  upon 
a  writ  of  habeas  corpus  was  such  a  final  deter- 
mination of  the  prosecution  against  him  as 
would  entitle  him  to  maintain  an  action  for  ma- 
licious prosecution.  It  was  said  in  that  case,  af- 
ter quoting  the  ruling  upon  the  question  by 
Judge  Bell  at  nisiprius  reported  in  Charles  9. 
Abell,  Brightly,  131 :  "The  practice  of  com- 
mencing suit  for  malicious  prosecution  after  a 
hearing  and  discharge  by  a  committing  magis- 
trate appears  to  have  pa^ed  imchalleng^  in  this 
State." 
The  judgment  is  affirmed. 

w.  M.  s.  jr. 
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g)upreme  ®ourt- 


Ib7  '94,  3>-  May  30, 1894. 

Commonwealth  v.  Pittsburgh  &  West- 
em  Railway  Co. 

Taxation — Corporations — Valuation  of  capital 
Stock— Act  of  June  8,  i8gi. 

Under  the  Act  of  June  8,  1891,  P.  L.  329,  the  auditor, 
genoal  and  State  treasurer  cannot  chance  the  apjiraised 
vahie  of  stock  of  a  corporation  made  under  oath  by  the 
ptendent  and  treasurer  of  the  same,  when  their  only 
b«sb  for  the  change  is  that  the  net  earnings  represent,  at 
6  per  cent  interest,  a  larger  sum  than  that  returned  by 
die  oei<^rs  of  the  company. 

Appeal  of  the  Commonwealth  from  the  judg- 
ment of  the  Common  Pleas  of  Dauphin  County, 
sustaining  appeals  from  tax  settlement 

The  case  was  tried  before  Simonton,  P.  J., 
without  a  jury.  The  following  is  a  copy  of  his 
opinion : — 

**This  is  an  appeal  by  the  corporation 
defendant  from  the  settlement  of  an  account 
against  it  by  the  auditor-general  and  State  treas- 
urer for  tax  on  capital  stock  for  the  year  ending 
the  first  Monday  of  November,  1893,  and  it  was 
tried  by  the  Court  without  a  jury  under  the  Act 
of  AprU  23,  1B74. 

**i.  Defendant  is,  and  was  during  the  year 
1893,  a  corporation  of,  and  doing  business  in  the 
State  of  Pennsylvania,  having  an  authorized  paid 
in  capital  stock  of  ^12,000,000,  divided  into 
340,000  shares  of  the  par  value  of  ^50  each. 
Defendant's  gross  earnings  during  the  tax  year 
1893  were  |i 94331880.53,  and  its  net  earnings 
were  ^308,960.13.  No  dividend  was  declared 
by  d^endant,  nor  was  any  amotmt  of  profit  add- 
ed to  surplus  or  sinking  fund,  during  said  tax 
year.  There  were  no  ^es  made  of  shares  of 
defendant's  capital  stock  between  the  first  and 
fifteenth  days  of  November,  1893,  and  the  high- 
est price  of  sale  of  stock  during  said  tax  year 
was  I14,  and  the  average  price  was  ^11.50. 
These  fiaicts  are  shown  by  the  report  made  by 
defendant's  president  and  treasurer,  under  sanc- 
tion of  the  prescribed  oath,  as  required  by  sec- 
tion four  of  the  Act  of  1891,  (P.  L.  339).  Ac- 
ccBipan3ring  said  report  was  an  appraisement  of 
said  capitu  stock,  made  by  said  president  and 


treasurer  under  oath,  estimating  and  appraising 
its  actual  value  in  cash  as  follows:  100,000 
shares  preferred  at  ^14  per  share,  and  140,000 
shares  common  at  $g  per  share,  amoimting  in 
all  to  f  3,660,000. 

**3.  The  auditor-general  and  State  treasurer 
were  not  satisfied  with  and  did  not  accept  this 
appraisement ;  but  as  they  understood  to  be  their 
duty  under  the  law,  made  an  appraisement  and 
fixed  the  value  of  said  capital  stock  at  ^5,149,- 
335.33.  In  making  this  appraisement  they  had 
before  them  no  other  evidence  of  its  actual  value 
than  that  contained  in  the  report  made  by  the 
officers  of  the  corporation  as  above  stated ;  ^d 
this  amount  was  adopted  by  them  as  the  value 
of  the  capital  stock  because  it  was  the  sum  which 
at  6  percent,  would  produce  {308,960. 13,  the 
amount  of  net  earnings  shown  by  said  report  to 
have  been  made  by  defendant  during  said  tax 
year.  On  this  valuation,  so  made  by  the  audi- 
tor-general and  State  treasurer,  an  account  was 
settled  against  defendant  for  tax  at  the  rate  of 
five  milb  amounting  to  {259746.68,  from  which 
settlement  defendant  duly  appealed  to  this 
Court. 

**3.  The  nature  of  the  business  in  which  de- 
fendant is,  and  was  during  said  tax  year,  en- 
gaged, the  date  of  its  organization,  the  nature 
and  amount  of  the  tangible  property  and  assets 
belonging  to  it,  the  amount  of  its  receipts  and 
expenditures  annually  from  1889  to  1893,  and 
the  amount  of  its  bonded  indebtedness,  with 
other  facts  relative  to  the  value  of  its  capital 
stocky  are  fully  set  forth  in  an  affidavit  filed  in 
this  case  and  received  on  the  trial  in  the  nature 
of  a  deposition  which  is  hereby  referred  to  and, 
so  far  as  it  states  matters  of  fact  as  distinguished 
from  matters  of  opinion,  is  made  part  of  this 
finding. 

**4.  No  evidence  has  been  produced  on  be- 
half of  the  Commonwealth  tending  to  show  that 
the  financial  standing  of  the  corporation  defend- 
ant was,  between  the  first  and  fifteenth  days  of 
November,  1893,  different  from  that  reported, 
or  the  actual  value  of  its  capital  stock  greater 
than  the  amount  at  which  it  was  appraised  by 
defendant's  president  and  secretary,  and  having 
in  view  all  the  evidence  in  the  case  we  find  as 
an  inference  of  fact  therefrom  that  its  capital 
stock  was  not  then  of  any  greater  value  than  that 
at  which  it  was  so  appraised,  viz,  {3,660,000. 

[''The  legal  questions  raised  by  the  specifica- 
tions of  objections  filed  with  the  iqppeal  have 
been  recentlv  determined  in  Commonwealth  v. 
Sharon  Coal  Company,  33  June  term,  1893, 
and  Commonwealths.  Edgerton  Coal  Company, 
31  June  term,  1893,  and  need  not  be  further 
discussed  here;  and  the  general  principles  on 
which  the  question  of  fact  of  the  actual  value  in 
cash  of  the  capital  stock  of  a  corporation  is  to  be 
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determined  are  stated  in  the  opinion  recently 
filed  in  Commonwealth  v.  Delaware,  Susque- 
hanna and  Schuylkill  Railroad  Company,  302, 
March  term,  1893.  A  careful  consideration  of 
the  facts  of  this  case  in  the  light  of  these  princi- 
ples has  led  us  to  the  conclusion,  as  above 
stated,  that  die  capital  stock  of  the  corporation 
defendant  was  reported  and  appraised  by  its 
president  and  treasurer  at  its  actual  value  in  cash, 
and  that  the  Commonwealth  is  entitled  to  re- 
cover only  the  amount  of  tax  at  the  rate  of  five 
mills  on  said  appraised  value]  as  follows : — 

Appraised  value  of  capital  stock f  2,660,000 


Tax,  five  mills |i3»3<» 

Interest  from  June  26,  1893*  to  January  26, 

1894,  at  12  per  cent,  per  annum 931 

Attomey-generars  commission  at  5  per  cent...  665 


Totals |I4»896 


"For  which  amoimt  judgment  is  directed  to  be 
entered  .  in  favor  of  the  Commonwealth  and 
against  defendant  if  exceptions  be  not  filed  with- 
in the  time  limited  by  law." 

The  Commonwealth  filed  an  exception  to  the 
portion  of  the  opinion  above  quoted  in  brackets, 
which  the  Court  dismissed.  This  appeal  was 
then  taken,  assigning  for  error  this  action  of  the 
Court. 

W.  U,  Hensely  attorney-general,  {James  A. 
Stranahan,  deputy  attorney-general  with  him), 
for  appellant. 

Lyman  D.  Gilbert y  (with  \i\m  John  H.  Weiss 
and  Johns  McCleaves)^  for  appellee. 

March  4,  1895.  Per  CxmiAM.  This  case 
presents  about  the  same  facts  as  were  found  in 
Commonwealth  v.  Edgerton  Coal  Company,  No. 
21  of  June  term,  1893,  of  same  Court. 

The  capital  stock  of  the  company  was  if  12,- 
000,000 ;  its  net  earnings  for  the  year  1892  were 
^308,960.12.  No  dividend  was  declared  for 
the  year,  nor  were  any  additions  made  to  sink- 
ing or  surplus  fund.  The  average  price  at 
which  the  stock  had  sold  during  the  year,  was 
^11.50  per  share.  The  president  and  treasurer 
of  the  company  under  oath  appraised  the  entire 
value  of  the  stock  at  f  z,66o,ooo.  The  auditor- 
general  and  State  treasurer  not  being  satisfied 
with  this,  re-appraised  it  for  taxation  at  f  5,1 49,- 
335.33.  The  only  basis  for  thus  raising  the 
value  was  that  6  per  cent,  on  this  sum  would 
produce  the  net  earnings.  The  learned  Court 
below,  as  in  Commonwealth  v*  Edgerton  Coal 
Company,  supra,  held  this  to  be  error,  and 
adopted  as  the  value  for  taxation,  the  appraised 
value  returned  by  the  officers. 

We  affirmed  the  judgment  in  the  case  men- 
tioned, and  see  no  reason,  in  affirming  this  judg- 


ment, to  add  anything  toj^the  reasons  therein 
given.  ^^i? 

The  judgment  is  affirmed,  and  the  appeal  is 
dismissed  at  costs  of  appellant. 

[See  report  of    Commonwealth    v,  Edgerton   Coal 
Company  in  35  Weekly  Notes,  205.] 

w.  M.  s.,  jr. 


July,  *94,  146.  February  i,  1895. 

City  to  use  of  Kelley  v.  Bowman. 

Claim  for  paving — Street  railways — Special  Act 
of  June  p,  1857— Philadelphia  ^^ty  0^^' 
nances  of  July  7,  1857 ,  ^^^  April  /,  1839^ 
Affidavit  of  defence. 

Upon  the  qnestion  of  the  sufficiency  of  an  affidavit  of 
defence  to  prevent  judgment,  the  Court  is  not  at  liberty 
to  regard  any  other  matters  than  such  as  appear  in  the 
affidavit. 

To  a  scire  facias  on  a  municipal  claim  for  paving  the 
street  in  front  of  defendant*s  lot,  defendant  filed  an  affi- 
davit, setting  forth  that  the  street  in  question  was  occu- 
pied by  the  tracks  of  the  Philadelphia  &  Delaware 
River  Railroad  Company,  and  that  by  the  special  Act  of 
June  9, 1857,  P.  L.  002,  and  the  ordinance  of  the  dty  of 
Philadelphia  passed  July  7,  1857,  the  said  company  is  re- 
quired to  be  at  the  expense  of  paving  the  streets  occupied 
by  its  tracks : 

Held,  that  the  affidavit  made  out  an  apparent  non-lia- 
bility of  the  defendant,  and  was  sufficient  to  prevent  the 
entry  of  judgment 

The  ordinance  of  the  City  of  Philadelphia  approved 
April  I,  1859,  and  alleged  to  modify  the  ordinance  of 
1857,  not  appearing  upon  the  record,  was  not  considered 
by  the  Court 

Appeal  of  Fremont  Bowman,  defendant, 
from  the  judgment  of  the  Common  Pleas  No.  4, 
of  Philadelphia  County,  for  plaintiff,  the  City  of 
Philadelphia,  to  use  of  William  Kelley,  for  want 
of  a  sufficient  affidavit  of  defence. 

This  was  a  municipal  claim  for  paving  a  por- 
tion of  Kensington  avenue  in  front  of  defend- 
ant's property.  The  street,  while  still  unpaved, 
had  been  occupied  by  a  double  track  railway  of 
the  Philadelphia  &  Delaware  Railway  Company, 
afterwards  called  the  Frankford  &  Southwark 
Philadelphia  City  Passenger  Railway  Company. 
The  defendant  filed  an  affidavit  ailing  that  by 
the  charter  of  this  company  and  an  ordinance 
of  the  city  of  Philadelphia  adopted  July  7, 1857, 
the  company  was  liable  for  the  cost  of  this  pav- 
ing. 

After  argument  the  Court  entered  judgment 
for  want  of  a  sufficient  affidavit  of  defence.  De- 
fendant appealed,  assigning  this  action  of  the 
Court  for  error. 

Frank  P.  Prichardy  {Wendell  P.  Bowman 
with  him),  for  appellant. 
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There  is  a  technical  objection  to  the  judgment 
in  the  present  case  from  the  fact  that  the  statute 
and  ordinance  set  out  in  the  affidavit  present  a 
complete  defence.  If,  however,  the  Court  will 
take  judicial  notice  of  the  ordinance  of  April  i, 
1859,  complainant  contends  that  the  railroad 
company  was  not  relieved  by  such  ordinance. 
Examination  of  the  charter  shows  that  the 
company  was  given  permission  to  occupy  the 
streets,  providing  the  consent  of  councils  was 
given.  Councils  annexed  a  condition  to  their 
consent,  viz :  the  ordinance  of  1857,  which  re- 
quired the  companies  to  pave  the  streets. 

Philadelphia  v.  Ridge  Ave.  Pass.  Railway  Co.,  143 

Pa.  444. 
Philadelphia  v.  Spring  Garden   Market  Company. 
161  Id.  532. 

The  Act  and  the  ordinance  thus  formed  a  con- 
tract between  the  city  and  the  railway  company, 
and  the  rights  and  the  burdens  of  the  public 
were  determined  by  it.  The  municipality  could 
not  alter  it.  There  is  a  distinction  between  this 
charter  and  such  a  charter  as  was  involved  in 

Philadelphia  v,  Evans,  1 39  Pa.  483. 

The  ordinance  of  1859  ^^  ^^  special  refer- 
ence  to  the  Philadelphia  &  Delaware  River  Rail- 
way Company,  and  reasonable  construction  of 
it  is  that  it  applied  to  those  cases  (as  in  the  case 
last  cited),  where  the  companies  were  subject  to 
regulation  by  ordinance  of  councils. 

John  Af.  Ridings f  for  appellee. 

The  provisions  of  the  charter  of  this  company 
are  in  effect  the  same  as  in  the  case  of 

Philadelphia  v.  Evans,  139  Pa.  483. 

All  the  questions  arising  in  this  case  were  de- 
cided in 

Leake  v.  The  City  of  Philadelphia,  150  Pa.  643. 

February  i8,  1895.  Green,  J.  As  this  case 
raises  only  a  question  of  the  sufficiency  of  the 
affidavit  of  defence  to  prevent  judgment,  we  are 
of  course  not  at  liberty  to  regard  any  other  mat- 
ters than  such  as  appear  in  the  affidavit.  The 
action  was  a  scire  facias  upon  a  municipal  claim 
for  paving  the  street  in  front  of  the  defendant's 
lot  The  defence  was  that  a  designated  passen- 
ger railway  company  was  legally  bound  to  do  the 
work  for  which  the  claim  was  made,  and  there- 
fore the  defendant  was  not  liable.  In  the  case 
of  Philadelphia  v.  The  Spring  Garden  Market 
Co.,  161  Pa.  552,  we  held  that  where  the  Legis- 
lature has  imposed  upon  a  street  railway  com- 
pany the  obligation  of  paying  for  the  original 
paving  of  a  street,  an  abutting  land  owner  can 
set  up  such  legislative  action  as  a  defence  to  a 
suit  brought  by  the  city  against  himself  to  recover 
the  cost  of  the  original  paving.  Our  Brother 
Mitchell,  delivering  the  opinion,  said,  **We 


see  nothing  to  prevent  the  property  holder  from 
taking  advantage  of  the  provisions  of  the  Act  of 
1864.  That  Act,  it  is  true,  is  a  charter,  and  in 
that  sense  a  contract  between  the  State  and  the 
company  to  which  the  property  owner  is  not  a 
party.  But  as  was  said  by  Sharswood,  J.,  in 
Penn.  &  Ohio  Canal  Co.  v.  Graham,  63  Pa.  290, 
'the  charter  is  indeed  a  contract  imposing  upon 
the  corporation  the  burden  of  performing  a  cer- 
tain duty  to  the  public,*  and  in  the  present  case 
the  intent  is  clear  to  put  on  the  railway  company 
that  portion  of  the  public  duty  which  relates  to 
the  paving  of  streets,  and  thereby  to  relieve  the 
abutting  property  owner." 

In  the  case  at  bar  the  affidavit  of  defence  sets 
up  the  Act  of  June  9,  1857,  P.  L.  802,  which  is 
a  supplement  to  the  charter  of  the  Philadelphia 
&  Delaware  River  Railroad  Company,  which 
subjects  that  company  to  any  ordinances  passed 
by  the  city  councils  with  reference  to  the  grad- 
ing, paving,  repaving,  etc.,  of  the  streets  over 
which  their  railway  is  laid,  and  a  proviso  that  the 
said  streets  shall  be  kept  in  repair  by  the  railway 
company.  The  affidavit  further  asserts  that  the 
railway  built  by  the  said  company  is  laid  upon 
the  street  on  which  the  defendant's  property  is 
situated,  and  further  sets  forth  certain  city  ordin- 
ances  which  provide  that  all  passenger  railway 
companies  within  the  city  shall  be  at  the  entire 
cost  and  expense  of  maintaining,  paving,  repav- 
ing and  repairing  that  may  be  necessary  upon 
any  road,  street,  avenue,  or  alley  occupied  by 
them.  The  Act  of  1857  and  the  various  ordin- 
ances of  the  city  which  are  described  in  the  affi- 
davit  of  defence,  make  out  an  apparent  non- 
liability of  the  defendant  for  the  work  claimed 
for  in  this  action,  and  therefore  it  was  error  to 
enter  judgment  for  want  of  a  sufficient  affidavit 
of  defence.  A  discussion  appears  in  the  paper 
books  upon  the  effect  of  another  and  later  ordi- 
nance of  the  city  upon  the  defendant's  liability, 
but  as  that  ordinance  does  not  appear  on  the 
record,  we  can  take'  no  cognizance  of  it  at  this 
time. 

A  prima  facie  defence  is  set  forth  in  the  de- 
fendant's affidavit  and  therefore  judgment  must 
be  deferred  until  a  final  hearing. 

Judgment  reversed  and  procedendo  awarded. 

J.  D.  B.,  jr. 
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Oct  '94,  324.  November  13,  1894. 

In  re  Road  in  Ohio  and  Ross  Townships. 

Road  laW'^^Re-viewer — Petitioner — Practice. 

The  appointment  of  the  original  petitioner  for  a  road 
as  a  re-viewer  is  an  irregularity  fatal  to  all  subsequent 
proceedings. 

Testimony  taken  on  a  general  appeal  from  a  report  of 
viewers  is  no  part  of  the  record  and  the  decision  of 
the  Court  in  a  road  case  must  be  based  upon  the  report 
of  viewers,  re-viewers  or  re-re-viewers. 

Appeal  of  certain  petitioners  from  the  order 
of  the  Quarter  Sessions  of  Allegheny  County, 
confirming  a  report  of  viewers. 

The  facts  as  disclosed  by  the  record  are  suffi- 
ciently stated  in  the  opinion  of  the  Supreme 
Court,  infra.  The  Court  confirmed  a  report  of 
re- viewers  and  set  aside  reports  of  viewers  and 
re-re-viewers.  On  appeal  this  action  was 
assigned  as  error. 

N.  JT.  .S4<^<rr,  for  appellant. 

R.  B.  Petty,  for  appellees. 

January  7,  1895.  Sterrett,  C.  J.  Owing 
to  illness  of  the  county  engineer,  who  by  special 
law  was  both  viewer  and  artist,  die  first  order  to 
view  was  duly  extended  and  made  returnable  to 
June  sessions,  1892,  at  which  a  report  in  £sivor 
of  the  proposed  road  was  made,  approved,  and 
width  of  road  fixed  at  thirty-three  feet.  At 
September  sessions  a  petition  in  due  form  was 
presented  and  re- viewers  were  appointed,  one 
of  whom,  John  English,  is  admitted  to  be  a 
signer  of  the  original  petition.  Before  said  re- 
viewers reported,  the  appointment  of  Mr.  Eng- 
lish was  specifically  excepted  to,^but  it  does  not 
appear  that  any  action  was  taken  thereon. 

At  December  sessions,  1892,  two  of  the  re- 
viewers, one  of  whom  was  Mr.  English,  reported 
against  the  road,  and  their  report  was  confirmed 
nisi.  Re-re-viewers,  subsequently  appointed, 
reported  in  favor  of  the  road.  Exceptions  to 
reports  of  vieweis  and  re-re-viewers  having 
been  filed,  a  commissioner  was  appointed  and  a 
mass  of  testimony,  covering  twenty-two  pages 
of  the  paper  book,  was  taken,  mainly  on  the  ne- 
cessity of  the  proposed  road.  Finally  the  Court 
sustained  the  exceptions,  set  aside  the  reports  of 
the  viewers  and  re-re-viewers,  and  confirmed  the 
report  of  the  re-viewers,  saying :  "We  think 
the  evidence  does  not  show  a  necessity  for  a  pub- 
lic road."  This  remark  would  appear  to  indicate 
that  the  learned  Court's  decision  was  based  not 
upon  the  report  of  either  viewers,  re-viewers  or 
re-re-viewers,  but  upon  the  mass  of  testimony 
taken  on  a  sort  of  general  appeal  from  the  re- 
ports of  viewers,  etc.  Strictly  speaking,  that 
testimony  is  no  {Mut  of  the  record  before  us ; 


nor  do  we  think  it  was  properly  before  the  Court 
below  on  the  question  of  necessity  or  non-ne- 
cessity of  the  proposed  road.  That  question 
should  be  determined  in  the  duly  appointed 
mode  of  proceeding,  by  views,  re- views  and  in 
the  discretion  of  the  Court  re-re-views. 

But,  aside  from  all  other  considerations,  the 
appointment  of  Mr.  English,  one  of  the  origi- 
nal petitioners  for  the  road,  as  a  re-viewer,  was 
an  irregularity  that  is  fatal,  at  least  to  all  pro- 
ceedings subsequent  to  the  presentation  of  the 
petition  for  appointment  of  re-viewers.  In  Road 
in  Donegal,  4  Yeates  479,  this  Court  reversed 
the  proceedings,  "as  well  because  there  had 
been  no  review,  as  that  one  of  the  petitioners 
for  the  road  had  been  appointed  a  re-viewer," 
and  said  :  "It  is  inconsistent  with  the  first  prin- 
ciples of  justice  that  the  same  person  should  be 
both  judge  and  party."  To  the  same  effect  are 
Road  in  Radnor,  5  Binn.  612,  and  Road  from 
McClaysburg,  4  S.  &  R.  200.  In  the  former, 
the  fact  that  a  petitioner  acted  as  a  reviewer  was 
declared  "fatal  to  the  proceeding" — "an  irregu- 
larity that  cannot  be  overlooked." 

In  this  case,  as  we  have  seen,  the  proceedings, 
up  to  and  including  the  presentation  of  the  pe- 
tition for  the  appointment  of  re-viewere,  arc 
regular ;  and  hence  there  appears  to  be  no  neces- 
sity for  setting  them  aside.  When  the  record  is 
returned  to  the  Court  below,  proceedings  may 
be  resumed  by  appointing  competent  re-viewers 
on  the  petition  duly  presented  for  that  purpose 
on  September  8,  1892,  and  thence  duly  prosecu- 
ted to  final  decree. 

It  is  therefore  adjudged  and  decreed  that  all 
proceedings  subsequent  to  the  presentation  of 
the  petition  for  appointment  of  re-vieweis,  in- 
eluding  the  appointment  of  re -viewers  errone- 
ously made  thereon,  be  reversed  and  set  aside, 
and  it  is  ordered  that  the  record  be  remitted  to 
the  Court  below  for  further  proceedings  in  ac- 
cordance with  the  foregoing  opinion. 

w.  M.  s.,  jr. 


Joly,  »94,  210.  January  23, 1895. 

Mulholland  v.  Wood,  Brown  ft  Co. 

Lien — "  Clerk" —  Wc^s^udgmentconfessed^^ 
Act  of  May  /2„  /*?/,  P-  L.  S4* 

A  traTclling  talesman  employed  by  a  wholesale  (fay 
goods  house  and  paid  by  commissions  on  sales  b  not  a 
«clerk"  under  the  terms  of  the  Act  of  May  12,  1891,  ^. 
L.  54),  and  therefore  his  commissions  or  compensation 
do  not  entitle  him  to  a  lien  upon  the  property  of  the  firm 
by  which  he  is  employed* 

Appeal  of  Henry  S.  Grove,  assignee  of  Wood, 
Brown  &  Co.,  garnishee,  from  the  judgment  of 
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the  Common  Pleas  No.  3,  of  Philadelphia,  en- 
tered on  his  answer  to  interrogatories  filed  in  an 
attachment  sur  confessed  judgment  wherein 
John  W.  Mulholland  was  plaintiff  and  Wood, 
Brown  &  Co.,  defendants. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Court. 

George  L,  Crawford^  (with  him  Henry  C, 
Loughiin  and  John  G.  Johnson),  for  appellant. 

A  * 'clerk''  is  <'an  assistant  or  a  subordinate  in 
the  shop  of  a  retail  dealer." 

Webster's  Dictionary. 

A  salesman  is  not  a  "clerk." 

Witmer  v.  Miller,  12  Pa.  C.  C.  363. 

KinleyJ.  Tener,  for  appellee. 
The  commissions  of  a  salesman  are  wages  and 
not  subject  to  attachment. 

Hamberger  v.  Marcus,  157  Pa.  133. 

March  4,  1895.  Fell,  T.  The  proceedings 
in  this  case  were  designea  to  raise  the  single 
question  whether  certain  creditors  of  Wood, 
Brown  &  Co.,  are  entitled  under  the  provisions 
of  the  Act  of  May  12,  1 891,  to  a  preference  for 
the  amounts  due  them  for  wages.  The  gar- 
nishee is  the  assignee  of  the  defendants  for  the 
benefit  of  their  creditors,  but  as  a  decision  of  the 
question  raised  is  desired  by  all  parties  in  inter- 
est no  objection  has  been  made  to  the  manner 
in  which  the  plaintiff  attempted  to  enforce  the 
right  claimed.  The  contract  on  which  the  claim 
is  based  is  in  writing  as  follows:  '*I,  J.  W. 
Mulholland,  hereby  engage  with  Mess.  Wood, 
Brown  &  Co.,  of  Phila.,  to  sell  goods  giving  my 
entire  time  and  attention  to  their  interests,  and 
being  at  all  times  subject  to  the  rules  and  regu- 
lations 6f  the  house  on  the  following  terms  for 
the  year  1893.  House  and  Road  Commission 
on  all  approved  sales,  I  paying  my  own  ex- 
penses. J.  W.  Mulholland." 

The  part  of  the  Act  to  be  considered  pro- 
vides :  **A11  moneys  that  may  be  due  or  here- 
after become  due  for  labor  and  services  rendered 
by  any  roihor  or  mechanic,  servant  girls  at  ho- 
tels, boarding  houses,  restaurants  or  in  private 
familes,  or  any  other  servant  and  helper  in  and 
about  said  houses  of  entertainment  and  private 
families ;  porter,  hostler  or  any  other  person 
employed  in  and  about  livery  stables  and  hotels  ; 
laundrymen  or  washerwomen,  seamster  or  seam- 
stress employed  by  merchant  tailors  or  by  any 
other  person  ;  milliner,  dressmaker,  clothier, 
shirtmaker,  or  clerk  employed  in  stores  or  else- 
where ;  hand  laborer,  including  farm  laborer  or 
any  other  kind  of  laborer ;  printer,  apprentice, 
and  all  other  tradesmen  hired  for  wages  or  salary 
from  any  person  or  persons — shall  be  preferred,'* 
etc. 


Wood,  Brown  &  Co.  were  wholesale  dealers 
in  dry  goods.  The  plaintiff  was  to  sell  goods, 
paying  his  own  expenses  and  receiving  house 
and  road  commissions.  His  compensation  was 
entirely  by  commissions  on  approved  sales 
whether  made  upon  the  road  or  at  the  house  by 
him,  or  by  any  one  to  customers  whom  he  had 
secured.  He  was  clearly  a  travelling  salesman. 
It  is  claimed,  however,  that  he  is  within  the 
meaning  of  the  Act  as  a  <<clerk  employed  in  a 
store  or  elsewhere." 

The  Act  of  May  12,  189 1,  is  an  amendment 
of  the  Act  of  June  13,  1883,  which  was  an 
amendment  of  the  Act  of  April  9,  1872.  Each 
successive  Act  enlarges  the  number  of  persons 
intended  to  be  benefited.  The  first  Act  in- 
cluded but  four  classes,  the  second  twenty-three, 
and  the  third  twenty- five.  Each  Act  includes 
clerks,  and  in  the  third  all  limitations  as  to  the 
business  of  the  employer  and  places  of  employ- 
ment are  removed  as  to  them.  In  Sproul  v. 
Murray,  156  Pa.  293,  it  was  held  that  the  Act 
of  1883  should  receive  an  enlarged  or  remedial 
construction  in  ascertaining  whether  certain  per- 
sons specifically  named  were  within  its  provis- 
ions. The  Act  of  1872  limited  the  right  of  pre- 
ference by  naming  the  classes  of  employers 
whose  property  was  subject  to  the  right.  The 
subsequent  Act  enlarged  the  class  of  employ^, 
but  not  that  of  employers.  It  was  held  that  the 
latter  class  was  enlarged  by  necessary  implica- 
tion to  correspond  with  the  former.  This  con- 
struction gave  effect  to  the  obvious  intent  of  the 
Legislature,  and  was  necessary  to  make  the  Act 
sensible.  The  question  now  before  us  is  whether 
the  right  has  been  conferred,  and  that  is  to  be 
determined  by  the  language  of  the  statute.  The 
original  meaning  of  the  word  clerk  has  become 
so  enlarged  that  in  modern  usage  it  may  include 
a  salesman  in  a  retail  store.  It  cannot,  however, 
be  extended  to  include  one  whose  bu^ness  is  to 
travel  and  secure  customers,  and  whose  com- 
pensation is  by  commissions  on  sales  effected  by 
or  through  him.  Such  a  person  is  not  an  assist- 
ant in  the  store  or  business  of  his  employer.  He 
is  not  employed  to  keep  accounts  or  to  assist  in 
the  store  or  elsewhere  in  the  management  of  the 
business.  At  the  time  of  the  passage  of  the  Act 
travelling  salesmen  were  a  well-known  and  dis- 
tinct class  of  employ^.  If  it  was  the  intention 
to  extend  to  them  the  preference  given  by  the 
Act,  it  is  to  be  presumed  that  they  would  have 
been  included  with  the  classes  of  persons  named. 

The  judgment  is  reversed. 

w.   D.  N. 
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Jan.  *95,  99.  March  6, 1895. 

Commonwealth  ex  reU  Whitman  et  al. 
V.  Charles  H.  Ramsay. 

Certiorari —  Contested  elections — Review, 

The  writ  of  certiorari  does  nothing  beyond  producing 
the  record  of  the  Court  below,  and  the  merits  of  the  case 
are  not  reviewable  by  the  Supreme  Court.  The  fact  that 
the  record  shows  certain  interlocutory  proceedings  to  be 
undisposed  of,  except  as  they  are  involved  in  the  final  de- 
cree, is  not  &tal  to  the  regularity  of  the  proceedings. 

Poor  District ».  Poor  District,  107  Pa.  301  ;  France  v, 
Ruddiman,  126  Id.  357,  and  Bank  v.  Earley,  113  Id. 
477,  followed. 

Certiorari  by  Charles  H.  Ramsay  to  the  decree 
of  the  Quarter  Sessions  of  Berks  County  ad- 
judging William  A.  Whitman  to  have  been 
elected  to  the  office  of  select  councilman  for  the 
Thirteenth  ward  of  the  city  of  Reading.  In  the 
Court  below  a  petition  was  filed  setting  forth 
that  Charles  H.  Ramsay  had  been  returned  as 
elected  select  councilman  for  the  Thirteenth 
ward  of  the  city  of  Reading  at  an  election  held 
February  16,  1892,  which  return  was  false,  the 
fact  being  that  one  William  A.  Whitman  had  re- 
ceived the  plurality  of  the  votes  cast  at  the  elec- 
tion for  select  councilman  and  was  duly  elected 
to  the  said  office.  Ramsay  filed  an  answer  and  the 
case  was  referred  to  Henry  A.  Muhlenberg,  Esq., 
as  examiner,  before  whom  testimony  was  taken. 
In  the  course  of  the  proceedings  certain  of  the 
petitioners  made  a  motion  for  leave  to  withdraw. 
A  motion  was  made  to  strike  off  the  names  of 
two  of  the  petitioners  and  also  a  motion  to  quash 
the  petition.  These  motions  did  not  appear  by 
the  records  to  have  been  disposed  of.  The  ex- 
aminer filed  a  report  that  petitioner  had  received 
308  legal  votes  and  respondent  307.  This  re- 
port was  affirmed  by  the  Court  and  a  decree  en- 
tered that  William  A.  Whitman  was  entitled  to  the 
office  in  question.  Charles  H.  Ramsay  took  this 
appeal  and  assigned  as  error  the  confirmation  of 
the  report,  the  finding  of  the  Court  as  to  the 
qualification  of  certain  electors,  the  failure  to 
dispose  of  a  motion  for  leave  to  certain  peti- 
tioners to  withdraw  and  one  to  quash  the  peti- 
tion. 

W,  K.  Stevens,  (^George  S,  Graham  with 
him),  for  appellant. 

Herbert  J?.  Green,  {Henry  D.  Green  with 
him),  for  appellees. 

The  Court  may  not  permit  petitioners  in  a 
contested  election  case  to  withdraw. 

Contested  Election  of  J.   L.  Grim,  14  Weekly 
Notes,  303. 

No  errors  beyond  those  appearing  in  the  rec- 
ord can  be  reviewed  in  an  appeal  on  certiorari. 
Chase  v.  Miller,  41  Pa.  403. 


March  11,  1895.  Wiluams,  J.  This  is  a 
certiorari  and  it  brings  up  for  review  nothing 
but  the  record.  The  evidence  heard  and  the 
opinion  rendered  by  the  Court  below,  it  is  well 
settled,  form  no  part  of  the  record  and  are  not 
before  us,  although  they  are  printed  in  the  ap- 
pellant's paper  book  and  have  aided  us  materi- 
ally in  understanding  the  position  of  the  case. 
The  record  begins  with  the  petition  and  the  or- 
der of  the  Court  for  notice  to  the  respondent, 
and  it  shows  the  procedure  in  the  case  down  to 
the  final  decree.  The  petition  of  five  of  the 
persons  who  signed  the  original  petition  for 
leave  to  withdraw  therefrom,  the  motion  to 
strike  off  the  names  of  two  persons  alleged  not 
to  be  electors  of  the  proper  ward,  and  the  nao- 
tion  to  quash,  appear  on  the  record  and  are  un- 
disposed of  except  as  the  final  decree  may  be 
said  to  involve  their  denial.  The  reasons  why 
they  were  not  disposed  of  do  not  appear  on  the 
record,  nor  are  they  made  to  appear  by  any  evi- 
dence of  a  refusal  by  the  learned  Judge  to  hear 
them.  Their  disposition  may  not  have  been 
pressed  so  far  we  can  know  from  what  is  before 
us,  and  the  mere  failure  to  make  a  disposition  of 
them  before  proceeding  to  final  hearing  is  not 
under  such  circumstances  a  fatal  irregularity. 
Our  attention  was  drawn  upon  the  argument  to 
the  disposition  alleged  to  have  been  made  by  the 
learned  Judge  of  the  votes  of  several  persons 
who  voted  on  opposite  sides,  and  whose  qualifi- 
cations as  found  by  him  are  printed  in  parallel 
columns. 

We  might  be  unable  to  see  in  some  of  these 
cases  why  upon  the  facts  he  has  stated  one  vote 
was  held  to  be  legal  and  an6ther  to  be  illegal,  if 
an  appeal  had  been  given  in  this  class  of  cases 
and  we  were  required  to  review  them  on  their 
merits.  But  an  appeal  is  not  given.  The 
merits  are  not  before  us.  Upon  thi^  writ  it  is 
our  duty  to  see  that  the  successive  steps  taken  in 
the  investigation  are  in  accordance  with  the 
statute  that  has  prescribed  them,  but  with  the 
conclusions  of  the  Court  below  or  its  reasons  for 
adopting  them  we  have  no  concern, .  In  com- 
mon law  actions  the  evidence  is  no  part  of  the 
record.  If  reduced  to  writing  and  placed  on 
the  files  it  does  not  thereby  become  a  part  of 
the  record.  France  v,  Ruddiman,  126  Pa.  257; 
Poor  District  v.  Poor  District,  107  Id.  301.  In 
such  actions  facts  may  be  put  upon  the  record  by 
the  parties  in  a  case  stated,  by  the  Court,  by  al- 
lowing a  bill  of  exceptions,  and  by  the  jury  by 
means  of  a  special  verdict.  Bank  v,  Earley,  113 
Pa.  477 — but  unless  brought  on  the  record  in 
one  of  these  ways  they  form  no  part  of  it.  But 
in  proceedings  like  that  before  us  that  are  crea- 
tures of  a  statute  and  are  provided  for  a  specific 
purpose,  we  must  look  to  the  statute  for  the  ex- 
tent  to  which  the  judgment  is  reviewable.  In  this 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


143 


case  no  form  of  review  is  provided.  Our  super- 
visory control  is  that  only  which  may  be  ex- 
ercised on  certiorari ;  and  that  does  not  extend 
to  a  review  of  the  questions  decided.  For  this 
reason  we  must  overrule  the  assignments  of  er- 
ror. We  affirm  the  judgment  because  upon  the 
record  before  us  we  have  no  power  of  review. 

w.  D.  N. 


Jan.  '94,486.  January  II,  1895. 

Gilton  V.  Hestonville  Pass.  Ry.  Co. 

Passenger  railways — Trespass — NegUgence. 

In  an  action  of  trespass  against  a  street  railway  com- 
pany, which  is  bonnd  to  keep  the  cartway  «in  good  re- 
pair," it  is  the  province  of  the  jary  to  find  whether  had 
proper  care  been  exercised  by  the  company  in  keeping 
tbeir  trades  in  good  condition  the  plaintiff  would  have 
suffered  injuries  or  not. 

Appeal  of  Elwood  S.  Gilton,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  No.  i,  of 
Philadelphia,  in  refusing  to  take  off  a  non-suit 
entered  in  an  action  of  trespass  against  the  Hes- 
tonville, Mantua  and  Fairmount  Passenger  Eail- 
way  Company.        / 

On  the  trial  the  following  facts  appeared  from 
the  evidence  presented  by  the  plaintiff:  The 
plaintiff  received  injuries  by  being  thrown  from 
his  wagon  on  the  morning  of  June  16,  1889,  by 
reason  of  a  wheel  being  caught  in  an  upturned 
end  of  a  rail  of  appellee's  road  in  Lancaster 
avenue  near  Fifty-second  street,  Philadelphia. 
The  rail  was  much  worn  and  had  apparently 
been  so  for  a  long  time.  At  the  time  of  the  ac- 
cident no  spikes  were  found  and  had  they  been 
found  the  rail  was  too  much  worn  to  have  been 
bound  by  them  to  the  * 'sleeper"  or  wooden  tie 
upon  which  the  rail  was  originally  laid.  The 
Court  directed  a  non-suit  to  be  entered  on  the 
ground  that  it  did  not  appear  that  defendant  had 
actual  or  constructive  notice  that  the  rail  was  in 
a  defective  state.  The  Court  in  banc  subsequently 
refused  to  take  off  the  non-suit.  The  plaintiff 
took  this  appeal  and  assigned  as  error  the  entry 
of  and  refu:^  to  take  off  the  non-suit. 

John  G.  Johnson^  for  appellant. 

1.  The  defendant  was  liable,  without  proof  of 
length  of  time  of  continuance  of  the  condition, 
for  a  defective  rail  which  made  the  highway 
dangerous. 

Penna.  &  O.  Canal  Co.  v,  Graham,  63  Pa.  297. 
Fiitsch  V.  Allegheny,  91  Id.  228. 
Rapho  V.  Moore,  68  Id.  407. 

2.  There  was  evidence,  both  as  to  the  condi- 
tion of  the  rail  itself,  and  of  a  general  condition 
of  non-repair,  which  should  have  been  sub- 
mitted to  the  jury,  even  though  the  defendant 


corporation  was  not  liable  saving  for  a  failure  to 
repair  after  lapse  of  a  reasonable  time. 

Dillon  on  Municipal  Corporations,  4th  Ed.   Vol.  2, 

D.  1298. 
Elliott  on  Roads  and  Streets,  462. 
Vanderslice  v.  Phila.,  103  Pa.  107. 
Kibelet/.  Phila.,  105  Id.  44. 
Bradwell  v.  P.  &  W.  E.  Pass.  Ry.  Co.,  153  Id,  105. 

Russell  Duaney  (/.  Bayard  Henry  vfithhim), 
for  appellee. 

Appellant  by  its  charter  is  bound  to  keep  the 
streets  in  which  its  tracks  lie  in  **  good  repair." 

Act  April  6,  1859,  Sec.  9,  P.  L.  389. 

And  such  corporations  are  always  bound  so  to 
do. 

Thirteenth  and  Fifteenth  Sts.  Pass.  Ry.  Co.  v.  City, 

13  Weekly  Notes,  487. 
City  V,  Ridge  Ave.  P  Ry.  Co.,  143  Pa.  444. 
Shearman  and  Redfield  on  Neglieence,  Sec.  369. 
Springer  v.  City  of  Phila.,  12  Ad.  490. 

But  the  company  is  not  liable  for  an  accident 
unless  it  had  actual  or  constructive  notice  that  its 
track  was  out  of  repair. 

Otto  Township  v.  Wolf,  106  Pa.  608. 

Bom  V.  Allegheny  and  Perrysville  Plank  Road  Co., 

loi  Id.  334. 
Oakland  Ry.  Co.  v.  Fielding,  48  Id.  320. 
Goodnoogh  v.  Oshkosh,  24  Wis.  549. 
Aylesworth  v.  R.  R.  Co.,  30  Iowa,  459. 
Case  V.  R.  R.  Co.,  64  Id.  762. 
Goodson  V.  Gty  of  Des  Moines^  23  N.  W.  655. 
Bums  V.  City  of  Bradford,  137  Pa.  361. 

March  4,  1895.  Fell,  J.  The  plaintiff  was 
injured  by  being  thrown  from  his  wagon  while 
driving  on  the  tracks  of  the  Hestonville,  Mantua 
and  Fairmount  Passenger  Railway  Company, 
the  corporation  defendant.  The  accident  was 
caused  by  the  rim  of  the  wheel  of  his  wagon 
being  caught  by  the  end  of  a  rail  which  had  be- 
come worn  and  split.  A  non-suit  was  entered 
upon  the  ground  that  it  did  not  appear  that  the 
defendant  had  notice,  actual  or  constructive,  of 
the  defective  condition  of  the  rail.  It  was  shown 
by  the  testimony  that  the  car  tracks  for  two 
squares  from  the  place  of  the  accident  were  in  a 
condition  dangerous  to  persons  driving  on  the 
street  because  the  rails  were  worn  and  many  of 
them  insecurely  fastened  or  entirely  loose ;  that 
the  rail  which  caused  the  injury  was  so  worn  that 
it  would  not  hold  the  spikes  by  which  it  had 
been  fastened  down,  and  that  at  one  end  it  was 
split  and  the  parts  separated  about  an  inch.  The 
rail  appeared  to  have  been  in  this  condition  for 
some  time,  and  the  defects  were  apparent  and 
would  have  been  observed  by  anyone  supervising 
the  track. 

After  the  accident  this  rail  was  found  bent  so 
that  its  end  was  two  feet  above  the  surface  of  the 
street.  It  did  not  clearly  appear  whether  the 
rail  had  been  bent  by  the  wheel  of  the  plaintiffs 
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wagon  catching  in  the  split  end,  or  bv  a  like 
preceding  -cause.  Either  conclusion  might  have 
been  drawn  by  the  jury,  and  it  was  unimportant 
which  was  reached.  If  the  rail  had  become  so 
worn  that  it  was  loose  from  the  timbers  to  which 
it  had  been  spiked,  and  its  end  so  split  that  a 
wagon  wheel  would  probably  become  wedged  in 
it,  die  danger  was  as  real,  though  not  as  manifest 
and  imminent,  as  if  its  end  was  bent  up.  The 
proof  was  distinct  that  the  rim  of  the  wheel 
was  caught  in  the  end  of  the  rail,  and  whether 
it  was  caught  before  or  after  the  rail  was  bent 
went  only  to  the  degree  of  non -repair  of  which 
the  defendant  should  be  held  to  have  had  notice. 
K  the  rail  was  worn  and  loose  and  split  it  was 
an  object  of  danger  whether  bent  or  not,  and  its 
becoming  bent  would  naturally  follow  as  the  re- 
sult of  its  condition.  The  defect  in  the  rail  did 
not  occur  suddenly  or  from  an  unusual  or  an  ac- 
cidental cause ;  it  was  the  result  of  ordinary  and 
long  continued  use,  it  was  apparent  and  the  dan- 
ger from  it  probable. 

Without  holding  the  defendant  to  a  higher 
duty  than  to  make  repairs  after  notice,  either  ac- 
tual or  constructive,  of  defects,  there  seems  to 
be  enough  in  the  evidence  to  have  carried  the 
case  to  the  jury.  The  duty  of  the  defendant  to 
keep  the  tracks  in  repair  was  clear  and  impera 
tive.  It  was  bound  to  know  that  use  and  that 
climatic  influences  would  produce  defects  in  the 
rails  and  it  was  bound  to  make  such  a  continued 
inspection  as  would  detect  those  which  were  ap- 
parent. The  defects  in  the  rail  in  question  did 
not  arise  in  a  day,  nor  probably  in  a  week  or  a 
month.  The  certainty  that  they  would  arise  in 
time  imposed  the  duty  of  continued  vigilance. 

The  judgment  is  reversed  and  a  procedendo 
awarded.  w.  d.  n. 


Jan.,  '95. 


Febraary  19, 1895. 

Evans  v.  Smith  et  al. 


Will^-Devise  in  fee  simple — A  direction  to  sell 
whatever  of  the  estate  the  widow  has  not  sold, 
not  a  restraint  upon  a  fee  simple  previously 
devised  to  her. 

Where  a  will  contains  an  express  devise  in  fee  of  all 
the  testator's  ''estate  both  personal,  real  and  mixed"  and 
a  subsequent  clause  as  follows :  **I  give  and  bequeath  to 
my  three  children  R.»  M.  and  D.,  the  residue  of  my  said 
estate  after  the  death  of  my  said  wife^  and  after  the  be- 
quest to  my  said  grandson  H.,  to  be  divided  into  three 
shares,*'  etc.,  the  said  clause  is  a  gift,  not  of  the  residue  of 
the  testator's  estate,  but  of  the  estate  of  the  devisee  un- 
consumed  by  her,  and  hence  it  cannot  be  considered  as 
being  intended  to  reduce  her  fee  simple  estate  in  the 
whole. 

A  direction  to  sell  whatever  of  the  estate  the  widow 
may  not  have  sold  or  disposed  of  during  her  life  is  a 
recognition  of  her  right  to  sell  and  dispose  of  the  whole 


estate,  and  not  a  restraint  upon  her  estate  under  the  wilL 
Janretche  v,  Piroctor,  48  Pa.  466,  followed. 

Appeal  of  William  E.  Smith  and  Elizabeth 
Smith,  his  wife,  and  Benjamin  Iliffe  and  Rachel 
A.,  his  wife,  defendants  from  the  judgment  in 
ejectment  entered  by  the  Common  Pleas  of 
Schuylkill  County  in  an  action  by  Henry  Evans. 

On  the  trial,  before  Bechtel,  J.,  the  follow- 
ing facts  appeared : 

The  premises  in  dispute  were  five  lots  and 
houses  situated  on  North  Second  street  in  the 
Borough  of  Pottsville,  Schuylkill  Cotmty,  Penn- 
sylvania. They  were  the  property  of  William 
Evans,  who  died  seized  thereof  in  1877,  having 
'first  Doiade  his  last  will  and  testament,  under  the 
terms  of  which  both  parties  to  the  action  claimed 
title,  and  wherein  and  whereby  he  provided  as 
follows,  inter  alia :  ''Item.  I  give  and  bequeath 
unto  my  said  beloved  wife  all  my  estate,  both 
personal,  real  and  mixed,  in  fee  simple  to  own, 
use,  enjoy  and  dispose  of  the  same  as  she  may 
deem  proper  and  right,  the  same  as  I  might  or 
could  do  if  living.  Margaret  shall  have  the 
household  furniture. 

"Item.  I  further  hereby  order  and  direct 
that  whatever  real  estate  that  may  not  be  sold  or 
disposed  of  by  my  said  wife^  in  her  lifetime  that 
the  same  shall  as  soon  as  can  conveniently  be 
done  after  her  death,  sold  and  converted  into 
money  by  such  administrators  as  is  hereinbefore 
named. 

"Item.  I  give  and  bequeath  to  my  three 
children,  Rachel,  Margaret  and  David,  the  resi* 
due  of  my  said  estate  after  the  death  of  my  said 
wife,  and  after  the  bequest  to  my  said  grandson 
Henry  Evans,  to  be  divided  into  three  shares, 
my  two  daughters  shall  share  and  share  alike  but 
my  said  son  David  shall  have  one  hundred  dol- 
lars more  for  his  share  than  either  of  my  said  two 
daughters,  and  in  case  of  death  of  either  of  my 
said  three  children,  Rachel,  Margaret  and  David, 
in  default  of  heirs,  then  such  share  or  shares 
shall  go  to  the  survivor  or  survivors  of  them, 
share  and  share  alike,  and  in  case  either  of  my 
said  three  children  shall  die  leaving  lawful  issue 
then  the  share  of  such  deceased  child  shall  go  to 
such  issue." 

At  the  time  of  the  death  of  the  said  William 
Evans,  he  left  surviving  him  his  wife,  Elizabeth 
Evans,  to  whom  were  granted  letters  testamen- 
tary upon  his  estate,  three  children,  David,  Mar- 
garet and  Rachel  and  a  grandson,  Henry  Evans, 
the  plaintiff  in  this  suit,  and  the  only  son  of  a 
decesaed  child,  George  Evans,  for  all  of  whom 
he  made  provision  in  his  will.  Elizabeth  Evans 
enjoyed  the  profits  of  the  estate  during  her  life 
and  died  in  1880,  intestate,  leaving  surviving 
her  the  three  children  and  the  grandson  afore- 
said. 
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The  defendant,  Elizabeth  Smith,  claimed  title 
mider  the  three  children  aforesaid,  who  at  the 
death  of  their  mother  were  appointed  adminis- 
tiators  d.  b.  n.  c.  t.  a.  of  the  estate  of  William 
Evans,  their  fother,  and  who,  as  devisees  in  re- 
mainder after  the  death  of  their  mother,  sold 
the  said  real  estate  to  her  in  18S9  and  delivered 
to  her  good  and  sufficient  deeds  therefor.  The 
plaimiff,  Henry  Evans,  claimed  title  to  the 
premises  in  controversy  by  virtue  of  the  devise 
to  his  grandmother,  Elizabeth  Evans,  in  the 
above  recited  will ;  that,  under  the  will  of  Wil- 
liam Evans  his  grandmother  took  an  absolute 
estate  in  fee  simple,  and  as  she  died  intestate 
and  only  left  three  children  surviving  and  him- 
self an  only  son  of  a  deceased  child,  he  became 
entitled  to  ono^fourth  of  the  real  estate  in  ques- 
tion under  the  intestate  laws  as  an  heir  of  the 
said  Elizabeth  Evans,  his  grandmother. 

The  defendant  to  this  suit,  Elizabeth  Smith, 
claimed  that,  under  the  will  of  William  Evans, 
^e  wife  was  given  an  estate  for  life  with  power 
of  disposing  of  so  much  thereof  as  might  be  nec- 
essary for  her  maintenance  and  support,  and  that 
whatever  remained  of  the  estate  of  William 
Evans  vested  in  the  three  children  under  whom 
die  claimed  under  the  last  clause  of  his  will. 

The  Court  directed  a  verdict  for  the  plaintiff, 
bat  reserved  the  question  whether  or  not  under 
the  will  of  William  Evans  a  fee  simple  passed  to 
Elizabeth  Evans,  the  widow,  and  entered  a  rule 
to  show  cause  why  the  judgment  should  not  be 
entered  in  favor  of  the  defendant  non  obstante 
veredicto^  which  the  Court  subsequently  dis- 
charged and  entered  judgment  upon  the  verdict, 
to  which  the  defendant  excepted  and  appealed. 

The  assignments  of  error  were  as  follows : 

1.  The  Court  erred  in  charging  the  jury  as 
fcdlows: 

"We  apprehend  that  in  the  end  it  will  be- 
come a  question  for  the  decision  of  our  Supreme 
Court,  and  without  going  into  the  reasons  that 
bring  us  to  this  conclusion,  any  further  than  we 
have  already  gone  into  them  during  this  discus- 
sion and  what  we  have  said  to  counsel  in  your 
bearing,  we  say  to  you  now  it  is  our  judgment 
that  in  view  of  the  case  as  presented  here  you 
diould  render  a  verdict  in  favor  of  the  plaintiff 
for  the  undivided  one-fourth  of  the  premises  in 
controversy." 

2.  The  Court  erred  in  answering  the  first 
point  of  the  plaintiff  in  the  Court  below,  which 
point  and  answer  are  as  follows:  ''That  under 
all  the  evidence  in  the  case  the  verdict  must  be 
for  the  plaintiff." 

Answer,  Plaintiff's  points  are  affirmed. 

3.  The  Court  erred  in  answering  the  defend- 
ants' first  point,  which  point  and  answer  are  as 
follows : 

**That  William  Evans,  the  testator,  by  his  will 


intended  to  give  and  did  give  to  his  wife,  a  life 
estate  in  his  real  property  with  power  to  sell  and 
dispose  of  the  same  or  any  part  thereof  in  her 
lifetime  for  her  support  and  maintenance.  That 
the  real  estate  having  been  left  at  her  death  the 
same  passed  under  said  will  to  his  son  David  and 
his  daughters  Margaret  and  Rachel  under  whom 
the  defendant  claims  title  by  deeds  of  convey- 
ance and  the  verdict  must  be  for  the  defend- 
ants." 

Answer,  Defendants*  point  refused. 

4.  The  Court  erred  in  ai^wering  defendants'" 
second  point,  which  point  and  answer  are  as  fol- 
lows: 

''Under  all  the  evidence  in  the  case  the  verdict 
of  the  jury  must  be  for  the  defendants." 
Answer.  Defendants'  point  refused. 

5.  The  Court  erred  in  their  opinion  sustain- 
ing the  verdict  for  the  plaintiff  in  this  case  and 
discharging  the  rule  to  show  cause  why  judgment 
should  not  be  entered  in  favor  of  the  defendants 
non  obstante  veredicto  and  directing  judgment  to 
be  entered  upon  the  verdict  for  the  plaintiff. 

This  case  was  submitted  by  both  sides  on  their 
paper  books  without  argument  by — 
J,  IV.  Ryon^  for  appellants. 
J.  W.  Moyer  and  James  Ryon^  for  appellee. 

March  11,  1895.  Green,  J.  We  think  it 
quite  clear  that  every  clause  of  this  will  which  is 
supposed  to  limit  or  restrain  the  effect  of  the  de- 
vise in  fee  simple  to  the  wife  of  the  testator,  has 
been  considered  and  adjudged  in  the  numerous 
decisions  we  have  heretofore  made.  In  Jauretche 
V.  Proctor,  48  Pa.  466,  which  is  the  leading 
case,  the  words  of  the  third  and  fourth  articles 
of  the  will,  were  much  more  restrictive  than  any 
of  the  words  in  the  will  we  are  considering. 
The  words  of  the  third  article  in  that  case  were 
an  absolute  prohibition  against  any  disposition 
of  the  estate  by  the  devisee  during  her  life.  We 
held  that  it  was  only  a  restraint  upon  the  power 
oC  alienation  which  was  void  as  against  the  fee. 
The  fourth  article  of  that  will  was  almost  pre- 
cisely the  same  as  the  residuary  item  in  this.  We 
held  it  to  be  a  gift,  not  of  the  residue  of  the  tes- 
tator's estate,  but  of  the  estate  of  the  devisee  un- 
consumed  by  her,  and  hence  it  could  not  be 
considered  as  being  intended  to  reduce  her  fee 
simple  estate  in  the  whole.  The  same  is  true  of 
the  third  item  of  the  present  will.  It  is  merely 
a  direction  to  sell  whatever  of  the  estate  she  may 
not  have  sold  or  disposed  of  during  her  life.  It 
is  a  recognition  of  her  right  to  sell  and  dispose 
of  the  whole  estate,  and  not  a  restraint  upon  her 
estate  under  the  will.  These  are  all  the  points 
of  contest  in  this  case,  but  these  and  a  number 
of  others,  which  have  no  existence  here,  have  all 
been  adjudged  in  favor  of  the  estate  of  the  devi- 
see in  the  cases  which  have  followed  Jauretche 
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V.  Proctor.  It  will  only  be  necessary  to  indi- 
cate some  of  them  by  reference,  to  wit :  Pres- 
byterian Church  V,  Disbrow,  52  Pa.  219;  Bowl- 
by  V.  Thunder,  105  Pa.  173;  Hopkins  v,  Glunt, 
III  Pa.  287;  Mclntyre  v,  Mclntyre,  123  Pa. 
329 ;  Good  V.  Fichthorn,  144  Pa.  287  ;  Boyle  v, 
Boyle,  152  Pa.  no,  and  Levy's  Estate,  153  Pa. 
174. 
Judgment  affirmed. 

w.  c.  s. 


Oct.,  *94,  286.  October  8, 1894. 

Commonwealth  v.  Bell. 

Criminal    law — Incestuous   fornication — Evi- 
dence, 

In  a  prosecation  for  incestuous  fornication,  it  is  com- 
petent for  the  Commonwealth  to  introduce  evidence  of 
prior  illicit  relations  between  the  parties,  although  such 
evidence  dbcloses  other  indictable  offences  of  like  nature 
which  were  barred  by  the  statute  of  limitations. 

Testimony  that  prosecutrix  was  forbidden  to  go  to 
church  and  school,  coupled  with  evidence  tending  to  show 
that  this  was  in  furtherance  of  defendant's  unlawful  pur- 
pose is  relevant  in  such  action. 

This  Court  will  not  reverse  because  an  answer  goes 
beyond  the  qualification  of  the  Judge,  when  no  motion  is 
made  to  strike  out  the  same. 

It  is  not  error  that  evidence  admissible  in  chief  and 
cumulative  was  received  in  rebuttal. 

Appeal  of  William  Bell  from  the  judgment  of 
the  Quarter  Sessions  of  Armstrong  County. 

Indictment  for  incestuous  fornication,  which 
was  alleged  to  have  taken  place  in  September, 
1892. 

On  the  trial,  before  Rayburn,  J.,  the  Com- 
monwealth offered  evidence  that  more  than  two 
yej^rs  before  the  offence  charged  the  defendant 
had  illicit  intercourse  with  his  daughter,  the 
prosecutrix,  and  that  she  had  two  children  by 
him. 

Defendant  objected  to  testimony  as  to  any 
transaction  except  those  within  two  years  last 
past. 

The  Court  overruled  the  objection.  (First  as- 
signment of  error.) 

The  Commonwealth  further  offered  to  show 
that  in  1890  defendant  had  tried  to  make  the 
prosecutrix  do  various  things  to  cause  an  abor- 
tion. Objected  to.  Objection  overruled.  (Fourth 
assignment  of  error.) 

Prosecutrix  was  asked  whether  shortly  after 
she  had  connection  with  her  father,  she  had  not 
told  her  brothers  and  sisters. 

Objected  to  if  such  declarations  were  made 
more  than  two  years  prior  to  the  bill  of  indict- 
ment and  as  incompetent. 


Objection  overruled  and  declarations  admitted 
if  made  immediately  after  the  commission  of  the 
alleged  offence.     (Fifth  assignment  of  error.) 

The  witness  then  testified  that  she  told  her 
sister  five  or  six  months  afterwards. 

Prosecutrix  was  asked  whether  she  did  not,  at 
her  father's  suggestion,  tell  her  grandmother  that 
another  person  was  the  father  of  the  child.  Ob- 
jected to  because  defendant  was  not  present. 
Objection  overruled.  (Sixth  assignment  of  er- 
ror.) ■ 

The  prosecutrix  having  given  her  version  of 
a  quarrel  between  her  father  and  herself  on  a 
certain  day  and  defendant  having  denied  the 
same  and  given  a  different  version,  prosecutrix 
was  called  in  rebuttal  to  give  further  cumulative 
testimony,  to  support  her  version^  Objected  to 
as  not  rebuttal.  Objection  overruled.  (Ninth 
assignment  of  error.) 

Prosecutrix  and  other  witnesses  were  called 
to  show  that  defendant  would  not  allow  his 
daughter  to  go  to  school  or  church  or  to  have 
visitors,  and  she  testified  that  it  was  in  order  that 
he  could  accomplish  his  unlawful  desires.  Ob- 
jected to.  Objection  overruled.  (Second,  third 
and  eighth  assignments  of  error.) 

Defendant  denied  the  commission  of  the  crime 
and  alleged  that  the  information  was  made  in 
order  that  his  daughter  could  get  possession  of 
his  property. 

The  question  of  guilt  was  submitted  to  the 
jury  who  found  defendant  guilty  as  indicted. 

Defendant  appealed,  assigning  for  error  the 
rulings  in  the  evidence  as  above  noted. 

M.  F.  Leason  and  W.  D,  Patton^  for  appel- 
lant, cited : — 

Goersen  v.  Commonwealth,  90  Pa.  338. 
Swan  V,  Commonwealth,  104  Id.  2 1 8. 
Hester  v.  Commonwealth,  85  Id.  139. 
Zell  V,  Commonwealth,  94  Id.  258. 

James  H.  McCain,  (with  him  H,  N.  Snyder^ 
district  attorney,  and  W.J.  Christy,)  for  appel- 
lee, cited : — 

Vol.  10  Am.  &  Eng.  Ency.  of  Law,  345. 
3  Wharton's  Criminal  Law,  sec,  2653. 
Wharton's  Criminal  Evidence,  sec.  446. 

February  25,  1895.  McCollum,  J.  Seven 
of  the  nine  specifications  of  error  filed  in  this 
case  really  raise  but  one  question,  and  that  is 
whether  in  a  prosecution  for  incestuous  fornica- 
tion it  is  competent  for  the  Commonwealth  to 
introduce  evidence  of  illicit  relations  between 
the  parties  prior  to  the  commission  of  the  speci- 
fic offence  laid  in  the  indictment.  In  Wharton 
on  Criminal  Evidence,  section  35,  it  is  said  by 
the  learned  author  that  'nn  prosecutions  for  adul- 
tery, or  for  illicit  intercourse  of  any  class,  evi- 
dence is  admissible  of  sexual  acts  between  the 
parties  prior  to,  or  when  indicating  continuous- 
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ness  of  illicit  relations,  even  subsequent  to  the 
act  specifically  under  trial."  This  is  in  accord 
with  the  rule  as  stated  in  Greenleaf  on  Evidence, 
Vol.  2,  section  47,  and  in  Am.  and  Eng.  Ency. 
of  Law,  vol.  I,  p.  214,  and  vol.  10,  p.  344. 
Roscoe  in  his  treatise  on  criminal  evidence  says 
the  notion  that  acts  of  improper  intimacy  can- 
not be  shown  if  they  disclose  other  and  distinct 
offences  of  the  same  nature  as  the  one  charged 
in  the  indictment,  is  exploded.  To  this  point 
tiie  language  of  the  Court  in  State  v.  Markins, 
95  Ind.  464,  is  so  pertinent  that  we  quote  it : 
"It  would  be  a  singular  rule  that  would  admit 
evidence  of  lascivious  conduct  and  yet  exclude 
evidence  of  acts  which  of  all  the  series  supplies 
the  strongest  evidence  that  the  crime  charged 
was  one  likely  to  be  committed.  If  the  rule  were 
that  the  State  might  show  previous  lascivious 
conduct,  but  must  not  show  an  act  of  sexual  in- 
tercourse we  should  have  the  singular  anomaly  of 
a  legal  rule  rejecting  evidence  simply  because  of 
its  strength  and  importance."  If  an  act  is  so 
remote  in  point  of  time  from  the  act  laid  in  the 
indictment  that  the  statute  of  limitations  would 
protect  the  participants  in  it  in  case  of  their 
prosecution  for  it,  it  is  still  admissible  if  it  is  one 
of  a  series  of  acts  indicating  continuousness  of 
sexual  intercourse :  Greenleaf  on  Ev.,  vol.  2, 
sec  47,  and  Am.  and  Eng.  Ency.  of  Law,  vol. 
10,  p.  344,  and  cases  cited.  The  principles 
above  stated  are  well  sustained  by  the  cases  re- 
ferred to  as  authority  for  them,  and  they  are  not 
in  conflict  with  any  rule  established  by  the  deci- 
sions of  this  Court.  To  the  extent  that  our  de- 
cisions throw  light  on  the  question  we  are  con- 
sidering they  are  in  accord  with  these  principles. 
Respublica  v.  Hevice  ef  a/.,  2  Yeates,  114,  and 
Gardner  v.  Madeira,  Id.  466.  We  conclude 
therefore  that  it  was  proper  for  the  Common- 
wealth to  introduce  evidence  of  prior  illicit  re- 
lations between  the  parties  although  such  evi- 
dence disclosed  other  indictable  offences  of  like 
nature  which  were  barred  by  the  statute  of  limi- 
tations. This  evidence  was  carefully  restricted 
by  the  learned  Court  below  to  the  purpose  for 
which  it  was  clearly  admissible,  and  the  correct- 
ness of  the  instructions  in  regard  to  it  is  not 
questioned  by  any  specification  of  error.  But 
it  appears  in  the  evidence  descriptive  of  the  in- 
cestuous relations  between  the  parties  that  the 
defendant  denied  the  prosecutrix  the  privilege  of 
attending  church  and  Sunday-school  and  of  so- 
cial intercourse  with  the  young  people  of  the 
neighborhood.  While  the  existence  of  the  fact 
thus  disclosed  was  not  disputed,  the  learned 
counsel  for  the  defendant  contend  that  it  was 
irrelevant,  and  that  its  appearance  in  the  case 
was  prejudicial  to  their  client.  If  it  be  conceded 
that  it  was  immaterial  as  an  independent  fact 
having  no  relation  to  the  alleged  incestuous  in- 


tercourse between  the  parties,  it  does  not  follow 
that  it  was  so,  under  the  circumstances  shown  in 
this  case.  According  to  the  testimony  of  the 
prosecutrix  the  defendant  based  his  denial  of  the 
privileges  mentioned  on  his  desire  for  sexual  in- 
tercourse with  her.  In  the  light  of  this  evidence 
it  seems  that  the  denial  was  prompted  by  his  illi- 
cit passion  and  was  intended  to  secure  the  grati- 
fication of  it.  Whether  it  be  regarded  as  punish- 
ment for  unwillingness  to  yield  to  every  demand 
of  his  lust  or  as  a  method  of  increasing  the  op- 
portunities for  satisfaction  of  it,  makes  no  differ- 
ence, as  in  either  case  it  was  an  act  in  furtherance 
of  his  incestuous  purpose.  In  view  of  the  prose- 
cutrix's testimony  in  regard  to  the  defendant's 
explanation  of  the  act  and  the  statement  of  his 
reasons  for  it,  we  cannot  say  that  it  was  irrelev- 
ant. 

There  is  no  merit  in  the  fifth  specificatipn  of 
error.  It  is  defective  and  misleading  because  it 
does  not  show  all  that  was  done  under  the  ruling 
complained  of.  The  prosecutrix  was  asked  if 
she  told  her  brothers  and  sisters  about  the  offence 
charged  in  the  indictment  at  the  time  of  it,  or 
immediately  after  its  commission,  and  she  replied 
that  she  did  not,  but  added  that  she  told  her  sis- 
ters about  it  five  or  six  months  afterwards.  The 
Court  refused  to  allow  her  to  state  what  she  said 
to  them,  because  upon  her  own  showing,  it  was 
not  within  the  ruling  which  limited  the  evidence 
to  what  she  said  at  the  time  or  immediately  after 
the  offence  was  committed.  No  motion  was 
made  by  defendant's  counsel  to  strike  out  her 
answer  or  so  much  of  it  as  was  not  strictly  re- 
sponsive to  the  question,  nor  was  any  suggestion 
made  by  them  that  it  was  in  any  degree  prejudi- 
cial to  their  client.  In  fact  such  suggestion  could 
not  have  been  made  with  any  show  of  reason  for 
it.  We  conclude  therefore  that  there  is  nothing 
in  the  fifth  specification  which  calls  for  a  rever- 
sal of  the  judgment. 

The  objection  to  the  ruling  complained  of  in 
the  ninth  specification  of  error  is  that  the  evi- 
dence offered  was  part  of  the  Commonwealth's 
case  in  chief.  This  being  so,  the  admission  of  it 
in  rebuttal  is  not  assignable  in  error  :  Finlay  v. 
Stewart,  56  Pa.  183,  and  Brown  v,  Finney,  67 
Id.  214. 

The  defendant  ought  not  to  object  to  what  the 
prosecutrix  said  to  her  grandmother  respecting 
the  paternity  of  her  second  child.  It  was  a  de- 
claration in  support  of  his  contention  regarding 
its  paternity,  and  it  cannot  well  be  claimed  that 
he  was  injured  by  it. 

Judgment  affirmed.  w.  m.  s.,  jr. 
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lEutiitibt  Btpaxtmtnt  of 
Pmnsglbattia. 

In  re   Sowego  Water   &   Power  Com- 
pany. 
In   re   Martic  Water  &   Power  Com- 
pany. 
In  re  Lower  Chanceford  Water  & 
Power  Company. 

AppUcaiions  far  charter — Amended  applicatian 
— Statement  of  purpose^  when  too  broad — Ob- 
struction of  public  streams — Right  of  piscary. 

It  is  not  a  valid  ground  for  rejecting  the  advertised  no- 
tices df  an  intended  application  for  a  charter  that  sach 
notices  contain  more  than  the  law  would  permit  in  the 
charter,  provided  they  state  enough  to  constitute  notice 
of  the  object  proposed.  A  restricted  notice  might  be 
to  regarded,  but  not  a  broad  one. 

When  the  application  is  materially  changed  a  new  no- 
tice will  be  required,  but  that  a  notice  is  too  br  jad  is  not 
m  sufficient  reason  for  rejecting  it. 

Upon  apphcation  for  the  charter  of  certain  companies 
for  the  purpose  of  supplying,  storing  and  transporting 
water  and  water  power  for  commercial  and  manufacture 
ing  purposes  along  the  Susquehanna  River,  protests  were 
filed  by  the  commissioners  of  fisheries  that  the  purposes  of 
incorporation  would  injure  the  fishery  rights : 

Heldf  that  the  law  may  be  at  once  invoked  to  prevent 
the  wrongful  exercise  of  power  should  the  proposed  com- 
panies step  beyond  their  privileges,  or  trespass  on  the 
rights  of  the  public  or  individuals,  but  that  the  Execu- 
tive Department  will  not  refuse  a  charter  because  a  fear 
is  expressed  that  the  applicants  contemplafe  doing  some- 
thing which  is  in  violation  of  law,  ultra  vires  and  hurtful 
to  the  public. 

Applications  for  charters  of  the  Sowego 
Water  &  Power  Company,  the  Martic  Water  & 
Power  Company,  and  the  Lower  Chanceford 
Water  &  Power  Company. 

Sur  protests  of  the  Commissioners  of  Fisher- 
ies. 

The  facts  are  fully  recited  in  the  opinion,  in- 
fra. 

M,  H.  Houseman^  for  applicants. 

William  U.  Hensely  for  remonstrants. 

March  14,  1895.  The  Secretary  of  the 
Commonwealth  (Hon.  Frank  Rbeder).  On 
January  7,  1895,  ^^^  application  for  charter  of 
the  **Sowego  Water  &  Power  Company**  was  re- 
ceived at  this  department,  having  for  its  pur- 
pose the  supply  of  water  to  the  public,  or  the 
supply,  storage  or  transportation  of  water  and 
water  power  for  commercial  and  manufacturing 
purposes  in  the  district  comprised  within  the 
townships  of  Peach  Bottom,  Lower  Chanceford, 


and  Chanceford,  York  county,  and  Fulton, 
Drumore,  Martic,  and  Conestoga  townships, 
Lancaster  county,  all  in  the  State  of  Pennsyl- 
vania. 

On  the  same  day  this  application  was  returned 
for  modification  in  the  statement  of  purpose,  it 
being  decided  that  in  the  form  presented  it  con- 
travened the  ruling  of  the  attorney-general, 
which  held  that  there  should  be  a  singleness  of 
purpose  in  an  application  for  charter,  and  also 
the  ruling  of  this  department — that  such  an  ap- 
plication could  not  cover  more  than  a  single  dis- 
trict or  municipality.  Under  this  ruling  and 
before  any  protest  had  been  received,  this  appli- 
cation was  amended  by  leaving  out  the  objec- 
tionable territory  and  making  it  read  for  the 
township  of  Fulton,  Lancaster  county,  Pa.,  and 
to  such  persons,  partnerships  and  corporations 
residing  therein  or  adjacent  thereto  as  may  de- 
sire the  same,  and  by  having  the  object  re- 
stricted to  the  supply,  storage  or  transportation 
of  water  and  water  power  for  commercial  and 
manufacturing  purposes  in  said  district. 

Protests  were  subsequently  filed  by  the  Penn- 
sylvania Commissioners  of  Fisheries,  and  citizens 
of  Lancaster  and  York  counties,  based  mainly 
on  the  grounds  that  this  company  proposed  to 
dam  the  Susquehanna  River  and  thereby  injure 
the  fishing  industry;  that  this  charter  should 
not  be  granted  unless  it  contained  a  clause  stipu- 
lating for  the  creation  of  fish-ways  satisfactory 
to  the  Commissioners  of  Fisheries;  that  the 
granting  of  the  charter  would  destroy  annually 
immense  quantities  of  shad  and  other  anadrom- 
ous  fish,  resulting  from  their  being  caught  in  the 
turbine  wheels  of  the  company;  that  such  a 
grant  would  be  without  compensation  to  the 
State,  and  finally,  that  the  application  did  not 
on  its  face  state  the  real  purpose  of  the  intended 
corporation,  which  was  to  develop  and  create 
electrical  power  to  be  transmitted  to  Baltimore 
and  other  remote  points. 

On  February  6,  1895,  ^^  applications  for 
charters  of  the  Martic  and  Lower  Chanceford 
water  and  power  companies  were  received,  and 
which  had  for  their  object  a  similar  purpose  as 
that  named  in  the  application  for  charter  of  the 
Sowego  Water  and  Power  Company.  The  first 
of  these  applications  named  Martic  township,. 
Lancaster  county,  and  the  second  one.  Lower 
Chanceford,  York  county,  as  the  district  or 
locality  to  be  covered  by  its  charter. 

The  proofs  of  publication  in  the  last  two 
named  applications  correspond  with  the  pur- 
poses named  in  the  applications  themselves,  but 
the  original  proofs  as  made  in  the  application 
for  charter  of  the  Sowego  Water  and  Power 
Company  were  allowed  to  stand,  re-advertise- 
ment not  having  been  made,  and  they  contain 
the  objectionable  matter  above  referred  to,  and 
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this  fsLCt  naturally  leads  us  to  determine,  first, 
whether  or  not  these  notices  were  sufficient  to 
permit  the  granting  of  Letters  Patent  on  the 
amended  application,  should  it  in  other  respects 
be  fonnd  to  be  in  form. 

Section  3,  of  the  Act  of  April  29,  1874,  pro- 
Tidesy  that  notice  of  the  intention  to  apply  for 
any  such  charter  shall  be  inserted  in  two  news- 
papers of  general  circulation  printed  in  the 
proper  county  for  three  weeks,  setting  forth 
bri^y  the  character  and  object  of  the  corpora- 
tion to  be  formed,  and  the  intention  to  make 
Implication  therefor.  By  a  rule  of  this  depart- 
ment said  notice  should  also  give  the  names  of 
the  five  subscribers.  The  notices  in  question 
complied  with  this  rule  and  were  published  for 
twenty-one  (ai)  days  in  two  newspapers  of  Lan- 
caster and  York  counties  respectively;  they 
contained  the  material  allegation  that  a  charter 
was  to  be  asked  for,  for  the  storage  or  transp)or- 
tation  of  water  and  water  power  for  commercial 
and  maJiufacturing  purposes,  in  Fulton  township, 
Lancaster  county,  and  were  effective  in  animating 
the  present  protests  and  bringing  the  interested 
parties  here  to  protest  against  the  charter. 

Then,  under  the  practice  of  this  department 
in  the  past,  these  notices  must  be  held  to  be 
sufficient.  This  practice  rests  upon  the  theory, 
that  it  is  not  a  valid  ground  for  rejecting  such 
notices  that  they  are  alleged  to  contain  more 
than  the  law  would  permit  in  the  charter,  pro- 
vided they  do  state  enough  to  constitute  notice 
of  the  object  proposed.  A  restricted  notice 
might  be  so  regarded,  but  not  a  broad  one. 
Where  the  application  is  materially  changed  a 
new  notice  would  be  required,  but  that  a  notice 
is  too  broad  is  not  a  sufficient  reason  for  reject- 
ing it. 

This  then  brings  us  to  the  question,  whether 
or  not  these  applications  should  be  granted,  and 
while  no  specific  protest  was  filed  against  the 
applications  of  the  Martic  and  Lower  Chance- 
ford  companies,  they  will  also  be  considered  for 
the  reasons  above  given. 

Companies  for  the  supply,  storage  or  trans- 
portation of  water  and  water  power  for  com- 
mercial and  manufacturing  purposes,  are  author- 
ized by  the  Act  of  May  16,  1889,  P.  L.  226. 
These  applications  are  within  this  Act,  and  un- 
doobtedly,  in  the  absence  of  protest,  would 
have  been  granted  under  section  3  of  the  Act  of 
April  a9,  1874,  which  provides,  that  on  such 
certificate  or  dharter  being  presented  to  the 
Governor,  he  shall  examine  the  same,  and  if  he 
find  it  to  be  in  proper  form  and  within  the 
pnrposes  named  in  the  second  class,  he  shall 
approve  thereof. 

These  protests  are  entitled  to  be  fiilly  con 
odered,  imd  we  will  therefore  take  op  the  ques- 
tions which  tbey  raise. 


The  Susquehanna  River  is  a  public  highway, 
having  been  so  declared  by  the  Act  of  March 
31,  1785.  The  obstruction  of  a  navigable 
stream  declared  by  law  a  public  highway,  is  at 
common  law  a  nuisance.  This  common  law 
rule  has  been  somewhat  relaxed  in  this  Com- 
monwealth by  the  Act  of  March  23,  1803,  P. 
L.  .  .  .  (4  Sm.  L  20),  which  permits  riparian 
owners  on  any  navigable  stream  declared  by  law 
a  public  highway,  except  the  rivers  Delaware, 
Lehigh  and  Schuylkill,  to  erect  dams  for  cer- 
tain purposes,  provided  that  the  said  erections 
shall  not  impede  navigation  nor  prevent  the  fish 
from  passing  up  the  said  streams.  This  Act  im- 
poses penalties  for  an  abuse  of  the  privileges  it 
confers,  and  provides  suitable  and  adequate 
remedies  for  individuals  injiu'ed  by  an  improper 
use  of  such  privileges.  While  the  Act  of  1803, 
therefore,  seems  to  authorize  dams  in  the 
Susquehanna  River,  it  only  does  so  subject  to 
the  limitations  and  restrictions  specifically  ex- 
pressed in  the  Act.  Moreover,  Section  11,  Act 
April  28,  1873,  P«  L.  890,  provides,  that  any 
person  or  persons,  or  corporations  hereafter 
erecting  or  constructing  any  dam  or  dams  in 
any  of  the  rivers  of  the  Commonwealth,  or 
their  tributaries,  accessible  to  the  shad  or  other 
migratory  fishes,  shall  put  in  or  upon  the  same 
suitable  fish-ways  or  ladders  under  the  direction 
and  approval  of  the  Fish  Commission,  without 
which  every  such  dam  shall  be  deemed  a  public 
nuisance  and  liable  to  be  abated  upon  the  in- 
formation of  any  one  complaining  thereof. 

In  the  case  of  Dugan  v.  Monongahela  Bridge 
Company,  27  Pa.  303,  Mr.  Justice  Wood- 
ward says,  near  the  close  of  his  opinion,  "In 
pursuance  of  our  Act  of  23d  March,  1803,  re- 
lative to  mill  dams,  in  navigable  streams,  the 
defendant  built  a  dam  in  a  creek  which  had 
been  declared  a  highway.  The  Act  provided 
that  the  party  erecting  such  dam,  'shall  not  ob- 
struct or  impede  the  navigation  of  such  stream.' 
It  was  alleged  that  the  dam  had  changed  the 
natural  flow  of  the  water,  and  caused  certain 
mounds  and  bars  to  be  thrown  up,  whereby  the 
natural  channel  was  obstructed.  The  Court  be- 
low put  the  cause  on  the  p)oint,  whether  the 
dam  had  been  scientifically  erected,  and  that  if 
the  bars  were  the  necessary  and  inevitable  effect 
of  such  erection,  the  plaintiff  could  not  recover. 
In  reversing  this  opinion.  Judge  Rogers  said, 
*Where  the  injury  arises  from  a  bar  which  is  the 
immediate  effect  of  a  dam  erected  in  the  bed  of 
a  river,  I  cannot  bring  myself  to  doubt  that  it 
is  such  an  obstruction  of  the  navigation  as  was 
in  the  view  of  the  Legislature,  and  is  embraced 
in  the  proviso.'  " 

So,  too,  it  was  decided  that  a  manufisu^turinff 
corporation  of  Massachusetts,  chartered  with 
authority  to  obstruct  and  maintain  a  dam  across 
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a  river,  paying  damages  to  the  owners  of  fishing 
rights  above,  and  whose  charter  did  not  exempt 
it  from  maintaining  a  dam  without  a  fish-way, 
was  held  subject,  under  a  law  of  that  State 
which  allowed  the  Legislature  to  amend,  alter 
or  repeal  the  Act  of  Incorporation,  to  construct 
such  fish- ways  in  the  dam  as  would  be  satisfac- 
tory to  the  commissioners  appointed  by  the 
Legislature  for  the  purpose  of  determining 
where  suitable  and  sufficient  fish-wa)rs  should  be 
constructed.  Holyoke  Company  v,  Lyman,  15 
Wallace,  500. 

The  law  has  hedged  the  right  of  piscary  re- 
siding in  the  citizen  and  the  public  with  the 
most  ample  and  painstaking  protection.  If  the 
proposed  companies  step  beyond  their  privileges 
or  trespass  upon  the  rights  of  the  public  or  in- 
dividuals, the  law  may  be  at  once  invoked  to 
prevent  their  wrongful  exercise  of  power.  The 
charters  asked  for,  if  granted,  will  not  confer 
upon  the  new  corporations  power  either  to 
build  dams  within  the  Susquehanna  River,  or 
to  destroy  the  fish  of  that  stream.  If  they 
should  seek  to  exercise  any  such  p)ower  they 
would  have  to  acquire  it  elsewhere  than  in  this 
department,  or  under  the  laws  regulating  the 
formation  of  corporations.  There  is  no  law  of 
the  Commonwealth  which  authorizes  the  incor- 
poration of  any  company  for  either  purpose. 
The  applications  here  do  not  have  for  their  pur- 
pose the  damming  of  the  Susquehanna,  or  the 
destruction  of  its  fish.  The  attorneys  for  the 
applicants,  and  some  of  the  applicants  them- 
selves, disclaim  any  such  intention,  and,  should 
such  an  attempt  be  made,  the  law  is  ample  to 
prevent  its  uncompensated  consummation. 
Bacon  v.  Arthur,  4  W.  437 ;  Plumer  v.  Alex- 
ander, 12  Pa.  81 ;  Dugan  v,  Monongahela 
Bridge  Co.,  27  Id.  303.  Where  the  applica- 
tions are  in  due  form,  and  the  purpose  for 
which  a  charter  is  asked  is  within  the  terms  of 
the  corporation  laws,  it  is  asking  too  much  of 
this  department  to  refuse  a  charter  because  a 
fear  is  expressed  that  the  applicants  contem- 
plate doing  something  which  is  in  violation  of 
law,  ultra  vires  and  hurtfiil  to  the  public. 

For  these  reasons,  and  after  a  carefiil  con- 
sideration of  the  arguments  made,  I  have  de- 
cided that  these  three  (3)  charters  should  be 
granted.  G.  h.  s. 


if^rpljans'  Court. 

Norember  19,  1894. 

StaufiFer's  Estate. 

Decedent's  estate — Partnership  and  individual 
creditors — Distribution — Partnership  debt  re- 
duced  to  judgment. 

Partnership  creditors  have  no  right  to  come  against  the 
separate  estate  of  one  of  the  partners  until  the  senartte 
creditors  have  been  paid  the  principal  of  their  debts  m 
full,  unless  (if  in  Pennsylvania  the  rule  is  even  to  this 
extent  qualified)  there  is  no  partnership  property  and  no 
solvent  surviving  partner. 

Partnership  creditors  after  exhausting  the  fond  in  the 
lifetime  of  ail  the  partners  cannot  come  pari  passu  with 
separate  creditors  against  the  separate  estate  of  one  who 
subsequently  dies.  Rights  of  partnership  creditors  as 
against  separate  creditors  are  not  aAected  or  enlarged  by 
the  fact  that  a  firm  debt  was  reduced  to  judgment. 

Sur  exceptions  to  adjudication. 

At  the  audit  of  the  account  of  Susanna 
Stauffer  and  Florie  Frank,  executrices  of  the 
estate  of  Frank  W.  Stauffer,  the  decedent,  the 
following  facts  appeared : 

The  testator  died  August  28,  1893.  '^^ 
estate  proved  insolvent.  The  decedent  was 
formerly  in  partnership  with  Henry  C.  Stough- 
ton,  under  the  firm  name  of  H.  C.  Stoughton 
&  Co.  This  firm  became  involved  in  1890, 
and  made  a  settlement  with  its  creditors  at  75 
per  cent.,  payable  in  instalments.  The  firm 
was  unable  to  keep  up  the  payments,  however, 
and  afterwards  made  a  second  settlement  by 
agreement  dated  April  20, 1891,  under  which  the 
creditors  agreed  to  accept  10  per  cent,  and  re- 
lease their  claims.  The  firm  transacted  busi- 
ness for  about  a  month  after  this  and  then  came 
to  an  end  without  formal  dissolution.  After 
this  decedent  went  into  business  in  his  own 
name. 

The  fund  in  the  hands  of  the  executors  arose 
entirely  from  property  belonging  to  the  deced- 
ent personally.  No  partnership  assets  or  in- 
terest  in  partnership  assets  i4>pear  in  the  inven- 
tory or  account. 

Before  the  auditing  Judge  (Ashman),  a  claim 
in  12,809.25  was  presented  by  the  administra- 
tor of  John  Staufifer,  deceased,  it  being  urged 
in  the  said  administrators'  behalf,  that  this  debt 
was  incurred  by  the  decedent  for  his  own  use 
and  not  for  the  benefit  of  the  firm  of  H.  C. 
Stoughton  &  Co.  There  was  testimony  as  to 
declarations  by  the  testator  in  his  lifetime  that 
the  promissory  notes  given  to  the  claimant  were 
for  his  (testator's)  individual  debt. 

The  auditing  Judge  admitted  the  claim  find- 
ing as  follows : —  *'It  is  clear  that  the  decedent 
could  not  bind  the  firm  by  obligations  issued 
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after  dissolution  except  so  far  as  they  were 
given  in  extention  or  m  liquidation  of  its  ex- 
isting debts.  There  is  no  proof,  however,  that 
the  notes  now  claimed  upon  were  in  lieu  of 
former  ones,  while  there  is  proof  of  a  positive 
character  which  goes  to  show  that  they  were 
l^ven  and  accepted  on  account  of  the  personal 
indebtedness  of  the  testator.  The  declaration 
of  Uie  decedent  himself  was  to  this  effect.  The 
character  of  the  debt,  as  partnership  or  sepa- 
rate, is  not  necessarily  determined  by  the  form 
of  the  obligation  which  is  given  to  secure  it : 
Mafiet  &  Rhoades  v.  Leuckel,  93  Pa.  468.  And 
the  presumption  that  the  notes  were  for  a  firm 
debt  because  they  were  made  in  the  firm  name, 
while  it  would  relieve  both  claimant  and  testa- 
tor from  the  suspicion  of  fraud,  cannot  be  ac- 
cepted in  the  fact  of  evidence  which  is  strong 
enough  to  overthrow  the  presumption." 

Before  the  auditing  Judge,  J.  Wesley  Sup- 
plee  also  presented  a  claim  upon  a  judgment 
note  executed  by  H.  C.  Stoughton  and  F.  W. 
Stauffer,  April  3,  1893,  ^^  ^^^  ^^y>  ^^^  $^^^> 
on  which  a  payment  of  |ioo  had  been  made 
and  J.  W.  Supplee  &  Co.'s  claim  on  five  promis- 
sory notes  drawn  by  H.  C.  Stoughton  &  Co., 
in  all  for  f  1,064.09,  the  consideration  of  which 
was  money  loaned  to  the  firm.  It  also  appeared 
that  the  five  notes  were  given  in  pursuance  of 
the  agreement  already  referred  to  and  to  which 
Supplee  &  Co.  were  a  party,  by  which  the 
craiitors  agreed  to  accept  in  full  settlement  10 
per  cent,  in  one  month,  10  per  cent,  in  three 
months,  10  per  cent,  in  five  months,  etc.,  and 
which  was  superseded  by  a  later  agreement  de- 
daring  that  ao  per  cent,  having  been  paid,  that 
would  release  on  payment  of  an  additional  10 
per  cent,  if  made  before  June  i,  1891.  It  also 
appeared  that  in  signing  the  compromise  agree- 
ment Supplee  &  Co.  expressly  admitted  the  re- 
ceipt of  two  instalments  amounting  to  I387.16, 
but  they  seem  never  to  have  been  paid  the 
third  instalment.  The  auditing  Judge  also 
found  that  hence  they  were  not  bound  by  the 
covenant  to  release  and  admitted  their  claim  for 
the  balance,  I677.53,  but  postponed  its  pay- 
ment to  the  individual  debts  and  to  be  made 
pro  rata  with  the  partnership  claims,  out  of  any 
ftsidne  which  may  remain  with  the  accountant 
after  satisfying  the  individual  indebtedness  of 
the  decedent. 

The  auditing  Judge  also  allowed  a  claim  of' 
Albert  I.  Keen,  based  up)on  a  judgment  ob- 
tuned  in  the  Common  Pleas  December,  1892, 
which  is  sufficiently  referred  to  in  the  opinion 
of  the  Court,  infra. 

Exceptions  to  these  findings  were  duly  filed 
in  behalf  of  J.  Wesley  Supplee  and  J.  Wesley 
Supplee  &  Co.,  all  to  the  effect  that  there  was 
enor  in  the  holding  that  the  promissory  notes 


presented  by  the  administrator  of  John  Stauffer, 
deceased,  and  signed  H.  C.  Stoughton  &  Co., 
represented  an  individual  indebtedness  of  the 
decedent. 

A.  L  Phillips,  R.  I.  Boswell  and  W.  C. 
ffannis,  for  the  exceptions. 

A,  C.  SnydfTf  for  the  accountants. 

December  i,  1894.  '  Penrose,  J.  We  think 
the  distribution  in  this  case  was  made  upon  cor- 
rect principles.  Partnership  creditors  have  no 
right  to  come  against  the  separate  estate  of  one 
of  the  partners  until  his  separate  creditors  have 
been  paid  the  principal  of  their  debts  in  full, 
unless  (if  in  Pennsylvania  t];ie  rule  is  even  to 
this  extent  qualified)  there  is  no  partnership 
property,  no  matter  of  how  little  value,  and  no 
solvent  surviving  partner.  There  was  no  proof 
that  both  did  not  exist  in  the*  present  case. 
There  certainly  is  a  surviving  partner ;  and  this, 
in  itself,  has  been  held  sufficient  to  exclude  the 
joint  creditors  from  competing  with  the  sepa- 
rate creditors,  even  though  such  surviving  part- 
ner be  insolvent,  provided  he  ha^  not  been  de- 
clared bankrupt  {Ex  parte  Janson,  3  Madd. 
229).  And  there  certainly  was  a^so,  at  one 
time,  a  partnership  fund,  out  of  which  partner- 
ship creditors,  including  those  who  now  except 
to  the  adjudication,  received  at  least  20  per 
cent,  of  their  claims.  There  is  no  authority, 
at  least  we  have  been  referred  to  none,  for  the 
proposition  that  partnership  creditors  after  ex- 
hausting the  fund  in  the  lifetime  of  all  the  part- 
ners,may  come,  pari  passu  with  separate  credi- 
tors, against  the  separate  estate  of  one  who 
subsequently  dies. 

It  is  conceded  that  the  debt  of  the 
creditor  by  whom  claim  was  made  upon  a 
note  given  in  the  name  of  the  firm,  was  the 
separate  debt  of  the  decedent ;  but  it  did  not 
follow  from  that  fact  alone  that  the  creditor 
was  party  to  a  fraud  against  the  firm,  and,  for 
that  reason,  should  not  be  permitted  to  recover 
on  the  note  against  the  real  debtor.  Fraud  is> 
not  to  be  presumed.  The  note  appears  to  have 
been  given  shortly  after  the  dissolution  of  the 
firm,  of  which  there  was  no  public  notice ;  and 
it  may  well  be  that  the  creditor  supposed  he 
was  dealing  with  the  firm.  That  he  subsequently 
was  made  aware  of  the  true  state  of  affairs  and 
that  he  regarded  the  decedent,  by  whom  the 
note  was  given,  as  his  only  debtor,  is  indicated,, 
to  some  extent  at  least,  by  the  fact  that  no 
claim  upon  it  appears  ever  to  have  been  made 
against  the  former  partner. 

The  attention  of  the  auditing  Judge  does 
not  seem  to  have  been  called  to  the  fact  that  the 
debt  of  |i 24. 5 1,  for  which  judgment  was  ob- 
tained in  the  Common  Pleas,  was  a  debt  of  the 
partnership.    The  fact  that  a  judgment  has 
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been  obtained  upon  a  firm  debt,  under  which 
execution  may  be  levied  upon  either  partner- 
ship property  or  the  property  of  a  partner,  has 
no  effect  in  changing  or  enlarging  the  rights  of 
partnership  creditors  as  against  separate  credi- 
tors (Lindley  on  Part.,  *ioi4.)  This  debt 
must,  therefore,  be  excluded  from  the  list  of 
separate  claims,  and  transferred  to  that  of  part- 
nership creditors. 

The  adjudication,  thus  modified,  is  confirmed 
absolutely,  ^and  the  exceptions,  so  far  as  they 
relate  to  anything  beyond  this,  dismissed. 

Counsel  will  prepare  the  necessary  decree. 

w.  L.  s. 


Januaiy,  1895,  168. 

Schmidt's  BsUte. 

Suit  by  creditor  qf  decedent  in  C  P.-^Judgment 
against  executor  or  administrcUor — Petition  and 
answer — Hearing  on,  answer  to  be  taken  as 
verity. 

The  creditor  of  m  decedent  may  sue  in  the  Common 
Pleat ;  and  the  judgment  thus  obtained  against  the  exe- 
cutor or  administrator  will  not  only  continue  Uie  lien,  but 
be/fMM  facie  eridence  of  the  debt  as  against  heirs  or 
derisees,  and  impose  upon  them  the  duty  of  disproving 

k.  ■ 

The  validity  of  such  judgment  cannot  be  impeached 
collaterally  except  on  the  ground  of  fraud. 

Petition  to  vacate  order  of  sale,  and  answer. 

Henry  Schmidt,  son,  an  heir  and  administra- 
tor d.  b.  n.  c.  t.  a.  of  decedent  had  obtained, 
upon  petition,  an  order  to  sell  certain  real  es- 
tate of  decedent  to  obtain  funds  necessary  to 
pay  certain  debts  due  by  the  estate.    The  prin- 


cipal item  was  a  judgment  obtained  in  the  Com- 
mon Pleas  against  the  estate,  by  Henry  Schmidt, 
personally,  on  a  note  given  him  by  decedent 
for  various  loans,  amounting  in  all  to  f  10,000. 

The  petition  to  vacate  the  order  of  sale  de- 
nies that  the  debts  were  due  by  the  estate  but 
were  obligations  entered  into  by  the  widow  of 
the  decedent,  in  her  lifetime.  The  petitioner 
is  a  daughter  of  decedent. 

Wiliiam  Gorman,  for  petitioner. 

Frfmcis  S,  Ciii/infZf,  for  respondent. 

March  a,  1895.  Prmross,  J.  That  a  credi- 
tor of  a  decedent  may  sue  in  the  Common  Pleas, 
and  that  his  judgment  thus  obtained  against  the 
executor  or  administrator  will  not  only  con- 
tinue the  lien,  but  be  prima  fade  evidence  of 
the  debt  as  against  heirs  or  devisees,  and  im- 
pose upon  them  the  duty  of  disproving  it,  is 
well  settled :  Sergeant  v.  Ewing,  12  Casey,  156. 
The  validity  of  the  judgment  cannot  be  im- 
peached collaterally  except  on  the  ground  of 
fraud ;  and  if,  in  the  present  case,  we  accepCthe 
loose  allegations  of  the  petition  that  the  peti- 
tioner believes  and  expects  to  prove  that  the 
judgments  '^are  not  debts  due  by  the  decedent 
but  obligations  entered  into"  by  the  executrix, 
who  was  also  tenant  for  life,  as  a  sufficient  aver- 
ment of  fraud — though  the  word  itself  is  not 
used,  they  are  fiilly  met  by  the  statements  in  the 
answer,  which  as  the  case  comes  before  us,  must 
be  accepted  as  verity. 

That  the  plaintiff  in  the  judgments,  who  is 
also  a  co-devisee  with  the  petitioner,  has  been 
''in  receipt  of  all  the  rents  of  the  real  estate" 
since  the  death  of  the  executrix — the  tenant  for 
life,  is  manifestly  immaterial,  even  if  the  fiict 
were  not  denied,  as  it  is,  by  the  answer. 

The  petition  to  vacate  the  order  of  sale  is 
dismissed.  f.  b.  w. 
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Jily,  '94, 139.  February  6, 1895. 

Pennsylvania  Railroad  Company  v. 
Montgomery  County  Passenger  Rail- 
way Company. 

Act  of  May  14,  iSSp — Street  passenger  rail- 
ways—  County  roads — Consent  of  local 
authorities  —  Passenger  railway  pcusing 
through  more  than  one  township. 

The  general  passenger  railway  Act  of  May  14,  1889, 
contemplates  only  railways  within  a  city,  and  does  not 
aothorize  the  construction  of  electric  railwa3rs  to  be  run 
orer  country  roads  and  connect  one  city  or  town  with 
aaoCher. 

Land  condemned  for  a  country  road  has  imposed  upon 
k  no  other  servitude  than  that  of  passage,  the  laying  of 
tncVs  upon  it  is  the  imposition  of  a  new  servitude ;  it  is 
odienrise  in  the  case  of  land  taken  for  city  streets. 

Township  authorities  can  permit  an  entry  upon  the 
paUic  roads  only  so  far  as  the  public  is  concerned,  but 
have  no  power  to  bind  private  property  or  subject  it  to  a 
senritude  for  the  benefit  of  any  person  or  corporation 
other  than  the  township  and  the  public  it  represents. 
The  carriage  of  passengers  through  the  township  on  their 
josiney  from  one  city  or  borough  to  another  is  in  no 
sense  a  township  purpose. 

A  street  railway  has  no  right  to  build  any  portion  of  its 
nwd  before  it  has  acquired  the  right  to  complete  it  If 
the  proposed  line  passes  through  a  city,  borough  or  town- 
ship intermediate  the  termini,  and  that  city,  borough  or 
township  refuses  its  consent  to  the  construction  of  the 
nad  the  power  to  build  the  road  described  in  the  appli- 
cation and  charter  cannot  be  exercised. 

A  stieet  passenger  railway  company  does  not  possess 
(he  right  ofeminent  domain. 

Appeal  of  the  Pennsylvania  Railroad  Com- 
pany, plaintiff,  from  the  decree  of  the  Common 
Pleas  of  Montgomery  County,  in  a  suit  in  equity 
ia  which  the  Montgomery  Coimty  Passenger 
Kaihray  Company  was  defendant. 

The  plaintiff  filed  a  bill  setting  forth  (Pars,  i, 
s,  3,)  that  it  was  a  railroad  corporation  and  by 
fictne  of  its  powers  had  constructed  and  con- 
tSnued  to  operate  a  branch  railroad  leading  from 
itok  main  line  at  Glen  Loch  in  the  County  of 
Chester  through  the  County  of  Montgomery  to 
die  county  line  between  the  counties  of  Bucks 
and  Montgomery,  known  as  the  Trenton  Cut 


off;  (4),  that  it  owned  in  fee  simple  certain 
land  in  Upper  Merion  Township,  Montgomery 
County,  subject  to  a  certain  township  road 
known  as  the  Schuylkill  River  Road,  and  that 
over  said  road  it  had  constructed  an  iron  bridge 
for  the  sole  passage  of  its  cars  and  so  as  not  to 
impede  the  public  travel;  (5),  that  on  June  30, 
1893,  the  defendant  was  chartered  under  the 
Act  of  Assembly  of  May  14,  1889,  for  the  pur- 
pose of  constructing,  maintaining  and  operating 
a  street  railway  for  public  use  upon  certain  streets 
in  the  Boroughs  of  Bridgeport,  West  Consho- 
hocken  and  Conshohocken,  and  upon  certain 
public  roads  in  the  Townships  of  Upper  Merion 
and  Whitemarsh,  Montgomery  County;  (7), 
that  the  said  route  passed  over  the  land  of  the 
plaintiff  under  said  bridge  and  for  a  distance  of 
two  miles  through  a  rural  region  ;  that  said  Act 
of  Assembly  did  not  contemplate  the  building  of 
passenger  railways  on  public  roads  outside  of 
cities  and  boroughs  in  the  manner  proposed,  and 
that  the  said  defendant  had  no  legal  authority 
to  build  its  said  railway  on  the  line  designated 
and  prescribed  by  its  charter;  (8),  that  defend- 
ant had  no  right  under  its  charter  to  build  pas- 
senger railways  elsewhere  than  on  streets,  and 
that  said  Act  of  Assembly  is  unconstitutional ; 
(9),  that  the  fee  in  the  said  public  road  being  in 
the  owner,  the  appellant,  the  public  had  the 
mere  right  of  passage,  and  the  owner  had  the 
use  of  the  land  for  his  own  piurpose  in  any  way 
not  inconsistent  with  the  public  easement,  and 
was  not  required  to  make  the  land  subject  to  ad- 
ditional and  different  burdens  of  a  railway  not 
contemplated  when  the  land  was  appropriated 
for  a  public,  road,  and  when  the  defendant  pro- 
posed to  occupy  said  road  for  its  purpose  it  was 
a  taking  of  the  plaintiff's  land  within  the  mean- 
ing of  the  constitutional  provision  reqiuring  just 
compensation  to  be  made  for  property  taken,  in- 
jured or  destroyed,  and  therefore  the  said  de- 
fendant had  no  legal  power  or  authority  to  con- 
struct or  maintain  its  railway  without  the  per- 
mission of  appellant,  to  the  injury  of  appellant,^ 
it  not  having  been  granted  the  power  to  exercise 
the  right  of  eminent  domain  by  the  Legislature 
of  the  Commonwealth  of  Pennsylvania ;  (i  i\ 
that  under  the  provision  of  the  Act  of  Assembly 
approved  June  19,  1871,  entitled,  '*An  Act  re- 
lating to  legal  proceedings  by  or  against  corpora- 
tions,'' it  was  the  duty  of  the  Court  to  examine, 
inquire  andassertain  whether  the  defendant  cor- 
poration does  in  fact  possess  the  right  or  fran- 
chise to  do  the  act  from  which  the  injury  to  the 
appellant's  rights  and  franchise  will  result. 

And  prayed  an  injunction  preliminary  until 
hearing,  and  perpetual  thereafter,  restraining  the 
appellee  from  constructing  its  railway  on  the 
lands  of  the  plaintiff  in  Upper  Merion  Township, 
or  up)on  the  township  road ;  thatthe  Court  should 


Digitized  by 


Google 


IS4 


WEEKLY  NOTES  OF  CASES. 


inquire  whether  the  appellee  possesses  the  right 
or  franchise  it  claimed ;  and  other  relief. 

The  answer  admitted  paragraphs  i,  2,  3,  5 
and  6  and  answered  paragraphs  4,  j,  S,  9  and 
11^  as  follows: 

(4)  This  defendant  is  not  informed  what  land 
the  said  plaintiff  owns  in  Upper  Merion  Town- 
ship, Montgomery  County ;  but  avers  that  the 
said  plaintiff  is  not  the  owner  in  fee  of  the  bed 
of  the  township  road  known  as  the  Schuylkill 
River  road,  over  which  the  said  plaintiffs  have 
constructed  a  bridge  in  such  a  way  as  not  to  im- 
pede the  passage  of  the  accustomed  travel  along 
the  same,  and  the  said  plaintiff  has  no  rights 
whatever  in  the  bed  of  the  said  Schuylkill  River 
road  to  interfere  with  its  use  by  the  public. 

(7)  The  defendant  is  a  street  passenger  rail- 
way company  within  the  meaning  of  the  Act  of 
Assembly  under  which  it  was  incorporated,  and 
the  said  Act  of  Assembly  and  the  Constitution 
of  Pennsylvania  contemplate  the  construction 
and  operation  of  street  passenger  railways  in 
cities,  boroughs  and  townships ;  and  that  it  has 
full  legal  authority  to  construct  and  operate  its 
said  railway  on  the  line  designated  and  pre- 
scribe'd  by  its  charter.  That  the  said  defendant 
is  authorized  by  the  Act  of  Assembly,  and  is  per- 
mitted and  has  obtained  the  speciaJ  consent  of 
the  supervisors  of  said  Township  of  Upper  Mer- 
ion, to  construct  their  railroad  upon  the  route 
set  forth  in  their  charter ;  and  that  the  proposed 
and  designated  line  of  defendant's  railway  passes 
over  no  land  of  the  plaintiffs,  nor  does  it  inter- 
fere with  any  right  whatever  belonging  to  it. 
The  route  passes  through  Upper  Merion  Town- 
ship, on  the  Schuylkill  River  road,  to  the  Borough 
of  West  Conshohocken,  through  a  well  settled 
portion  of  the  township,  on  a  public  road  out- 
side of  the  Borough  of  Bridgeport,  over  which 
said  public  road  defendants  are  authorized  by 
law  and  permission  of  the  said  supervisors  to  con- 
struct their  railway. 

(8)  True  it  is  that  the  Act  of  May  14,  1889, 
^nder  which  the  defendant  is  incorporated,  is 
entitled,  "An  Act  to  provide  for  the  incorpora- 
tion and  government  of  street  railway  companies 
in  this  Commonwealth.''  The  defendant  denies 
all  the  other  allegations  set  forth  in  paragraph 
eight  of  plaintiffs  bill.  The  said  Act  does  au- 
thorize the  defendant  to  construct  their  railway 
upon  the  route  authorized  by  their  charter,  and 
the  permission  of  the  local  authorities  of  the 
townships  and  boroughs  through  which  said  rail- 
way passes.     And  the  said  Act  is  constitutional. 

(9)  The  defendant  suggests  that  the  ninth 
paragraph  in  said  bill  is  not  drawn  in  accord- 
ance with  the  rules  of  equity  practice,  and  is  not 
required  to  answer  it ;  but  it  denies  the  correct- 
ness of  the  allegations  and  legal  conclusions 
therein  set  forth.  I 


(11)  The  defendant  denies  that  said  plaintiff 
has  any  rights  upon  said  Schuylkill  River  road 
which  will  be  injured  by  the  defendant's  railway. 
The  defendant  possesses  the  unquestionable 
right  to  construct  and  operate  its  railway  on  the 
Schuylkill  River  road.  Under  the  Act  of  As- 
sembly of  June  19,  1871,  P.  L.  1361,  the  Court 
may  inquire  whether  the  defendant  does  in  fact 
possess  its  rights  and  franchises,  but  it  is  also  the 
duty  of  the  Court  to  inquire  whether  the  plaintiff 
has  any  such  rights  as  are  claimed  in  the  bill. 

The  case  was  referred  to  Charles  Hunsicker, 
Esq.,  as  master,  before  whom  it  was  found,  m- 
/^r  a/ia,  that  the  charter  of  the  plaintiff  indi- 
cated a  location  and  intention  to  construct  its 
railway  through  five  separate  townships  or 
boroughs ,  viz:  Bridgeport,  Upper  Merion,  West 
Conshohocken,  Conshohocken  and  Whitemarsh ; 
that  the  consent  of  Upper  Merion  to  the 
location,  construction  and  operation  of  the  plain- 
tiffs road  had  been  obtained ;  that  of  West  Con- 
shohocken and  Whitemarsh  had  not  been  ob- 
tained. The  mast^  recommended  a  decree  for 
a  perpetual  injunction  as  prayed  in  the  bill. 
This  report  was  overruled  by  the  Court,  Weand, 
J.,  delivering  the  opinion,  and  the  plaiptiff's  bill 
was  dismissed.  The  plaintiff  took  this  appeal 
and  assigned  as  error,  tnf^r  alia — 

Fourth,  The  fact  that  the  appellant  was  the 
owner  in  fee  of  the  land  adjacent  to  and  under- 
lying the  township  road  over  which  the  appellee 
seel^  to  construct  its  railroad  being  admitted, 
the  Court  found  that  the  appellant  was  not  en- 
titled to  compensation  for  the  additional  burden 
placed  upon  the  fee  of  the  appellant  underlying 
said  township  road  by  the  construction  and 
operation  of  an  electric  railway  thereover. 

Fifth,  It  being  conceded  that  the  appellant 
was  the  owner  of  the  fee  underlying  the  township 
road  on  which  the  appellee  proposed  to  construct 
its  railway,  the  Court  erred  in  finding  that  the 
appellee  without  the  grant  of  the  power  of  emi- 
nent domain  was  entitled  to  enter  upon  the  fee 
of  the  appellant  and  construct  its  railway  without 
obtaining  the  consent  of  the  appellant  as  owner 
of  such  fee. 

Sixth.  The  Court  erred  in  finding  that  the 
Act  of  May  14,  1889,  entitled  ''An  Act  to  pro- 
vide for  the  incorporation  and  government  of 
street  railway  companies  in  this  Commonwealth" 
under  which  Act  the  appellee  was  chartered, 
authorized  it  to  construct  an  electric  railway  on 
township  roads  admittedly  not  streets,  because : 
(a)  The  title  does  not  refer  to  anything  but 
streets,  (b)  The  body  of  the  Act  does  not 
clearly  and  plainly  include  township  roads,  (c) 
If  the  body  of  the  Act  did  include  township 
roads  the  Act  in  that  particular  would  be  void 
because  such  purpose  was  not  clearly  expressed 
in  the  title  of  the  Act. 
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Seventh.  The  Court  erred  in  holding  that  the 
adjoining  and  underlying  landowner  upon  a 
country  road  had  the  same  and  no  other  rights 
Aan  those  which  pertain  to  an  adjoining  owner 
upon  a  street  in  a  thickly  populated  city. 

Eighth.  The  Court  erred  in  holding  that  the 
said  Act  of  Assembly  of  May  14,  1889,  contem- 
plates the  chartering  of  one  company  to  build  a 
road  in  more  than  one  municipality. 

Ninth.  The  Court  erred  in  finding  that  the 
appellee  was  authorized  by  its  charter  to  con- 
struct its  proposed  road  over  the  premises  of  the 
appellant,  although  the  master  had  found  as  a 
feet,  and  the  Court  did  not  overrule  or  contro- 
vert  such  finding,  that  the  charter  of  the  appellee 
company  indicated  a  location  and  the  appellee 
proposed  to  construct  its  railway  in  and  through 
five  (5)  separate  local  municipalities.  Because 
of  this  fact  the  Court  should  have  held  the  ap- 
pellee's charter  to  have  been  invalid. 

Tenth.  It  being  found  as  a  fact  by  the  master 
and  conceded  by  the  Court  that  the  appellee  had 
(Mily  procured  the  consent  of  one  of  the  five 
municipalities  through  which  it  proposed  to  con- 
struct its  railway,  the  Court  erred  in  holding  that 
the  appellee  was  authorized  to  construct  over  the 
land  of  this  appellant  because  its  land  was  located 
within  the  assenting  municipality. 

Otas.  H.  Stinson  and  David  IV.  Sellers, 
(with  them  C.  Henry  Stinson  and  William  F. 
Saify),  for  appellant. 

The  appropriation  of  land  for  a  public  road 
imposes  u(>on  it  only  the  servitude  of  a  roadway 
which  shall  be  at  all  times  free  and  open  to  the 
public  as  a  highway.  Any  other  use  is  the  im- 
position of  a  burden  which  is  a  taking  within 
Art.  XVI.  sec.  8,  of  the  Constitution,  for  which 
compensation  is  required. 

Miffiin  V,  Railroad  G>.,  4  Harris,  182. 

Arthur  Chambers  v.  Daniel  Furry  ^/  a/.,  i  Yeates, 

167. 
A.  Kirk  Lewis  v,  Thomas  Jones  ei  ai,,  i  Barr,  336. 
Cheu  V.  ManowD,  3  Watts,  219. 
Phillips  V.  Dunkirk,  Warren   &  Pittsburgh  R.  R. 

Co.,  78  Pa.  177. 
Lance's  Appeal,  55  Id.  16. 
Jones  V.  Ene  &  Wyoming  Valley  R.  R.  Co.,  151  Id. 

30- 
Junction  R.  R.  v.  Boyd,  8  Phila.  R.,  224. 
Trustees,  etc ,  v.  Auburn  &  Rochester  R.  R.  Co.,  3 

HiU,  567. 
Williams  v.  N.  Y.  Cent  R.  R.  Co.,  16  N.  Y.,  97. 
Mahon  v.  N.  Y.  Cent.  R.  R.  Co.,  24  Id.  658. 
Bkwmfield  &  Rochester  Gas  Co.  v.  Calkins,  62  Id. 

386. 
Inhabitants  of  Spring6eld  v.   Connecticut  River  R. 

R.Co.,4Cush.  63. 

The  title  of  the  Act  of  Assembly  of  May  14, 
1889,  under  which  the  appellee  claims  its  right  to 
build  its  electric  railway,  does  not  refer  to  any- 
thing but  streets,  and  does  not  include  township 
Toads,  and  in  the  body  of  the  Act  the  words 


used  are  '^streets"  and  "highways,"  and  in  no 
place  in  said  Act  is  the  word  "road"  used. 

The  signification  of  the  word  "street"  is  well 
defined.  "A  street  is  a  road  or  public  way  in  a 
city,  town  or  village." 

Elliot  on  Roads  and  Streets,  p.  5,  12,  citing 
Brace  v.  N.  Y.  Cent.  R.  R.  Co.,  27  N.  Y.  269. 
State  V.  Moriarty,  74  Ind.  104. 
Heiple  v.  East  Portland,  13  Ore.  97. 
Perrin  v.  N.  Y.  Cent.  R.  R.  Co.,  36  N.  Y.  120. 

There  is  a  great  difference  between  the  streets 
of  a  city,  town  or  village  and  a  country  road. 

2  Dillon,  Munic.  Corp.  sec  688,  note  i,  and  cases 

cited. 
Cincinnati  v.  White,  6  Peters,  431. 
Sterling's  Appeal,  ill  Pa.  37. 
Moyamensing  Avenue,  4  S.  &  R.  105. 
Sharrett's  Road,  8  Pa.  89. 
Osage  Street,  90  Id.  1 17. 

McDavitt  V.  Peoples'  Nat.  Gas  Co.,  160  Id.  367. 
Indianapolis  v.  Croas,  7  Ind.  9. 
Lafayette  v.  Jenners,  10  Id.  74. 
Clark  V.  Commonwealth,  14  Bosh  166. 

The  Act,  therefore,  refers  only  to  the  streets 
and  highways  of  a  city,  town  or  village,  it  gives 
no  authority  to  construct  a  railway  over  country 
roads. 

If  it  attempts  to  do  so  it  is  unconstitutional.  Its 
title  is  an  Act  to  incorporate  street  passenger 
railway  companies. 

In  Booth  on  Street  Railways,  section  i,  street 
railways  are  defined  as  those  which  are  con- 
structed on  streets.  A  company  to  build  a  rail- 
way upon  a  township  road  is  not  a  street  passen- 
ger railway  company.  So  far  as  it  authorizes 
township  roads  to  be  used  it  misleads,  and  is  bad. 
Of  course  the  title  need  not  be  an  index  of  con- 
tents, but  the  subject  must  be  clearly  expressed 
in  the  title. 

The  subject  of  building  passenger  railways  on 
township  roads  is  not  at  all  expressed  in  the  title 
of  an  Act  providing  for  the  '^incorporation  of 
street  passenger  railways."  The  two  things  are 
entirely  different.  Expressio  unius  est  exclusio 
alterius. 

There  is  no  analogy  between  these  Acts  and  the 
railroad  Act  of  1868  or  the  General  Corporation 
Act  of  1874. 

The  title  here  is  not  in  general  terms  at  all. 
It  is  restricted  to  a  particular  kind  of  railways, 
having  a  clear  signification. 

Dorsey  s  Appeal,  72  Pa.  192. 

Union  Passenger  Railway  Company's  Appeal,  81  * 

Id.  91. 
Beckert  v.  Allegheny,  85  Id.  191. 
Road  in  Phoenixville,  109  Id.  44. 
Rogers  v.  Improvement  Co.,  109  Id.  109. 
In  re  Carbondale  and  Turnpike  Road,  22  Weekly 

Notes,  105. 

The  Act  does  not  contemplate  the  chartering 
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of  one  company  to  build  its  road  in  more  than 
one  municipality. 

I.  Throughout  the  entire  Act  it  is,  "the  local 
authorities  of  the  city/'  etc.,  not  the  local  authori- 
ties of  the  cities,  etc.,  which  is  the  form  which 
would  have  been  used  had  the  Legislature  in- 
tended that  one  company  was  to  be  chartered  to 
extend  through  more  than  one  municipality.  2. 
It  is  a  railway  confined  to  highways.  3.  It  has 
no  power  of  eminent  domain.  4.  It  contem- 
plates a  circuit.  5.  Section  12  provides  that 
every  company  shall  maintain  an  office  where 
said  railroad  is  located.  6.  Section  14  provides 
for  completing  the  circuit.  7.  Section  15  pro- 
vides for  the  consent  of  the  local  authorities  and 
a  continuous  route.  8.  Section  16  shows  that  a 
location  within  one  city,  borough  or  township 
was  contemplated. 

The  Act  must  contemplate  the  building  of  a 
road  in  only  one  local  jurisdiction,  that  is  in  one 
city,  one  borough  or  one  township,  for  if  not 
limited  to  one  jurisdiction  it  has  no  limit,  and 
can  extend  from  one  end  of  the  State  to  the 
other.  The  Legislature  did  not  intend  any  such 
power  should  be  given  to  a  '^street  railway,"  for 
if  it  had  that  intention,  it  would  have  clearly  set 
it  forth,  as  it  did  in  the  Act  of  1868  in  relation 
to  railroads,  which  specifically  authorizes  the 
incorporation  of  a  company  to  build  from  one 
point  in  the  State  to  any  other  part  in  the  State. 

Until  the  consent  of  the  authorities  of  each  one 
of  the  municipalities  through  which  the  projected 
road  is  to  pass,  it  can  do  nothing  legally  by  way 
of  construction. 

In  re  Kings  G>unty  Elevated  R.  R.  Co.,  105  N.  Y. 

97. 
Rochester  Electric   Ry.  Co.   v,  Willdns,  123  Id. 
361. 

N,  H,  Larzelere  zxAJohn  G,  Johnson,  (with 
them  JcK,  B.  Holland),  for  appellee. 

The  owner  of  lands  bounding  on  a  public 
highway  has  no  right  to  compensation  because  of 
the  construction  thereon  of  an  electric  railway. 
The  appellant  had  no  greater  right  to  compen- 
sation than  it  would  have  posseted  had  its  land 
been  located  on  a  street  of  a  borough. 

Every  use  may  be  made  of  a  street  or  a  high- 
way, which  could  have  been  contemplated  orig- 
inally. Where  land  is  taken  for  a  highway,  full 
compensation  b  made  to  the  owner.  This  in- 
cludes compensation  for  any  use  to  which,  there- 
after>  it  may  properly  be  put. 

McDftvitt  V,  Peoples' Nat  Gas.  Co.,  160  Pa.  367. 
Raffeitj  V.  Central  Traction  Co.,  147  Id.  590. 

The  Act  of  1889  includes  country  roads  as 
well  as  streets.  The  argument  of  the  appellant 
in  this  respect  would  cover  turnpikes  as  well  as 
roads,  nevertheless,  section  17  of  the  Act  pro- 
vides that,  ''Any  passenger  railway  incorporated 


under  this  Act  shall  have,  and  is  hereby  granted, 
power,  by  its  officers  and  servants,  to  ascertam 
and  define  such  route  as  they  may  deem  exped- 
ient, over,  upon  and  along  any  turnpike  or  turn- 
pikes, not  however  exceeding  sufficient  width 
for  two  tracks,"  etc. 

The  appellant  claims  that  the  title  of  the  Act 
of  1889,  viz :  "An  Act  to  provide  for  the  incor- 
poration and  government  of  street  railway  com- 
panies in  this  Commonwealth,"  discloses  no  pur- 
pose to  permit  the  organization  of  a  company  to 
build  upon  a  country  road. 

The  Act  of  1889  was  intended  to  legalize  in- 
corporations which  had  been  held  to  be  im- 
proper because  of  the  unconstitutionality,  inter 
alia,  of  the  Act  of  1878,  which  was  entitled  "An 
Act  to  provide  for  the  incorporation  of  street 
railway  companies  in  cities  of  the  third,  fourth 
and  fifth  classes  and  in  the  boroughs  and  town- 
ships in  this  Commonwealth." 

By  the  General  Railway  Act  of  1868,  it  was 
provided : — 

This  Act  shall  not  be  so  construed  as  to  authorize  the 
formation  of  street  passenger  railway  companies  to  con- 
struct passenger  railways  under  or  by  virtue  of  its  provi- 
sions in  any  city  or  borough  in  this  Commonwealth. 

By  the  Constitution  it  was  provided : — 

No  street  passenger  railway  shall  be  constructed  within 
the  limits  of  any  city,  borough  or  township,  without  the 
consent  of  its  local  authorities. 

Can  there  be  any  reasonable  doubt  as  to  the 
fact  of  disclosure,  by  the  tide  of  this  Act,  of  a 
purpose  to  organize  street  passenger  railway 
companies  to  do  all  that  such  companies,  as  the 
same  were  ordinarily  understood  to  exist,  might 
do  ?  The  Constitution  itself  contemplated  the 
consent  of  "township  authorities"  to  the  con- 
struction of  a  "street  passenger  railway  com- 
pany." How  could  there  be  such  a  construc- 
tion in  a  township,  saving  upon  an  ordinary 
country  road?  By  "street  passenger  railway 
company"  was  meant,  a  company  authorized  to 
construct  its  road,  not  by  virtue  of  an  exercise  of 
the  right  of  eminent  domain,  upon  its  own  right 
of  way ;  but  upon  the  public  highways.  Could 
anyone  have  been  deceived  by  the  title  of  this 
Act  into  a  belief  that  it  did  not  accomplish  the 
purpose  of  prior  Acts  which  had  failed,  /.  e,,  le- 
galize the  incorporation  of  companies  authorized 
to  locate  railways  upon  streets — "streets"  being 
understood  in  the  broadest  sense? 

The  Act  of  1889  does  not  restrict  a  street  rail- 
way company  organized  thereunder,  to  the  con- 
struction of  its  road  in  only  one  township, 
borough  or  municipality. 

A  township  may  be  so  situated  that  another 
may  be  inserted  into  it  like  a  wedge.  "Must  it 
be  deprived  of  railway  fieuiilities  unless  the  im- 
possible contingency  will  occur  of  two  compw- 
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iesy  neither  with  sufficient  business,  being  organ- 
ised ?  Must  the  travel  between  two  boroughs  be 
left  without  railway  service  because  of  a  short 
intervening  space  located  in  another  township  ? 

It  is  the  right  of  a  passenger  railway  company 
organized  under  the  Act  of  1889  for  the  con- 
struction of  a  road  extending  through  more  than 
one  municipality,  borough  or  township,  to  con- 
struct such  road  in  parts,  as  the  same  from  time 
to  time  shall  be  authorized  to  be  constructed  by 
the  local  authorities  immediately  concerned. 

A  railway  cannot  be  constructed  in  a  moment. 
Ib  its  directors,  is  reposed  the  discretion  as  to 
the  method  of  construction,  subject  to  the  duty 
expressed  by  the  statute,  to  commence,  and  to 
complete,  within  a  specified  time.  Had  no  con- 
sent of  local  authorities  been  required  by  the 
Constitution,  or  by  the  Act  of  1889,  would  it 
have  been  competent  for  a  land  owner  to  inter- 
fere with  the  construction  of  the  road  at  one 
point,  because  the  whole  was  not  in  process  of 
simultaneous  construction?  Does  the  require- 
ment of  consent  amount  to  more  than  a  making 
illegal,  of  a  construction  in  those  parts  in  which 
the  requisite  consent  has  not  been  given  ?  Does 
it  in  any  way  affect  an  authorized  construction  ? 

An  abutting  land  owner  has  no  right,  where 
the  construction  of  the  railway  is  with  the  con- 
sent of  the  authorities  of  the  locality  in  which  it 
is  being  laid,  to  object  to  such  construction  be- 
cause the  consent  of  the  authorities  of  other  lo- 
calities, through  which  the  same  runs,  has  not 
been  obtained. 

Phila.  &  Grays  Ferry  Pass.  Ry.  Co.'s  Appeal,  102 

Pa.  123. 
Market  Co.  9.  Phila.  Terminal  R.  R.  Co.,  142  Id. 

593- 

Junction  Pass.  Ry.  v,  Williamsport  Pass.  Ry.,  154  Id. 

116. 
National  Docks  R.  R.  Co.  v.  Central  R.  R.  Co  ,  32 

N.  J.  Eq.  760. 

A  Court  of  equity  will  not  grant  an  injunction 
where  to  do  so  will  be  by  indirection  declaring 
the  forfeiture  of  a  charter. 

Ottaqaechee  Woolen  Co.  v,  Moses  Newton  et  al , 
57  Vt.  451. 

March  25,  1895.  Wiluams,  J.  Our  system 
of  street  passenger  railways  had  its  origin  in  the 
days  of  special  legislation.  Each  company  then 
had  its  own  Act  of  incorporation  in  which  its 
route  was  described  and  its  powers  defined. 
These  companies  were  confined  to  the  cities  and 
large  towns  of  the  State,  and  their  cars  were 
moved  by  horse  power,  and  were  a  substitute 
fiw  the  omnibus  and  other  vehicles  devoted  to 
the  carriage  of  passengers  which  had  been  pre- 
viously in  common  use.  After  the  adoption  of 
the  new  Constitution  the  practice  of  separate  leg- 
islation for  each  company  became  impractica- 
ble, and  in  1878  a  general  law  was  passed  pro- 


viding for  the  organization  of  street  railway  com- 
panies for  the  purpose  of  '^constructing,  main- 
taining and  operating  a  street  railway  for  public 
use  in  the  conveyance  of  passengers."  No 
power  of  eminent  domain  was  conferred  on  these 
companies,  but  the  several  provisions  of  the  Act 
show  that  such  railways  were  to  be  constructed 
upon  the  streets,  conforming  to  the  grade  of  the 
streets,  and  subject  to  the  regulation  of  the  muni- 
cipal authorities.  The  Act  of  1876  gave  to  street 
railway  companies  in  cities  of  the  first  class  the 
right  to  "use  other  than  animal  power*'  in  the 
movement  of  their  cars.  The  Act  of  May,  1878, 
conferred  the  like  right  upon  street  railway  com- 
panies in  cities  of  the  second  and  third  classes. 
The  general  law  further  provided  that  any  com^ 
pany  organized  under  its  provisions  shoula  main- 
tain an  office  for  the  transaction  of  its  business 
**in  the  city"  where  its  railway  was  located.  All 
these  provisions  show  that  the  street  railwa]rs 
contemplated  by  the  general  Act  of  1878  were 
intended  for  the  accommodation  of  the  crpwdcd 
streets  of  cities  and  for  no  other  purpose.  The 
present  general  law  relating  to  these  corporations 
was  pa^sd  in  1889.  It  was  intended  to  bring 
together  the  valuaWe  provisions  of  several  Acts 
of  Assembly  into  one  comprehensive  statute,  and 
to  make  some  changes  that  experience  had  shown 
to  be  desirable.  It  authorized  the  incorporation 
of  five  or  more  persons  for  the  purpose  of  * 'con- 
structing, maintaining  and  operating  a  street 
railway  on  any  street  or  highway  upon  which  no 
track  is  laid  or  authorized  to  be  laid"  under  ex- 
isting charters,  with  the  privilege  of  occupying 
"any  street"  ....  by  any  power  other  than 
by  locomotive.  It  required  the  route  to  be  set 
out  in  the  application  for  incorporation  stating 
the  streets  and  highways  upon  which  it  was  to  be 
built,  and  showing  "the  circuit  of  the  route,  the 
amount  of  the  capital  stock  of  the  company," 
and  other  particulars.  It  required  all  companies 
incorporated  under  its  provisions  to  maintain  an 
office  where  the  railroad  was  located.  Section 
15,  provided  that  "no  street  passenger  railway 
shall  be  constructed  by  any  company  incorpor- 
ated under  this  Act  within  the  limits  of  any  city, 
borough  or  townships  without  the  consent  of  the 
local  authorities  thereof,  nor  shall  any  street 
passenger  railway  be  incorporated  hereunder 
which  shall  not  have  a  continuous  route  from  the 
beginning  to  the  end,  forming  a  complete  circuit 
with  its  own  track,  excepting  the  five  hundred 
feet  to  be  used  under  section  fourteen  hereof." 
From  these  provisions  we  think  it  is  apparent 
that  the  attempt  now  being  made  to  convert 
these  city  conveniences  into  long  lines  of  trans- 
portation connecting  widely  separated  cities  and 
towns  by  electric  railways  traversing  country 
roads,  was  not  anticipated  or  provided  for  by 
th  e  Legislature.    The  failure  to  confer  upon  these 
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companies  the  power  of  eminent  domain  would, 
if  it  stood  alone,  be  sufficient  to  justify  this  con- 
clusion. The  land  taken  for  streets  in  cities  and 
boroughs  is  in  the  exclusive  possession  of  the 
municipality,  which  may  use  the  foot-way  as 
well  as  the  cartway  for  any  urban  servitude  with- 
out further  compensation  to  the  lot  owners:  Pro- 
vost V.  The  Water  Company,  162  Pa.  275  ; 
Reading Y^.  Davis,  153  Id.  360 ;  McDevitt  v.  The 
Gas  Company,  160  Id.  367.  Nor  does  the  con- 
struction of  a  street  passenger  railway  upon  the 
surface  of  the  street  impose  any  additional  servi- 
tude upon  the  property  fronting  on  the  street  so 
occupied:  Rafferty  v.  The  Traction  Company, 
147  Pa.  549.  But  the  easement  acquired  by  the 
public  by  proceedings  under  the  road  laws  is  an 
easement  for  passage  only.  The  owner  is  en- 
titled to  the  possession  of  his  land  for  all  other 
purposes.  We  held,  therefore,  in  Sterling's  Ap- 
peal, III  Pa.  35,  that  the  occupancy  of  a  coun- 
try road  by  a  pipe  line  imposed  an  additional 
servitude  upon  the  farm  owner,  while  in  McDe- 
vitt V,  The  Gas  Company,  supra,  we  held  that  a 
pipe  line,  laid  within  the  limits  of  the  street  by 
authority  of  the  city  did  not  impose  any  addi- 
tional servitude  on  the  lot  owner. 

The  reason  for  the  distisction  is  fully  stated 
in  the  opinion  in  the  latter  case.  The  same  dis- 
tinction exists,  and  for  the  same  reasons,  between 
urban  and  suburban  property  as  to  the  right  of 
corporations  to  occupy  a  highway  for  a  street 
passenger  railway.  This,  as  will  be  seen  by  the 
cases  cited  above,  is  an  urban  servitude  to  which 
suburban  property  has  not  been  subjected  by  law 
up  to  this  time.  The  consent  of  township 
authorities  justifies  an  entry  upon  the  public  road 
so  far  as  the  public  is  concerned,  but  the  super- 
visors of  the  townships  have  no  power  to  bind 
private  property  or  subject  it  to  a  servitude  for 
the  benefit  of  any  person  or  corporation  other 
than  the  township  and  the  public  it  represents. 
The  carriage  of  passengers  through  the  township 
on  their  journey  from  one  city  or  borough  to  an- 
other by  rail  is  in  no  sense  a  township  purpose ; 
and  whether  these  passengers  make  their  journey 
in  cars  drawn  by  a  locomotive  over  a  steam  rail- 
road, or  in  those  propelled  by  electricity  over 
tracks  laid  upon  the  highways,  is  immaterial 
both  to  tax  payers  and  to  land  owners  along  the 
route  travelled  except  as  the  adoption  of  one  or 
the  other  of  these  modes  of  transportation  may 
affect  the  township  roads  or  the  private  property 
of  citizens.  When  the  supervisors  give  their 
consent  to  the  occupation  of  the  township  roads 
by  a  street  railway  they  speak  as  the  representa- 
tives of  those  who  build,  and  those  who  use  the 
roads,  but  not  as  the  representatives  of  the  pri- 
vate property  over  which  the  roads  pass.  The 
street  railway  companies  can  not  reach  the  prop- 
erty owners  either  through  **the  local  authori- 


ties" or  by  the  right  of  eminent  domain,  as  the 
law  now  stands ;  and  it  is  not  easy  to  see  how  such 
a  company  can  protect  itself  in  the  use  of  country 
roads  except  by  contract  with  every  owner  of 
property  along  the  roads  they  wish  to  occupy. 

The  trouble  is  that  the  supposed  needs  of  the 
country  have  outgrown  its  legislation,  and  an 
eflfort  is  now  being  made  to  adapt  street  railways 
to  purposes  for  which  they  were  never  intended, 
and  for  which  the  existing  legislation  relating  to 
them  was  not  framed. 

Cities  and  boroughs  possess  the  necessary 
power  over  their  streets  to  enable  them  to  author- 
ize their  use  by  a  street  railway.  Townships  do 
not  possess  municipal  powers,  and  under  existing 
laws  their  control  over  the  public  roads  is  limit* 
ed.  But  in  this  connection  another  interestinjg; 
question  suggests  itself.  How  is  the  assent  of 
'<the  local  authorities''  to  be  obtained  in  any 
given  case,  and  what  is  the  proper  evidence  that 
it  has  been  given  ?  The  township  books  in  the 
custody  of  the  town  clerk  are  the  records  of  the 
township  and  should  afford  evidence  of  tlie  ac* 
tion  taken  by  the  supervisors  in  all  matters  of 
public  importance.  A  paper  in  the  pocket  of  a 
contractor  or  of  some  officer  of  a  corporation  is 
not  the  proper  evidence  of  action  by  the  town- 
ship, or  the  school  district.  The  action  needed 
is  not  that  of  the  individuals  who  compose  the 
board,  but  of  the  official  body.  Thus  it  was  held 
that  a  contract  signed  by  the  members  of  the 
school  board  separately  did  not  bind  the  district. 
The  best  evidence  of  their  official  action  was 
their  minutes  kept  by  the  secretary:  Wachob  v. 
Bingham  School  District,  8  Phila.  568.  For  the 
same  reason  a  contract  signed  by  the  president 
and  secretary  was  held  to  be  invalid.  It  had  not 
been  acted  upon  by  the  board  when  in  session: 
School  District  v.  Padden,  80  Pa.  395.  One 
supervisor'  may  bind  the  township  by  an  act  that 
is  ministerial  in  its  character:  Dull  v,  Ridgway, 
9  Pa.  272;  Pottsville  v.  Norwegian  Township, 
14  Id.  543.  Not  so,  however,  when  the  act  is 
one  that  requires  deliberation  and  the  exercise 
of  judgment:  Cooper  v.  Lampeter  Township, 
8  Watts,  125  ;  Township  v,  Gibboney,  94  Pa. 
534 ;  Township  v.  Parson,  105  Id.  360.  In  such 
cases  the  supervisors  must  be  together  and  their 
action  must  be  taken  in  their  official  character, 
and  should  appear  upon  the  township  book  kept 
by  the  town  elerk.  If  not  so  taken  it  does  not 
bind  the  township,  and  has  no  validity  what- 
ever. The  supervisors  should  consider  and  de- 
liberate upon  any  application  made  to  them  for 
leave  to  occupy  any  of  the  township  roads  with 
a  street  railway.  If  they  decide  to  grant  the  ap- 
plication upon  certain  terms  and  conditions  as 
to  the  manner  and  extent  of  the  occupancy  per- 
mitted and  the  extent  of  repairs  to  be  required, 
these  terms  should  appear  in  the  record  of  the 
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meeting  as  well  as  the  consent ;  and  a  contract 
that  does  not  rest  on  such  official  action  properly 
taken  by  the  proper  officers  is  utterly  worthless. 

But  we  know  as  matter  of  current  history  that 
street  railways  have  been  projected,  and  actually 
constructed,  and  are  now  in  operation,  over 
country  roads  wher^  no  legal  consent  has  been 
obtained,  and  where  no  attention  has  been  paid 
to  the  rights  of  property  holders.  Such  railways 
can  not  now  be  torn  up  or  enjoined  either  by 
the  township  officers  or  at  the  instance  of  land 
owners  along  their  routes.  Where  such  enter- 
prises have  been  allowed  to  proceed  and  the  ex- 
penditure of  large  sums  of  money  has  been  per- 
mittedy  it  would  be  inequitable  to  correct  at  this 
time  what  was  a  mutual  mistake  under  the  influ- 
ence of  which  these  enterprises  have  been  pushed 
to  completion  ;  but  it  would  seem  desirable  that 
such  charters  should  not  be  granted  in  future 
until  the  Legislature  has  made  such  provision  for 
the  assessment  of  damages  to  property  as  shall 
{»t>tect  the  owners  from  the  additional  servitude 
which  the  construction  of  electric  railways  does 
certainly  impose  upon  all  adjoining  owners  out- 
side of  municipal  boundaries. 

At  present  an  action  at  law  is  the  only  rem- 
edy within  the  reach  of  an  injured  person  who 
has  suffered  a  railway  to  be  built  across  his  land 
without  objection ;  but  equity  will  interpose  to 
protect  him  if  he  comes  in  proper  time,  by  en- 
joining the  construction  until  Ms  damages  have 
been  paid  or  secured  to  his  satisfaction. 

The  only  remaining  question  raised  in  this  case 
is  over  the  right  of  a  street  railway  to  build  any 
part  of  its  line  before  it  has  the  right  to  complete 
it.  A  steam  railroad  may  enter  upon  any  part 
of  its  line  and  commence  building  subject  only 
to  its  duty  to  complete  the  line  in  accordance 
with  its  charter.  The  reason  of  this  is  that  it  is 
<:lothed  with  the  power  of  eminent  domain  and 
may  enter  and  appropriate  land  regardless  of  the 
wfll  of  the  owner.  A  street  railway  company, 
as  we  have  seen,  does  not  possess  the  power  of 
eminent  domain.  It  can  not  build  under  its 
charter  alone.  It  must  have  the  consent  of  the 
proper  municipal  or  local  authorities  or  it  can  not 
move.  If  the  proposed  li  ne  passes  through  a  city, 
borough  or  township  intermediate  the  termini, 
and  tlmt  city,  borough  or  township  refuses  its 
permission,  the  power  to  build  the  road  de- 
scribed in  the  application  and  charter  can  not  be 
exercised.  It  must  be  possible  for  the  company 
to  complete  its  line  before  it  has  a  right  as 
against  any  city,  borough  or  township  into  which 
its  line  extends,  to  begin  work.  It  is  not  possi- 
ble for  such  company  to  complete  its  line  with- 
out the  consent  of  the  local  authorities  of  the 
districts  through  which  it  passes ;  and  where  this 
is  refused  in  one  or  more  of  the  municipal  or 
quasi  municipal  divisions  through  which  its  line 


runs,  the  building  of  its  proposed  road  under  its 
charter  is  an  impossibility.  Let  us  suppose,  for 
purposes  of  illustration,  a  charter  to  authorize 
the  construction  of  a  street  railway  from  — a — 
through  certain  roads  in  — b — ,  — c —  and  — d — 
to  the  city  of  — E— ;  and  that  consent  has  been 
obtained  from  the  local  authorities  of  — a — ,  of 
— c —  and  of  — E —  but  refused  by  the  local 
authorities  of  — b —  and  — d — .  The  proposed 
line  is  thereby  cut  up  into  three  wholly  uncon- 
nected pieces.  It  is  very  clear  that  under  a 
charter  authorizing  the  building  of  a  line  of  road 
from  — a —  to  — E —  the  company  could  not 
lawfully  build  three  distinct  local  roads,  viz:  one 
in  — a — ,  another  in  — c — ,  and  the  third  in 
— E — .  The  consent  given  by  "a"  to  the  con- 
struction of  the  line  of  road  authorized  by  the 
charter  would  not  estop  the  local  authorities 
from  objecting  to  the  construction  of  a  local  road 
within  its  own  limits.  When  confronted  with 
its  own  consent  *'a*'  could  well  reply  *'the  road 
to  which  consent  was  given  is  not  the  road  you 
are  now  building,  for  the  building  of  that  road 
has  become  impossible  by  the  action  of  the 
authorities  of  — b —  and  — d — ." 

The  learned  Judge  of  the  Court  below  said  in 
the  conclusion  of  his  opinion,  ''corporations  of 
this  character  are  multiplying  rapidly  and  we 
may  assume  they  are  demanded  by  the  public." 
This  iaa  strong  reason  for  meeting  the  questions 
involved  in  this  case  squarely,  that  the  legisla- 
tion needed  to  protect  property  owners  against 
this  class  of  corporations  may  be  had,  at  the 
same  time  that  the  powers  necessary  to  convert 
what  was  intended  as  an  urban  convenience  into 
a  general  mode  of  transportation  are  considered 
and  conferred  by  the  law  makers. 

In  this  case  the  defendant's  line  of  so-called 
street  railway  extends  through  two  boroughs,  two 
townships  and  over  one  county  bridge  over  the 
Schuylkill  river.  The  line  and  circuit  of  its  road 
over  the  several  highways  to  be  occupied  is  fully 
set  forth  in  its  charter. 

The  consent  of  the  local  authorities  of  West 
Conshohocken  Borough  and  of  Whitemarsh 
Township  were  refused,  that  of  Upper  Merion 
Township  was  given,  that  of  the  Borough  of 
Conshohocken  was  given  and  has  since  been 
withdrawn.  Under  such  circumstances  the 
building  of  the  line  of  street  railway  described 
in,  and  authorized  by  the  charter  is  impossible, 
and  the  company  has  no  right  to  proceed.  The 
conclusions  of  the  learned  master  were  correctly 
drawn  and  the  decree  recommended  by  him 
should  have  been  made.  The  decree  appealed 
from  is  now  reversed  and  the  record  remitted 
with  direction  to  the  Court  below  to  make  the 
decree  recommended  by  the  master  awarding 
the  injunction  prayed  for.  The  costs  of  this  ap- 
peal to  be  paid  by  the  appellee.  h.  b. 


Digitized  by 


Google 


i€o 


WEEKLY  NOTES  OF  CASES. 


Jan.  '95,  220.  February  20,  1895. 

Lehigh  Coal  and  Navigation  Co.  v.  The 
Inter- County  Street  Railway  Co. 

Street  passenger  railway  company — Act  of 
May  14,  jSSg^Act  of  June  I2y  iSpj,  P.  Z, 
4Sg — Maintenance  of  public  roads — Injunc- 
tion— Bribing  local  authorities. 

One  who  has  by  contract  with  a  township,  under  an- 
thority  of  the  Act  of  June  12,  1893,  undertaken  the 
making  and  repair  of  all  the  public  roads  within  the 
limits  of  the  township,  has  the  right  to  object  to  the  in- 
troduction or  maintenance  of  any  obstruction  to  the  pub- 
lic trayel  thereon  which  may  increase  the  burden  of  re- 
pair and  add  to  the  difficulty  of  suitable  supervision. 

The  consent  of  a  supervisor  to  the  occupation  or  use 
of  a  township  road,  when  obtained  by  bribery,  will  not 
bind  the  township  or  amount  to  a  giving  of  consent  by  it 

Where  a  passenger  railway  company,  authorized  to 
build  a  continuous  road  through  several  townships,  pro- 
vided the  assent  of  the  local  authorities  to  the  construc- 
tion of  the  road  be  obtained,  fails  to  obtain  the  assent  of 
one,  it  may  be  restrained  by  injunction  from  beginning 
die  construction  of  its  road,  even  in  a  township  whose 
authorities  have  given  consent;  such  an  injunction  is  not 
"a  practical  repeal  of  the  charter,"  it  merely  restrains 
the  company  from  exercising  its  rights  under  the  charter 
until  it  has  complied  with  the  condition  precedent 
contained  therein. 

Appeal  of  the  Lehigh  Coal  and  Navigation 
Company,  plaintifl,  from  the  decree  of  the 
Common  Pleas  of  Schuylkill  County  in  a  suit 
in  which  the  Inter-County  Street  Railway  Com- 
pany was  defendant.  The  plaintiff  filed  a  bill 
setting  out  that  it  was  the  owner  of  property  in 
Rahn  township,  Schuylkill  County,  valued  for 
purposes  of  taxation  at  1987,575,  the  entire 
taxable  property  in  the  township  being  11,204,- 
905  ;  that  in  carrying  on  its  extensive  coal 
operations  in  said  district  it  required  the  con- 
tinuous use  of  the  public  road  therein,  leading 
from  the  borough  of  Tamaqua  to  the  borough 
of  Lansford^  and  owned,  subject  to  the  public 
easement,  the  land  over  which  that  road  passes 
and,  practically,  all  the  land  abutting  thereon 
on  either  side ;  that  in  February,  1894,  it  en- 
tered into  the  contract  with  the  said  township, 
provided  for  by  the  Act  of  June  12,  1893, 
whereby  the  complainant  was  bound  to  make 
and  repair  the  roads  of  said  township  and  save 
the  township  harmless  from  all  damages  from 
non  or  defective  performance  of  the  contract. 
That  the  Tamaqua  and  Lansford  Street  Railway 
Company^  incorporated  November  2,  1894,  to 
construct  and  operate  a  street  railway  in  Tama- 
qua through  Rahn  township  to  Lansford,  had 
applied  to  and  obtained  from  the  local  authori- 
ties of  Rahn  township,  on  the  9th  day  of  May, 
1894,  their  consent  to  the  construction  and 
operation  by  the  said  company  of  its  street  rail- 
way, on  the  public  road  in  said  township,  lead- 


ing from  Tamaqua  to  Lansford,  and  had  pro^ 
ceeded  to  construct  its  street  railway  on  said 
public  road,  and,  at  the  time  of  filing  the  Inll, 
had  graded  about  two  miles  of  its  passenger 
railway  thereon;  that  the  Intcr-Coimty  Street 
Railway  Company,  defendant,  incorporated 
27  April,  1894,  under  the 'Act  of  14  May,  1889, 
for  die  purpose  of  building  and  operating  a 
street  railway  between  Tamaqua  and  Lansford, 
through  Rahn  township,  had,  prior  to  May  91 
1894,  applied  to  Morris  Coll,  supervisor  of  Rahn 
township,  for  his  consent  to  the  building  and 
operation  of  a  street  railway  by  the  Inter-Coonty 
Company  on  the  same  public  road  in  said  town- 
ship, leading  from  Tamaqua  to  Lansford ;  that 
Coll,  at  first  refusing,  subsequently  agreed  to 
give  consent,  in  consideration  of  a  contract 
from  the  Inter-County  Company  to  employ 
him,  said  Coll,  and  his  son,  as  long  as  he,  tl^ 
said  Coll,  should  live ;  that  a  contract  in  writing 
was  entered  into  by  said  Inter-County  Company 
with  said  CoU,  stipulating  to  give  him  and  his 
son  such  employment,  and  that  thereupon  the 
written  consent  of  said  Coll,  as  supervisor  of 
said  township,  was  delivered  to  said  Inter- 
County  Company,  on  the  9th  of  May,  1894, 
but  after  the  execution  and  delivery  of  the  con* 
sent  of  the  local  authorities  of  Rahn  township, 
to  the  building  and  operating  by  the  Tamaqua 
and  Lansford  Company  of  its  road  on  the  same 
highway;  that  the  consent  obtained  by  the  Inter- 
County  Company  was  without  the  knowledge  or 
appro\nEd  of  the  township  auditors  and  given 
without  consultation  with  the  duly  appointed 
counsel  of  the  township ;  that  the  consent  given 
to  the  Tamaqua  and  Lansford  Company  was  ob- 
tained at  a  meeting  of  the  supervisor  and  a 
majority  of  the  auditors  of  the  township,  at 
which  the  counsel  of  the  township  was  present, 
and  after  Coll,  the  supervisor,  had  explained  the 
corrupt  agreement  he  proposed  to  carry  out  wiA 
the  Inter- Count}'  Company,  and  had  been  in- 
formed that  such  a  coriupt  agreement  would  not 
be  binding  on  the  township;  that,  July  30, 
1894,  the  Inter-County  Company  had  begim  to 
dig  up  said  public  road  for  the  purpose  of  con- 
structing a  street  railway  thereon,  thereby  mak- 
ing  the  road  inconvenient  and  unsafe  for  travel, 
and  requiring  the  outlay,  by  the  complainant,  of 
a  large  sum  of  money  to  repair  said  road,  under 
its  contract  with  the  township,  and  that  neither 
the  Inter-County  Company  nor  its  stockholders 
were  able  to  respond  in  damages ;  that  the  com- 
plainant had  called  on  Coll,  the  supervisor,  to 
protect  the  township  from  such  illegal  intrusion 
of  the  Inter-County  Company  on  said  highway, 
but  Coll  refused  to  act,  unless  the  complainant 
would  agree  to  do  for  him  and  his  son  what  the 
Inter-County  Company  had  agreed  to  do. 
The  bill  prayed  an  injunction,  preliminary 
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osdl  hearing  and  perpetnal  thereafter,  restrain- 
ing the  Inter-County  Company  from  further  in- 
terfering with  that  public  road,  and  a  mandatory 
iajonction  requiring  the  Inter^County  Company 
to  put  the  public  road  in  the  same  condition  it 
WIS  ho,  when  the  Inter-County  Company  began 
to  construct  its  street  railway  thereon. 

The  answer  admitted  the  value  of  the  taxable 
property  of  complainant  in  Rahn  township  and 
and  also  the  total  value  of  the  taxable  property 
in  said  township  as  stated  in  the  bill  of  com- 
plaint; asserted  that,  if  complainant  had  made 
a  c(Mitract  with  Rahn '  township  under  the  pro- 
visions of  the  Act  of  12  June,  1893,  the  com- 
plainant was  not  bound  thereby,  because  the 
Act  referred  to  was  unconstitutional;  alleged 
that  the  consent  given  by  the  supervisor  and 
auditors  to  the  Tamaqua  a»d  Lansford  Street 
Railway  Company,  May  9,  1894,  was  void 
against  the  Inter-County  Company,  because 
subsequent  in  time  to  a  right  of  way  over  the 
public  road  in  question,  given  by  Coll,  super- 
visor  of  said  township,  to  said  Inter-County 
Company ;  admitted  the  commencement  by  the 
Tamaqua  and  Lansford  Company  of  the  con- 
struction of  its  street  railway  on  the  public  road 
in  Rahn  township ;  the  agreement  of  the  Inter- 
County  Company  with  Coll,  supervisor,  to  give 
him  and  his  son  employment,  if  he  would  grant 
dnt  company  the  right  of  way  over  the  public 
road  in  question,  but  alleged  that  such  employment 
lias  only  to  be  given  in  the  event  of  Coll  or  his 
son  being  discharged  from  the  employ  of  the 
complainant,  because  of  signing  such  right  of 
way,  and  the  answer  furtl^r  alleged  that  the 
agreement  of  the  Inter-County  Company  to  em- 
|doy  Coll  and  his  son  was  asked  for  and  given 
after  Coll  had  given  the  right  of  way  for  the 
Inter-County  Company;  denied  that  any  cor- 
Tupt  or  illegal  means  were  used  by  the  Inter- 
County  Company  in  procuring  the  right  of  way 
in  question,  from  Coll,  supervisor ;  admitted  that 
the  consent  from  Coll,  supervisor,  to  the  Inter- 
County  Company  was  obtained  without  the 
knowledge  or  consent  of  the  township  auditors 
and  without  consultation  with  the  duly  appoint- 
ed counsel  of  the  township,  alleging  that  neither 
was  necessary  in  granting  the  consent  referred 
to;  alleged  that  the  consent  of  the  local  au- 
thorities, executed  and  delivered  to  the  Tamaqua 
and  Lansford  Company  on  the  9th  of  May, 
1S94,  was  executed  and  delivered  by  said  Coll, 
supervisor  of  Rahn  township,  under  duress  upon 
misrepresentations,  by  coercion  and  under  undue 
influence,  brought  to  bear  upon  him  by  the  per- 
sons present  at  the  time,  and  that  he  was  com- 
pelled and  fraudulently  advised  to  sign  said 
paper;  the  specifications  of  these  charges 
as  set  out  in  the  answer  bieing  : 
That    F.    G.    Farquhar,   who   it    was  alleged 


was  acting  as  attorney  for  complainants,  pre- 
tended to  read  from  a  book  and  informed  Coll 
that  unless  he  signed  the  consent  for  the  Tama- 
qua and  Lansfoid  Company,  he.  Coll,  would  be 
put  to  the  penitentiary,  that  Coll,  being  alone 
in  said  room  with  said  Farquhar,  and  attempt- 
ing to  leave  it  was  prevented  by  said  Farquhar 
and  told  by  him,  that  he,  Coll,  could  not  leave 
the  room  until  he  had  signed  that  paper ;  that 
soon  after  the  other  parties,  viz. :  Henry  Poh 
and  Henry  Kennedy,  the  two  township  auditors, 
Thomas  F.  McLaughlin,  one  of  the  bosses  of 
complainant,  W.  D.  Zehner,  its  superintendent, 
and  F.  P.  Spiese,  president  of  the  Tamaqua  and 
Lansford  Company,  came  back  into  the  room. 
That,  thereupon.  Coll  was  promised  a  written 
agreement  from  the  complainant,  guaranteeing 
him  and  his  son  continuous  employment  if  he 
signed  the  paper  as  requested,  whereupon  Coll 
did  sign  it. 

The  answer  admitted  that  the  Inter-County 
Company  did,  on  the  30th  of  July,  1894,  enter 
upon  the  public  road  in  question  to  construct  a 
street  railway  thereon,  denied  that  its  operations- 
make  the  road  unsafe  or  inconvenient  for  travel, 
or  that  the  respondent  company  is  unable  to 
answer  in  damages. 

Pershing,  P.  J.,  granted  a  preliminary  in- 
junction, but  on  motion  and  after  hearing,  dis- 
solved it,  delivering  the  following  opinion: 

"The  first  section  of  the  Act  of  June  12, 
1893,  P«  L.  459,  provides,  that  any  'one  or 
more  taxpayers  of  any  township  or  road  district 
may  acquire  the  right  to  furnish  all  the  materials^ 
and  labor  necessary  for  opening,  making, 
amending  and  repairing  the  public  highways 
and  bridges  of  said  township  or  road  district, 
etc' 

'•The  Lehigh  Coal  and  Navigation  Company,, 
complainant,  is  a  taxpayer  in  the  township  of 
Rahn,  and  acquired  this  right  over  the  high- 
ways of  said  township  by  a  contract  entered  into 
with  thesupejrisor'in  February,  1894. 

*'The  Inter-County  Street  Railway  Company 
was  incorporated  under  the  Act  of  May  14, 
1889,  P.  L.  211,  providing  *for  the  incorpora- 
tion  and  government  of  street  railway  compa- 
nies in  this  Commonwealth.'  Section  15  of  this 
Act  is  as  follows :  'No  street  passenger  railway 
shall  be  constructed  by  any  company  incorpora- 
ted under  this  Act  within  the  limits  of  any  city, 
borough  or  township  without  the  consent  of  the 
local  authorities  thereof,*  etc.  This  is  a  repeti- 
tion of  the  language  of  sec.  10,  Art.  17  of  the 
Constitution.  Without  this  consent  a  company 
incorporated  under  the  Act  of  1889,  has  no 
right,  present  or  prospective,  to  occupy  streets 
for  railway  purposes :  Larimer  and  L.  St.  Ry. 
Co.  V.  Larimer  St.  Ry.  Co.,  137  Pa.  533. 

"The  right  of  way  through  Rahn  township 
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was  obtained  by  the  Inter-County  Railway 
Company,  the  respondent,  by  a  written  agree- 
ment entered  into  with  Morris  Coll,  the  super- 
visor of  said  township,  on  the  2nd  day  of  May, 
1894.  Under  a  local  statute  this  township 
elects  but  one  supervisor. 

**The  bill  charges,  par.  9,  that  on  the  30th  of 
July  last,  the  Inter-County  Railway  Company, 
by  its  officers,  employes,  etc.,  entered  upon  said 
public  road  in  Rahn  township  leading  from  the 
borough  of  Tamaqua  to  the  borough  of  Lans- 
ford  (in  Carbon  County)  'and  are  now  engaged 
in  grading  the  same  for  the  purpose  of  construct- 
ing,  maintaining  and  operating  on  and  over  the 
same  an  electric  street  passenger  railway,  .... 
and  in  grading  for  its  line  it  is  digging  up  said 
public  road  and  occupying  so  much  of  it  as  to 
make  it  inconvenient  and  unsafe  for  travel,  and 
causing  such  injury  to  said  road  as  will  cost  a 
large  sum  in  order  to  repair  and  amend  it,  which 
cost  will  have  to  be  borne  by  this  company  in 
pursuance  of  its  said  contract  with  said  town- 
ship.' This  is  the  extent  of  any  alleged  damage 
done  to  the  complainant.  Nowhere  in  the  bill 
is  special  injury  charged.  The  bill  of  complaint, 
in  the  fourth  paragraph,  sets  forth,  that  the  Ta- 
maqua and  Lansford  Street  Railway  Company 
was  duly  incorporated  under  the  Act  of  1889, 
on  the  2nd  day  of  November,  1891,  with  power 
to  construct  a  street  railway  through  Rahn  town- 
ship to  Lansford,  and  that  the  right  of 
way  through  said  township  was  granted 
said  company  by  the  local  authorities  on 
May  9,  1894.  It  is  further  charged  that  the 
prior  right  of  way  granted  to  the  Inter-County 
Railway  Company  was  obtained  by  the  bribery 
of  the  supervisor  and  was  therefore  void.  The 
substance  of  the  evidence  on  this  point  is  this : 
When  the  Inter-County  Railway  Company  nlade 
application  to  Morris  Coll,  supervisor,  for  the 
right  of  way,  he  expressed  a  fear  that  he  and  his 
son  would  be  discharged  from  the  employ  of  the 
Lehigh  Coal  and  Navigation  Company,  if  he 
complied  with  the  request.  To  induce  him  to 
sign  the  right  of  way,  the  company,  through  its 
president,  secretary  and  treasurer,  executed  a 
written  agreement  in  which  it  was  stipulated, 
that  should  Coll  and  his  son  be  discharged  from 
the  service  of  the  Lehigh  Coal  and  Navigation 
Company,  in  consequence  of  his  granting  the 
right  of  way  requested  by  the  Inter-County  Rail- 
way Company,  he  and  his  son  should  be  taken 
into  the  employment  of  said  company,  Morris 
Coll  to  be  paid  li.s©  per  day  'for  the  rest  of 
his  natural  life,  when  work  starts  on  the  con- 
struction of  the  said  electric  railway.'  Coll  is 
now  74  years  of  age.  The  son  was  to  receive 
75  cents  per  day  till  such  time  as  his  services 
could  be  used  in  some  capacity  at  wages  com- 
mensurate with  their  value. 


"On  the  other  hand  the  Inter-County  Rail- 
way  Company  alleges  that  the  signature  of  Mor- 
ris Coll  as  supervisor  was  obtained  to  the  right 
of  way  granted  to  the  Lansford  and  Tamaqua 
Railway  Company,  by  means  of  intimidation 
and  threats  of  a  criminal  prosecution.  Whether 
the  means  resorted  to  by  one  side  would  consti- 
tute bribery,  and  if  so,  how  far  it  would  affect 
the  grant  made  to  the  Inter-County  Company, 
and  whether  on  the  other  side  the  grant  was  ob- 
tained through  coercion,  we  will  not  at  this 
stage  of  the  case  undertake  to  discuss.  We 
doubt  whether  these  questions  are  properly  be- 
fore us.  These  and  other  nmtters  of  fact  must 
be  disposed  of  in  some  proceeding  between  the 
parties  directly  interested.  The  Tamaqua  and 
Lansford  Railway  Company  is  not  a  party  to 
this  litigation ;  it  has  made  no  complaint  that 
the  Inter-County  Railway  Company  has  in  any 
way  done  it  injury  or  trespassed  upon  its  cor- 
porate rights,  or  that  it  has  the  prior  right.  The 
only  question  before  us  is,  has  the  complainant 
sustained  the  allegations  of  the  bill  ?  It  is  not 
charged  that  the  work  done  by  the  Inter-County 
people  is  unnecessary  for  the  construction  of 
its  railway.  The  evidence  shows  that  no  more 
obstruction  of  the  highway  has  resulted  than  is 
usual,  if  not  inevitable,  in  the  use  of  a  road  for 
such  a  purpose.  It  also  shows  the  care  taken  to 
avoid  accidents  by  the  stationing  of  watchmen 
and  the  use  of  lights,  and  the  contract  of  the 
company  to  restore  the  road  to  safe  condition, 
and  also  to  indemnify  the  township  against  loss. 

"The  complainant's  prayers  for  relief  are  very 
broad.     They  are  as  follows : 

"First.  That  the  said  Inter-County  Street  Rail- 
way Company,  its  officers,  agents,  contractor 
and  employ^,  may  be  restrained  by  an  injunc- 
tion, preliminary  until  hearing  and  perpetual 
thereafter,  from  constructing,  maintaining  or 
operating  a  street  railway  on  or  over  the  public 
road  in  Rahn  township,  leading  from  the  borough 
of  Tamaqua  to  the  borough  of  Lansford,  or  from 
entering  upon  or  further  interfering  with  said 
public  road  for  that  purpose. 

"Second.  That  said  respondent  company  may 
be  ordered  and  directed  by  this  Court  to  remove 
all  obstructions  from  said  public  road  and  place 
the  same  in  as  good  condition  as  it  was  in,  on  and 
before  the  30th  day  of  July,  1894,  when  said 
respondent  company  entered  upon  and  began 
the  construction  thereon  of  a  street  railway. 

"A  decree  which  would  embody  these  pray- 
ers would  practically  be  a  repeal  of  respondent's 
charter,  which  can  be  done  alone  by  the  .Legis- 
lature, or  a  judicial  forfeiture  of  its  franchises, 
which  can  only  be  done  by  the  intervention  of 
the  Commonwealth  through  the  attorney-gen- 
eral 

"An  ordinance  granting  a  franchise  to  occupy 
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and  use  public  streets  has  the  force  and  effect 
of  a  statute,  and  for  a  violation  of  the  provis- 
ions of  the  ordinance  an  action  in  quo  warranto 
may  be  naaintained  in  the  name  of  the  State  to 
forfeit  the  charter.  The  proceeding  must  be  a 
direct  one  against  the  corporation :  Lejee  v. 
Continental  Pass.  Ry.  Co.,  10  Phila.  362;  Booth 
oa  Electric  Railways,  sections  7  and  49. 

"In  a  proceeding  in  equity,  in  which  the  State 
is  not  a  party,  the  Court  ought  not  to  render  a 
judgment  which  would,  in  effect,  revoke  the 
charter. 

"If  the  charter  is  inoperative  because  it  de- 
scribes a  route  not  authorized  by  the  Act  of 
1889,  ^^^\  question  can  most  effectively  be  de- 
termined in  another  form  of  proceeding:  Junc- 
tion P.  Ry.  V.  Williamsport  P.  Ry.,  154  Pa. 
130. 

"This  is  so  well  settled  that  it  is  unnecessary 
to  quote  other  authorities. 

"And  now  August  2Sth,  1894,  the  prelimi- 
nary injunction  is  dissolved." 

The  case  proceeded  to  final  hearing  before 
Bechtel  and  Weidman,  JJ.,  on  the  same 
evidence  which  had  been  before  the  President 
Judge.  The  Court  dismissed  the  bill.  The 
plaintiff  took  this  appeal. 

J^ergus  G.  Farquhar  and  John  IV.  Ryon, 
(with  them  George  M.  Roads),  for  appellant. 

The  plaintiff  suffers  special  damage  (i)  as  an 
abutting  owner. 

R.  R.  Co.*s  Appeal,  115  Pa.  514. 

Sterling's  Appeal,  1 1 1  Id.  35. 

Edgewood  R.  R.  Co.'s  Apjeal,  79  Id.  257. 

(2).  Because  it  had  undertaken  the  care 
of  the  road  entered  upon — by  a  contract 
sathorized  by  Act  of  June  12,  1893,  P«  L.  451. 
The  plaintiff  therefore  has  a  standing  in  equity, 
it  is  only  doing  what  the  township  or  its  execu- 
tive officer  should  have  done. 

Commissioners  v.  Long,  2  Pars.  Eq.  143. 

The  fraud  of  the  supervisor  justifies  the  in- 
terposition of  equity  to  prevent  the  effect  of  his 
corrupt  bargain. 

I  White  &  Tudor,  Lead.  Cas.  in  Eq.  629. 
Bispham's  Princip.  of  £q.,  sec.  229. 

/.  O.  Ulrieh  and  James  Ryon,  (with  them 
Lewin  W.  Barringer),  for  appellee 

The  relation  between  the  complainants  and 
the  township  of  Rahn,  by  virtue  of  complain- 
ants' contract  to  repair  the  public  roads,  is  con- 
tractual ;  and  hence  the  complainants  are  liable 
only  by  the  terms  of  their  contract  and  to  no 
one  except  the  township. 

Jones  on  Neg.  of  Municipal  Corporations,  page  334, 

pi.  171. 
Baffido  V.  HoUoway,  7  N.  Y.  493. 
Sherman  &  Redfield  on  Neg.,  P.  183,  page  105. 
Rohbins  v.  Chicago,  4  Wall.  657. 


The  township  of  Rahn  cannot  recover  from 
the  complainant  for  damages  caused  exclusively 
by  the  act  of  township  or  persons  or  corpora- 
tions acting  under  the  authority  of  the  township. 

Where  a  public  officer  neglects  keeping  the 
highway  in  repair  the  municipality  which  he  rep- 
resents must  answer  for  it. 

Township  of  Newlin  v,  Davis,  77  Pa.  317. 

The  roads  are  the  roads  of  the  township,  and 
the  means  employed  by  it  for  the  construction 
can  make  no  difference  as  to  the  responsibility 
for  their  character.  For  whether  constructed 
by  contractor  or  supervisor,  they  are  constructed 
for  the  township,  and  if  the  roads  are  unsafe  the 
township  is  liable. 

Townships.  Scholly,  84 Pa.  141. 

The  use  of  the  public  highway  for  purposes 
of  street  railways  is  not  the  imposition  of  ad- 
ditional servitude  and  does  not  entitie  the  abut- 
ting land  owner  along  the  highway  to  compensa- 
tion for  such  use. 

Rafferty  v.  Central  Traction  Co.,  147  Pa.  590. 
Lockhart  v.  Craig  St.  Ry.  Co.,  139  Id.  419. 

The  learned  Court  below  found  as  a  fact  that 
the  complainant  had  shown  no  special  damage 
to  entitle  it  to  sustain  the  bill,  and  also  held  tlmt 
to  grant  the  prayer  of  the  bill  would  operate  as 
a  repeal  of  appellee's  charter,  and  this  finding 
is,  we  think,  strictly  in  accord  with  the  facts. 
This  Court  ^  held  in  Sparhawk  v.  Union  Pass. 
Ry.  Co.,  54  Pa.  401,  that  (i)  ''A  party  cannot 
vindicate  others*  rights  by  process  in  his  own 
name,  nor  employ  civil  process  to  punish  wrongs 
to  the  public.'*  (2)  *'When  equity  intervenes 
to  restrain  acts  prejudicial  to  the  interests  of  the 
community,  it  must  be  by  the  attomey-gener- 
aL"  (3)  * 'Private  parti«  can  invoke  the  chan- 
cery powers  of  the  courts  only  for  redress  of  pri- 
vate injuries  done  or  threatened."  (13) 
"Equity  will  not  restrain  an  act  which  is  illegal 
merely."  (17)  **To  make  out  a  case  of  special 
injury  to  property  from  nuisance,  something  ma- 
terially affecting  its  capacity  for  ordinary  use 
and  enjoyment  must  be  shown."  (19)  **Chancery 
will  not  enjoin  acts  for  which  damages  may  not 
be  recovered  at  law."  These  legal  propositions 
are  sustained  by  the  following  among  many 
other  cases. 

R.  R.  Co.  V.  Slump,  8  G.  &  J.  479. 
R.  R.  Co.  V.  Pruddcn,  20  N.  J.  Eq.  530. 
Canal  Co.  v,  Graham,  63  Pa.  290. 
Rafferty  v.  Central  Ry.  Co,,  147  Id.  579. 
Larimer  Ry.  Co.  v,  R.  R.  Co.,  137  Id.  547. 
Cox*s  Appeal,  10  Weekly  Notes,  552. 
Cox's  Appeal,  1 1  Id.  571. 

Union  St.  Ry.  v.  North  Side  Elec.  Ry.,  154  Pa. 
422. 

The  alleged  bribery  consists  in  a  separate 
agreement  not  in  any  way  connected  with  the 
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agreement  giving  the  appellee  the  right  of  way. 
It  was  not  necessary  for  appellee  to  disclose  this 
agreement  to  make  out  er  establisji  its  case.  The 
test  whether  a  demand  connected  with  illegal 
transactions  is  capable  of  being  enforced  by  law 
is  whether  the  plaintiff  requires  the  aid  of  the  il- 
legal transaction  to  establish  his  case. 

Swan  V,  Scott»  ii  S.  &  R.  164. 

Johnson  v.  Hulings,  103  Pa.  504. 

The  township  is  not  complaining — the  fraud 
is  set  up  by  a  stranger  who  has  foiled  to  show 
any  special  damage. 

March  25,  1895.  Willums,  T.  Most  of  the 
questions  involved  in  this  appeal  have  been  con- 
sidered and  determined  in  Penna.  Schuylkill 
Valley  Railroad  v,  Montgomery  County  Street 
Railway  Company,  just  decided.  Some  ques- 
tions peculiar  to  this  case  remain  to  be  consid- 
ered and  to  these  alone  we  now  direct  our  at- 
tention. The  first  of  these  relates  to  the  status 
of  the  corporation  plaintiff.  The  contract  be- 
tween the  plaintiff  and  the  township  of  Rahn  by 
which  the  plaintiff  undertook  the  making  and 
repair  of  all  the  public  roads  in  the  township, 
was  made  under  the  authority  of  the  Act  of  12  th 
June,  1893,  ^^  constitutionality  of  which  has 
been  affirmed  by  this  Court.  This  contract 
transfers  the  burden  of  making  and  repairing  all 
the  public  roads  in  the  township,  from  the  town* 
ship  and  its  officers,  to  the  company;  and  it  in- 
vests the  company  with  the  right  Xo  object  to 
the  introduction  or  maintenance  of  any  obstruc- 
tion to  the  public  travel  thereon  which  may  in 
crease  the  burden  of  repair  or  add  to  the  diffi- 
culty of  suitable  supervision. 

The  plaintiff  does  stand  therefore  in  a  posi- 
tion towards  the  township  of  Rahn  and  towards 
the  travelling  public  ^ich  enables  it  to  be  heard 
upon  the  questions  raised  in  this  case  in  substan- 
tially the  same  way  as  the  township  itself  would 
be  entitled  if  it  was  plaintiff  in  the  bill  now  be- 
fore us.  The  second  question  is  over  the  validity 
of  the  consent  given  on  behalf  of  the  township 
by  Coll  in  consideration  of  the  agreement  of  the 
defendant  to  provide  employment  for  him  dur- 
ing the  balance  of  his  natural  life,  and*for  his 
son  also,  at  an  agreed  price  per  day.  This 
agreement  was  not  between  the  township  and 
the  railway  company,  but  between  Coll  as  an 
individual  and  the  company,  by  which  the  com- 
pany undertook  to  pay  the  individual  for  his  ac- 
tion as  an  officer.  The  plain  import  of  the 
agreement  was  this  :  if  the  supervisor  of  Rahn 
township  would  give  consent  on  behalf  of  the 
township  to  the  occupancy  of  its  public  roads  by 
the  defendant's  street  railway,  then  the  company 
would  pay  the  man  who  held  the  office  the  price 
he  demanded  for  his  official  action.  The  privi- 
lege bargained  for  came  from  the  township.  The 


price  of  the  privilege  went  to  the  man  who  heki 
the  office  that  enabled  him  to  control  the  privi- 
lege. 

We  have  no  inclination  to  enter  upon  an  ar- 
gument for  the  purpose  of  proving  what  is  pei^ 
fectly  obvious  on  a  simple  statement  of  the  facts, 
viz.:  that  this  was  a  very  plain  case  of  bribing  a 
public  officer.  A  consent  so  obtained,  if  other- 
wise valid,  could  confer  no  rights  on  those  who 
bought  it.  The  contract  which  was  given  for  it 
was  as  utterly  worthless  as  the  consent.  Neither 
the  buyer  nor  the  seller  took  anything  by  their 
bargain,  nor  did  the  township,  against  whom 
both  seller  and  buyer  were  contriving,  lose  any- 
thing by  the  transaction.  Its  consent  has  not 
been  given,  and  cannot  be  obtained  in  the  way 
in  which  the  paper,  called  a  consent  in  this  case, 
was  secured.  The  last  question  peculiar  to  this 
case  is  whether  the  granting  of  an  injunction 
* 'would  work  a  practical  repeal  of  the  defend- 
ant's charter "?  We  do  not  see  how  it  could 
work  any  such  result.  The  charter  authorized 
the  building  of  a  line  of  street  railway  through 
several  townships  and  boroughs.  The  general 
law,  however,  made  the  consent  of  the  local 
authorities  a  condition  precedent  to  the  right  to 
construct  the  line  or  circuit  of  railway.  Before 
the  company  can  rightfully  insist  on  its  right  to 
build  under  its  charier  it  must  secure  the  con- 
sent, not  of  one  of  the  boroughs  or  townships, 
but  of  all  of  them.  Without  such  consent  it 
cannot  build  the  line  authorized  by  the  charter, 
and  it  has  no  right  to  build  any  other.  If  a  line 
of  street  railway  is  projected  to  connect  three 
adjacent  districts,  a,  b  and  c,  and  a  charter  ob- 
tained describing  the  circuit  to  be  built,  the  first 
thing  to  be  done  under  the  charter  is  to  secure 
the  requisite  consent  in  each  of  the  districts. 
The  borough  b.  is  applied  to  and  it  gives  consent 
to  the  construction  of  the  proposed  circuit,  but 

a.  and  c.  refuse.  What  then  is  the  situation  ? 
The  consent  of  b.  relates  to  the  line  of  street 
railway  authorized  by  the  charter.  That  can 
not  now  be  built.  The  consent  is  therefore  in- 
operative. If  then  the  company  undertakes  to 
build  a  local  road  in  b.  without  a  new  charter 
and  a  new  consent,  the  municipality  may  well 
object  that  its  consent  is  being  used  for  a  pur- 
pose not  contemplated  when  it  was  granted,  and 
within  neither  its  letter  or  its  spirit.  If  the  com- 
pany persists,  notwithstanding,  in  its  effort  to 
build  and  operate  a  railway  within  the  limits  of 

b.  only,  and  the  Court  on  application  of  the 
municipal  authorities  should  restrain  such  con- 
struction by  injunction,  this  would  not  work  a 
practical  repeal  of  the  charter  of  the  company, 
but  restrain  its  action  so  as  to  keep  it  within  the 
limits  authorized  by  the  charter.  The  trouble 
such  companies  encounter  grows  out  of  the  cir- 
cumstance that  they    consult    their  chartered 
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Tights  less  than  their  pecuniary  interests.  For 
diese  reasons  as  well  as  for  those  stated  in  the 
Schuylkill  Valley  Railroad  Company  v.  The 
Montgomery  County  Street  Railway  referred  to 
above,  the  decree  appealed  from  is  now  reversed. 
The  record  is  remitted  to  the  Court  below,  not 
for  further  hearing,  but  with  the  direction  that 
the  injunction  be  restored  and  made  perpetual. 

H.  B. 
[See  preceding  case.] 


Jaa.  *95,  183.  February  20,  1895. 

Township  of  Rahn  v.  The  Tamaqua  and 
Lansford  Street  Railway  Company. 

Street  railways — Bribery^  etc. — Pennsylvania 
Railroad  V.  Montgomery  County  Street  Rail- 
way^ supray  p,  JS3  ;  Tamaqua  and  Lansford 
Street  Railway  Company ,  infra,  p.  166,  fol- 
lowed. 

Per  Williams*  J.  **That  a  street' railway  may  like  a 
steam  railway  locate  its  route  not  for  the  accommodation 
of  local  travel  along  the  highways  but  to  reduce  time  and 
^stance  for  passengers  travelling  from  city  to  city  or  town 
to  town  across  the  country  is  a  proposition  not  to  be  en- 
tertained. It  involves  a  perversion  of  the  character  and 
object  of  street  railways.'' 

Appeal  of  the  Tamaqua  and  Lansford  Street 
Railway  Company,  defendant,  from  a  decree  of 
the  Common  Pleas  of  Schuylkill  County,  enjoin 
ing  said  defendant,  at  the  suit  of  the  Township 
of  Rahn,  plaintiff,  from  constructing,  maintain- 
ing, or  operating  a  street  railway  on  or  over  the 
public  road  in  Rahn  township. 

The  facts  of  this  case  are  the  same  as  those  in 
Tamaqua  and  Lansford  Street  Railway  Com- 
pany 9.  Inter-County  Street  Railway  Company. 

George  M.  Roads  and  John  W.  Ryon^  (with 
them  Fergus  G.  Farquhar),  for  appellant. 

James  Ryon^  Lewin  W.  Barringer  andy.  O, 
l/irich,  for  appellee,  were  not  heard. 

March  25,  1895.  Williams,  J.  The  ques- 
tions raised  by  this  appeal  have  just  been  de- 
cided. The  invalidity  of  the  alleged  consent 
signed  by  Morris  Coll,  supervisor,  was  decided 
in  a  case  in  which  the  present  defendant  was 
plaintiffy  and  the  Inter-County  Street  Railway 
CompaDy  defendant. 

The  necessity  resting  upon  the  company  to 
pot  itself  in  position  to  build  its  railway  upon 
the  circuit  described  in  its  application  and  char* 
ter  before  it  can  insist  on  occupying  the  high- 
ways of  any  one  of  the  cities,  boroughs  or  town- 
ships through  which  its  circuit  passes  was  dis- 
tinctly held  in  Pennsylvania  Schuylkill  Valley 
Railway  Conqpany  r.  Montgomery  County 
Street  Railway.    The  importance  of  that  hold- 


ing is  made  perfectly  apparent  by  the  facts  of 
this  case.  The  defendant  had  not  obtained  the 
consent  of  the  borough  in  which  its  road  began, 
nor  of  that  in  which  it  ended,  nor  of  all  the  dis- 
tricts intermediate.  The  construction  of  its  cir- 
cuit was  absolutely  impossible  while  this  state  of 
things  lasted ;  and  it  had  no  right  as  against  a 
township  or  borough  that  had  given  a  valid  con- 
sent to  the  building  of  the  railway  described  in 
the  charter,  to  enter  upon  its  highways  until  it 
was  in  a  position  to  do  that  which  its  charter  re- 
quired. This  was  the  law  prior  to  the  Act  of 
1889  under  which  the  defendant  was  incorpor- 
ated :  Commonwealth  v.  Railroad  Co.,  27  Pa. 
339.  If  that  was  doubtful  it  was  made  the  law 
as  to  all  street  railways  by  the  provisions  of  that 
Act.  The  learned  Judge  suggests  a  question  of 
grave  importance  that  does  not^seem  to  be  raised 
by  the  assignments.  He  says,  **It  does  not  ap- 
pear to  be  denied  that  the  defendants  have  lo- 
cated their  railway  only  in  part  upon  the  street 
or  highway,  and  the  balance  over  the  lands  of 
private  persons  who  have  given  their  consent. 
How  far  this  is  lawful  under  their  charter  it  is 
not  necessary  here  to  decide."  This  mode  of 
location  shows  how  determined  is  the  attempt  to 
use  our  street  railway  legislation  for  a  purpose 
never  contemplated  by  the  lawmakers.  Street 
railways  are  railways  on  and  along  the  streets  of 
a  city  or  town.  They  must  conform  to  the 
grades  of  the  streets  they  occupy.  They  may 
diverge  for  a  short  distance  where  the  conforma- 
tion of  the  surface  or  the  position  of  streams 
make  it  necessary  in  order  to  avoid  discomfort 
or  danger  to  the  travelling  public,  but  that  a 
street  railway  may,  like  a  steam  railway,  locate  its 
route  not  for  the  accommodation  of  local  travel 
along  the  highways,  but  to  reduce  time  and  dis- 
tance for  passengers  travelling  from  city  to  city 
or  town  to  town  across  the  country  is  a  proposi- 
tion not  to  be  entertained.  It  involves  a  perver- 
sion of  the  character  and  object  of  street  rail- 
ways. This  is  olfiter  dictum,  but  the  subject  is 
so  intimately  related  to  the  questions  under  dis- 
cussion in  these  cases  and  is  of  such  importance 
both  to  the  railroads  and  the  people  of  the  State, 
that  the  writer  feels  justified  in  calling  the  atten- 
tion of  the  other  departments  of  the  govern- 
ment to  it  in  this  manner.  Applications  for 
charters  should  be,  as  we  have  no  doubt  they 
are,  carefully  examined ;  but  attention  has  not 
heretofore  been  called  to  this  subject,  and  its  im- 
portance has  therefore  not  been  recognized. 

If  it  is  desirable  to  introduce  a  new  kind  of 
railroad  transportation  for  long  distances,  it 
should  be  provided  for  by  suitable  legislation  so 
that  all  parties  to  be  affected  may  be  able  to  un- 
derstand their  rights  and  adjust  themselves  to  the 
situation  in  wluch  such  legislation  may  place 
them.    Whether  such  a  new  system  is  needed, 
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and  if  needed,  under  what  sort  of  regulations  it 
shall  be  introduced,  are  legislative  questions. 
The  exposition  of  such  laws  as  we  have  relating 
to  the  construction,  maintenance  and  operation 
of  street  railways  is  all  that  concerns  the  Courts. 
The  decree  is  affirmed.  The  appellants  to 
pay  the  costs  of  this  appeal.  h.  b. 


Jan.  '95,  260.  February  20,  1895. 

The  Tamaqua  and  Lansford  Street 
Railway  Company  v.  The  Inter 
County  Street  Railway  Company. 


Street  passenger  railways — Assent  to  occupation 
of  roads  by — Extortion  of  consent  by  duress 
or  bribery. 

The  consent,  given  by  a  supervisor  that  a  road  may  be 
occupied  by  a  ^reet  passenger  railway  company,  if  ob- 
tained by  intimidation  or  bribery  is  not  an  official  act  and 
is  not  binding  npon  the  township. 

Where  in  a  suit  between  two  rival  claimants  of  the 
right  to  occupy  a  road  for  railway  purposes  an  injunction 
has  been  granted,  such  injunction  will  not  be  dissolved 
when  it  appears  that  the  defendant  had  no  right  to  oc- 
cupy the  road,  although  it  appear  that  the  plaintiff  has 
no  greater  right  than  the  defendant. 

Appeal  of  the  Inter- County  Street  Railway 
Company,  defendant,  from  the  decree  of  the 
Court  of  Common  Pleas  of  Schuylkill  County, 
in  a  suit  in  which  the  Tamaqua  and  Lansford 
Street  Passenger  Railway  Company  was  plaintiff. 

The  facts  appear  by  the  opinion  of  the  Court, 
delivered  by  Weidman,  J.,  as  follows : — 

"The  parties  here  are  rival  claimants  of  the 
exclusive  right  to  construct  an  electric  railway 
under  the  Act  of  1889  (P.  L.  211),  from  Tama- 
qua to  Lansford,  over  the  same  highway  in  Rahn 
Township.  And  the  pleadings  require  final  de- 
termination of  their  rights  upon  the  voluminous 
evidence  filed. 

'^Complainants  were  incorporated  under  the 
Act  of  1889  on  November  2,  1891,  and  on  May 
9,  1894,  obtained  from  the  township  supervisor 
and  the  three  township  auditors  a  written  agree- 
ment giving  their  consent  to  the  use  of  the  high- 
way for  the  purposes  of  their  charter  as  follows : 
*To  lay  down,  construct  and  establish  a  street 
railway  track,  or  tracks,  with  such  sidings  and 
turnouts  as  may  be  necessary,  on,  over  and  along 
the  public  road  in  Rahn  township,  leading  from 
the  borough  of  Tamaqua,  Schuylkill  county,  to 
the  borough  of  Lansford,  Carbon  county.'  Hav- 
ing, soon  after  obtaining  their  consent,  located 
their  line,  they  began  the  work  of  construction 
near  Tamaqua  and  had  graded  about  four  miles 
of  their  line  on  this  highway,  or  alongside  of  it, 
when  on  July  30,  1894,  the  defendants  began  to 


assert  their  adverse  claim  to  the  same  highway 
and  to  interfere  with  them  in  the  exercise  of 
their  right.  This  Court  is  asked  to  restrain  the 
defendants  from  constructing,  maintaining  or 
operating  a  street  railway  on,  or  over  said  road, 
or  from  entering  thereon,  or  further  interfering 
with  said  road  for  that  purpose,  or  from  in  any 
wise  interfering  with  the  grading  or  other  work 
of  complainants  on  said  road. 

< 'Defendants  are  incorporated  under  the  Act 
of  1889,  by  a  charter  dated  April  27,  1894,  and 
claim  the  consent  of  the  supervisor,  dated  May 
I,  1894,  asserting  that  their  right  was  first  ob- 
tained, and  the  power  of  the  supervisor  was  ex- 
hausted under  the  Act  of  1889,  before  he  granted 
consent  to  the  complainants  on  May  9.  Com- 
plainants deny  that  any  consent  was  granted  or 
delivered  to  the  defendants  until  7  p.  m.  of  May 
9,  I.  e.y  about  three  hours  after  the  supervisor  had 
delivered  his  consent  in  writing  to  the  com- 
plainants. Each  impeaches  tiie  validity  of  the 
'consent*  of  the  supervisor  obtained  by  the  other, 
complainants  alleging  that  the  defendants  ob- 
tained their  'consent*  or  right  from  him  by 
bribery,  and  defendants  alleging  that  complain- 
ants obtained  their  agreement  from  him  by  fraud 
and  intimidation. 

"It  is  clear  from  the  15  th  section  of  the  Act 
of  1889  that  neither  could  acquire  any  rights 
upon  this  road  without  the  consent  of  the  'local 
authorities,*  and  it  has  been  said  by  our  Supreme 
Court,  in  Larrimer,  etc..  Street  Railway  Com- 
pany V.  Larrimer  Street  Railway  Company,  137  " 
Pa.  533,  that  'such  consent  is  a  condition  prece- 
dent, and  without  it  a  company  incorporated 
under  the  Act  of  1889  would  have  no  right, 
present  or  prospective,  to  occupy  a  road,'  etc. 

"To  repel  the  assertion  that  they  procured  the 
consent  of  the  supervisor  by  bribery,  defendants 
have  put  in  evidence  their  contract  with  him, 
and  have  called  as  witnesses  all  of  the  persons 
who  were  concerned  in  procuring  it.  The  con- 
tract is  in  writing,  dated  May  2,  1894.  It  stipu- 
lates that  'in  consideration'  of  Morris  Coil's 
'signing  the  rights  of  way  for  the  building  of  an 
electric  railway,  in  and  upon  the  highways  of 
Rahn  township,  to  give  employment'  to  him  'at 
a  salary  of  li.s©  per  day  for  the  rest  of  his  natu- 
ral life  when  work  starts  on  the  construction  of 
said  electric  railway.'  'Should  he  at  once  be 
discharged  by  the  Lehigh  Coal  and  Navigation 
Company  from  his  present  employment,  for  the 
signing  of  the  said  paper  he  shall  immediately 
be  entered  on  the  pay-roll  of  the  said  Inter- 
County  Electric  Railway  at  1 1.25  per  day,  and 
shall  be  paid  until  such  time  as  said  company* 
can  use  his  services  in  some  capacity  on  or  about 
their  road.  Further,  that  if  his  son  should  be 
discharged  by  reason  of  the  signing  of  this  right 
of  way,  that  the  son  should  be  paid  75  cents  per 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


167 


day  until  such  time  as  defendants  can  use  the 
son  'in  some  opacity  of  the  road/  at  wages  com- 
mensurate with  his  services,  and  that  the  son 
shall  have  the  privilege  of  working  for  them  on 
the  construction  of  the  road  as  soon  as  ground  is 
broken  and  work  started,  at  wages  commensurate 
with  his  services;  and  should  defendants  sell  to 
another  corporation,  a  clause  shall  be  inserted  in 
the  bill  of  ^e  that  Coll  must  be  given  employ- 
ment during  his  natural  life. 

"An  abbreviated  statement  of  the  testimony  of 
witnesses  on  this  subject  follows,  viz : — 

"Charles  E.  Hague,  president  of  defendant 
company,  says  that  the  consent  of  the  supervisor 
was  obtained  on  May  2.  Morris  Coll,  super- 
visor:— was  elected  in  February,  1894,  signed  the 
contract  in  evidence  ;  cannot  read  or  write  ;  74 
years  old,  worked  for  Lehigh  Coal  and  Naviga 
tion  Company  since  1852.  When  defen- 
dants' agents  called  to  ask  for  the  right  of  way 
he  told  them  that  his  employer  had  cautioned 
him  not  to  grant  the  right  of  way  without  notice 
to  him,  and  that  he  feared  that  if  he  did  it 
they  would  discharge  him.  *Then  they  asked 
me  what  wages  was  Zehner  giving  me,  and  i 
says,  a  dollar  a  day,  and  they  asked  (I  reckon  it 
was  Mr.  Riebe,  he  says)  if  I  got  that  from  the 
others  would  not  I  take  it.  I  says,  no ;  I  would 
not.  "How  much  would  you  take?"  says  he.  "I 
would  take  a  dollar  and  a  half,*'  says  I.  "Will 
you  sign  it  ?*'  says  he.  Says  I,  no;  not  till  I  see 
somelxKly  who  knows  more  about  law  than  I 
did.'  ....  'Asked  them  to  come  back  next 
night.  They  came  the  next  night,  three  of 
them  ;  asked  if  I  would  sign  the  right  of  way. 
Says  I,  yes ;  if  I  would  go  before  Johnny  Boyle ; 
but,  says  I,  I  want  one  dollar  and  a  half  per  day, 
the  same  thing,  and  they  do  not  object  or  noth- 
ing.' Then  signed  it.  They  had  no  writing, 
except  what  Johnnie  Boyle  wrote,  and  he  had 
that  when  they  called. 

"Q.  What  did  you  tell  them  you  wanted  in 
order  to  give  the  license? 

"A.  I  told  him  I  wanted  one  dollar  and  a  half 
a  day,  and  they  did  not  object  a  bit ;  they  said 
they  would  giv^  me  that.  Boyle  was  to  keep 
the  writing  until  he  would  get  things  right,  and 
he  kept  it  three  or  four  da)rs.  He  regarded 
the  agreement  as  his  private  property. 

"Herman  Riebe,  director  of  defendant  com- 
pany, at  first  visit  to  Coll,  said  that  Zehner  did 
not  want  him  to  sign  and  might  discharge  him. 
Witness  told  him  to  consider  carefully,  and 
asked  him  whether  he  could  not  work  at  some- 
thing else.  He  said  he  didn't  know  at  what. 
Then  asked  him  whether  he  couldn't  work  on 
this  railway  if  it  was  built — watchman,  or  grease 
cars.  He  thought  he  could.  Then  told  him 
that  if  he  was  discharged  we  would  give  him 
work ;  or  if  he  was  not  discharged  we  would 


give  him  work.  He  wanted  to  know  whether 
witness  would  make  himself  personally  responsible 
foFvgettinghim  work.  *So  finally  we  agreed  that  he 
could  work  on  the  road  if  we  built  the  road  if 
he  wasdischarged,  and  if  he  was  not  discharged.' 
Agreed  on  one  dollar  and  a  half  per  day.  He 
wanted  it  in  writing  from  the  company ;  agree- 
ment in  writing  was  given  him  maybe  a  week 
later,  but  the  right  of  way  was  signed  then. 
Boyle  held  the  contract  for  right  of  way,  and 
when  the  contract  for  Coll  came  Boyle  delivered 
it  up ;  this  was  the  understanding. 

"H.  E.  Mandeville,  director  of  defendant  com- 
pany, with  F.  P.  Krebs  and  Herman  Riebe, 
went  to  Coil's  home ;  told  him  that  our  company 
had  a  charter  to  build  a  road,  and  that  he  could 
grant  the  right  of  way.  He  declined  to  grant 
it  that  night  because  Mr.  Zehner  had  instructed 
him  not  to  sign  any  paper  until  after  consult- 
ing him ;  asked  whether,  after  seeing  Zehner,  he 
would  still  refuse,  he  said  *that  that  would  de- 
pend.* This  was  followed  by  a  general  conver- 
sation, in  which  Riebe  advised  him  to  consult 
his  friends,  and  that  they  would  come  another 
time  for  his  answer.  Coll  named  two  days  after, 
but  they  went  back  May  i ,  when  Coll  said  that 
it  might  be  all  right ;  he  didn't  know  about  sign- 
ing ;  he  might  be  discharged.  Then  asked  him 
what  he  was  getting  a  day,  and  he  said  one  dol- 
lar. He  was  then  asked  whether,  if  he  got  one 
dollar  from  some  other  company  *he  would  give 
his  services,'  and  he  replied  that  he  would  not. 
Then  asked  him  what  he  could  do  on  an  electric 
road.  He  asked,  and  we  told  him,  what  we  had 
to  do,  and  we  asked  him  what  he  would  work 
for.  He  then  said  his  son  would  be  discharged, 
too,  and  we  asked  how  much  his  boy  got,  and  he 
answered  fifty  cents  about,  and  Hhe  boy  must 
have  seventy-five  cents  a  day,  and  he  said  under 
those  circumstances  that  he  had  been  advised 
that  he  could  sign  a  right  of  way  if  we  would 
agree  to  it,  and  he  asked  that  Mr.  Riebe  be  per- 
sonally responsible — that  is,  for  his  labor.' 
Riebe  hesitated;  Boyle  was  present,  and  after 
general  conversation  it  was  agreed  that  if  the 
company  would  send  a  written  agreement  over 
the  corporate  seal  of  the  company  that  would 
answer  the  same  purpose,  and  Boyle  advised  him 
that  it  would.  'Then  the  question  came  up.  He 
said  that  was  all  right,  but  we  might  give  him  a 
job  to-day  and  maybe  the  next  day,  or  the  week 
after  he  would  not  have  a  job,  .  .  .  and  he  said 
that  he  wanted  a  long  job,  and  it  was  fixed  up 
then  that  he  should  have  one  dollar  and  fifty 
cents  as  long  as  he  lived.  As  he  was  an  old  man 
he  was  not  likely  to  live  long.  He  tried  to  make 
the  same  settlement  for  his  son,  but  we  said  we 
could  not  do  that ;  that  he  could  only  retain  the 
job  as  long  as  he  did  the  work ;  as  long  as  he  was 
fit  to  do  it ;  would  be  discharged  for  incompet- 
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ency  at  any  time.  Coll  then  signed  the  right  of 
way  and  we  wanted  it.  He  said,  no ;  he  would 
not  give  it  to  us,  and  put  it  in  the  possession  of 
Mr.  Boyle,  and  on  receipt  of  an  agreement  from 
the  company  from  Philadelphia  he  would  turn 
over  their  right  of  way.'  On  May  3  received 
word  from  the  company  that  they  had  sent  the 
agreement  to  Boyle,  and  witness  notified  Boyle 
of  the  fact  and  told  him  that  if  it  was  in  accord- 
ance with  what  he  had  dictated  to  Coll  then  he 
should  deliver  to  Riebe  the  right  of  way.  First 
agreement  was  returned  as  not  suiting  Boyle; 
then  the  agreement  was  sent  which  is  in  evi- 
dence. 

'*F.  P.  Krebs  was  present  at  Coil's  as  attorney 
for  defendant  company  on  April  30.  'We  asked 
him  whether  he  would  sign  the  right  of  way 
through  Rahn  township,  he  being  the  supervis- 
or. He  did  not  know  what  to  do  at  first ;  did 
not  talk  very  much;  was  very  reticent  and 
seemed  to  think  that  he  did  not  have  the  author- 
ity. So  I  assured  him  as  an  attorney,  that  he 
had  the  authority,  and  it  rested  in  him  solely. 
He  said  nothing  at  the  time,  but  said  that  he 
had  been  threatened  with  a  discharge  when  he 
took  the  office  if  he  signed  any  paper  whatever. 
I  told  him  that  I  thought  Mr.  Zehner  was  too 
much  of  a  man  to  allow  his  venom  to  carry  him 
that  far,  and  spoke  in  that  way,  and  then 
branched  off  on  to  other  subjects,  and  he  finally 
said  he  would  not  like  to  say  without  considering 
the  matter.*  He  thought  he  could  give  his 
answer  on  Wednesday.  Riebe  advised  him  to 
consult  his  best  friend ;  that  we  didn't  want  to 
deceive  an  old  man.  Didn't  want  him  to  con- 
sult Lehigh  Coal  and  Navigation  Co.  officials. 
He  said  he  could  rely  upon  Squire  Boyle.  That 
was  satisfactory  to  us.  On  Wednesday  Coll  told 
me  he  was  willing  to  sign  it.  Witness  went  for 
Squire  Boyle  and  Coll  signed  the  agreement  in 
his  presence.  Coil's  employment  was  to  last  as 
long  as  he  lived.  Boyle  was  to  hold  the  paper 
he  signed  until  these  conditions  were  arranged  by 
a  paper  from  Philadelphia.  Coll  wouldn't  allow 
the  delivery  until  his  points  were  covered  by  a 
written  agreement,  and  that  was  carried  out. 
Don't  want  to  say  that  this  condition  was  the 
moving  cause.  These  conditions  were  an  after 
consideration. 

"John  R.  Boyle,  justice  of  the  peace,  that  on 
April  30,  or  May  i ,  Riebe  asked  him  if  he  would 
not  go  with  him  to  Coal  Dale  to  see  Coll ;  that 
he  wanted  him  to  sign  a  right  of  way.  Didn't 
go  with  him,  but  agreed  to  come  later.  Krebs 
came  after  him.  Mandeville  asked  Coll  to  sign 
the  right  of  way.  Coll  said  if  he  did  he  would 
probably  be  discharged.  Mandeville  said  that 
they  would  fix  that  all  right.  They  would  give 
him  work.  Coll  said  he  might  be  discharged 
next  day  and  then  there  would  be  no  work. 


Mandeville  then  agreed  that  they  would  give 
him  a  written  agreement  that  if  he  was  dis- 
charged they  would  give  him  f  1.25  per  day  until 
the  work  started,  and  f  1.50  when  the  operations 
began.  He  then  spoke  of  his  boy,  and  they 
agreed  to  give  him  75  cents  a  day  from  date  oif 
discharge,  and  put  him  on  the  work  when  it 
started.  Krebs  had  the  agreement  there  about 
the  right  of  way,  and  witness  was  to  hold  it  imtil 
the  agreement  came  back.  Coll  wanted  it  signed 
by  the  officers  of  the  company.  I  took  it  home 
and  kept  it  there.  The  first  agreement  from 
Phils^delphia  was  defective  in  not  stating,  'if  he 
was  not  discharged.'  'Just  said  f  1.25  if  dis- 
charged, and  not  discharged,  nothing  mentioned 
at  all.  I  told  Mr.  Coll  if  he  was  going  to  de- 
pend on  that  agreement  it  would  not  be  what  he 
was  expecting.  "Well,"  he  says,  "I  will  not  take 
it."  So  I  sent  it  back  to  Philadelphia.'  In  two 
or  three  days  Riebe  brought  another  paper, 
which  he  read  to  Coll.  'I  told  Mr.  Coll  'It  will 
be  all  right,  what  you  agreed  for,  and  it  is  now 
for  you  to  say  whether  I  shall  give  up  the  paper. 
He  took  it  and  told  me  to  give  the  right  of 
way  to  Mr.  Riebe  and  I  gave  it  to  him.' 
This  was  7  p.  m.,  May  9.  'The  only  thing 
makes  me  think  it  was  the  9th  of  May,  there  was 
so  much  talk  that  day  about  old  man  Coll  going 
to  Tamaqua  to  sign  for  the  Tamaqua  and  Lans- 
ford  Company.  I  kind  of  thought  then  it  was 
funny  he  would  take  this  agreement  after  sign- 
ing for  the  Tamaqua  and  Lansford.' 

"Whether  the  signing  of  consent  to  the  defen- 
dants by  Coll  on  May  2,  1894,  was  on  a  paper 
prepared  before  that  date,  executed  and  deliv- 
ered then  to  Boyle,  to  be  held  by  him  until  the 
agreement  in  evidence  was  satisfactory  to  CoU, 
and  then  delivered  by  him  to  Riebe  for  defend- 
ants (as  seems  to  have  been  testified),  or  whether 
the  agreement  in  evidence,  and  above  described, 
was  the  only  evidence  of  Coil's  consent  given  to 
the  defendant  company  seems  to  be  immaterial; 
for  the  reason  that  the  evidence  clearly  shows 
that  both  Coll  and  the  defendants  clearly  under- 
stood that  until  the  consideration  personal  to  the 
supervisor  was  secured  by  a  writfen  agreement, 
the  consent  was  not  to  be  operative.  When  the 
first  agreement  was  condemned  by  CoU  as  not 
providing  for  him  if  he  was  not  discharged,  and 
the  defendants  at  once  executed  another  agree- 
ment covering  Coil's  claim  as  it  had  been  under- 
stood between  them,  it  became  manifest  that 
Coll  was  not  disposed  to  treat  their  personal  coo- 
sideration  as  an  'after  consideration,'  as  con- 
strued by  Mr.  Krebs,  but  as  an  essential  con- 
sideration without  which  they  could  not  recrive 
the  evidence  of  his  consent.  So  also  the  agree- 
ment in  evidence,  'Witnesseth,  that  the  said 
party  of  the  first  part  do  hereby  promise  wad 
agree  that  in  consider mtion  0/  the  said  party  ^ 
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tke  second  part  signing  the  rights  of  way  for  the 
Mlding  of  an  electric  railway  in  and  upon  the 
hi^ways  of  Rahn  towndiip/  to  give  employ- 
ment to  Colly  etc.  My  conclusion  is  that  tins 
agreement  was  not  delivered  until  7  p.  m.  of  May 
9^1.  The  copy  of  the  agreement  appearing  on 
the  lecord  does  not  show  that  it  was  signed  by 
Coll;  so  that  unless  there  was  another  paper 
evidencing  agreement,  such  consent  must  be  in- 
fared  from  his  acceptance  of  their  agreement, 
or  rest  upon  a  parol  consent.  That  he  did 
consent  finally  on  May  9th  there  is  no  dispute. 
Oogfat  such  a  contract,  or  such  a  consent,  to 
stand  ?  Complainants  have  proved  that  the  con- 
tract of  consent  was  made  by  the  supervisor 
alone,  and  without  making  a  record  of  it  upon 
the  township  books,  and  without  consulting  with 
the  auditors  or  having  their  consent.  They 
have  not  furnished  the  Court  with  any  statute  or 
decision  which  tends  to  show  that  the  auditors 
have  any  share  in  the  responsibilities  of  the  super- 
visor for  the  care  or  condition  of  the  roads,  and, 
as  it  is  conceded  that  the  law  as  to  Rahn  township 
only  requires  one  supervisor,  there  is  no  force  in 
the  objection  that  in  this  respect  he  was  not  the 
'local  authority,'  whose  consent  the  Act  of  1889 
requires. 

"There  is,  however,  fatal  force  in  their  objec- 
tion that  the  contract  of  consent  was  founded 
upon  an  immoral,  if  not  a  criminal,  considera- 
tion. From  Grant  v.  Erie,  69  Pa.  422 ;  Dechert 
V.  Commonwealth,  113  Pa.  229  ;  Raudenbusch's 
Petition,  120  Pa.  328,  we  are  asked  to 
iitfer  that  we  have  no  jurisdiction  to  inquire  into 
this  question.  Grant  v,  Erie  decided  that 
viiere  an  Act  of  Assembly  empowered  a  city  to 
build  a  sufficient  number  of  reservoirs  to  supply 
water  in  case  of  fire,  and  the  council  constructed 
them  but  allowed  one  to  get  out  of  repair  so  that 
it  would  not  hold  water,  the  owner  of  a  near-by 
property  destroyed  by  fire  could  not  recover 
against  the  city,  alleging  that  the  loss  occurred 
hj  reason  of  the  fact  that  by  this  negligence  of 
the  city  no  water  could  be  obtained ;  that  it  was 
discretionary  with  the  city  to  construct  the  reser- 
voirsy  and  they  were  not  liable.  Dechert  v. 
CcMmmonwealth  decides  that  the  city  controller 
of  Philadelphia  has  a  judicial  discretion  as  to 
whether  he  will  or  will  not  countersign  a  war- 
rant ;  that  mandamus  maybe  awarded  in  such  a 
case  to  set  public  officers  in  motion  as  to  acts  and 
duties  necessarily  calling  for  the  exercise  of  their 
discretion,  but  will  not  control  or  interfere  with 
the  exercise  of  that  discretion  or  dictate  what  the 
decision  shall  be.  Raudenbusch's  Petition  de- 
cides that  the  Supreme  Court  will  not  review  the 
manner  in  which  the  lower  Courts  have  exercised 
their  discretion  in  granting  or  refusing  retail 
liquor  licenses.  I  do  not  regard  these  cases  as 
piecedents  to  guide  the  case  before  the  Court  in 


which  the  natural,  and  as  it  seems  to  me  the  irre- 
sistible inference,  from  undisputed  facts,  is  that 
the  supervisor  refused  to  deliver  his  contract  of 
consent  to  these  defendants  except  at  the  price  of 
a  consideration,  payable  to  himself  and  not  to 
the  public  whose  rights  he  was  thus  selling ;  a 
consideration  not  in  good  faith  solely  providing 
against  his  discharge  for  doing  his  duty,  but  a 
consideration  providing  for  himself  in  case  he 
was  not  discharged.  He  was  dealing  with  a  dis- 
cretion vested  in  him  as  a  public  officer  for  the 
public  benefit  as  if  it  was-  his  private  property 
which  he  could  sell  for  his  personal  profit.  No 
argument  is  required  to  show  that  a  consent  thus 
obtained  has  no  warrant  in  the  Act  of  1889,  in 
moral  and  public  policy.  'In  general,  if  any 
part  of  the  entire  consideration  for  a  promise,  or 
any  part  of  an  entire  promise,  be  illegal, 
whether  by  statute  or  common  law,  the  whole 
contract  is  void.  Indeed  the  Courts  go  fas  in 
refusing  to  found  any  rights  upon  wrong-doing.' 
ParsoDS  on  Contracts,  s3i  ed.  (p.  456).  'If  any 
part  of  a  consideration  is  illegal  the  whole  con- 
sideration is  void,  because  public  policy  will  not 
permit  a  party  to  enforce  a  promise  which  he  has 
obtained  by  an  illegal  act  or  an  illegal  promise, 
although  he  may  have  connected  with  this  act  or 
promise  another  which  is  legal.'-  Id.  457.  See 
also  Filson's  Trustees  v.  Himes,  5  Pa.  452 ; 
Clippinger  v,  Hepbaugh,  5  W.  &  S.  315 ;  Bred- 
in's  Appeal,  92  Pa.  241.  This  supervisor  re- 
fused to  grant  his  consent  upon  the  agreement 
providing  for  his  employment  in  case  of  his  dis- 
charge, and  only  delivered  it  when  insured  that 
he  would  be  employed  for  life  at  increased  wages 
whether  discharged  or  not.  A  grant  founded 
upon  such  a  consideration  is  not  to  be  sustained, 
and  must  be  declared  void. 

*  'Defendants  argue  that,  in  any  view,  this  Court 
has  no  power  to  adjudicate  the  questions  raised 
here — 

"  I .  Because  the  'consent'  claimed  by  the  com- 
plainants was  procured  from  the  supervisor  by 
fraud,  misrepresentations,  threats  and  coercion. 

"2.  Because  complainants  have  forfeited  their 
charter  rights,  under  the  Act  of  1883,  by  failing 
to  construct  their  road  within  two  years  from  the 
date  of  their  charter. 

"Because  a  rival  claimant  corporation,  being 
a  street  railway  company,  has  no  status  in  such  a 
case  to  attack  defendant's  rights. 

"On  the  subject  of  the  first  exception  Morris 
Coll  is  the  only  witness  who  testified  directly  in 
support  of  the  charges.  He  says  that  he  worked 
for  the  Lehigh  Coal  and  Navigation  Company 
from  1852  to  about  May  i,  1894.  Worked  for 
^i.oo  a  day  until  he  was  elected  supervisor. 
'And  when  they  found  I  was  wanting  to  get  a 
little  money  they  reduced  me  to  85  cents.' 
McLaughlin  did.     There  was  only  ^25o.in  the 
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supervisorship — that  I  got  from  Zehner  last  May. 
Granted  the  right  of  way  to  the  Inter- County 
people.  Next  who  come  was  the  Lehigh  Com- 
pany, I  guess.  Tom  McLaughlin  <told  me  I  was 
to  go  to  Tamaqua  with  the  auditors,  and  I  asked 
what  for.  He  said  he  didn't  know.  Come  over 
on  2  p.  M.  train,  and  Zehner,  McLaughlin  and 
Lawyer  Farquhar  were  there,  and  Spiese  and  the 
auditors,  Poh  ai)d  Kennedy.  When  he  come 
into  the  room  at  Tamaqua  the  first  thing  Zehner 
says,  he  told  me  that  I  should  come  up  to  his 
house  before  I  sign  any  paper  that  came  across 
me.  Did  I  promise  you?  says  I.  You  did,  sayshe. 
No,  I  did  not,  says  I.  And  then  the  lawyer 
drawed  the  paper  out  and  wanted  me  to  sign  it. 
Says  I,  What  is  it?  The  right  of  way  of  the 
Lehigh  Company,  says  he.  I  said  I  would  not 
sign  it.  Says  I,  I  signed  it  already  and  I  might 
be  punished  if  I  did  it  again.  Then  he  read  out 
of  the  book  that  I  could  sign  it  for  the  other 
company  and  nothing  be  done  to  me.  I  did 
not  bother  that,  and  then  he  read  out  of  his 
book  again  that  I  had  crime  enough  don^  to  go 
to  the  penitentiary.'  Then  Spiese  saia,  'Never 
mind  the  penitentiary;  but  you  have  crime 
enough  done  to  go  to  Pottsville  jail.  Well,  I 
would  not  sign  then  for  them.  Then  I  seen  Mr. 
Kennedy  and  Mr.  Zehner  go  into  a  vacant  room, 
and  Zehner  come  out  and  Kennedy  called  me 
in.  He  says,  "I  call  you  in  as  a  friend ;  if  you 
do  not  sign  the  paper,  Mr.  Zehner  is  going  to 
send  for  a  constable  to  send  you  to  Pottsville." 
"I  don't  care,"  says  I.  "To  hell  with  you  and 
Billie  Zehner,"  says  I,  and  I  walked  away  and 
left  Kennedy  there.'  He  went  into  the  room, 
sat  awhile,  then  got  up.  Zehner  asked  where  I 
was  going.  Said  I  was  going  out  and  would  be 
in  again.  Went  out,  and  McLaughlin  was  at 
my  heels.  Stepped  aside  to  avoid  him,  but  he 
stopped  outside.  When  he  came  out,  walked  to 
him  and  made  an  excuse  about  getting  onions 
to  get  away  from  him.  McLaughlin  said  that  I 
couldn't  get  away  from  them  until  this  thing  was 
settled.  Then  he  went  out  and  sat  on  the  steps, 
and  he  was  coaxing.  'And  then  I  says,  I  will 
tell  you  what  I  will  do,  Tom.  If  you  get  a 
signment  from  Billie  Zehner  and  President  Leis- 
enring  as  I  have  from  the  other  company,  I  will 
sign,  and  Tom  gave  me  his  hand  in  mine  and 
says  that  was  all  right,  and  he  called  2^hner  and 
2^hner  says  that  would  be  all  right  and  then  I 
went  and  signed  the  paper.'  Mr.  Farquhar  and 
witness  were  sitting  alone  in  the  room.  Farquhar 
was  writing.  Witness  got  up  to  go  out.  Stood 
at  the  door.  'Where  are  you  going?'  says  he. 
*I  am  going  out,'  says  I.  'You  won't  go  out,' 
says  he,  standing  up,  'till  this  case  be  settled.' 
Witness  sat  down.  Nobody  in  the  room  but  the 
two  at  the  time.  Ten  minutes  after  the  resf 
went  out.     At  other  times,  Tom  McLaughlin, 


James  Mulheam,  Father  Mjprphy,  wanted  me  to 
give  up  the  Inter-County  papers.  Father  Murphy 
twice.  The  second  time  with  the  Nesquehoning 
priest.  Told  him  that  Zehner  would  never  see 
sight  of  them.  They  had  no  papers  with  them 
for  witness  to  sign.  McLaughlin  said  that  Zeh- 
ner  and  the  Nesquehoning  priest  wanted  to  see 
him  in  the  office — 2^hner*s — ^but  he  refused  to 

go- 

"Then,  Friday  evening  after  Paddy  Boner, 
who  was  on  his  bond  as  supervisor,  told  witness 
that  he  was  black-listed.  'I  am  black-listed,'  he 
says.  'If  you  don't  go  with  me  in  front  of  Zeh- 
ner I  don't  get  no  work.'  'AH  right,  my  boy,' 
I  says,  'I  did  not  do  nothing  that  I  am  afraid  to 
meet  Zehner  or  any  other  man,  and  I  will  go  up 
with  you  as  soon  as  I  get  a  cup  of  coffee,  etc.' 
They  went  up  and  Zehner  came  in  and  said, 
'You  are  here  and  it  was  hard  to  take  you.* 
'Well,'  says  I,  'I  am  here  now  and,  Mr.  Zehner, 
before  the  question  goes  any  further,  what  de- 
predation did  I  do  on  the  country  that  a  man 
was  black-listed  on  me?*  Zehner  said,  'I  never 
done  it;  I  never  discharged  Paddy  Boner 
through  you  or  anybody  else  in  my  life.'  I  said, 
Well,  there  is  you  and  Boner  face  to  face  now ; 
whichever  of  you  is  telling  lies  I  don't  know.' 
Says  Paddy,  'The  boss  told  me ;  I  never  told 
the  boss  or  no  other  man  to  doit,'  says  he.  Zeh- 
ner said,  'That  ain't  what  I  want  you  altogether 
for ;  I  want  you  and  Boner  to  come  with  me  to 
Pottsville  to  sign  a  bill  I  have  there.*  'Now,  by 
God,'  says  I,  'I  will  never  go  with  you.'  He 
said,  'What  is  that  ?'  I  said,  'I  will  never  go  with 
you  because  the  last  signment  you  promised  me 
you  did  not  keep,  and  I  am  done  with  you.'  He 
said,  'I  give  you  Mr.  Boner  here  as  bail  that  you 
will  get  any  signment  you  want  after  this  law 
suit  is  over.'  Boner  said,  'I  will  go  all  I  am 
worth  on  your  bail.'  'Paddy,'  says  I,  'you  need 
not,  for  I  would  not  take  either  you  or  Mr.  Zeh- 
ner as  bail.'  Witness  left  them  and  when  he 
got  home  found  Father  Murphy  and  the  Nesque- 
honing priest  there,  and  wanted  him  to  sign  some 
paper;  he  refused;  an  altercation  followed 
about  Zehner ;  told  Zehner  at  meeting 
on  May  9th  at  Tamaqua  that  when  he  told  him 
that  it  was  all  right  he  meant  that  it  was  all 
right  for  himself,  not  for  2^hner.  Farquhar 
said  that  he  wanted  me  to  sign  for  an  electric 
road ;  when  witness  refused,  Farquhar  said  that 
witness  had  done  enough  swindling  to  put  him  in 
the  penitentiary.  Then  Spiese  started  in  and 
said  that  they  would  put  him  in  the  Pottsville 
jail ;  they  then  went  out  and  left  Farqu- 
har and  witness  alone  for  fifteen  minutes. 
When  Kennedy  threatened  that  Zehner 
would  arrest  him  he  was  not  a&aid;  was 
afraid  of  McLaughlin  that  he  would  call  a  con- 
stable ;  but  was  willing  to  sign  if  Zehner  made 
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the  same  terms  as  defendants;  Tamaqua 
and  Lansford  Company  was  not  mentioned ;  it 
was  the  Lehigh  Coal  and  Navigation  Company ; 
none  of  them  asked  him  for  his  agreement  with 
the  Inter-County  Company  until  two  weeks  after 
that;  never  told  any  one  about  that  paper; 
Father  Muiphy  wanted  that  paper;  that  was 
witness's  private  paper  and  nobody  else's  busi- 


" According  to  this  story  Mr.  Farquhar,  attor- 
ney for  complainants,  requested  him  to  sign  a 
right  of  way  and  he  objected  that  if  he  did  he 
might  be  punished,  because  he  had  already 
signed  such  an  agreement  for  the  defendants ; 
and  that  Mr.  Farquhar  then  read  out  of  a  book 
to  him  to  show  that  that  would  not  prevent  him 
from  signing  the  second  paper.  He  says  that  he 
didn't  bother  with  that,  and  then  Farquhar  read 
out  of  his  book  again  that  he  had  committed 
crime  enough  to  go  to  the  penitentiary.  Then 
Spiese  told  him  that  he  had  done  enough  to  go 
to  jail ;  that  he  wouldn't  sign  for  them.  Then 
Kennedy  and  2^hner  consulted  in  private,  and 
Kennedy  came  to  him  and  told  him  that  if  he 
didn't  sign  that  paper  2^hner  would  send  for  a 
constable  to  take  him  to  jail.  He  told  them  to 
go  to  hell ;  at  one  time  he  and  Farquhar  were 
alone  in  the  room  and  he  got  up  to  go  out,  when 
Farquhar  got  up  and  told  him  that  he  couldn't  go 
out  until  he  signed.  He  went  out  ten  minutes 
after  that,  but  when  McLaughlin  followed 
him,  he  tried  to  git  away  from  him,  but 
could  not,  and  then  McLaughlin  told  him  that 
he  couldn't  get  away  until  this  thing  was  settled. 
Then  he  and  McLaughlin  went  back  to  the  stairs 
leading  up  to  the  room  where  they  had  been  be- 
fore and  sat  there,  and  McLaughlin  was  ''coax- 
ing," and  he  then  said  he  would  sign  if  Zehnef 
w^ild  give  him  the  same  agreement  that  the  In- 
ter-County Company  had  made,  and  they  agreed 
to  it  and  then  he  signed.  The  only  time  when 
he  was  afraid,  according  to  his  statement,  was 
when  McLaughlin  threatened  to  get  the  con- 
staUe;  but  he  did  not  leave  the  room  when 
Farquhar  threatened  him.  The  interviews  fur- 
tiber  testified  to,  that  is,  the  visits  of  the  priests 
and  the  call  with  Boner  upon  Zehner  relate  to 
mbsequent  efforts  to  get  from  him  the  agreement 
that  he  had  made  with  the  Inter-County  Com- 
pany and  to  get  his  assistance  in  the  present  suit 
when  the  bill  was  to  be  filed. 

* 'Accepting  Coil's  own  statement,  he  persisted 
in  his  refusal  to  sign  the  agreement  until  Zehner 
and  McLaughlin  promised  him  the  same  terms  as 
the  Inter-County  Company  had  agreed  to ;  then 
he  went  into  the  room  where  the  conference  had 
been  previously  held,  and  signed  the  paper.  Be- 
sides this,  all  the  others  present,  except  Mr. 
Farquhar,  were  examined;  they  all  deny  that 
any  promises  or  threats  were  made  at  any  time 


during  the  two  hours  at  Tamaqua  whilst  this 
negotiation  was  going  on.  One  or  two  of  the 
witnesses  denied  them  all  of  the  time  from 
the  beginning  of  the  negotiation  to  the  end. 
Others  say  that  they  were  in  the  room  all  of  the 
time,  and  that  Farquhar  was  not  alone  with  Coll 
at  any  time  from  the  beginning  of  the  negotia- 
tion to  the  end.  Zehner  and  McLaughlin  deny 
distinctly  that  they  made  any  promises  to  Coll  in 
consideration  of  his  signing,  and  assert  that,  on 
the  contrary,  they  distinctly  told  him  that  such 
promises  would  be  illegal,  and  that  they  could 
not  do  it.  Upon  this  showing  it  would  be  un- 
reasonable to  say  that  the  testimony  of  Morris 
Coll  should  prevail  against  the  testimony  of  the 
other  witnesses  not  impeached,  except  by  the 
conflicting  testimony  of  Morris  Coll,  and  that  a 
fair  inference  from  this  record  is  that  this  con- 
tract was  procured  by  fraud  or  coercion.  It  is 
true  that  the  testimony  also  shows  that  he  was 
dealing  with  men  who  were  high  in  authority  in 
the  company  in  which  he  had  been  in  humble 
service,  who  had  loaned,  or  advanced,  his  pay 
to  him,  as  a  supervisor,  before  it  was  due,  on  his 
promise  that  he  would  not  grant  this  particular 
right  of  way  without  letting  them  know  in  ad- 
vance, and  who  were  known  to  him,  probably, 
as  opposed  to  the  building  of  any  railroad  there. 
Who  had  by  threats  and  persuasion  prevented 
the  earlier  building  of  complainants'  road,  and 
were  now  allied  with  complainants  to  secure  the 
privileges  because  a  rival  had  come  upon  the 
field.  Still  the  testimony  in  reference  to  what 
occurred  at  the  time  when  the  contract  was  exe- 
cuted seems  to  warrant  the  conclusion  that  the 
representation  and  threats,  combined  with  the 
surroundings  above  alluded  to,  did  not  move  him 
until  Zehner  and  McLaughlin  agreed  to  do  as 
well  for  him  as  the  Inter-County  Company.  Nor 
can  the  fact  be  lost  sight  of  that  the  influences  of 
his  employers  might  have  led  to  his  yielding  to 
their  persuasion,  as  complainants'  witnesses  say 
that  it  did.  Where  the  evidence  is  directly  con- 
flicting, as  it  is  in  this  case,  we  have  no  other 
guide  to  a  conclusion  than  the  seeming  prepond- 
erance and  tested  by  that  the  evidence  does  not 
seem  to  warrant  the  setting  aside  of  the  formal 
contract  executed  by  the  supervisor. 

"In  view,  however,  of  the  views  expressed  to- 
day in  an  opinion  filed  in  No.  2,  November 
term,  1894,  Rahn  Township  v.  The  Tamaqua 
and  Lansford  Street  Railway  Company,  it  is  not 
important  whether  this  is  a  just  view  of  the  evi- 
dence on  this  subject  or  not ;  for  in  that  case  the 
conclusion  is  reached  that  upon  other  grounds 
this  company  must  be  enjoined  from  construct- 
ing their  railway  under  their  agreement  with  the 
supervisor. 

"The  second  objection  is  based  on  the  Act  of 
1883  (P.  L.  123)  sec.  5  :  'That  any  corporation 
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of  the  second  class,  created  under  the  provisions 
of  the  Act  to  which  this  is  a  supplement,  or  any 
of  its  supplements,  that  shall  not  within  two 
years  from  the  date  of  its  letters  patent  proceed 
in  good  faith  to  organize  and  to  do  the  things 
contemplated  by  its  charter,  and  have  paid  up 
at  least  one-fourth  of  its  capital,  shall  be  held  and 
deemed  to  have  forfeited  its  charter,  and  the  at- 
tomey-general  shall,  on  the  application  of  any 
citizen,  take  the  proper  legal  steps  to  forfeit  and 
vacate  its  said  charter,  etc.* 

''This,  by  its  terms,  applies  to  such  corporations 
as  are  created  under  the  Act  of  1874,  or  any  of 
its  supplements.  There  is  nothing  in  the  Act  of 
1889  which  indicates  that  it  was  enacted  as  a 
supplement  to  that  Act.  Even  assuming  that  it 
does  apply  to  the  Act  of  1889,  the  Act  contem- 
plates that  the  enforcement  of  the  forfeiture  shall 
be  by  'proper  legal  steps'  through  the  attorney- 
general.  And  that  such  a  forfeiture  cannot  be 
adjudged  in  a  collateral  proceeding,  such  as  this, 
is  well  settled.  Man.,  etc.,  of  C.  &  K.  T.  R. 
Co.  V.  McConaby,  16  S.  &  R.  140;  Common- 
wealth V.  The  Erie  &  N.  E.  R.  Co.,  27  Pa,  339; 
Clark  V.  The  Birmingham  and  P.  B.  Co.,  41  Id. 
147.  See  alsoLarrimer  &  L.  St.  R.  Co.  r.  Lar- 
rime^  St.  R.  Co.,  137  Id.  533 ;  Lejee  v.  The 
Continental  R.  Co.,  2  Weekly  Notes,  1703 
Collins  V.  N.  E.  R,  Co.,  2  Dist.  Reps.  417, 
which  hold  that  the  Act  of  1871  confers  no 
jurisdiction  in  favor  of  a  private  party  to  enjoin 
a  public  nuisance.  And  if  the  grant  of  the  right 
of  way  to  defendants  over  this  road  is  invalid  as 
above  decided  then  there  could  be  no  private 
damage  to  the  defendants  which  would  justify  an 
interference  with  complainants  on  their  applica- 
tion. If  they  were  complainants  their  conten- 
tion would  not  avail  them ;  much  less  should  it 
avail  them  as  a  defence.  Western  Pa.  R.  Co.'s 
Appl.,  104  Pa.  406 ;  Union  St.  R.  Co.  v,  Hazle- 
ton  Railway,  154  Id.  422. 

"The  ihtrd  objection  is  disposed  of  by  our 
Supreme  Court  in  Germantown  Pass.  R.  Co.  v. 
Citizens'  Pass.  R.  Co.,  151  Pa.  138,  which  de- 
cides that  under  the  Act  of  187 1  a  street  railway 
has  a  standing  as  a  complainant  in  a  bill  in 
equity  to  restrain  another  company  from  unlaw- 
fully la3ring  tracks  in  a  street  already  occupied 
by  the  complainant. 

"And  now,  November  26, 1894,  it  is  adjudged 
and  decreed  that  the  said  The  Inter-County 
Street  Railway  Company,  its  officers,  agents, 
contractors  and  employes,  be  restrained  by  in- 
junction to  issue  forthwith  from  constructing, 
maintaining  or  operating  a  street  railway  on  or 
over  the  public  road  in  Rahn  township,  leading 
from  the  borough  of  Tamaqua  to  the  borough  of 
Lansford,  and  from  entering  upon  or  further  in- 
terfering with  said  public  road  for  that  pur- 
pose." 


The  defendant  took  this  appeal,  and  assigned 
error,  infer  alia,  as  follows : — 

5.  The  Court  erred  in  finding  the  fact  that 
the  consent  given  by  the  supervisor  to  the  Tama- 
qua and  Lansford  Street  Railroad  Company  was 
not  void,  and  declared  the  law  thereon  as  fol- 
lows: "When  Ae  evidence  is  directly  conflict- 
ing, as  it  is  in  this  case,  we  have  no  other  guide 
to  a  conclusion  than  the  seeming  preponderance, 
and  tested  by  that  the  evidence  does  not  seem  to 
warrant  the  setting  aside  of  the  formal  contract 
executed  by  the  supervisor." 

/.  O.  Ulrich  and  James  Ryon,  (with  them 
Lewin  fV.  Barringer)^  for  appellant. 

Fergus  G.  Farquhar  and  John  W.  Ryon^ 
(with  them  George  M.  Roads),  for  appellee. 

March  25,  1895.  Williams,  J.  The  ques- 
tion raised  by  the  first,  second,  thurd  and  fourA 
assignments  of  error  has  just  been  decided  in 
the  Lehigh  Coal  and  Navigation  Company  9. 
The  Inter-County  Street  Railway  Company.  It 
is  not  necessary  to  repeat  what  is  there  said. 
We  have  no  doubt  that  the  consent  obtained 
from  Coll  was  invalid  for  the  reason  stated  l^ 
the  learned  Judge  of  the  Court  below,  and  for 
the  further  reason  stated  in  the  Pennsylvania 
Schuylkill  Valley  Railroad  Company  r.  The 
Montgomery  County  Street  Railway  Company, 
also  decided  at  the  present  term.  It  was  the  ac- 
tion of  an  individual  upon  a  consideration  mov- 
ing to  him  as  an  individual*,  and  not  the  action 
of  an  officer,  appearing  upon  the  records  of  the 
township  where  the  evidence  of  official  action 
should  appear. 

The  fifth  assignment  is  sustained.  When  a 
corporation  comes  into  a  Court  of  equity  claim- 
ing rights  against  the  public,  under  an  agree- 
ment purporting  to  be  executed  by  township  offi- 
cers, the  agreement  should  be  conscionable,  and 
it  should  have  been  obtained  by  fair  and  con- 
scionable methods.  The  learned  Judge  found 
the  evidence  relating  to  the  execution  of  the  con- 
sent by  Coll  to  the  Tamaqua  and  Lansford  Com- 
pany to  be  directly  conflicting,  and  he  adopted 
the  rule  of  law  saying,  **We  have  no  other  guide 
than  the  seeming  preponderance"  of  the  testi- 
mony, and,  testing  the  validity  of  the  alleged 
consent  of  the  local  authorities  of  Rahn  Town- 
ship by  what  seemed  to  him  to  be  the  preponder- 
ance of  a  mass  of  contradictory  testimony,  he 
sustained  the  validity  of  the  consent.  We  find 
no  fault  with  the  view  of  the  learned  Judge  as  to 
the  existence  of  a  "seeming  preponderance," 
but  we  can  not  agree  that  the  chancellor  was 
bound  by  it.  On  the  contrary,  we  hold  that  the 
alleged  consent  was  inefiiective  for  two  reasons : 
First,  it  was  extorted  from  the  individual  who 
held  the  office  of  supervisor  by  methods  that  a 
Court  of  equity  can  not  approve,  and  it  ought  not 
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in  £umess  towards  the  citizens  and  taxpayers  of 
tbe  township  to  be  held  binding  upon  them  for 
this  reason  if  for  no  other.  But,  second,  another 
and  a  sufficient  reason  is  found  in  the  fact  that 
the  giving  of  the  alleged  consent  was  not  an  offi- 
cial act.  The  time,  the  place,  the  occasion, 
ipere  of  the  appointment  of  the  company  and 
fix-  their  benefit.  The  action  was  not  taken  at  a 
meeting  of  the  supervisors,  regular  or  special. 
It  was  not  entered  upon  the  books  of  the  town- 
ship in  the  possession  of  the  town  clerk.  No 
lecord  of  any  sort  was  made  of  what  was  done 
kecaose  no  official  action  was  taken.  A  fright- 
ened man  executed  a  paper  adding  his  official 
title  to  his  name,  but  this  did  not  make  it  the 
official  action  of  the  supervisors.  This  was  a 
sid>Ject  for  deliberation,  a  subject  of  importance, 
not  to  the  man  but  to  the  township  whose  officer 
he  was,  and  the  action  should  have  been  taken 
upon  an  intelligent  consideration  of  the  inter- 
ests of  the  township  and  regularly  entered  on 
the  proper  township  book.  The  evidence  of 
such  an  official  act  should  not  rest  upon  a  piece 
of  paper  in  the  pocket  of  a  private  individual 
who  may  not  be  a  citizen  of  the  township  or 
within  reach  of  its  taxpayers. 

But  this  conclusion  does  not  require  us  to  re 
lerse  the  decree.  The  defendant  is  absolutely 
without  authority  to  occupy  the  township  roads 
and  the  injunction  was  properly  ordered.  The 
piaintiff  .hield  a  charter  which  the  Common- 
wealth had  not  disturbed  and  which  conferred 
a  right,  prima  facie ^  to  secure  consent  and 
proceed  with  the  building  of  its  roads  if  the  town- 
ship and  the  property  holders  were  willing.  This 
consent  it  claimed  to  have.  It  had  a  right  to  be 
heard  therefore  upon  the  validity  of  the  consent 
of  the  township  set  up  by  the  defendant  in  oppo- 
sition to  that  held  by  itself.  Both  grants  could 
not  stand.  Each  contended  that  the  grant  to 
the  other  was  bad.    Both  were  right. 

The  iux  that  neither  company  has  a  valid  con- 
sent firom  the  township  to  occupy  the  public 
roads  under  the  papers  now  before  us,  is  no  rea- 
son why  the  injunction  ordered  in  this  case 
sbould  not  stand. 

Tbe  decree  is  affirmed.  The  costs  to  be  paid 
by  the  appellant.  h.  b. 


[See  preceding  awes.] 


Jan.  »95, 365.  March  7,  1895. 

County  of  Berks  v.  Reading  City  Pas- 
senger Railway  Company  and  Read- 
ing Traction  Company. 

Passenger  railway  companies — Act  of  May  7^, 
i88g,  section  20^  P.  L,  211 — Injunction — 
County  bridge — Control  of  by  county  commis- 
sioners. 

The  Act  of  May  14,  1889,  P.  L.  211,  establishes  a 
new  and  complete  system  for  the  or^^anization  and  gov- 
ernment of  street  railway  companies  m  the  State  and  is 
the  only  general  law  in  force  on  the  subject 

The  20th  section  of  the  Act  of  May  14,  1889,  enables 
all  street  railway  companies,  whether  organized  nnder 
invalid  acts  or  organized  nnder  valid  special  acts,  to 
bring  themselves  within  the  Act  of  1889  and  become 
entiUed  to  the  franchises  conferred  by  said  Act 

A  county  bridge  is  within  the  control  of  the  county 
commissioners  and  cannot  be  occupied  without  their 
consent,  but  that  consent  cannot  be  arbitrarily  withheld. 

If  a  street  railway  company  seeks  the  use  of  a  countj 
bridge  for  its  purposes,  it  is  the  duty  of  the  commission* 
ers  to  refuse  permission  for  such  use  if  it  will  jeopardize 
the  travelling  public  using  it  in  the  ordinary  manner,  but 
if  it  can  be  made  safe  for  use  both  by  the  public  and  the 
railway,  it  is  the  duty  of  the  conmiissioners  to  consider 
what  is  necessary  for  that  purpose  and  in  what  way  it 
can  best  be  accomplished. 

A  street  railway  company  obtained  permission  to  use 
a  bridge,  before  anything  was  done  in  consequence  of 
the  permission  it  was  withdrawn  and  the  company  noti- 
fied of  the  withdrawal;  the  company  seized  the  bridge 
by  night;  it  appeared  that  the  strength  of  the  bridge  was 
not  sufficient  for  the  railway  without  some  changes: 

Held^  that  for  these  reasons  the  company  should  be 
enjoined  from  placing  its  railway  upon  the  bridge. 


Appeal  of  the  Reading  City  Passenger  Rail- 
way Company  and  the  Reading  Traction  Com- 
pany, defendants,  from  the  decree  of  the 
Common  Pleas  of  Berks  County,  enjoining  them, 
at  the  suit  of  the  County  of  Berks,  from  con- 
structing or  completing  an  electric  railway  over 
a  certain  bridge  and  commanding  them  to  re- 
move from  said  bridge  the  rails  or  tracks  already 
laid  thereon. 

The  facts  of  this  case  sufficiently  appear  in 
the  opinion,  infra. 

Richmond  L.  Jones ^  (C  H,  Schaeffer  with 
him),  for  appellants. 

The  defendants  were  properly  within  the  Act 
of  1889,  although  they  had  been  legally  organ- 
ized imder  other  statutes,  they  had  authority  by 
the  20th  section  of  the  Act  of  1889  to  come 
within  its  terms.  The  Act  embraces  all  com- 
panies "heretofore  existing  under  color  of  any 
charter  or  letters  patent,"  etc.  "Color"  does 
not  necessarily  refer  to  a  bad  title,  but  to  a 
frima facie  one,  good  or  bad. 
St.  Louis  V,  Gorman,  29  Mo.  593. 
Bemal  v.  Gldm,  33  Cal.  668. 
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.  The  bridge  is  a  public  highway  and  the  con- 
struction of  a  street  railway  over  it  is  consistent 
with  the  purpose  for  which  it  was  erected. 

Piitsb    &  West  End  Railway  Co.  v.  Point  Bridge 
Co.,  165  Pa.  37. 

William  J,  Rourke^  (with  him  W,  Oscar 
Miller i  county  solicitor,  and  Harvey  F.  Hein- 
ly),  for  appellee. 

March  25,  1895.  Wiluams,  J.  We  are 
satisfied  wilh  the  decree  appealed  from  in  this 
case,  but  we  are  not  satisfied  with  all  the  reasons 
given  for  it  by  the  learned  Judge  of  the  Court 
below.  The  findings  of  fact  show  that  the 
Reading  City  Passenger  Railway  Company  and 
the  Penn  Street  Passenger  Railway  Company 
were  incorporated  in  1873  ^Y  ^  special  Act  of 
Assembly  for  each,  in  which  the  route  to  be  oc- 
cupied was  plainly  and  specifically  described. 
Each  company  entered  upon  the  route  assigned 
it.  In  1893,  ^^^  Penn  Street  Company  was 
merged  in  the  Reading  City  Company,  so  that 
the  latter  became  the  owner  and  operator  of 
both  routes.  But  the  Harrisburg  bridge  over 
the  Schuylkill  river  at  Reading  was  not  included 
in  the  route  of  either  company,  and  under  the 
charters  of  1873,  ^^^  Reading  City  Company 
had  no  means  of  extending  its  lines  upon  and 
over  the  bridge.  In  December,  1893,  it  accepted 
the  provisions  of  the  Act  of  1889,  and  a  new 
charter  was  issued  to  it  under  section  20  of  that 
Act.  The  first  important  question  is,  therefore, 
over  the  effect  of  this  action.  The  learned 
Judge  held  it  to  be  an  idle  ceremony  which  gave 
to  the  company  none  of  the  powers  conferred 
upon  companies  incorporated  under  the  provis* 
ions  of  that  Act,  and  for  the  reason  that  as  the 
company  was  lawfully  organized  under  a  valid 
Act  of  Assembly,  it  was  not  within  the  letter  or 
the  spirit  of  the  provisions  contained  in  said 
section.  It  is  clear  that  the  Act  of  1889  was 
intended  to  provide  a  new  and  complete  system 
for  the  organization  and  government  of  street 
railway  companies  in  this  State.  After  its  ap- 
proval by  the  Governor  it  became  the  only  gen- 
eral law  in  force  upon  the  subject,  so  that  all 
companies  thereafter  organized  would  have  ex- 
act uniformity  of  powers,  privileges  and  duties. 
At  the  end  of  this  comprehensive  system,  we 
find  the  provision  now  to  be  interpreted.  It 
declares  that  all  companies  theretofore  incor- 
porated under  the  Act  of  1878  (which  had  been 
held  to  be  unconstitutional)  and  under  the  Act 
of  1879  (which  was  subject  to  the  same  objec- 
tion) and  "any  street  passenger  railway  company 
heretofore  existing  under  color  of  any  charter  or 
letters  patent  of  the  Commonwealth,  upon  ac- 
cepting the  provisions  of  this  Act  in  writing  un- 
der the  seal  of  the  corporation,  filed  in  the  of- 


fice of  the  secretary  of  the  Commonwealth, 
shall  thereupon  become  and  be  a  body  corpor- 
ate hereunder,  and  shall  be  entitled  to  and  have 
possession  of,  all  the  privileges,  franchises  and 
powers  conferred  by  this  Act  upon  corporations 
to  be  created  under  this  Act  ....  and  the 
Governor  shall  forthwith  cause  new  letters  pat- 
ent under  this  Act  to  issue  to  such  corporation 
under  the  same  name  as  the  company  had  in  the 
charter  under  which  it  was  originally  incorpora- 
ted." We  are  of  opinion  that  this  provision 
was  intended  to  afford,  first,  a  way  for  companies 
organized  under  laws  that  were  invalid,  to  se- 
cure a  lawful,  corporate  character ;  and  next,  to 
open  the  way  for  companies  legally  organized 
under  special  Acts  of  Assembly  to  lay  <rff  their 
special  belongings  and  put  on  the  uniform  dress 
which  the  body  of  the  statute  had  so  carefully 
provided  for  the  class  of  corporations  to  which 
they  belonged. 

The  words  "under  color  of "  in  the  sentence 
that  reads  "any  street  passenger  railway  com- 
pany heretofore  existing  under  color  of  any 
charter  or  letters  patent"  were  not  happily 
chosen.  They  often  mean  what  the  learned 
Judge  held  them  to  mean  in  this  case,  that  the 
authority  "under  color"  of  which  a  thing  is  done 
is  assumed  or  defective.  But  their  meaning  like 
that  of  all  words  not  purely  technical  must  de- 
pend on  the  connection  in  which  they  stand,  and 
the  fixed  character  of  the  things  to  which  they 
relate.  In  this  provision  the  companies  organ- 
ized under  defective  laws  had  already  been  pro- 
vided for.  There  were  no  "heretofore  existing" 
companies  left  to  be  taken  into  account  ex- 
cept such  as  had  been  organized  under 
charters  resting  on  special  Acts  of  Assembly 
like  those  under  which  the  Reading  City  Com- 
pany was  at  that  time  acting.  These  charters 
and  letters  patent  were  valid,  but  they  left  the 
companies  holding  them  to  stand  outside  the 
class  created  by  the  Act  of  1889,  and  outside 
the  operation  of  general  laws  to  be  thereafter 
passed  applicable  to  the  class.  The  legislative 
intent  was  to  reduce  so  far  as  possible  the  num- 
ber of  outstanding  special  charters  and  bring  the 
entire  street  passenger  railway  business  as 
rapidly  as  possible  under  the  same  system  of 
management  and  control.  To  this  end  it  was 
nefcessary  to  provide  a  way  for  existing  street 
railway  companies  to  surrender  their  special 
charters  and  secure  new  ones  resting  on  the  new 
general  law.  The  words  "under  color  of" 
must,  in  the  connection  in  which  they  stand 
in  the  20th  section  of  the  Act  of  1889,  be  read 
as  equivalent  to  the  words  "under  authority  of." 
This  is  necessary  to  give  effect  to  the  legislative 
intent,  and  to  open  the  way  for  any  and  all 
companies  existing  under  charters  or  letters  pat- 
ent issued  previously  to  the  passage  of  the  Act^ 
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to  come  in  under  its  provisions  and  avail  them- 
selves of  its  benefits.  The  Reading  City  Rail- 
way Company  by  its  surrender  of  its  old  char- 
ter and  acceptance  of  the  Act  of  1889,  acquired 
in  the  language  of  this  section,  the  rights  and 
powers  of  *'a  body  corporate  hereunder/'  and 
became  entitled  to  "all  the  privileges,  franchises 
and  powers  conferred  by  this  Act  upon  corpora- 
tions to  be  created  under  this  Act,  and  all  the 
properties,  rights  and  privileges  belonging  to 
such  corporation  theretofore  acquired  by  gift, 
grant,  conveyance,  municipal  ordinance,  as 
signment  or  otherwise."  In  other  words,  it 
coised  to  stand  alone  upon  its  special  Act  of 
Assembly,  and  passed  with  all  its  belongings  un 
der  the  general  law. 

Let  us  now,  conceding  the  right  of  this  com 
pany  to  extend  its  lines  within  the  meaning  of 
the  Act  of  1889,  inquire  into  its  right  to  occupy 
the  Harrisburg  bridge.  This  bridge  belongs  to 
the  county  of  Berks  and  is  under  the  control  of  the 
county  commissioners.  It  cannot  be  occupied 
without  their  consent,  but  that  consent  cannot  be 
arbitrarily  withheld.  It  is  in  an  important  sense 
a  part  of  the  highway  and  its  ownership  by  the 
county  can  not  be  made  use  of  to  block  the  course 
of  improvements  or  to  extort  unreasonable  con- 
cessions. The  county  is  liable  to  the  public  for 
its  safe  condition,  and  the  commissioners  have  a 
right  to  consider  its  strength,  and  to  refuse  to 
permit  its  use  in  a  manner  that  would  jeopardize 
the  travelling  public  using  it  in  the  ordinary 
manner.  But  if  it  can  be  made  safe  for  use  both 
by  the  public  and  the  street  railway  company, 
the  duty  of  the  commissioners  is  to  consider 
what  is  necessary  for  that  purpose  and  in  what 
way  it  can  best  be  accomplished.  The  cost  of 
the  work  found  to  be  necessary,  as  well  as  the 
cost  of  repairs,  they  may  require  the  company 
to  pay  or  secure  as  a  condition  of  its  occupancy 
of  the  bridge.  In  this  case  the  company  applied 
to  the  county  commissioners,  and  in  December, 
1^931  obtained  a  contract  from  them  for  the  oc- 
cupancy of  the  Harrisburg  bridge  with  their 
railway.  We  have  examined  this  contract.  It 
may  be  that  it  is  somewhat  improvident,  but  we 
are  clear  that  it  is  not  so  grossly  so  as  to  justify 
the  Court  in  pronouncing  it  absolutely  void  for 
that  reason.  The  county  commissioners,  how- 
ever, for  some  reason  refused  to  be  bound  by  it, 
and  of  this  the  railway  company  had  actual  no- 
tice. Nothing  had  been  done  under  it  by  the 
company  up  to  the  time  that  its  officers  were 
made  fully  aware  of  the  refusal  of  the  commis- 
sioners to  abide  by  it  or  to  permit  them  to  oc- 
cupy the  bridge.  Under  such  circumstances  if 
diey  regarded  the  contract  as  binding  upon  the 
county,  the  Courts  were  open  to  them  and  it 
was  their  duty  to  settle  the  extent  of  their  rights 
in  an  orderly  manner.    It  seems  doubtful  upon 


the  evidence  now  before  us  relating  to  the 
strength  of  the  bridge  and  its  inability  to  stand 
the  increased  burden  to  be  put  upon  it,  whether 
a  court  of  equity  would  have  enforced  this  con- 
tract without  imposing  additional  terms.  The 
company  probably  entertained  the  same  view  of 
the  situation.  It  accordingly  decided  to  shove 
by  the  Courts,  seize  the  bridge,  and  attempt  to 
defend  under  its  contract.  This  it  did  in  the 
night  time  and  with  a  strong  hand.  This  is  a 
method  of  asserting  property  rights  that  Courts 
do  not  favor.  It  is  a  race  against  the  law  which 
it  is  rarely,  if  ever,  worth  the  while  to  run,  and 
which  if  won,  can  not  often  yield  the  winner 
any  substantial  advantage.  This  Court  has  fre- 
quently condemned  this  disorderly  and  danger- 
ous practice.  One  of  its  most  recent  utterances 
can  be  found  in  Easton  Passenger  Railway  Co. 
V.  Easton  Borough,  133  Pa.  505. 

The  injunction  was  properly  issued  in  this 
case  because  the  seizure  of  the  bridge  was  with- 
out the  consent  of  the  county  commissioners 
and  after  notice  that  their  consent  had  been  with- 
drawn; and  because  upon  the  evidence  before 
us  we  cannot  enforce  the  contract  imder  which 
the  company  seeks  to  justify  its  entry  upon  the 
bridge.  The  strength  of  the  structure  does  hot 
seem  to  be  sufficient  to  bear  the  additional  bur- 
den without  some  changes  or  repairs.  The  de- 
cree is  affirmed.  The  costs  of  the  appeal  to  be 
paid  by  the  appellant.  h.  b. 


COUNTY  OF  BERKS  V.   READING   CITY   PASSENGER 
RAILWAY  CO.  AND  READING  TRACTION  CO. 

Motion  to  modify  decree,  etc. 

April  8,  1895.  Williams,  J.  We  were  at 
first  inclined  to  refuse  this  application,  and  to 
look  upon  the  ill-considered  reply  of  the  county 
commissioners  to  the  letter  of  the  defendants 
asking  them  to  determine  what  ought  to  be  done 
in  order  to  render  the  county  bridge  in  question 
sufficiently  strong  to  justify  its  use  by  their  tracks, 
as  the  hasty  expression  of  a  litigant  that  the  sober 
second  thought  would  qualify  in  a  proper  man- 
ner. The  answer  now  filed  in  this  Court  shows 
that  our  confidence  was  not  well  founded  and 
leads  us  all  to  conclude  that  some  modification 
of  our  decree  should  now  be  made.  This  bridge, 
as  we  said  in  the  opinion  disposing  of  the  appeal 
in  this  case,  is  a  part  of  the  highway  for  pur- 
poses  of  passage.  The  county  owns  it,  not  as  a 
house  or  a  farm  is  ordinarily  held,  for  the  bene- 
fit of  the  owner,  but  for  the  convenience  and 
comfort  of  the  travelling  public.  Because  of  the 
cost  of  its  original  construction,  and  of  its  main- 
tenance, the  burden  of  such  construction  and 
maintenance  is  lifted  from  the  local  sulMlivision 
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of  the  county  in  which  it  is  situated  and  placed 
on  the  county  at  large.  The  county  thus  be- 
.  conies  liable  for  its  proper  construction  and  its 
safety  as  a  part  of  the  highway.  In  consequence 
of  the  duty  so  cast  upon  the  county  it  is  clothed 
with  the  powers  necessary  to  enable  it  to  regu- 
late  the  public  use  of  the  bridge  so  far  as  its  own 
protection  and  the  safety  of  those  using  it  may 
require.  The  county  cannot  close  it  against  the 
public,  as  an  owner  might  shut  up  his  house.  It 
18  bound  to  keep  it  open  and  in  good  repair. 
The  proper  local  and  municipal  authorities  with- 
in whose  jurisdiction  this  part  of  the  highway  is 
located  have  given  their  consent  to  its  occupancy 
by  the  defendant's  railway,  as  we  understand  the 
fiicts.  The  question  then  arises,  can  the  county 
which  is  a  trustee  for  the  public,  and  not  an 
owner  in  its  own  right,  arbitrarily  refuse  the  use 
of  the  bridge  for  purposes  which  the  proper  local 
authorities  have  regularly  authorized?  There 
can  be  but  one  answer  to  this  question. 
The  control  of  the  county  relates  to  the 
structure,  not  to  the  highway.  If  the 
structure  is  insufficient,  to  support  the  in- 
creased and  lawfully  authorized  use  of  the 
highway  of  which  it  is  a  part,  it  is  the  duty  of 
the  county  commissioners  to  say  so,  and  to  de- 
termine what  ought  to  be  done  to  strengthen 
and  prepare  the  structure  to  meet  the  demands 
that  will  be  made  upon  it.  They  may  also  with- 
in any  reasonable  limits  regulate  the  manner  of 
its  use,  and  provide  for  its  repair  and  a  proper 
compensation  by  way  of  rental.  Beyond  this 
their  power  of  control  cannot  be  exercised  to 
defeat  the  purposes  of  the  local  authorities  who 
control  the  highway.  The  line  that  divides  the 
respective  provinces  of  the  county  and  the  muni- 
cipality as  far  as  this  subject  is  concerned  is  easy 
to  trace  and  hard  to  mi^ake. 

We  shall  amend  our  decree  by  adding  the  fol- 
lowing paragraph  to  the  end  thereof: 

And  now,  8th  of  April,  1895,  it  is  further  or- 
dered,  adjudged  and  decreed  that  the  recoid  be 
remitted  to  the  Court  below  with  directions  to 
appoint,  on  the  petition  of  the  defendants,  a 
competent  engineer  to  examine  the  bridge  de- 
scribed in  the  bill  and  report  in  writing  to  the 
said  Court  its  general  condition  and  the  extent 
of  the  repairs  or  supports  that  may  be  necessary 
to  prepare  it  to  support  safely  the  defendants' 
street  railway  and  its  traffic  in  addition  to  the 
ordinary  public  travel.  After  the  report  of  the 
engineer  has  been  made  the  defendants  may  ap- 
ply to  the  Court  for  the  dissolution  of  the  in- 
junction so  far  as  to  permit  them  to  enter  upon 
the  bridge  with  their  employes,  and,  under  the 
general  supervision  of  the  county  commissioners, 
make  the  changes  and  repairs  found  by  the  Court 
on  the  report  of  the  engineer  to  be  necessary. 
When  these  are  completed  and  that  fact  is  made 


to  appear  to  the  satisfiiction  of  the  Court  below, 
the  injunction  heretofore  directed  will  be  dis- 
solved upon  the  giving  by  the  defendants  of  a 
bond  in  the  sum  of  five  thousand  dollars  with 
surety  to  be  approved  by  the  Court,  conditioned 
that  the  defendants  will  feithfully  observe  and 
abide  by  the  terms  and  conditions  relating  to 
the  manner  of  the  use  of  said  bridge  by  them, 
the  repairs  thereof,  and  the  payment  of  rent 
therefor,  which  may  have  been  or  may  th«e- 
after  be  agreed  upon  by  the  parties,  or,  in  the 
absence  of  an  agreement,  may  be  determined 
upon  by  the  Court. 

The  costs  of  this  motion  to  be  paid  by  the 
County  of  Berks.  h.  b. 


Jan.,  *95,  358.  March  14, 1895. 

Thomas  v.  The  Inter-County  Street 
Railway   Company. 

Abutting  attmer  —  Highway  —  ^eet    raitwof 
company — Bribery —  Ordinance  obtained  by. 

An  abutting  owner  has  such  an  interest  in  the  highway 
that  he  may  maintain  a  bill  for  an  injunction  against  its 
obstruction  by  a  mere  wrong-doer. 

Larimer  Railway  Co.  v.  Railway  Co.,  137  Pa.  533,  ex- 
plained and  the  proposition  contained  in  the  head  note 
declared  broader  than  the  point  decided. 

Sparhawk  v.  Union  Ry.  Co.,  54  Pa.  401;  Lockhait  v, 
Craig  St.  Ry.  Co.,  139  Id.  419,  distinguished. 

It  is  bribery,  in  effect,  to  secure  the  action  of  a  public 
official  by  the  promise  of  a  reward  to  bim  as  an  individual,, 
and  a  Court  of  equity  wiU  not  recognize  a  contract  so  ob- 
tained. This  rule  applies  in  the  case  of  a  borough  ordin- 
ance. 

Appeal  of  the  Inter-County  Street  Railway 
Company,  defendant,  from  the  decree  of  the  Com- 
mon Pleas  of  Carbon  County,  enjoining  said 
company,  at  the  suit  of  William  D.  Thomas, 
from  constructing  a  street  railway  on  Ridge  street 
in  the  Borough  of  Lansford. 

The  bill  alleged  that  plaintiff  owned  lots  in  the 
borough  of  Lansford,  abutting  on  Ridge  street, 
that  defendant  under  color  of  its  charter  and  oJF 
an  ordinance  of  the  borough  council  of  Lansford, 
entered  on  Ridge  street,  and  began  building  a 
street  railway ;  that  the  ordinance  was  procured 
by  bribery  and  corruption,  and  the  offeror 
promise  of  money,  employment  or  some  other 
thing  of  value  to  influence  the  members  of  said 
council  who  voted  for  the  same,  in  violation  of 
the  Act  of  April  29,  1874,  P.  L.  115  ;  that  the 
defendant  according  to  said  ordinance  should 
give  a  1 15, 000  bond,  with  surety  to  be  approved, 
by  the  town  council  to  secure  the  borough 
against  all  damages  that  might  be  sustained  dur- 
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mg  the  construction  of  said  railway ;  that  com- 
riuBant  was  informed  and  believed  that  no  such 
bond  was  given,  but  that  said  company  defend- 
ant had  proceeded  with  the  construction  of  its 
roady  without  filing  said  bond,  and  is  therefore 
without  legal  authcnrity  upon  said  street ;  that 
complainaiity  therefore,  showing  that  he  was  an 
abuttii^  owner  of  property  on  said  street,  and 
^at  the  said  Inter-County  Street  Railway  Com- 
pany was  committing  a  nuisance  thereon,  preju- 
dicial to  his  private  rights  as  such  prc^rty  owner, 
pnyed  that  the  defendant  be  restrained  from 
constructing  a  street  railway.  The  defendant's 
answer  admitted  that  the  complainant  was  an 
abutting  owner  ;  set  up  that  he  had  no  standing 
in  Court  unless  he  proved  special  damage  i  that 
tbe  company  defendant  was  incorporated  under 
Act  of  May  14,  1889,  and  entered  upon  Ridge 
street  in  Lansford,  by  virtue  of  the  ordinance 
enacted  by  said  borough,  on  the  2d  day  of  July, 
1S94 ;  denied  that  siod  ordinance  was  enacted 
by  corrupt  means ;  and  averred  that  the  allega- 
tion in  the  bill  that  the  defendant  was  to  file  a 
115,000  bond  was  incorrect  and  misleading;  that 
the  oidinance  required  two  bonds,  each  in  the 
sum  of  ^15,000,  both  of  which  had  been  filed 
with  the  town  council. 

A  preliminary  injunction  was  obtained  which 
after  a  hearing  on  bill,  answer  and  evidence,  the 
Court  continued,  Craig,  P.  J.,  delivering  the 
following  opinion : 

'*And  now,  October  18,  1894,  this  case  came 
on  to  be  heard  on  bill  and  answer,  and  testimony 
My  taken  in  open  Court.  By  the  evidence 
enough  has  been  shown,  in  the  opinion  of  the 
Court,  to  require  the  continuance  of  the  injunc- 
tion until  further  order.  A  discussion  of  the 
matter  at  this  time  is  not  in  place,  as  the  case 
wfll  doubtless  be  further  proceeded  in,  and  fur- 
ther evidence  be  introduced.  However,  there  is 
soffident  evidoKe  to  hold,  for  present  purposes, 
that  the  defendant  improperly  influenced  the  act 
of  granting  consent  to  the  laying  of  the  tracks 
open  the  streets  of  the  borough  of  Lansford. 
Ihis  is  emphasized  by  the  fact  that,  after  the 
bedding  out  by  the  defendant  of  the  exceptional 
inducements  in  the  agreement  of  the  14th  of 
June,  1894,  four  of  the  seven  members  who  were 
]ffe9eDt  when  the  ordinance  of  consent  was  passed 
on  the  2d  of  July,  1894,  were,  after  their  dis- 
charge, employed  by  the  defendant  in  accord- 
ance with  said  agreement  and  inducements,  in 
duties  to  which  they  were  not  accustomed,  and 
are  still  so  employed. 

Of  course,  the  act  of  The  Lehigh  Coal  and 
Navigation  Company,  in  discharging  the  coun- 
dhnen  from  its  employment  on  account  of  their 
vote,  cannot  be  commended,  whatevei^may  be 
the  company's  strict  right.  But  with  this  the 
Court  has  nothing  to  do.    The  councilmen  are 


the  servants  of  the  plaintiff  and  the  other  citizens 
of  the  borough.  The  consent  of  the  council  gives 
the  defendant  a  valuable  franchise,  and  to  some 
extent  deprives  the  borough  of  its  police  and 
other  control  of  the  roads  within  the  borough. 
The  plaintiff  has  the  right  to  require  that  the 
granting  of  so  valuable  a  franchise  shall  not  be 
obtained  by  improper  influences.  The  bond^ 
we  think,  if  deficient,  is  amendable. 

"The  injunction  heretofore  granted  is  continued 
until  final  hearing,  or  until  further  order  made 
before  that  time.'* 

Counsel  subsequently  appeared  and  announced 
that  they  had  no  further  evidence  to  take,  where- 
upon the  injunction  was  made  perpetual.  The 
defendant  took  this  appeal  and  assigned  as 
error: — 

(ist.)  The  Court  erred  in  entering  the  following 
final  decree :  "And  now,  Nov.  9,  1894  (theday^ 
fixed  for  further  hearing  in  this  case),  both  par- 
ties appear  by  counsel  and  orally  state  to  the 
Court  that  they  have  no  frirther  evidence  to  take, 
and  that  the  Coiu-t  may  make  their  order  under 
the  evidence  as  it  now  stands — it  is  therefore  ad- 
judged and  decreed  (under  the  opinion  filed 
November  i,  1894),  that  the  said  Inter-County 
Street  Railway  Company,  its  officers,  agents, 
contractors  and  employ^,  be  restrained  by  in- 
junction,  to  issue  forthwith,  from  constructing, 
maintaining  or  operating  an  electric  street  railway, 
in,  over,  and  upon  Ridge  street  in  the  said  bor* 
ough  of  Lansford,  or  from  entering  upon  or  fur- 
ther interfering  with  said  street  for  said  purpose." 

(2d.)  The  Court  erred  in  holding  that  the  or- 
dinance passed  by  the  borough  of  Lansford  was 
not  a  ^id  and  legal  ordinance. 

(3d.)  The  Court  erred  in  holding  that  the  or- 
dinance duly  paussed  by  the  borotigh  of  Lansford 
duly  signed  and  publiiiied  as  required  by  law,  was 
not  a  valid  ordinance,  and  that  it  was  obtained 
by  means  of  promises  of  emplo)rment  made  to 
some  of  the  councilmen. 

(4th.)  The  Court  erred  in  holding  that  the 
complainant  had  a  standing  in  Court  because  he 
was  an  abutting  owner  on  a  street  occupied  by 
defendant  railway. 

(5th.)  The  Court  erred  in  holding  that  the 
complainant  had  a  standing  in  Coiu-t  to  questioixi 
the  validity  of  the  ordinance  giving  the  defend- 
ant the  right  to  lay  their  railway  on  Ridge  street. 

(6th.)  The  Court  erred  in  not  holding  that  the 
complainant  had  no  standing  in  Court,  and. 
should  have  dismissed  complainant's  bill. 

Zewin  IV.  Barringer  and/.  O.  Ulrich,  (with 
them  A,  H,  O'Brien  ^nd  James  Ryon),  for  ap- 
pellant. 

The  ordinance  is  a  contract  subject  to  the  same 
rules  that  govern  contracts  between  individuals. 
Elliott  on  Roads  and  Streets,  page  564  and  note. 
People  V,  O'Brien,  1 1 1  N.  Y  ,  I. 


Digitized  by 


Google 


178 


WEEKLY  NOTES  OF  CASES. 


Com  V.  Essex  Co.,  13  Gray,  239. 
,     New  Orleans,  Spanish  Fort,  etc.,  R.  R.  Co.  v,  Dela- 

more,  114U.  S.,  501. 
Memphis  R.  R.  Co.  v.  Commissioners,  112  U.  S., 

609. 
People  V.  Brooklyn,  etc.,  Co.,  89  N.  Y.,  75. 

The  right  to  avoid  the  contract  on  the  ground 
of  fraud  is  a  privilege  conferred  for  the  protec- 
tion of  the  injured  party,  and  may  be  waived  by 
him  if  he  finds  it  preferable  to  affirm  the  transac- 
tion and  seek  a  remedy  in  damages  for  deceit. 

Hare  on  Contracts,  301. 
PearsoU  v.  Cbi4>in,  44  Pa.  9. 
Learning  v.  Wise,  73  Id.  173. 

Assummg,  therefore,  that  the  borough  of  Lans- 
ford  could  rescind  the  ordinance  upon  the  ground 
of  fraud,  or  affirm  it  at  its  pleasure,  the  com- 
plainants in  this  case  have  no  standing  to  inter- 
vene between  the  borough  and  the  railway  com- 
pany. The  complainants  are  strangers.  The 
borough  is  not  complaining.  The  parties  in 
interest  are  complainants  and  the  bill  should  have 
been  dismissed. 

Millers  Appeal,  159  Pa.  573. 

The  plaintiff  has  no  right  to  complain  of  the 
•occupation  of  the  street,  his  damage  is  not  special, 
but  is  the  same  as  that  suffered  by  any  other 
-citizen. 

Larimer  Ry.  Co.  v.  Larimer  Street  Railway  Co.,  137 
P».  533- 
Fergus  CFarquhar,  (with  him  Craig^  Loose 
^nd/ohn  IV.  Ryon),  for  appellee. 

March  25,  1895.  Williams,  J.  The  first 
question  presented  by  the  assignments  of  error  in 
this  case  relates  to  the  validity  of  an  ordinance  of 
the  borough  of  Lansford  giving  consent  to  the 
occupancy  of  the  borough  streets  by  the  defend- 
ant's street  railway.  This  question  has  been  set- 
tled during  the  present  term  by  the  Lehigh  Coal 
and  Navigation  Company  v.  The  Inter-County 
Street  Railway  Company,  the  appellant  in  this 
case.  In  that  case  the  consent  of  the  supervisors 
of  Rahn  township  to  the  occupancy  of  its  public 
roads  had  been  obtained  by  means  of  a  contract 
similar  to  that  made  use  of  to  induce  the  action 
of  the  councilmen  of  the  borough  of  Lansford  in 
this  case.  We  there  held  that  it  is  in  effect  bri- 
bery to  secure  the  action  of  a  public  official  by 
the  promise  of  a  reward  to  be  made  to  him  as  an 
individual ;  and  that  a  Court  of  equity  can  not 
recognize  as  valid  any  official  action  induced  by 
such  rewards  or  the  promise  thereof.  The  action 
obtained  in  that  case,  and  in  this,  was  upon  a 
subject  of  importance  to  the  citizens  and  taxpay- 
ers of  the  district.  It  required  deliberation  and 
the  exercise  of  judgment,  in  view  of  all  the  cir- 
cumstances. The  constituents  of  the  supervisors 
-and  the  councilmen  had  the  right  to  have  the 


question  considered  on  its  merits,  and  determined 
on  the  best  judgment  of  the  officers  authorized  by 
law  to  speak  for  them.  What  has  happened  is 
that  the  officers  have  been  induced  to  make  terms 
for  themselves  as  individuals  and  to  barter  the 
interests  of  their  constituents  for  considerations 
personal  to  themselves.  We  follow  the  rule  laid 
down  in  the  Navigation  Company's  case  with  no 
doubt  of  its  wisdom  or  its  justice,  and  overrule 
the  second  and  third  assignments  of  error.  The 
remaining  assignments  relate  to  the  standing  in 
Court  of  the  plaintiff.  It  is  alleged  that  he  is 
merely  an  abutting  lot  om^ner  on  a  street  on 
which  the  defendant  is  endeavoring  to  con- 
struct a  street  railway,  and  that  he  has  no 
such  interest  in  the  subject  as  entitles  him 
to  be  heard.  But  why  not?  He  sees  men 
at  work  in  the  street  on  which  his  property 
fronts,  and  in  which  he  has  the  interest  which  a 
lot  owner  has  in  the  highway  into  which  his 
premises  open.  They  are  digging  it  up  and  lay- 
ing pieces  of  timber  and  iron  or  steel  along  and 
upon  it.  He  goes  to  them  to  inquire  what  it 
means  and  what  right  they  have  there,  and  he 
finds,  as  was  the  case  here,  that  they  have  no 
right  whatever,  and  that  they  are  therefore  com- 
mitting a  nuisance  upon  the  highway  in  which 
he  is  interested.  He  has  a  right  to  prosecute  in 
the  Quarter  Sessions  or  to  seek  to  stop  their  oper- 
ations by  injunction.  If  they  are  not  trespassers 
but  enter  under  a  valid  charter  and  municipal 
consent,  then  he  is  in  no  position  to  complain 
unless  some  special  damage  is  sustained  by  him; 
or  if  without  a  valid  charter  they  nevertheless 
have  municipal  consent,  the  same  thing  is  true. 
But  the  proposition  contained  in  the  head  notes 
to  the  Larimer  Railway  case,  137  Pa.  533,  is 
broader  than  the  point  decided.  In  that  case  a 
street  railway  company  with  no  municipal  con- 
sent and  consequently  with  no  rights  whatever  in 
the  streets,  sought  to  restrain  another  company 
from  constructing  a  street  railway  on  certain 
streets  in  the  city  of  Pittsburgh  notwithstanding 
the  fact  that  the  latter  company  had  municipal 
consent  to  the  occupancy  of  the  particular 
streets.  What  was  decided  was  that  a  company 
to  which  municipal  consent  had  been  refused, 
did  not  stand  in  a  position  to  contest  the  right  of 
a  company  to  build,  to  which  municipal  consent 
had  been  given.  The  refusal  to  it  left  it  without 
any  right  in  the  street  whatever,  and  conse- 
quently without  legal  standing  to  contest  the 
extent  and  character  of  the  grant  to  its  rival. 
Our  Brother  Clark  cited  in  support  of  his  posi- 
tion the  case  of  Sparhawk  v.  The  Railway  Com- 
pany, 54  Pa.  401.  In  this  case  a  bill  was  filed 
to  restrain  the  Union  Passenger  Railway  Com- 
pany from  running  street  railway  cars  on  Sun- 
day. The  company  was  lawfully  incorporated. 
Its  right  on  the  streets  was  not  denied ;  it  was 
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alleged^  however,  that  the  running  of  street  cars 
was  the  pursuit  of  a  worldly  employment  on  the 
Lord's  day,  and  therefore  a  violation  of  the  Sun- 
day law.  What  was  held  was  that  an  act  that 
was  simply  ill^l  will  not  ordinarily  be  restrained 
except  at  the  instance  of  some  person  who  can 
show  that  he  is  injured  by  it.  If  the  object  of 
die  plaintiff  is  simply  to  enforce  a  general  law, 
he  will  be  left  to  the  remedy  which  the  law  itself 
provides  for  its  enforcement.  Lockhart  et  al.  v. 
Craig  St.  Railway  Co.,  139  Pa.  419,  also  relied 
on  by  the  appellant,  is  quite  as  far  from  our 
question  as  the  cases  just  referred  to.  The  plain- 
tilEs  were  abutting  lot  owners  who  had  paved  the 
street  with  asphaltum  at  their  own  expense.  The 
municipality  had  given  consent  to  its  use  by  a 
street  railway  company.  The  bill  alleged  that 
the  street  railway  company  would  impose  an  ad- 
ditional servitude  on  their  lots,  and  that  for  the 
recovery  of  their  damages  the  law  had  made  no 
provision.  For  this  reason  they  alleged  the  law 
under  which  the  defendant  was  incorporated 
was  unconstitutional,  and  the  company,  notwith- 
standing its  charter  and  the  municipal  consent, 
was  without  corporate  powers  and  without  right 
in  the  street.  The  injunction  prayed  for  by  the 
plaintiffs  was  refused  in  the  Court  below,  and 
this  refusal  was  affirmed  by  this  Court. 

The  street  railway  was  an  urban  servitude  that 
the  city  had  a  right  to  impose  upon  the  surface 
of  the  street.  The  company  did  not  possess  or 
attempt  to  exercise  the  right  of  eminent  domain 
and  the  plaintiffs  had  no  claims  for  damages 
against  it.  They  stood  therefore  in  no  position 
to  raise  the  question  on  which  they  rested  their 
right  to  equitable  relief.  But  the  position  of  the 
parties  in  this  case  is  quite  unlike  that  of  the 
parties  in  Lockhart  v,  Craig  Street  Railway  Co. 
The  plaintiff  is  an  abutting  owner,  but  here  the 
likeness  ends.  The  defendant  company  is  in 
the  street  in  front  of  the  plain  tiff's  premises  with- 
out municipal  consent.  It  and  its  employ^  are 
trespassers.  They  are  disturbing  the  surface  of 
the  highway ;  committing  a  nuisance  upon  it  of 
a  permanent  and,  according  to  the  general  be- 
lief, of  a  dangerous  character.  An  abutting 
Ofwner  is  not  debarred  from  proceeding  in  such 
a  case  because  there  are  other  lot  owners  on  the 
same  street  who  suffer  in  the  same  manner  that 
be  does.  If  the  nuisance  was  a  stable  or  a  dwell- 
ing that  was  being  erected  in  the  center  of  the 
same  street,  and  the  borough  authorities  ueglected 
or  refused  to  interfere  with  its  erection,  an  abut- 
ting lot  owner  would  have  no  trouble  in  reaching 
tf&e  ear  of  a  chancellor.  Indeed  there  are  cases 
in  abundance  where  the  building  of  even  a  pro- 
jecting window  has  been  enjoined  at  the  instance 
of  lot  owners  in  the  vicinity ;  so  also  with  en- 
croachments upon,  and  obstructions  in  the  way 
of  the  unrestricted  use  of,  public  alleys  and  ways 


of  all  sorts.  The  plaintiff  has  what  may  be 
called  a  general  interest  in  the  streets  as  a  citizen, 
and  he  has  a  special  interest  in  this  street  as  an 
abutting  owner  who  must  use  it  as  a  means  of 
access  to  his  property.  He  has  therefore  a  right 
to  object  to  its  obstruction  by  a  mere  wrong  doer. 
None  of  the  assignments  of  error  are  sustained 
and  the  decree  is  affirmed  at  the  cost  of  the  ap- 
pellant. H.  B. 


Jan.  '95, 359.  "  March  14, 1895. 

McMichael  et'aL  v.  The  Inter-County 
Street  Railway  Company. 


Borough — Veto- 


Burgess — Act  of   May   23  ^ 
189s. 


Where  an  ordinance  is  passed  at  a  called  or  special 
meeting  of  a  horough  council  and  is  placed  in  the  hands 
of  the  burgess  on  the  day  of  the  next  regular  meeting 
and  but  a  snort  time  before  the  assembling  of  the  council, 
it  does  not  become  operative  without  the  approval  of  the 
burgess  simply  because  his  veto  is  not  received  before 
the  adjournment  of  the  meeting,  but  the  veto  is  on  time 
if  sent  the  next  day. 

Duhitur,  whether  an  ordinance  adopted  at  a  called  meet* 
ing  is  vrithin  the  provision  of  the  Act  of  1893,  which  re~ 
quires  a  burgess  to  return  an  ordinance  to  which  he  ob' 
jects  at  the  next  regular  meeting  of  councils. 

SembUt  an  ordinance  passed  at  one  regular  meeting 
should  be  promptly  placed  in  the  hands  of  the  burgess 
who  would  then  have  until  **  the  next  regular  meeting  *' 
for  examination  and  decision. 

A  bureess  who  claims  that  an  act  which  is  justified 
under  color  of  an  ordinance,  is  illegal  because  the  ordi- 
nance had  been  returned  by  him  wiu  his  veto,  is  a  proper 
party  to  a  bill  to  restrain  the  commission  of  the  act. 

Appeal  of  the  Inter-County  Street  Railway 
Company,  defendant,  from  the  decree  of  the 
Common  Pleas  of  Carbon  County,  in  a  suit 
brought  by  the  Lehigh  Coal  and  Navigation 
Company  and  John  I.  McMichael,  burgess  of 
Summit  Hill,  to  restrain  the  defendant  from 
constructing  a  street  railway  within  the  limits  of 
the  borough  of  Summit  Hill. 

In  this  case  a  bill  was  filed  setting  up  that  the 
defendant  was  proceeding  to  construct  a  street 
railway  upon  the  streets  of  the  borough  of  Sum- 
mit Hill,  that  a  condition  precedent  to  construct 
a  railway  was  the  consent  of  the  borough  coun- 
cil, and  that  the  council  had  not  legally  passed 
the  ordinance  giving  such  consent.  The  answer 
denied  that  the  ordinance  had  not  been  legally 
passed.  The  facts  with  reference  to  the  passage 
of  the  ordinance  appear  by  the  following  extract 
from  the  opinion  of  Craig,  P.  J.,  delivered 
after  a  hearing  on  bill,  answer  and  evidence,  on 
a  motion  to  dissolve  a  preliminary  injunction. 
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"That  the  consent  of  the  local  authorities  is  a 
prerequisite  must  be  conceded,  and  unauthor- 
ized occupation  of  a  public  street  by  a  railway 
track  niay  be  regarded  as  a  nuisance  per  se, 
which  will  be  enjoined:  Larimer  Ry.  Co.  v.  Rail- 
way Co.,  137  Pa.  S33;  Steelton  Boro.  v.  East 
Harrisburg  Pass.  Ry.  Co.,  i  Dist.  Rep.  667 ; 
Harrisburg,  etc.  Ry.  Co.  v.  Harrisburg,  etc. 
Turnpike  Co.,  15  Pa.  C.  C.  389. 

'*Under  the  evidence  it  b  difficult  to  say  when 
the  ordinance  of  consent  was  passed  by  the 
council,  and  what  were  its  exact  terms.  There 
was  a  vote  on  the  7th  of  September,  1894,  giv- 
ing the  defendant  a  'right  of  way  subject  to  the 
ordinance  to  be  passed.' 

*'Then,  on  the  nth  of  September  following, 
there  is  this  on  the  minutes :  'On  motion  that 
the  electric  railroad  ordinance  be  read  for  the 
first  time.*  What  this  ordinance  was  we  are  not 
informed. 

"Next,  on  the  5th  of  October,  1894,  the  or- 
dinance marked  Exhibit  7  was  passed  by  a 
proper  vote,  according  to  the  minutes;  but,  ac- 
cording to  the  testimony  of  James  S.  Smith,  the 
secretary  of  the  council,  this  ordinance  was  not 
passed  finaUy  on  this  date,  but  was  'read  twice,* 
'had  two  readings,'  and  finally  passed  on  the 
16th  of  October,  1894.  In  another  part  of  his 
testimony,  he  says  it  was  not  passed  finally  until 
the  2d  of  November,  1894  (the  minutes  do  not 
show  this),  and  that  what  was  passed  on  the  i6th 
of  October,  1894,  was  not  the  same  ordinance 
tiiat  had  been  acted  on  on  the  5  th  of  October, 
1894,  but  was  a  resolution,  and  differs  in  some 
of  its  wording  from  the  ordinance  of  the  5fh  of 
October. 

"On  the  8lh  of  October,  the  ordinance  of 
the  5th  of  October  was  ordered  to  be  published 
in  the  Lansford  Weekly  Leader. 

''It  appears  in  this  paper  for  the  first  time  on 
the  17th  of  October,  1894,  signed  by  W.  T. 
Jones,  president  of  council,  and  attested  by  J. 
T.  Smith,  secretary.  The  conclusion  of  the  ad- 
vertisement is  'first  passed  on  the  5th  of  October, 
1894,  and  finally  enacted  and  pa^ed  this  2d  day 
of  November,  1894.' 

"It  is  imdisputed  that  the  ordinance  was  not 
presented  to  the  chief  burgess  for  approved  until 
about  6  o'clock  p.  m.  of  the  2d  of  November, 
1894,  at  his  house,  and  that  the  council  met  on 
that  day  at  the  Town  Hall,  about  half  past  seven 
in  the  evening. 

"On  the  6th  of  November,  1894,  the  burgess 
vetoed  the  ordinance.  As  to  what  was  done  sS'ter 
this,  we  are  not  advised,  as  the  evidence  does 
not  come  down  later.  If  the  ordinance  of  the 
5th  of  October,  1894,  was  not  finally  passed 
until  the  meeting  of  the  2d  of  November,  1894, 
(being  two  regular  and  successive  meetings),  then 
clearly  the  ordinance  which  was  presented  that 


day  to  the  chief  burgess  had  not  yet  passed  coun- 
cil, and  he  was  not  bound  to  notice  it  then.  If, 
however,  it  be  conceded  that  the  ordinance  of 
the  5th  of  October,  1894,  was  then  legally 
passed,  or  that  the  resolution  of  the  i6di  of 
October  was  then  legally  passed,  was  the  presen- 
tation of  either  to  the  chief  burgess,  about  6 
o'clock  in  the  evening  of  the  2d  of  November, 
the  next  reguhu*  meeting  thereafter,  a  compliance 
with  law?  The  purpose  of  this  presentation  is 
to  receive  the  approval  of  the  burgess.  'If  he 
approve  he  shall  sign  it,  but  if  he  shall  not  ap^ 
prove,  he  shall  return  it  with  his  objections  to 
said  council  at  the  next  regular  meeting  thereof, 
when  said  objections  shall  be  entered  at  large  in 
the  minute-book,  and  said  council  shall  proceed 
to  a  re-consideration  of  such  ordinance  or  reso- 
lution.' (Pur.  Dig.,  i2th  Ed.,  Vol.  i,  p.  348, 
plac.  172).  We  hold  that  the  presentation  of 
the  ordinance  or  resolution  to  the  chief  burgess 
for  his  approval,  about  in  hour  and  a  half  before 
the  next  regular  meeting  of  councils,  is  not  a 
compliance  with  the  law.  He  is  the  chief  officer 
of  the  borough,  and  responsible  by  virtue  of  his 
election  for  the  proper  supervision  and  executioQ 
of  all  ordinances  and  laws  pertaining  thereto. 
Surely,  he  is  entitled  to  a  reasonable  time  for 
the  consideration  of  all  ordinances  and  resolu- 
tions that  are  presented  to  him  for  approval. 
How  can  he  (in  case  he  disapprove)  return  an 
ordinance  or  resolution  passed  by  council,  with 
his  objections,  at  the  next  regular  meeting 
thereof,  if  he  have  not  a  reasonable  time  to  do 
it  ?  The  law  fixes  no  time  of  service ;  and  we 
need  decide  no  more  in  this  case  than  to  say, 
that  the  time  of  service  or  presentation  of  the 
ordinance  or  resolution  (assuming  them  to  have 
been  legally  passed  on  the  5th  and  i6th  of  Oc- 
tober respectively)  was  too  short  to  comply  with 
the  law:  Purg.  Dig.,  12th  Ed.,  Vol.  11,  p.  2007, 
plac.  3. 

"It  follows,  then,  that  the  defendant,  neithe 
by  the  ordinance  of  5th  of  October,  nor  by  the 
resolution  of  i6th  of  October,  has  that  consent 
of  the  local  authorities  which  is  prerequisite  to 
its  right  to  enter  upon  the  streets  of  the  borough 
of  Summit  Hill  and  lay  down  its  railway  track. 
In  thb  record  it  can  make  no  difference  whether 
the  l^;al  consent  is  by  ordinance  or  resolution. 
Both  are  governed  by  the  same  rule  :  Kepner  v. 
Com.,  40  Pa.  124." 

The  Court  continued  the  injunction.  The 
defendant  took  this  appeal. 

Ltwin  W,  BarringerzxAJ.  O,  Ulrich,  (with 
them  y.  H,  O'Brien  and  James  Ryon),  for 
appellant. 

The  Act  of  23d  May,  1893,  provides  that 
"every  ordinance  and  resolution  which  shall  be 
passed  by  said  council  shall  be  presented  to  the 
chief  burgess  of  such  borough.    If  he  approve,. 
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he  shall  sign  it ;  but  if  he  shall  not  approve,  he 
shall  return  it  with  his  objections  to  said  council 
at  the  next  regular  meeting  thereof,  when  said 
objections  shall  be  entered  at  large  in  the  min- 
Qte-book,  etc." 

The  langiiage  is  very  plain  that  the  burgess 
shall  Tttxxm  it,  if  he  shall  not  approve,  to  coun- 
cil, a/  /^  next  regular  meeting  thereof. 

It  was  too  late  to  veto  the  ordinance  there- 
after. 

Com'th  V.  Fitler,  26  Wekklt  Noras,  369. 
Fsu  Globe  Gaslight  Co.  v.  Scranton,  97  Fk.  538. 

The  provision  that  the  burgess  shall  return  the 
ordinance  to  the  next,regiilar  meeting  of  the 
borough  council  is  mandatory,  because  ^e  grant 
of  such  a  veto  power  is  construed  strictly. 

Ojaoion  of  Justices,  3  Mass.  567. 
C^nmon  of  Justices,  45  N.  H.  607. 
Harpendisg  v,  Haight,  39  CaL  189. 

And  this  because  the  veto  power  does  not  ex- 
ist unless  granted. 

Borlington  v,  Dennison,  42  N.  J.  Law,  165. 
Fliila.  V,  Given,  60  Pa.  136 
Blanchard  v,  Bissell,  11  Ohio,  97. 

And  it  is  found  in  a  municipal  charter,  where 
the  universal  rule  of  construction  is  that  a  grant 
of  authority  must  be  strictly  followed  in  the  mode 
of  its  exercise. 

Zottman  v.  San  Francisco,  20  Cal.  96. 

Keese  v,  Denver,  10  Col.  113. 

Head  v.  Ins.  Co.,  2  Cranch,  127. 

Fuller  v.  City  of  Scranton,  18  Wbbklt  Notes,  18, 

20. 
Bloom  V.  Xenia,  32  Ohio,  461. 
Danville  v.  Shelton,  76  Va.  325. 
Tones  v,  Hutchinson,  43  Ala.  721. 
State  V.  Deal,  24  Fla.  293. 

As  no  replication  was  filed,  the  answer  deny- 
ing that  the  ordinance  was  not  legally  passed 
must  be  taken  as  true  and  the  preliminary  in- 
junction should  have  been  dissolved. 

Russell's  Appeal,  34  Pa.  258. 
Gross  V.  Wieand,  151  Id.  639. 

Fergus  G.  Farquhar,  Ywith  him  Craig ^ 
Loose  and  John  W.  Fyon),  lor  appellee. 

March  25,  1895.  Williams,  J.  The  assign-' 
ments  of  error  in  this  case  present  two  questions 
not  involved  in  any  other  one  of  the  series  of  ap- 
peals with  which  this  one  is  connected. 

The  first  of  these  relates  to  the  validity  of  the 
ordinance  of  the  Borough  of  Summit  Hill  under 
tdiich  the  defendant  claims  to  have  secured 
nnmicipal  consent  to  the  occupation  of  certain 
streets  with  its  street  railway.  The  evidence 
afaows  that  an  outline  or  draft  of  such  an  ordi- 
nance as  was  thought  to  be  necessary  had  been 
prepared  by  the  borough  solicitor  and  presented 


or  reported  to  the  councils  at  a  meeting  held  on 
the  fifth  day  of  October,  1894.  One  or  two  al- 
terations were  made  in  it  by  councils  and  then 
it  was  formally  accepted  as  appears  by  an  entry 
on  the  minutes  made  thus :  '<On  motion  the  or- 
dinance be  accepted."  This  was  probably  in- 
tended as  an  expression  of  satisfaction  with  the 
character  of  the  work  done  by  the  solicitor  in 
the  preparation  of  an  ordinance  suitable  for  con- 
sideration and  adoption  at  the  proper  time. 
Another  meeting  of  coimcils  was  held  on  the 
tenth  day  of  the  same  month,  which  adjourned 
to  meet  at  the  call  of  the  president.  Six  days 
later  a  call  was  made  by  the  president  and  a 
meeting  held  at  the  house  of  one  of  the  council- 
men.  At  this  meeting  the  ordinance  was  taken 
up  and  adopted,  giving  to  the  defendant  permis- 
sion to  enter  upon  and  occupy  certain  borough 
streets  with  its  street  railway.  When  this  was 
done  another  adjournment  was  made  to  the  call 
of  the  president.  This  call  came  on  the  follow- 
ing day  and  at  that  meeting  the  business  done 
was  the  approval  of  a  contract  and  bond  given 
by  the  defendant  company  under  the  provisions 
of  the  ordinance  adopted  the  day  before.  The 
next  meeting  of  councils  was  the  regular  monthly 
meeting  held  on  the  second  day  of  November. 
The  hour  for  this  meeting  was  seven  and  a-half 
o'clock  in  the  evening.  On  the  same  evening 
at  about  six  o'clock  the  ordinance,  the  agree- 
ment of  the  railway,  the  bond,  and  other  ac- 
companying papers  came  to  the  hands  of  the 
burgess  for  his  examination  and  action.  His 
veto  was  not  presented  to  councils  when  that 
body  met,  and  at  its  adjournment  it  was  alleged 
that  the  ordinance  had  become  effective  under 
the  provisions  of  the  Act  of  1893.  The  burgess 
completed  his  examination  and  sent  his  veto  on 
the  following  day,  and  his  veto  message  with  a 
statement  of  his  objections  to  the  ordinance 
came  in  this  manner  to  the  notice  of  councils 
and  of  the  defendant.  Was  this  veto  in  time 
under  the  circumstances  of  this  case?  The  bur- 
gess insisted  that  it  was,  and,  as  the  defendant 
admits,  protested  against  the  validity  of  the  or- 
dinance and  the  right  of  the  railway  to  occupy 
the  streets  under  it.  It  may  well  admit  of  doubt 
whether  an  ordinance  adopted  at  a  called  meet- 
ing is  within  the  meaning  of  that  provision  of  the 
Act  of  1893  that  requires  the  burgess  to  return 
an  ordinance  to  which  he  objects  at  the  next 
regular  meeting  of  councils.  It  would  seem  that 
an  ordinance  passed  at  one  regular  meeting 
should  be  promptly  placed  in  the  hands  of  the 
burgess  who  would  then  have  until  "the  next 
regular  meeting''  for  examination  and  decision. 
If  an  ordinance  passed  at  a  called  meeting  is  to 
be  treated  in  the  same  manner  as  though  passed 
at  a  regular  meeting,  then  the  called  meeting 
might  be  held  on  the  same  evening  with  the  reg- 
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ular  one  at  an  hour,  or  a  half  hour,  earlier  and 
an  ordinance  upon  an  important  subject  and  of 
great  length  be  passed.  It  could  then  be  placed, 
as  this  one  was,  in  the  hands  of  the  burgess  at  a 
time  to  make  examination  impossible,  and  if  the 
object  was  to  avoid  a  veto  the  shorter  the  inter- 
val between  the  special  and  the  regular  sessions, 
and  the  more  prompt  the  adjournment  of  the 
regular,  the  better  the  prospect  of  securing  an 
ordinance  in  defiance  of  the  burgess.  This  is  an 
opening  for  discord  and  uncertainty  and  litiga- 
tion tl^t  the  law  did  not  contemplate.  The 
Court  below  took  the  most  favorable  view  possi- 
ble of  the  situation  for  the  councils,  and  the  de- 
fendant, when  it  held  that  the  burgess  was  at 
least  entitled  to  a  reasonable  time  for  examina- 
tion. That  he  was  not  allowed,  by  the  council, 
a  reasonable  time  in  this  instance,  and  that  his 
veto  promptly  returned  within  twenty- four  hours 
after  the  papers  were  placed  in  his  hands  was  in 
time,  were  conclusions  that  followed  logically, 
and  we  see  no  reason  for  disturbing  them. 

The  second  question  relates  to  the  right  of  the 
burgess  to  raise  the  question  of  the  validity  of 
the  ordinance.  This  is  hardly  debatable.  The 
statute  confers  on  him  the  veto  power.  The 
councils  arrange  to  render  its  exercise  practically 
impossible,  and  assert  that  they  have  a  valid  or- 
dinance without  his  signature.  He  has  a  right 
to  assert  his  prerogative,  and  he  can  do  this  only 
by  denjdngthe  validity  of  the  ordinance  alleged 
to  be  binding  notwithstanding  his  veto.  The 
appropriate  remedy  for  him  is  by  bill  in  equity 
to  restrain  action  under  the  ordinance  alleged 
on  the  one  side  to  be  legal  and  on  the  other  to 
be  without  legal  force.  This  brings  his  prerog- 
ative and  the  manner  of  its  exercise  before  the 
Court  and  determines  the  duty  of  the  councils 
towards  him.  The  joinder  of  the  other  defend- 
ant has  not  been  demurred  to,  and  the  decree 
may  well  rest  on  the  right  of  the  burgess  to  be 
heard  on  the  validity  of  the  ordinance.  The 
decree  is  afl&rmed.  The  costs  of  the  appeal  to 
be  paid  by  the  appellant. 

H.  B. 


Jan  '94,  59.  January  11,  1894,  January  8,  1895. 

Plumb's  Appeal. 
Change  of  Grade  of  Tucker  and  Frank- 
ford  Streets. 

Municipal  corporations — Change  of  grade\  of 
streets  and  of  railroad^-^Property  injured 
not  bounding  on  the  streets — Liability  of 
railroad  company  —  Snyder  v.  Lancaster ^ 
20  Weekly  Notes,  185,  and  Mellor  v.  Phil- 
adelphia^  160  Pa.  614^  distinguished. 

Where  an  agreement  was  entered  into  in  pursuance  of 
a  city  ordinance  between  the  City  of  Philadelphia  and 
the  Philadelphia  and  Trenton  Railroad  Company  for  the 
purpose  of  abolishing  grade  ^crossings,  in  which  it  was 
provided  that  the  railioad  company  should  at  its  own 
cost  and  expense  change  the  elevation  of  its  road,  and 
where,  in  canying  out  the  undertaking  the  tracks  of  the 
railway  company  were  so  elevated  as  to  interfere  with 
the  access  therefrom  to  plaintiflTs  property,  it  being  con- 
ceded  that  the  change  in  the  streets  had  no  effect  upon 
the  said  property,  it  was 

Held,  that  plaintiff  had  no  cause  of  action  against  the 
city. 

Snyder  v.  Lancaster,  20  Weekly  Notes,  185, 
and  Mellor  v,  Philadelphia,  160  Pa.  114,  distinguished. 

Appeal  of  Fayette  R.  Plumb,  from  the  decree 
of  Common  Pleas  No.  2,  of  Philadelphia  County, 
setting  aside  the  report  of  a  jury  assessing  dam- 
ages by  reason  of  a  change  of  grade  of  Tucker 
and  Frankford  streets. 

The  case  having  been  argued  in  January, 
1894,  was  ordered  for  reargument  and  was  re- 
argued in  January,  1895. 

It  appeared  from  the  report  of  the  jury  that  in 
consequence  of  the  changes  of  grade  by  which 
the  two  streets  named  were  depressed,  and  the 
tracks  of  the  railroad  company  elevated,  to  do 
away  with  the  former  crossings  at  grade,  plain- 
tiffs property,  which  bounded  on  the  railroad,, 
but  not  on  either  of  the  streets,  was  injured,  ac- 
cess thereto  from  the  tracks  being  interfered 
with. 

The  Court  set  aside  the  report  of  the  jury 
which  awarded  to  petitioner  damages  of  ^9,750 
against  the  City  of  Philadelphia.  The  facts  are 
more  fully  stated  in  the  opinion  of  the  Supreme 
Court. 

Petitioner  appealed,  assigning  as  error  the  set- 
ting aside  of  the  report  and  the  sustaining  of  the 
exceptions  thereto,  of  the  City  of  Philadelphia. 

David  W.  Sellers,  {John  Roberts  with  him), 
for  appellant. 

After  discussing  the  history  of  the  legislation 
awarding  damages  to  property  owners  for  prop- 
erty taken,  injured  or  destroyed  by  municipal 
improvements  counsel  cited  and  relied  on — 

Snyder  v.  Lancaster,  20  Weekly  Notes,  185. 
Mellor  V,  Philadelphia,  160  Pa.  614. 

Howard  A.   Davis,  assistant  city   solicitor^ 
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(with  Idm /ames  Alcorn ,  assistant  city  solicitor, 
and  Charles  F^  Warwick ^  city  solicitor),  for 
appellee. 

The  exceptions  of  the  city  contained  three 
main  reasons  why  the  report  of  the  jury  should 
be  set  aside : — 

1.  Because  the  appellant's  property  did  not 
front  upon  the  street  where  the  grade  was  act- 
ually changed. 

2.  Because  the  injury  to  appellant's  property 
was  to  that  part  fronting  on  Trenton  avenue, 
and  was  caused  by  the  raising  of  the  tracks  of 
the  Philadelphia  and  Trenton  Railroad,  and  that 
the  city  was  not  liable  for  the  damage  so  caused. 

3.  Because  the  report  of  the  jury  was  contrary 
to  law,  in  that  it  did  not  state  whether  any  prop- 
erty in  the  locality  was  benefited  or  not  by  the 
change  of  grade. 

Any  of  tibese  reasons  warranted  the  Court  be- 
low in  setting  aside  the  report  of  the  jury. 

Thirtieth  Street.  147  Pn  245. 

Peima.  Co.  v.  Schuylkill  Valley  R.  R.,  151  Id.  334. 

Lawrence  v,  Philadelphia,  154  Id.  20. 

This  is  an  attempt  to  place  upon  the  City  of 
Philadelphia  the  liability  for  the  damage  or  in- 
jury caused  by  the  railroad's  construction  of  its 
highway.  Even  if  the  councils  could  bind  the 
dty  to  pay  such  damage  there  is  nothing  in  the 
ordinance  of  March  29,  1887,  making  the  city 
liable.  It  was  an  ordinance,  as  it  states,  to  avoid 
grade  crossings,  an  improvement  in  which  the 
railroad  company  was  benefited  as  much,  pro- 
bably more,  than  the  city.  The  city  agreed  to 
do  certain  things  to  accomplish  the  improvement 
and  the  railroad  company  was  to  do  its  part,  but 
it  was  particularly  provided  that  the  city  would 
net  do  anything  until  the  railroad  company 
agreed  to  do  its  work. 

February  18,  1895.  McCollum,  J.  The 
damages  awarded  by  the  viewers  were  the  direct 
consequence  of  work  done  by  the  Philadelphia 
and  Trenton  Railroad  Company  on  its  right  of 
way  adjoining  the  plaintiff's  property.  It  con- 
sisted of  an  elevation  of  the  railroad  tracks  to  a 
height  which  impaired  his  facilities  for  loading 
his  goods  on  the  cars.  He  claims  that  the  city 
is  liable  to  him  for  these  damages  on  the  ground 
that  the  act  from  which  they  resulted  was  neces- 
sitated by  its  change  of  the  grade  of  Frankford 
street.  It  appears  that  on  the  29th  of  March, 
1S87,  *^c  councils,  with  the  approval  of  the 
mayor,  authorized  a  revision  of  the  lines  and 
grades  of  the  city  plans  along  the  line  of  the 
Philadelphia  and  Trenton  Railroad  from  Tacony 
street  to  Pennypack  creek  in  the  Twenty-third 
ward,  for  the  purpose  of  avoiding  alt  grade 
croasings  of  the  railroad  between  these  points. 
In  the  ordinance  authorizing  this  work  it  was 
provided  that  before  confirmation  of  the  revised 


plans,  the  railroad  company  should  file  an  ap- 
proved obligation  that  it  would  at  its  own  cost 
and  expense  change  the  elevation  of  its  road  at 
such  points,  as  in  the  revision  of  the  plans  might 
be  found  necessary  in  order  to  construct  over- 
head or  undergrade  bridges,  and,  in  accordance 
with  the  revision,  construct  all  the  bridges  and 
other  works  incident  thereto,  within  its  right  of 
way.  In  view  of  the  proviso  in  the  ordinance 
the  latter  may  be  regarded  as  a  proposal  by  the 
city  to  the  railroad  company  of  co-operation  in 
the  abolition  of  the  grade  crossings  of  its  road 
between  the  points  named.  The  acceptance  of 
this  proposal  by  the  railroad  company  was  volun- 
tary and  in  its  interest  as  well  as  in  that  of  the 
city.  It  was  followed  by  a  confirmation  of  the 
revised  plans  and  the  physical  change  of  the 
grade  of  Frankford  street  in  accordance  with 
them.  •  The  work  of  lowering  the  grade  of  the 
street  was  done  by  the  city  and  the  work  of  con- 
structing the  overhead  bridge  and  raising  the 
railroad  tracks  to  correspond  with  it  was  done  by 
the  railroad  company.  While  this  proceeding 
was  instituted  for  the  purpose  of  assessing  the 
damages  the  plaintiff  sustained  by  the  change  of 
grade  of  Tucker  and  Frankford  streets  it  was 
conceded  in  his  testimony  and  found  by  the 
viewers  that  his  property  was  not  injured  by  any 
work  done  by  the  city  on  either  of  them.  Tucker 
street  was  not  opened  beyond  the  railroad  and 
there  has  been  no  physical  change  of  its  grade. 
His  property  does  not  abut  on  Frankford  street 
and  is  not  affected  by  the  lowering  of  it.  It  was 
the  elevation  of  the  railroad  tracks  and  that  alone 
which  caused  the  injury  complained  of,  and  this, 
as  we  have  seen,  was  work  done  by  the  railroad 
company  at  its  own  expense  within  its  right  of 
way  on  which  his  property  abutted.  Access  to 
the  property  on  the  side  of  it  which  has  a  front- 
age on  the  right  of  way  was  and  still  is  exclu- 
sively by  rail,  but  the  elevation  of  the  tracks  has 
increased  the  labor  and  expense  involved  in  re- 
ceiving the  materials  from  and  loading  the  man- 
ufactured products  upon  the  cars.  In  all  other 
respects  access  to  it  is  unchanged.  The  undis- 
puted facts,  therefore,  present  a  case  of  highways 
crossing  each  other  at  grade,  one  of  them  created 
and  controlled  by  the  city,  and  the  other  by  the 
railroad  company.  A  mutual  desire  of  these 
corporations  to  abolish  grade  crossings  resulted 
in  an  agreement  under  which,  to  accomplish  the 
common  purpose,  the  city  lowered  its  street  and 
the  company  elevated  its  road.  The  outcome  of 
the  facts  is  a  proceeding  against  the  city  for  the 
recovery  of  the  damages  sustained  by  a  property 
owner  in  consequence  of  the  elevation  of  the 
railroad.  The  city  contends  that  its  change  of 
the  grade  of  Frankford  street  was  not  the  proxi- 
mate cause  of  the  damages  claimed,  and  it  rests 
its  contention  in  this  particular,  on  the  plaintiff's 
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testimony,  and  the  report  of  the  viewers,  who 
distinctly  found  that  the  entire  damage  done  to 
plaintiffs  property  was  "the  result  of  the  eleva- 
tion of  the  tracks  of  the  Philadelphia  and  Tren- 
ton Railroad  Company."  It  also  contends  that 
there  is  nothing  in  its  agreement  with  the  com- 
pany which  subjects  it  to  liability  for  damages 
occasioned  by  the  act  of  the  latter.  We  think 
that  upon  the  undisputed  facts  on  which  the 
plaintifiTs  claim  is  based  the  city's  entire  conten- 
tion is  sound,  and  the  order  of  the  Court  below 
setting  aside  the  report  oT  the  viewers  should  be 
sustained.  In  this  conclusion  we  do  not  disre- 
gard or  in  the  slightest  degree  qualify  the  princi- 
ple on  which  Snyder  v.  Lancaster,  20  Weekly 
Notes,  185,  and  Mellor's  Exr.  et  ai.,  v.  The 
City  of  Philadelphia,  160  Pa.  614,  were  decid- 
ed. These  cases  are  plainly  distinguishable  in 
their  facts  from  the  case  at  bar.  In  Snyder  v. 
Lamcaster  the  opening  of  Filbert  street  was  the 
direct  cause  of  the  injury  complained  of.  The 
opening  of  the  street  took  away  from  plaintiffs 
house  the  lateral  support  it  had  and  left  it  with- 
out a  gable.  In  Mellor  v.  The  City,  access  to 
plaintiffs  property  by  vehicles  was  cut  off  by  the 
change  of  the  grade  of  Oxford  and  Margaret 
streets.  The  injury  complained  of  in  the  cases 
cited  was  the  direct  and  proximate  consequence 
of  the  opening  of  a  street  or  a  change  of  its 
grade.  The  principle  on  which  they  were  de- 
cided is  unquestionably  sound  but  it  is  not  ap- 
plicable to  the  facts  of  this  case. 

The  order  setting  aside  the  report  of  the  view- 
ers is  affirmed. 

J.  D.  B.,  jr. 


©rpfjans'  (tonxt. 


October,  1894,  592. 

Nathan's  Estate. 

Decedents^  estates — Payment  of  debts ^  etc. — Per- 
sonal estate  primary  fund  for — Exceptions. 

The  primary  fund  for  the  pftyment  of  debts,  legacies 
and  annuities  is  the  personal  estate  of  the  testator.  But 
the  testator  may  direct  otherwise  by  express  declaration, 
or  his  intention  to  exempt  the  personalty  from  such 
charges  may  appear  by  implication. 

Exceptions  to  adjudication. 

The  facts  appear  sufficiently  in  the  opinion. 

George  P.  Rich,  Henry  C.  Boyer^  Matthew 
Dittman,  David  Mandel^  David  W.  Amram^ 
Clinton  O.  Mayer^  J.  L.  Greenwald^  G.  Re- 
ff^f  /r*f  for  exceptants. 


Emanuel  Purth^  Jacob  Snyder  and  Otto 
Wolffs  contra. 

March  2,  1895.  Fkrguson,  J.  The  pri- 
mary ffind  for  the  pajrment  of  debts,  legaciei 
and  annuities  is  the  personal  estate  of  the  testa- 
tor. This  is  so  well  settled  as  the  law  that  it  is 
not  necessary  to  quote  authorities.  A  testator 
may,  however,  direct  otherwise,  as  the  whok 
matter  is  absolutely  within  his  controL  "It 
was  formerly  held  that  his  intention  to  except 
the  personalty  must  be  expressly  declared.  Sndi 
is  not  the  rule  now.  It  is  sufficient  if  it  i4>pear 
by  necessary  implication,  collected  from  a  sound 
interpretation  of  the  whole  will :"  Eavensoa's 
Appeal,  84  Pa.  172.  In  this  case  the  testator 
gave  to  his  nephew,  Joiei^  Motzner,  an  annu- 
ity of  |6oo,  and,  after  some  other  bequests,  to 
his  beloved  wife.  Rose,  '^all  of  my  personal 
property,  to  wit,  cash  in  bank  or  elsewhere, 
bonds,  mortgages  and  all  other  choses  in  action 
and  in  possession,  my  household  furniture  and 
effects,  jewelry,  plate  and  pictures,  the  gdod 
will  of  my  soap  manufacturing  business,  and  die 
stock,  fixtures,  goods  and  effects  belonging 
thereto,  and  all  my  right,  title  and  interest  in 
the  same." 

He  thus,  in  general  and  in  detail,  specifically 
bequeaths  to  his  wife  all  his  personal  estate, 
and,  if  there  were  no  debts  to  be  satisfied,  she 
was  entitled  to  have  the  same  delivered  to  her 
at  once.  What  is  the  necessary  implication  to 
be  collected  from  this  will  ?  As  he  does  not  in- 
dicate any  source  from  which  the  annuity  is  to 
be  paid,  and  as  he  specifically  bequeaths  all  his 
personal  estate  to  his  wife,  there  is  nothing  bat 
the  real  estate  left  out  of  which  the  annuity  can 
be  paid^  We  think  the  intention  of  the  testa- 
tor to  exempt  his  personal  estate  from  the  pay- 
ment of  this  annuity  and  to  charge  it  upon  his 
land  b  as  clear  as  if  he  had  expressly  so  de- 
clared in  words. 

With  regard  to  the  other  exceptions  as  to 
commissions  and  counsel  fee,  the  commissions 
are  the  usual  ones  allowed  in  an  estate  of  this 
size,  and  we  see  no  reason  why  they  should  be 
disturbed.  The  counsel  fee  may  seem  large, 
but  there  has  been  considerable  service  rendered 
by  counsel,  and  much  for  them  yet  to  do;  be- 
sides, at  the  audit  the  amount  of  the  fee  asked 
for  was  submitted  by  the  auditing  Judge,  when 
all  the  parties  and  their  counsel  were  present 
and  objection  thereto,  if  any,  was  invited.  No 
objection  was  then  made,  and  it  is  now  too 
late. 

All  the  exceptions  are  dismissed. 

F.    B.   N. 
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Vol.  XXXVI.]  FRWA  Y,  APRIL  19,  tSgs-  [No.  10. 


Supreme  (fl^ourt. 


Jan.  '95,  172.  February  28,  1895. 

Scranton    Qas   &  Water    Company   v. 
Lackawanna  Iron  and  Coal  Co. 

Contract — Construction  of — Tort — Statute    of 
limitations,  when  it  begins  to  run, 

A. ,  a  water  company,  agreed  in  writing  to  furnish  B., 
an  iron  company,  with  "pure  water**  for  the  "generation 
of  steam,  for  fire  hydrants  and  hydraulics  and  for  stores 
and  dwellings'*  for  a  fixed  sum  per  annum,  and  expressly 
stipulated  ihsx  the  contract  did  not  include  water  for 
tnyers,  boshes,  or  condensers,  or  for  any  other  purpose 
tlnji  those  mentioned  in  the  agreement.  A.  also  stipu- 
lated for  free  access  to  B.'s  works  and  reserved  the  right 
to  pat  in  meters  if  deemed  necessary. 

Subsequently  A.  further  agreed  to  supply  from  the 
Ladcawanna  River  or  Roaring  Brook  *'such  other  water 
as  may  be  required*'  by  B.  for  the  excluded  purposes,  for 
whidi  a  rate  of  payment  was  arranged  : 

ffeU,  that  B.  had  a  right  to  call  upon  A.  after  reason- 
able notice,  for  a  supply  of  river  water  for  such  other  pur- 
poses, but  it  had  no  right  to  demand  pure  water  or  to  take 
it,  without  demand,  from  any  connection  within  its  con< 
trol. 

A.  brought  suit  against  B.  for  the  improper  taking  of 
pure  water,  for  a  period  of  over  ten  years,  for  the  pur< 
poses  excluded  in  the  original  contract  The  Court 
diarged  the  jury  that  the  taJcing  of  the  water  without  the 
knowledge  or  consent  of  A.  was  fraudulent,  and  the  sta- 
tute of  limitations  did  not  begin  to  run  until  the  discov- 
ery of  the  taking: 

Held^  that  this  was  error ;  mere  ignorance  of  the  com- 
mission of  a  trespass  will  not  stop  £e  running  of  the  sta- 
tute of  limitations,  where  the  means  of  information  are 
within  the  reach  of  the  complaining  party. 

Appeal  of  the  Lackawanna  Iron  and  Coal 
Company,  from  the  judgment  of  the  Common 
Pleas  of  Lackawanna  County,  in  an  action  by 
the  Scranton  Gas  and  Water  Company,  to  re- 
cover the  value  of  water  alleged  to  have  been 
used  by  said  Iron  Company. 

The  controlling  facts  are  stated  in  the  opinion 
of  the  Supreme  Court,  infra. 

On  the  trial,  before  Gunster,  J.,  counsel  for 
defendant  offered  evidence  of  experts  to  show 
mireaaonableness  of  plaintiffs' charges.  Objected 
to.  Objection  sustained.  (19th,  20th  and  21st 
assignments  of  error.)  Defendant  offered  in  evi- 
dei:^  the  correspondence  between  the  presidents 
of  the  gas  company  and  the  iron  company  to 


show  the  construction  put  upon  the  contract  by 
the  parties.  Correspondence  objected  to  because 
the  letters  did  not  purport  to  show  the  action  of 
either  of  the  companies,  because  they  did  not 
construe  or  tend  to  construe  the  contracts, 
and  because  the  contracts  are  not  ambiguous  and 
speak  for  themselves.  Objection  sustained. 
(Eighteenth  assignment  of  error.) 

The  plaintiff  requested  the  Court  to  charge 
the  jury  as  follows : — 

"I.  If  the  defendant  committed  constructive 
fraud  in  taking  water  from  plaintiff's  pipes  as 
shown  by  the  evidence,  if  believed  by  the  jury, 
and  said  fraud  was  not  discovered  by  the  plain- 
tiff until  within  six  years  before  this  suit  was 
brought,  the  statute  of  limitations  was  no  bar  to 
this  action  and  the  verdict  may  be  for  the  plain- 
tiff. The  tort  having  been  waived  in  this  case 
does  not  change  this  rule." 

Answer  of  the  Court.  "I  affirm  that  pro- 
position, gentlemen  of  the  jury."  (Seventh  as- 
signment of  error.) 

"2.  The  plaintiff  may  recover  in  this  case,  if 
under  the  law  and  the  evidence  you  find  for  the 
plaintiff,  such  an  amount  as  would  be  a  reason- 
able price,  had  a  contract  been  made  between 
the  parties  for  the  water  taken  under  the  condi- 
tions as  shown  by  the  evidence,  if  you  believe  the 
same." 

Answer  of  the  Court.  "I  affirm  that  prop- 
osition ;  that  is,  if  you  find  the  plaintiff  is  en- 
titled to  recover  then  they  are  entitled  to  re- 
cover such  a  price  for  the  water  as  would  have 
been  a  reasonable  price  if  the  parties  had  made 
a  contract  for  it."  (Eighth  assignment  of  error.) 

Defendants  requested  the  Court  to  charge  as 
follows : — 

**i.  The  plaintiff  is  not  entitled  to  recover  in 
this  action,  and  the  verdict  of  the  jury  must  be 
for  the  defendant." 

Answer  of  the  Court.  "I  decline  to  affirm 
that  proposition.  It  asks  me  to  take  the  case 
away  from  your  consideration,  and  to  render  a 
verdict  in  favor  of  the  defendant.  I  think  under 
the  evidence  the  case  is  properly  one  for  you." 
(Ninth  assignment  of  error.) 

**2.  Under  the  contract  of  1874,  as  modified 
by  the  contract  of  188 1,  the  plaintiff,  the  Scran- 
ton Gas  and  Water  Company,  was  obliged  to 
furnish  to  defendant,  the  Lackawanna  Iron  and 
Coal  Company,  upon  demand,  all  water  for  all 
purposes,  except  for  water  wheels,  required  by 
its  works,  in  excess  of  the  water  obtained  by  its 
own  appliances,  and  plaintiff  was  not  entitled  to 
any  compensation  in  excess  of  the  1 10,000  per 
annum,  which  has  been  paid  for  the  value  or 
use  of  said  water,  nor  for  the  value  or  use  of 
plaintiffs  pipes,  reservoirs  or  other  appliances  in 
supplying  the  same,  but  in  the  event  of  a  supply 
of  water  for  purposes  other  than  generation  of 
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steam,  fire  hydrants  or  hydraulics,  was  entitled 
to  receive  only  the  interest  upon  the  cost  of  any 
works  required  to  be  erected  for  the  purpose  of 
supplying  such  water,  and  the  actual  cost  of 
operating  and  keeping  the  same  in  repair,  and 
the  burden  of  proof  is  upon  the  plaintiff  to  show 
the  erection  of  any  works  necessary  for  such 
purpose,  the  cost  thereof,  and  the  cost  of  oper- 
ating and  keeping  the  same  in  repair/* 

Answer  of  the  Court.  **I  affirm  this  proposi- 
tion^ with  the  qualification  as  to  the  kind  of 
water  that  was  to  be  used.  There  is  no 
doubt  at  all  that  under  this  supplement  of  1881 
the  plaintiff  company  was  bound  to  fiumish  the 
defendant  company  with  the  water  that  they 
needed,  upon  request,  whenever  required  to  do 
so,  only  they  were  not  obliged  to  furnish  them 
all  pure  water  from  their  pure  water  pipe.  Th6 
gas  and  water  company  had  the  right  to  resort 
to  the  Roaring  brook  and  Lackawanna  river 
water  if  they  desired  to  do  so.  If  it  were  not, 
I  would  affirm  the  proposition  absolutely.** 
(Tenth  assignment  of  error.) 

"3.  The  plaintiff  is  not  entitled  to  recpver 
for  any  water  used  at  defendant's  converting 
works  prior  to  May  19,  1888,  this  suit  having 
been  commenced  upon  the  19th  day  of  May, 
1894." 

Answer  of  the  Court.  "I  decline  to  affirm 
that  proposition,  gentlemen  of  the  jury,  but  de- 
sire to  say  to  you  that  if  the  plaintiff  knew  that 
the  water  was  being  abstracted  from  their  pipe, 
and  used  at  the  converting  works  for  other  pur- 
poses than  the  four  purposes  which  are  mentioned 
in  the  first  section  of  the  contract  of  188 1,  then 
it  was  their  duty  to  bring  their  action  to  recover 
for  that  water  within  six  years,  and  if  they  did 
not  bring  their  suit  within  six  years,  after  that 
they  could  not  recover  for  the  water  that  had 
been  used  prior  to  the  six  years.  Now,  if  they 
knew,  or  had  reasonable  ground  for  knowing, 
that  water  was  used  at  the  converting  works  six 
years  prior  to  the  bringing  of  this  suit  they  can- 
not recover  for  that,  but  they  can  recover,  if  the 
water  was  used,  for  that  which  was  used  within 
six  years  prior  to  the  bringing  of  the  suit,  and 
the  suit  was  brought  on  the  19th  of  May,  1894.'* 
(Eleventh  assignment  of  error.) 

"4.  Plaintiff  is  not  entitled  to  recover  for 
any  water  used  at  defendant*s  foundry,  boiler, 
machine,  carpenter  and  smith  shops  prior  to  May 
19,  1888,  this  suit  having  been  commenced  May 
19,  1894.*' 

Answer  of  the  Court.  **I  decline  to  affirm 
that  point  for  the  same  reason  that  I  have  given 
to  you  in  declining  to  affirm  the  third  point. 
They  say  the  same  rule  applies  to  the  foundry, 
blacksmith  shop  and  those  places  that  they  ask 
to  have  applied  to  the  converting  works.  Now, 
if  the  plaintiff  knew  that  the  water  was  being 


used  there  at  the  foundry,  or  at  the  blacksmith 
shop,  then  they  were  bound  to  bring  the  suit  for 
the  water  that  was  used  there  within  six  years, 
and  if  they  did  not  it  is  barred  by  the  statute  of 
limitations,  the  right  to  recover  for  it  is  gone, 
but  they  may  recover  for  what  was  used  within 
the  six  years.  If  they  did  not  know  that  it  was 
used  there,  then  they  may  recover  for  it  all.** 
(Twelfth  assignment  of  error.) 

"5.  The  plaintiff  is  not  entitled  to  re- 
cover for  any  water  used  at  defendant's  mule 
bams  prior  to  May  19,  1888,  this  suit  having 
been  commenced  May  19,  1894.** 

Answer  of  the  Court.  *•!  decline  to  affirm 
that  proposition  for  the  reason  that  I  have  given 
in  my  answers  to  the  third  and  fourth  points.'* 
(Thirteenth  assignment  of  error.) 

"6.  Plaintiff  Is  not  entitled  to  recover  for  any 
water  used  through  four-inch  connection  prior  to 
May  19, 1888,  this  suit  having  been  commenced 
May  19,  1894.** 

Answer  of  the  Court.  **I  decline  to  affirm 
that  proposition  for  the  reasons  that  I  have  given 
in  my  answers  to  the  third  and  fourth  points.** 
(Fourteenth  assignment  of  error.) 

"7.  Plaintiff  is  not  entitled  to  recover  for 
any  water  furnished  for  any  purpose,  nor  for  the 
use  of  any  water,  nor  for  the  use  of  pipes,  reser- 
voirs, and  other  appliances,  nor  for  any  other 
matter  or  thing  prior  to  May  19,  1888,  this  suit 
having  been  commenced  May  19,  1894.** 

Answer  of  the  Court.  **I  decline  to  affirm 
that  proposition  for  the  reasons  that  I  have  given 
in  my  answers  to  the  third  and  fourth  points.  It 
depends  upon  the  knowledge  of  the  plaintiff.  If 
the  plaintiff  knew  of  the  use  of  the  water  being- 
made  by  the  defendant,  then  they  were  bound  to 
bring  their  suit  within  six  years.  If  they  did 
not  know,  then  it  was  the  duty  of  the  defendant 
to  have  made  it  known ;  and  if  they  did  not, 
but  took  it  secretly,  without  having  the  right  to 
do  so,  then  it  was  a  constructive  fraud  upon  the 
plaintiff.  No  fraud  may  have  been  intended, 
but  it  would  be  a  constructive  fraud  upon  the 
plaintiff.  A  use  of  their  property  without  their  con- 
sent and  without  any  right,  would  be  such  a  fact 
as  would  prevent  the  right  of  action  being  barred 
by  the  statute.**  (Fifteenth  assignment  of  error.) 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows : — 

* 'Gentlemen  of  the  jury,  if  the  defendant 
company  drew  pure  water  from  the  pipes  of  the 
Scranton  Gas  and  Water  Company,  and  used  it 
for  other  purposes  than  those  specified  in  the 
first  section  of  the  contract  of  1881,  without  the 
knowledge  or  consent  of  the  gas  and  water  com- 
pany, then  the  law  places  upon  them  the  liability, 
the  obligation,  to  pay  for  it,  and  it  also  implied 
a  promise  to  pay  for  it,  even  though  there  may 
not  have  been  any  express  promise. 
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**Now,  then,  if  that  was  the  case,  the  two 
principal  questions  for  your  consideration  are, 
first,  did  the  defendant  company  extract  and 
use  water  for  other  purposes  than  those  four 
which  I  have  mentioned?  If  they  did,  they 
ought  to  pay  for  it,  and  the  measure  of  damages 
would  be  what  that  water  was  fairly  worth.  Not 
what  the  plaintiff  might  ask  for  it,  because  as  I 
understand  their  charter,  while  they  may  fix 
rates,  their  rates  must  be  reasonable ;  nor  yet 
what  the  defendant  might  be  willing  to  pay  for 
it,  because  they  might  not  be  willing  to  pay  for 
it  what  it  was  worth,  but  what,  under  all  the  cir- 
cumstances of  the  case,  situated  as  the  parties 
were  in  relation  to  each  other,  what  was  the 
water  which  the  defendant  company  took  with- 
out any  right,  if  it  took  any,  fairly  worth." 
(First  assignment  of  error.) 

**....  Were  these  valves  opened,  and  the 
water  belonging  to  the  water  company  turned 
into  the  pipes  of  the  defendant  company  and 
used  for  other  purposes  than  for  steam,  hydraul- 
ics, fire  hydrants,  and  for  the  stores  and  dwell- 
ing houses?  If  they  were,  then  the  coal  com- 
pany ought  to  pay  for  the  water,  and  it  ought  to 
pay  a  reasonable  price."  (Second  assignment 
of  error.) 

**....  Now,  I  say  to  you,  therefore,  as  a 
matter  of  law,  gentlemen  of  the  jury,  that  the 
only  water,  if  you  believe  that  this  was  pure 
water  in  the  pipes  of  the  Scranton  Gas  and 
Water  Company,  that  the  only  purposes  for 
which  the  defendant  company  has  a  right  to  use 
that  water,  would  be  the  four  purposes  which  I 
have  mentioned,  that  is  for  the  generation  of 
steam,  for  fire  hydrants,  hydraulics,  for  the  stores 
and  dwelling  houses  specified  in  the  contract  of 
1874.  Of  course  the  stores  and  dwelling  houses 
are  entirely  out  of  this  case,  there  is  no  claim 
made  for  any  extra  water  used  there.  If  the  de- 
fendant company  used  any  of  this  pure  water, 
as  I  said  before,  they  are  liable  to  the  plaintiff 
for  it,  and  they  should  pay  the  fair  value  of  it." 
(Third  assignment  of  error.) 

"  .  .  .  .  Ordinarily  actions  of  this  kind  must 
be  brought  within  six  years  from  the  time  the  right 
of  action  accrued,  from  the  time  the  right  to  be- 
gin suit  commenced ;  it  must  be  brought  within 
die  six  years.  But  you  will  observe,  gentlemen 
of  the  jury,  that  in  this  case  it  is  alleged,  and 
there  is  evidence  to  prove  it,  that  the  defendant 
company  took  this  water  from  the  pipe  of  the  gas 
and  water  company  without  their  knowledge  and 
OHisent,  and  that  they  did  not  know  it  until  1891. 
If  they  took  the  water  from  the  pipes  of  the 
water  company  without  having  any  right  to  do 
so,  and  without  the  knowledge  and  consent  of 
the  water  company,  then  such  abstraction  of  the 
water  was  a  fraudulent  use  of  the  water,  and  un- 
til the  plaintiff  discovered  it  they  could  not  bring 


suit,  of  course  they  could  not,  and  therefore  that 
would  be  an  exception  to  the  general  rule  that 
the  action  must  be  brought  within  the  six  yeiars. 
But  if  the  plaintiff  company  knew  it,  or  had 
reasonable  ground  to  know  it,  if  they  knew  it, 
of  course  tjiey  had  to  bring  their  action  within 
the  six  years,  if  they  had  reasonable  ground  to 
know  it,  it  was  their  duty  to  inquire,  but  it  was 
not  their  duty  to  inquire  unless  they  knew,  or  had 
reasonable  ground  to  know,  it  was  not  their  duty 
to  inquire  whether  the  defendant  company  was 
abstracting  the  water  from  their  pipe  ;  it  was  the 
duty  of  the  defendant  company  if  they  took  the 
water  from  the  pipe  of  the  gas  and  water  com- 
pany without  any  right  to  do  so,  it  was  the  duty 
of  the  defendant  company  to  notify  the  gas  and 
water  company  of  what  they  had  done,  then  the 
gas  and  water  company  would  have  known  at 
once  what  was  being  done,  and  they  would  have 
acted,  that  is,  it  would  have  been  their  duty  to 
act  within  the  six  years.  Now,  tliat  is  the  allega- 
tion on  the  part  of  the  plaintiff,  that  they  did 
not  know,  they  alleged  that  this  water  was  with- 
drawn from  their  pipes  without  any  right  upon 
the  part  of  the  defendant,'  and  without  any 
knowledge  or  consent  on  the  part  of  the  plaintiff. 
If  that  was  so,  then  to  that  extent  the  statute  of 
limitations  would  not  apply."  (Fourth  assign- 
ment of  error.) 

**....  There  is  some  comparison  made  as 
to  the  value  for  the  water  that  is  supplied  to  the 
Scranton  Steel  Company,  another  steel  company 
further  down  the  river.  It  is  alleged  upon  the 
one  side  and  the  other,  that  there  is  some  differ- 
ence, and  in  other  respects  that  there  is  great 
similarity.  Upon  the  part  of  the  plaintiff  it  is 
claimed  that  substantially  the  same  work  is  done 
by  these  two  mills,  and  that  the  price  paid  for 
the  water  at  the  Scranton  steel  mill  was  about  the 
price  which  is  now  claimed  by  the  plaintiff  for 
the  present  supply  at  the  converting  works.  You 
have  also  the  testimony  of  Mr.  Williams,  who 
was  called  to  some  extent  to  contradict  the  testi- 
mony of  Mr.  Scranton.  You  will  remember 
that  Mr.  Scranton  said  the  Scranton  Steel  Works 
paid  ^8,000  a  year  for  their  water  supply  down 
on  the  Flats.  Well,  Mr.  Williams  produced  the 
figures  and  the  bills,  what  the  consolidated  com- 
pany had  actually  paid  for  1891,  *2,  '3  and  '4; 
he  gives  it  at  an  average  of  $5,886.  He  testifies 
also  that  in  these  bills  for  the  Scranton  mill  they 
pay  not  so  much  a  year,  but  they  pay  on  ton- 
nage, I  think  five  cents  a  ton ;  that  is  my  recol- 
lection of  his  testimony  about  that."  Without 
calling  attention  to  the  fact  that,  as  shown  also 
by  the  testimony  of  Mr.  Scranton,  from  the 
period  of  1883  to  1891,  when  he  was  president 
of  the  Scranton  Gas  and  Water  Company,  and 
also  of  the  Scranton  Steel  Company,  the  latter 
paid  only  $1,800  per  annum  for  water  used  by  it 
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for  all  purposes.       (Fifth  assignment  of  error.) 

"  .  .  .  .  If  the  plaintiff  is  entitled  to  recover, 
as  I  said  before,  they  ought  to  be  able  to  re- 
cover, and  the  jury  should  allow  them  what  the 
water  was  fairly  worth,  and  when  you  have  as- 
certained that,  find  out  what  it  all  amounts  to, 
add  it  all  together,  and  add  interest  to  it  down 
to  the  present  time,  and  render  a  verdict  for  that 
amount.**     (Sixth  assignment  of  error.) 

Verdict  for  the  plaintiff  for  ^27,500  and  judg- 
ment thereon. 

Defendants  appealed,  assigning  for  error  the 
rulings  in  the  evidence,  the  answers  to  the  points 
and  the  portions  of  the  charge  quoted. 

M,  E.  Olmsted  and  John  G*  Johnson^  (with 
them  Joseph  O' BriendXid.  Hamilton  Wallis)^  for 
appellant. 

There  was  certainly  no  presumption  in  favor 
of  pure  water,  and  the  words  of  the  contract  are 
to  be  taken  most  strongly  against  the  party  using 
them. 

White  V,  Smith,  33  Pa.  t«6. 

Philsu  Tool  Co.  V,  Brit.  Am.  Ins.  Co.,  132  Id.  236. 

It  was  error  to  exclude  the  correspondence 
showing  the  practical  construction  put  upon  the 
contract  by  the  parties. 

Lehigh  C.  &  N.  Co.  v,  Harlan,  27  Pa.  429. 
Coleman  v,  Grubb,  23  Id.  393. 
Topliff  w.  Topliff,  122  U.  S.  121. 
Bishop  on  Contracts,  sec.  412  (ed.  1887.) 

Statute  of  limitations  is  not  barred,  even  by 
actual  fraud,  if  by  reasonable  diligence  it  might 
have  been  discovered. 

13  Am.  &  Eng.  Ency.  of  Law,  692. 

Spring  V,  Gray,  5  Mason  (U.  S.),  505. 

Sankey  v.  McElevej,  104  Fa.  265. 

Troup  V.  Smith,  20  Johns.  44. 

Leonard  v.  Pitney,  5  Wend.  30. 

Allen  V,  Miller,  17  Id.  202. 

Kirby  V.  L.  S.,  etc.,  R.  R.  Co.,  120  U.  S.  130. 

Foster  v,  Mansfield,  etc.,  R.  R.  Co.,  146  U.  S.  88. 

Bates  V.  Preble,  151  Id.  149. 

Pearsall  v.  Smith,  149  Id.  231. 

When  fraud  is  constructive  only  and  not  ac- 
tual, the  statute  of  limitations  runs  from  the  time 
of  the  transaction  without  reference  to  the  time 
of  its  discovery. 

13  Am.  &  Eng.  Encyc.  728. 
Gibbs  v.  Guild,  9  Q.  B.  Div.  59. 
Wilmerding  v.  Russ,  33  Conn.  67. 
Printup  V,  Alexander,  69  Ga.  553. 
Austin  V,  Baiford,  68  Id.  201. 
Downs  V.  Harris,  75  Id.  834. 
Ryal  V,  Morris,  68  Id.  834. 
Rouse  V,  Southard,  39  Me.  404. 
Walker  v.  Soule,  138  Mass.  570. 
Nudd  V.  Hamblin,  8  Allen,  130. 
Rice  V.  Burt,  4  Cush.  208. 
Fleming  v.  Gilbert,  46  Pa.  498. 
Glenn  v.  Cuttle,  2  Grant,  273. 
Morrell  v.  Trotter,  39  L^.  Int.  256. 
Musselman  z/.  Eshleman,  10  Barr,  394. 
Famam  v.  Brooks,  9  Pick.  212. 


It  was  error  to  add  interest. 

Richards  r.  Citizens  Natural  Gas  Co  ,  130  Pa  37. 
Comth.  V.  Press  Co.,  156  Id.  516. 

H.  IV.  Palmer  and  /.  H.  Burns ^  (with  them 
Z.  Amerman)^  for  appellee. 

The  contract  was  free  from  ambiguity,  and  its 
construction  was  for  the  Court. 

Phillips  V.  Meily,  106  Pa.  543. 

Hoffman  v»  Bloomsburg  &  Sullivan  R.  R.,  157  Id. 

174. 
Fisher  v,  Moyer,  17  Weekly  Notes,  500. 
Harvey  v.  Vandegrift,  89  Pa.  346. 
Allegheny  City  v.  Railway,  159  Id.  411. 

A  fraudulent  concealment  will  prevent  the 
running  of  the  statute. 

Mitchell  V.  Buffington,  10  Weekly  Notes,  361. 

Beach  on  Equity  Juris.  J  83. 

Avery  v.  Cleary,  132  U.  S.  604. 

Bailey  v.  Glover,  21  Wallace,  342. 

Delram  v.  Brown,  19  Conn.  421. 

Relf  V.  Eberly,  23  Iowa,  467. 

The  cases  cited  by  appellant  are  distinguish- 
able, because  in  all  there  was  a  fiduciary  relation 
between  the  parties. 

March  25,  1895.  Williams,  J.  Two  impor- 
tant questions  are  presented  on  this  record.  The 
first  of  these  relates  to  the  construction  of  the 
contracts  between  the  parties  for  the  supply  of 
water  to  the  defendants.  A  contract  was  made 
in  1874,  and  largely  modified  by  a  supplemental 
agreement  made  in  1881,  which  provided  that 
the  gas  and  water  company  should  furnish  the 
defendants  with  purt  water  for  the  ' 'generation 
of  steam  for  fire  hydrants  and  hydraulics,  and  for 
stores  and  dwellings,!'  belonging  to  the  iron  and 
coal  company,  for  the  price  of  ten  thousand  dol- 
lars per  annum,  payable  in  monthly  instalments. 
It  stipulated  that  the  undertaking  should  not  in- 
clude the  furnishing  of  water  for  tuyers,  boshes  or 
condensers,  or  for  any  other  purpose  than  those 
named  in  the  agreement.  It  also  stipulated  for 
free  access  by  the  officials  of  the  water  company 
to  the  works  of  the  iron  and  coal  company,  to 
enable  them  to  see  if  the  arrangements  for  sav- 
ing water  were  working  satisfactorily,  and  re- 
served the  right  to  put  meters  upon  the  waste 
pipes  at  the  pleasure  of  the  water  company,  in 
Older  to  determine  with  certainty  the  amount  of 
water  used  under  the  contracts. 

Having  disposed  of  thissubject  the  contract  pro- 
ceeded to  consider  another,  viz.,  a  supply  of  water 
for  the  purposes  previously  excluded.  The  water 
company  undertook  in  this  part  of  the  agreement 
to  furnish  the  defendant,  upon  reasonable  notice, 
"Such  other  water  as  may  be  required  by  said 
iron  and  coal  company,''  for  tuyers,  boshes  and 
condensers,  and  for  all  other  purposes  required 
by  the  works  except  for  water  wheels,  from  the 
Lackawanna  river  or  Roaring  brook,  for  which  it 
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was  to  receive  interest  on  the  cost  of  construct- 
ing the  necessary  works  to  bring  the  water  to  the 
defendant's  mills,  and  the  actual  cost  of  operat- 
ing them  and  keeping  them  in  repair.  The  water 
of  the  Lackawanna  river  and  that  of  Roaring 
brook  at  or  near  the  defendant's  works  was  not 
pure  water  but  was  charged  with  acids  and  other 
impurities  from  the  drainage  of  the  coal  mines 
near  which  both  streams  passed,  which  rendered 
the  water  unfit  for  domestic  purposes  and  for 
generating  steam. 

The  learned  Judge  of  the  Court  below  held 
that  the  contract  provided  for  a  supply  of  pure 
water  for  the  four  enumerated  purposes,  and 
for  a  supply  of  "other  water/*  or  water  not 
pure,  to  be  taken  from  the  river  or  the 
brook  at  any  convenient  point,  for  all  other  pur- 
poses, except  water  wheels,  that  the  business  of 
the  defendants  might  require.  This  was  a  cor 
rect  construction  of  the  contract.  The  under 
taking  of  the  water  company  was  to  supply  pure 
water  for  certain  specified  purposes,  and  to  sup- 
ply for  other  purposes  '*such  other  water"  as 
m^bt  be  needed.  The  words  **such  other  water" 
are  not  equivalent  to  such  additional  water,  but 
are  put  in  contrast  with  *'pure  water"  which  the 
water  company  was  to  supply  for  purposes  that 
required  pure  water.  The  right  of  the  defend- 
ant to  pure  water,  under  the  terms  of  the  con- 
tract, was  confined  therefore  to  such  a  supply  as 
was  necessary  for  the  '^generation  of  steam, 
for  fire  hydrants  and  hydbraulics,  and  for  stores 
and  dwellings."  It  had  the  right  to  call  upon 
tfie  water  company,  on  reasonable  notice,  for  a 
supply  of  river  water  for  all  other  purposes,  but 
it  had  no  right  to  demand  pure  water  for  such 
other  purposes,  or  to  take  it  without  demand 
from  any  connection  under  its  control,  without 
being  liable  to  pay  for  it  in  addition  to  the  sum 
of  ten  thousand  dollars,  the  price  of  the  water 
to  which  it  was  entitled  under  the  contract.  The 
plaintiff  alleges  that  the  defendant  did  use  pure 
water  for  purposes  for  which  it  had  no  right  to 
use  it,  and  without  the  knowledge  of  the  plain- 
tiff. The  defendant  denies  this,  or  alleges  that 
only  a  small  quantity  was  used.  The  facts  were 
for  the  jury,  but  the  learned  Judge  was  right  in 
holding  that  the  defendant  was  liable  in  this  ac- 
tion for  such  quantity  of  water  as  was  improp- 
erly taken  from  the  pure  water  supply. 

But  the  plaintiffs  claim  extended  over  a  period 
often  years,  from  1 881  to  1891  ;  and  this  brings 
Qs  to  the  second  question  which  relates  to  the  sta- 
tute of  limitations. 

The  learned  Judge  held  and  so  instructed 
the  jury  that  if  the  defendant  "took  the  water 
from  the  pipes  of  the  water  company,  with- 
out having  any  right  to  do  so,  and  without 
the  knowledge  and  consent  of  the  water  com- 
pany, then  such  abstraction  of  the  water  was  a 


fraudulent  use  of  the  water,  and  until  the  plain- 
tiff discovered  it  they  could  not  bring  suit — and 
therefore  that  would  be  an  exception  to  the 
general  rule  that  the  action  must  be  brought 
within  six  years."  Now  it  must  be  borne  in 
mind  that  no  deception  or  fraudulent  practice 
was  made  use  of  to  divert  the  attention  of  the 
water  company,  or  to  relax  its  vigilance.  It  must 
also  be  remembered  that  the  connection  by 
means  of  which  the  pure  water  was  used  for  un- 
authorized purposes  was  put  in  by  the  water 
company,  and  that  its  officers  and  employ^  had 
access  to  it  at  any  and  all  times  when  they  might 
choose  to  examine  it.  All  that  the  evidence 
shows,  or  that  the  instruction  of  the  learned 
Judge  assumes,  is  that  the  pure  water  was  taken 
at  times,  without  any  legal  right  to  take  it,  and 
without  the  knowledge  and  consent  of  its  own- 
ers. Reduced  to  its  true  proportions  the  ques- 
tion is  thus  seen  to  be  whether  ignorance  of  the 
commission  of  a  trespass  will  prevent  the  run- 
ning of  the  statute  against  the  owner  of  the  prop- 
erty injured.-  The  trespasser  who  enters  my 
fields  or  my  uncultivated  lands  and  takes  posses- 
sion and  holds  them  for  the  statutory  period,  ac- 
quires ritle  to  that  which  he  has  taken.  He  is 
not  required  to  tell  me  of  his  entry,  or  render 
an  account  for  the  timber  he  has  taken  or  the 
profits  he  has  made.  He  comes  upon  my  land, 
in  the  language  of  the  learned  Judge  of  the 
Court  below,  "without  having  any  right  to  do  so, 
and  without  the  knowledge  and  consent"  of  the 
owner;  but  at  the  end  of  the  statutory  period 
he  ceases  to  be  a  trespasser.  My  remedy  is 
gone,  and  my  land  has  gone  with  it.  While  I 
was  wholly  ignorant  of  his  entry  upon  my  land 
the  statute  has  given  it  to  him.  The  fee  simple 
passes  out  of  me  and  rests  in  him  without  any 
act  of  mine  and  without  my  knowledge.  The 
cases  that  so  hold  are  too  numerous  to  justify  an 
attempt  at  citation. 

The  true  reason  for  this  rule  was  stated  in 
the  recent  case  of  Lewes  v.  The  Coke  Com- 
pany, not  yet  reported.  What  an  owner 
might  know  if  he  was  personally  present  by  . 
himself  or  his  employes  on  the  surface  of  his 
possessions  he  is  bound  to  know,  unless  his  atten- 
tion is  diverted  by  the  fraudulent  artifices  of  the 
wrong-doer.  Silence  or  concealment  will  not  pre- 
vent the  running  of  the  statute  :  Sankey  v.  McEl- 
evey,  104  Pa.  265.  The  question  in  any  given  case 
is  not  what  did  the  plaintiff  know  of  the  injury 
done  him,  but  what  might  he  have  known  by 
the  use  of  the  means  of  information  within  his 
reach  with  the  vigilance  the  law  requires  of  him  ? 
In  Lewes  v.  The  Coke  Company,  supra^  we  held 
that  the  owner  was  not  bound  to  take  notice  of  a 
trespass  committed  upon  the  coal  underlying  his 
land,  to  which  he  had  no  access  and  at  which 
his  presence,  by  reason  of  the  position  of  the 
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coal  stratum,  was  impossible.  When  knowledge 
is  impossible  because  of  the  laws  of  nature,  or 
because  of  the  actual  fraud  of  the  wrong-doer, 
the  statute  runs  from  the  time  of  discovery.  But 
a  constructive  fraud  is  not  enough.  Downey  v. 
Garard,  24  Pa.  52 ;  Campbeirs  Administrator  v. 
Boggs,  48  Pa.  524;  Hollinshead*s  Appeal,  103 
Pa.  158. 

But  in  the  case  now  under  consideration  the 
pipes  and  the  connection,  through  which  it 
is  alleged  water  was  used  in  excess  of  the  de- 
fendants' contract  rights,  were  put  in  by  the 
water  company,  were  its  property,  and  were  as 
matter  of  law  under  its  control.  There  was  no 
difficulty  in  the  way  of  fullest  knowledge.  The 
defendant  used  mofe  water  than  it  paid  for  and 
was  silent  in  regard  to  it  The  plaintiff  took  no 
pains  to  know  whether  the  contract  was  being 
observed  by  its  customer,  and  was  therefore  in 
ignorance  of  the  fact  that  too  much  water  was 
used.  This  state  of  facts  is  the  common  one  on 
which  the  statute  is  held  to  run  in  favor  of  a 
trespasser  from  the  date  of  trespass,  and  it  should 
have  been  so  held  in  this  case.  The  4th,  7th, 
nth,  i2th,  13th,  14th  and  isth  assignments  of 
error  are  sustained.  The  judgment  is  reversed 
and  a  venire  facias  de  novo  awarded. 

w.  u.  s.,  jr. 


Jan.  '94,  515.  January  16,  1895. 

The    Commonwealth    Title    Insurance 
and  Trust  Company  v.  Brown,  De 
fendant,  and  The  Camden  National 
Bank,  Garnishee. 

Debtor  and  creditor — Conveyance  of  real  estate 
by  husband  to  wife — Rights  of  creditors  in 
—  Wife^s  inchoate  right  of  dower — When 
insufficient  consideration  for  such  a  convey- 


Where  a  husband  has  couTeyed  real  estate  to  his  wife, 
her  title  can  be  sustained  only  as  a  gift,  or  as  a  convey- 
ance founded  upon  a  valid  consideration. 

If  the  conveyance  is  a  gift,  it  is  incumbent  upon  the 
wife  to  show  that  her  husband  was  solvent  at  the  time 
the  gift  was  made ;  if  it  was  a  purchase  that  she  gave  a 
valid  consideration  therefor. 

A  builder,  B.,  borrowed  a  large  sum  of  money  from  a 
trust  company  for  the  purposes  of  his  business,  for  which 
he  gave  his  bond  and  mortgage.  Subsequently  he  con 
veyed  all  his  property  except  one  tract,  to  one  W.  to  se 
cure  the  loan  made  by  the  company,  it  being  agreed  that 
the  trust  company  should  market  the  property,  and  after 
paying  the  debts  of  B.  should  repay  to  B.  any  balance 
that  might  remain.  B.  afterwards  conveyed  the  tract 
thus  excepted,  through  a  third  person,  to  his  wife  M., 
who  sold  the  same  and  deposited  the  money  in  bank. 
B.'s  debt  to  the  trust  company  not  being  paid,  the  com- 
pany entered  judgment  on  the  bond  and  atuched  the 


money  in  the  hands  of  the  bank.  Defence  was  made 
that  the  money  attached  belonged  to  M.  and  not  to  B., 
and  that  M.  had  joined  with  her  husband  in  executing 
the  deed  to  W.  in  consideration  of  this  conveyance  to  her. 
It  appeared  that  the  property  conveyed  to  W.  by  B  wss 
very  little,  if  anything,  in  value  above  the  debts,  and  at 
the  trial  the  indebtedness  of  B.  to  the  company  had  not 
been  paid : 

Heldt  that  there  was  no  evidence  of  a  gift  by  B  to  M., 
and  especially  of  such  a  gift  as  could  be  sustained  against 
B.*8  creditors ; 

Heldy  also,  that  the  considenUion  set  up  was  no  more 
than  her  inchoate  right  of  dower  in  encumbered  real  es- 
tate conveyed  to  her  husband's  creditors  to  secure  his 
debts ; 

Held^  also,  that  such  a  bare  possibility,  which  could 
be  swept  away  by  a  sale  under  the  then  existing  mort- 
gages and  other  liens,  was  not  a  valid  consideration  as 
against  creditors. 

Appeal  of  the  Camden  National  Bank,  gar- 
nishee, from  the  judgment  of  the  Common  Pleas 
No.  3,  of  Philadelphia  County,  in  an  action  of 
attachment  sur  judgment  brought  by  The  Com- 
monwealth Title  Insurance  and  Trust  Company 
against  Charles  O.  Brown,  defendant,  and  The 
Camden  National  Bank,  garnishee,  to  recover 
damages  assessed  at  $6,222  upon  a  judgment  en- 
tered on  bond  and  warrant  of  attorney  dated 
March  31,  1890,  conditioned  for  the  payment 
of  |6,ooo  within  six  months  from  date  with  in- 
terest payable  half-yearly  at  six  per  cent. 

Upon  the  trial,  before  Gordon,  J.,  the  fol- 
lowing facts  appeared :  Charles  O.  Brown,  the 
defendant  in  the  judgment  on  which  this  attach- 
ment issued,  then  living  in  Moorestown,  New 
Jersey,  but  doing  business  as  a  builder  in  the 
City  of  Philadelphia,  conveyed  a  piece  of  real 
estate  in  Moorestown,  by  deed  dated  March  4, 
1890,  to  his  brother-in-law  Abraham  P.  Ritten- 
house,  for  the  use  of  his  wife  Marietta  Brown, 
which  deed  was  recorded  June  5,  1890.  In  the 
spring  of  1890,  Charles  O.  Brown  was  building 
a  number  of  small  dwelling  houses  in  the  vicin- 
ity of  Westmoreland  and  Twentieth  streets, 
Philadelphia,  and  in  order  to  acquire  funds  for 
their  completion,  he  borrowed  from  The  Com- 
monwealth Title  Insurance  and  Trust  Company 
$8,000,  secured  by  his  bond  and  mortgage  on 
said  premises,  dated  March  31,  1890.  He  at 
that  time  owned  several  pieces  of  real  estate, 
more  or  less  encumbered  by  mortgages.  On 
June  30,  1890,  Brown  and  his  wife  executed  a 
conveyance  of  a  large  number  of  properties  in 
Philadelphia,  including  those  which  were  in- 
volved in  his  building  operations,  to  one  Wild- 
man,  who  took  title  as  agent  of  the  Common- 
wealth Title  Insurance  and  Trust  Company,  the 
purpose  of  the  conveyance  being  to  secure  to 
that  corporation  the  repayment  of  the  advances 
made  by  the  company  to  Brown.  As  the  com- 
pany held  mortgages  on  all  the  properties  con- 
veyed, with  one  or  two  exceptions,  the  convey- 
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ance  was  made  to  Wildman  instead  of  directly 
to  the  company  to  prevent  a  merger.  And  it 
was  agreed  that  after  the  sale  of  the  properties 
the  company  should  account  to  Brown  and  pay 
to  him  any  balance  remaining  after  deducting 
the  amount  of  his  indebtedness.  Besides  the 
mortgages,  there  were  a  number  of  mechanics* 
liens  upon  the  property,  in  all  about  ^25,000, 
and  other  indebtedness  of  Brown,  all  of  which 
amounted  in  the  aggregate  to  very  nearly  the 
whole  value  of  the  property.  On  September  6, 
1890,  Rittenhouse,  to  whom  Brown  had  con- 
veyed the  title  to  the  Moorestown  property,  by 
deed  conveyed  the  same  to  Mrs.  Brown,  who 
paid  nothing  for  the  conveyance.  .This  deed 
was  not  recorded  until  October  i,  1890,  on 
which  date  there  was  also  recorded  a  deed  from 
Mrs.  Brown  and  her  husband  to  one  Joseph  H. 
JU>berts,  to  whom  the  property  had  been  sold 
for  ^3,800.  The  purchase  money  received  from 
the  sale  of  this  property  was  deposited  in  the 
Camden  National  Bank.  On  November  14, 
1890,  the  plaintiff  entered  judgment  on  the 
^8,000  bond  of  March  31,  1890,  against  Brown, 
and  issued  an  attachment  execution  against  the 
Camden  National  Bank  as  garnishees  of  this 
fund,  ^2,508  of  which  still  remained  on  deposit 
at  their  banking  house  in  Camden,  in  Mrs. 
Brown's  name.  At  the  trial,  Mrs.  Brown  sought 
to  sustain  her  title  to  the  fund  in  question  against 
the  plaintiff,  her  husband's  creditor,  by  her  own 
testimony  and  that  of  her  husband,  to  the  effect, 
that  the  Moorestown  property  was  conveyed  to 
her,  in  consideration  of  her  joining  him  in  con- 
reying  the  rest  of  his  property  to  Wildman,  for 
the  benefit  of  the  Commonwealth  Title  and 
Trust  Company.  Her  husband  also  testified  that 
at  the  time  of  the  conveyance  to  Wildman,  the 
values  of  the  properties  conveyed  were  more 
than  sufficient  to  pay  all  of  his  indebtedness,  and 
that  he  was  solvent.  At  the  time  of  the  trial 
his  indebtedness  to  the  company  plaintiff  had 
not  been  paid.     The  Court  charged  the  jury : — 

"The  money  claimed  by  plaintiff  in  this  case 
was  on  deposit  in  the  Camden  Bank  to  the  credit 
of  the  wife  of  Mr.  Brown.  He,  Brown,  a  debt- 
or of  plaintiff,  owing  them  a  large  sum  of  money, 
and  which  they  had  reduced  to  judgment  in  this 
Court,  and  they  accordingly  issued  an  attach- 
ment execution,  by  which  they  attached  this 
money  on  deposit  in  Mrs.  Brown's  name,  con- 
tending that  it  was  the  money  of  her  husband. 

"On  the  trial  of  this  case,  it  is  incumbent  upon 
her  to  show  that  it  was  her  own  money,  and  not 
his.  In  order  to  establish  that,  she  has  shown 
that  she  derived  the  money  from  the  sale  of  a 
house  in  Moorestown,  N.  J.,  and  that  that  house 
was  conveyed  to  her  by.  her  husband,  a  third 
party  being  used  as  an  intermediary. 

"[She  says  she  gave  no  money  for  the  house 


thus  conveyed  to  her  by  her  husband,  but  that  it 
was  intended  as  a  recompense  to  her  for  her  un- 
iting with  him  in  a  deed  of  conveyance  of  a 
large  number  of  prpperties  to  the  same  plaintiff, 
the  Commonwealth  Company,  to  secure  certain 
indebtedness  of  his  to  the  company,  and  also  a 
sum  subsequently  to  be  advanced  for  the  pay- 
ment of  mechanics  and  material  men,  and  for 
the  completion  of  such  of  the  properties  as  were 
not  completed.  It  is  alleged  that  such  release 
of  her  dower  rights  was  a  good  consideration 
for  the  conveyance  of  the  Moorestown  property 
to  her.  It  raises  purely  a  question  of  law,  and 
one  therefore  which  the  Court  must  pass  upon, 
and  not  the  jury.] 

"Whatever  might  be  my  opinion  as  to  whether 
a  release  of  dower  by  a  wife  joining  with  her 
husband  in  a  conveyance  of  unencumbered  prop- 
erty which  was  sold,  and  for  which  a  considera- 
tion was  received,  was  a  good  consideration  for 
the  conveyance  of  other  property  to  her  by  her 
husband,  I  am  clearly  of  the  opinion  that  when 
a  wife  joins  in  the  conveyance  of  encumbered 
property  to  secure  the  payment  of  encumbrances 
and  debts  of  the  husband  for  which  it  is  liable  bj 
reason  of  the  lien  of  some  of  the  debts,  and  may 
be  liable  subsequently  when  the  other  debts  are 
reduced  to  judgment,  such  a  conveyance  by  the 
wife  is  not  a  valid  consideration,  for  the  pre- 
sumption is  that  the  property  was  simply  worth 
the  debt,  and  in  the  present  case  it  is  in  evidence 
that  the  debt  is  still  unpaid. 

"[Moreover,  on  the  other  proposition,  I  am 
also  of  the  opinion  that  a  tradesman,  or  a  builder , 
as  in  this  case,  engaging  in  a  hazardous  business, 
who  is  in  debt,  and  who  conveys  all  his  prop- 
erty to  his  creditors  except  the  single  one,  the 
property  which  is  the  subject  of  this  controversy, 
is  not  a  solvent  trader.  The  present  debt  ex- 
isted when  that  conveyance  was  made,  and  when 
he  conveyed  the  house  in  Moorestown  to  his 
wife,  the  money  from  which  is  now  in  litigation, 
he  conveyed  all  the  property  he  had  and  was  no 
longer  a  solvent  trader. 

"Hence,  on  all  the  propositions  of  law  raised 
by  the  evidence  in  this  case,  I  am  of  opmion  that 
the  plaintiff  is  entitled  to  recover,  and  I  there- 
fore instruct  you  to  find  a  verdict  for  plaintiff  for 
the  amount  claimed.]" 

Verdict  for  plaintiff  and  judgment  thereon. 
Whereupon  the  defendant  took  this  appeal,  as- 
signing for  error,  inUr  alia^  the  portions  of  the 
charge  given  above  in  brackets. 

R,  O.  MooTiy  for  appellant. 

The  question  of  the  husband's  solvency  should 
have  been  submitted  to  the  jury. 

For  an  honest  purpose  and  to  secure  or  pay  a 
just  debt  due  by  him  to  his  wife,  a  man  may 
make  a  valid  sale  or  transfer  of  his  real  estate  to 
her,  with  like  effect  as  to  any  other  creditor. 
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The  question  of  fraud  in  such  case  is  for  the 
jury. 

Bejison  v.  Maxwell,  105  Fa.  274. 

A  trader  who  conveys  al^  his  property  to  his 
creditors,  except  one  property,  is  not  necessarily 
insolvent,  unless  his  indebtedness  bears  such  a 
proportion  to  his  assets  as  to  make  his  solvency 
doubtful. 

Wilson  «>.  Howser,  12  Pa.  109. 

Clark  V.  Depew,  25  Id.  509. 

Haak's  Ap^Mcal,  100  Id.  59. 

Ditman  v,  Raule,  23  Wbkkly  Notes,  301. 

Hyatt  V.  Johnston,  91  Pa.  196 

Longenecker  v,  Penna.  Railroad,  105  Id.  328. 

Wemrich  v.  Hefiner,  38  Id.  207. 

Rowland  Evans  ^  {Edward  H.  Bonsal/ynth 
him)|  for  appellees. 

Mr.  Brown  was  clearly  insolvent.  By  his  own 
evidence  he  did  not  know  the  amount  of  his 
indebtedness,  and  it  was  shown  that  the  values 
of  the  properties  given  by  himself  left  but  little 
margin  above  what  he  owed.  His  debt  to  the 
plaintiff  has  never  been  paid.  Under  such  cir- 
cumstances there  was  nothing  to  submit  to  the 
jury. 

Thompson  v.  Dougherty,  12  S.  &  R.  454. 
Redfield  Manuf.  Co.  v.  Dysart,  62  Pa.  62. 
Reade  v.  Livingston,  3  Johns.  Ch.  485. 
Woolston's  Appeal,  51  Pa.  452. 

In  joining  with  her  husband  in  executing  the 
deeds,  Mrs.  Brown  gave  up  nothing  which  could 
not  have  been  taken  from  her.  A  sale  under 
any  of  the  mortgages  or  judgments  would  have 
wiped  out  dower.  She  therefore  gave  no  con- 
sideration for  the  property  transferred  to  her. 

Scott  V,  Crosdale,  2  Dallas,  127. 
Graff  V.  Smith,  I  Id.  481. 
Mitchell  V,  Mitchell,  8  Pa.  126. 
Helfrid  v.  Obermayer,  12  Id.  115. 

It  is  only  when  the  property  acquired  by  the 
wife  after  marriage  has  been  paid  with  her  sepa- 
rate estate,  clearly  and  satisfactorily  established, 
that  it  is  hers  and  protected  from  her  husband's 
creditors. 

Fritchey*s  Estate,  i  Pearson,  169. 
Aurand  v,  Schaffer,  43  Pa.  363. 
Baringer  v.  Stiver,  49  Id.  132. 
Conley  v.  Bentley,  87  Id.  44. 
Wilson  V,  Silkman,  97  Id.  509. 
Winter  v,  Walter,  i  Wright,  161. 

March  4,  1895.  Fell,  J.  The  money  in 
the  hands  of  the  garnishee  at  the  time  of  the  ser- 
vice of  the  attachment  was  a  deposit  to  the  credit 
of  the  wife  of  the  defendant  in  the  judgment.  It 
was  derived  from  the  sale  of  real  estate  which 
her  husband  had  conveyed  to  her.  The  consid- 
eration for  the  conveyance  was  her  joining  with 
him  in  the  conveyance  of  a  number  of  proper- 
ties to  the  plaintiff  to  secure  an  indebtedness  then 


due  it.  The  defendant  had  borrowed  money  of 
the  Commonwealth  Company,  the  plaintiff,  on 
a  mortgage  secured  upon  a  number  of  pieces  of 
real  estate  upon  which  he  was  erecting  buildings. 
He  became  unable  to  complete  the  building 
operation,  and  in  order  to  secure  the  loan  the 
company  advanced  money  to  pay  mechanics' 
liens  and  finish  the  houses.  To  secure  these  ad- 
vances as  well  as  the  original  indebtedness  the 
properties  were  conveyed  to  a  third  party,  who 
held  the  title  for  the  company.  Nearly  all  of 
the  real  estate  conveyed  was  subject  to  other 
mortgages,  and  the  mechanics'  liens  amounted 
to  about  125,000.  It  was  agreed  that  after  the 
sale  of  the  properties  the  plaintiff  should  account 
to  the  defendant  and  pay  to  him  any  balance 
remaining  after  deducting  the  amount  of  his  in- 
debtedness. The  conveyance  by  the  defendant 
to  the  agent  of  the  plaintiff  was  made  June  30, 
1890.  The  conveyance  of  the  property  from 
the  sale  of  which  the  fund  in  question  arose  was 
made  to  the  defendant's  wife  in  September,  1890, 
in  fulfillment  of  a  promise  made  to  her  by  her 
husband  before  she  signed  the  deed  of  June  30. 
She  sold  the  property  in  October,  1890,  for 
13,800. 

The  only  question  at  the  trial  was  whether  the 
money  in  possession  of  the  garnishee  belonged 
to  the  defendant  or  to  his  wife.  It  was  derived 
from  the  sale  of  real  estate  which  he  had  con- 
veyed to  her.  Her  title  could  be  sustained  only 
as  a  gift  or  as  a  conveyance  founded  upon  a  valid 
consideration.  If  it  was  a  gift  it  was  incumbent 
upon  her  to  show  that  her  husband  was  solvent 
at  the  time ;  if  it  was  a  purchase,  that  she  gave 
a  valid  consideration.  She  met  neither  of  these 
requirements,  and  a  verdict  was  properly  di- 
rected for  the  plaintiff.  There  was  no  attempt 
to  establish  a  gift,  and  there  was  no  evidence 
which  would  have  sustained  one  against  her  hus- 
band's creditors.  The  consideration  alleged  was 
her  joining  in  the  conveyance  of  real  estate  to 
the  plaintiff.  Her  husband,  at  the  time,  if  not 
insolvent,  was  indebted  for  a  large  amount,  and 
was  pecuniarily  embarrassed.  He  was  unable  to 
pay  the  debts  which  were  liens  upoh  the  prop- 
erty conveyed,  or  to  complete  the  houses  which 
were  in  the  course  of  erection.  He  could  not 
discharge  or  otherwise  secure  his  obligations, 
nor  complete  his  building  operations  and  carry 
his  houses  for  a  better  market.  The  purpose  of 
the  conveyance  was  to  secure  his  indebtedness 
and  to  save  his  property  from  an  immediate  sale 
by  his  creditors. 

The  consideration  set  up  for  the  conveyance 
by  the  wife  was  at  most  her  inchoate  right  of 
dower  in  encumbered  real  estate  conveyed  to 
her  husband's  creditors  to  secure  his  debts. 
There  was  no  evidence  which  would  have  sus- 
tained a  gift  to  her  of  any  part  of  his  estate,  and 
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it  is  difficult  to  see  upon  what  ground  a  convey- 
ance of  a  part  to  her  in  consideration  of  her  as- 
sent to  the  transfer  of  the  remainder  to  his  credi- 
tors as  a  security  can  be  sustained.  As  between 
the  parties  the  conveyance  was  in  effect  a  mort- 
gage, and  he  could  have  mortgaged  the  land 
without  her  consent.  She  had  no  right  which 
could  have  been  successfully  asserted  against  the 
creditors.  As  a  sale  made  under  the  then  ex- 
isting mortgages  and  liens  would  have  divested 
her  dower,  she  gave  up  nothing  which  they  could 
not  have  taken  without  her  consent.  There  was 
no  satisfactory  evidence  that  the  property  con- 
veyed had  any  value  above  the  encumbrances. 
The  possibility  of  such  a  value  depended  upon 
her  husband's  effecting  a  settlement  by  the  con- 
veyance in  which  she  joined.  Her  inchoate 
right  to  this  bare  possibility  was  not  as  against 
her  husband's  creditors  a  valid  consideration  for 
the  conveyance  to  her  of  a  property  worth 
13,800.  This  was  not  to  be  determined  by  the 
jury  as  a  question  of  fact,  but  by  the  Court  as  a 
question  of  legal  policy. 
The  judgment  is  affirmed. 

s.   H.  T. 


J«n.  '95.  3«>-  March  4,  1895. 

Commonwealth  v.  Weber. 

Murder — Evidence  showing  malice  aforethought 
— Practice — Argument  to  jury — Exceptions 
to  be  taken  at  the  time — Commenting  on  fail- 
ure  of  defendant  to  call  witnesses  to  charac- 
ter  unwarranted-^  Intemperate  language  of 
prosecuting  attorney — Selection  of  fury — 
Handcuffing  prisoner  in  presence  of  grand 
fury —  Order  of  introducing  testimony. 

The  wife  of  the  prisoner  having  been  present  at  the 
IdOing  and  being  competent  as  a  witness  in  her  hasband's 
bdialfy  counsel  for  the  Commonwealth  is  not  unwarranted 
m  commenting  npon  the  failure  of  the  defence  to  call  her 
as  a  witness. 

The  Commonwealth  having  offered  the  wife  as  a  wit- 
ness for  the  prosecution  and  the  offer  being  objected  to 
and  overruled,  it  is  not  error  for  the  Court  to  refuse  to 
stiike  the  offer  from  the  record. 

Counsel  for  the  defence  having  allowed  the  language 
used  by  counsel  for  the  prosecution  in  arguing  to  the 
juij,  which  it  is  claimed  was  not  sustained  by  evidence, 
to  pass  unchallenged,  cannot  take  exception  thereto  on 
appeal  upon  the  report  of  the  same  taken  down  by  their 
own  stenographer. 

It  is  clearly  unwarranted  for  the  Commonwealth  to 
attack  the  character  of  defendant  by  inference  from  the 
£ut  that  he  called  no  witnesses  to  testify  to  good  charac- 
ter. Previous  character  has  no  bearing  unless  the  de- 
fendant chooses  to  make  it  the  subject  of  consideration 
by  attempt  to  prove  a  good  character.  But  advantage 
must  be  taken  of  such  error  by  objection  at  the  trial,  and 


no  such  objection  having  been  taken  the  matter  will  not 
be  considered  on  appeal. 

Language  of  the  prosecuting  attorney  in  addressing 
the  jury,  which  is  intemperate,  but  not  without  founda- 
tion in  the  evidence,  is  not  ground  for  reversal. 

While  there  are  instances  where  judgments  of  the 
serious  character  of  this  have  been  set  aside  because  of 
errors  or  slips  by  prisoner's  counsel  which  may  have 
brought  about  the  adverse  verdict,  there  is  no  instance  of 
such  action  where  the  trial  on  the  whole  was  fair,  and  the 
verdict  in  accord  with  the  overwhelming  weight  of  the 
evidence. 

Eleven  jurors  having  been  selected,  a  twelfth  was 
chosen  from  those  who  had  been  previously  stood  aside, 
a  jury  from  the  same  panel  being  at  that  time  engaged  in 
the  tnal  of  another  ca<'e,  and  therefore  not  called.  The 
prisoner's  right  of  peremptory  challenge  not  having  been 
exhausted: 

ffeldt  that  under  the  circumstances,  such  action  was 
within  the  discretion  of  the  Court. 

Before  indictment  found  the  defendant  was  brought 
handcuffed  into  the  Court  room  in  the  presence  of  the 
grand  jury: 

Heidi  not  to  warrant  the  inference  that  the  grand  jury 
'%ere  prejudiced  against  hiflfiii  finding  the  bill  of  indict- 
ment 

The  order  of  introducing  testimony  is  in  the  discretion 
of  the  Judge ;  therefore  the  testimony  of  a  witness  which 
would  have  been  evidence  in  chief  and  material  as  part 
of  the  Commonwealth's  case,  but  which  is  also  a  contra- 
diction of  testimony  given  by  the  defendant  on  the  stand, 
may  properly  be  admitted  after  the  close  of  defendant's 
testimony. 

Appeal  from  the  Oyer  and  Terminer  of  Berks 
County,  upon  verdict  finding  defendant,  Wil- 
liam Weber,  guilty  of  murder  in  the  first  de- 
gree. 

The  trial  before  Enduch,  J.,  having  resulted 
in  the  conviction  of  the  prisoner,  this  appeal 
was  taken.  The  assignments  of  error  are  suffi- 
ciently set  forth  in  the  opinion  of  the  Supreme 
Court,  with  the  exception  of  the  seventh,  eighth 
and  ninth  assignments,  which  were  as  follows: 

*'7.  The  Court  erred  in  allowing  private  coun- 
sel for  the  Commonwealth  to  argue  the  following 
matters  of  fact  to  the  jury  not  produced  in  evi- 
dence :  'Then  this  fellow  with  the  smell  of  the 
jail  all  over  him,  the  disgrace  of  a  felon  all 
around  him,  he  sneaks  up  the  alley  and  says: 
**I  want  my  wife,  I  will  get  her,  by  God.  The 
son  of  a ,  if  he  comes  out  I  will  do  him  up." 

**8.  The  Court  erred  in  allowing  private  coun- 
sel for  the  Commonwealth  to  argue  the  follow- 
ing matters  to  the  jury,  not  produced  in  evi- 
dence: *Then,  gentlemen  of  the  jury,  the 
meanest  and  dirtiest  part  of  him — he  wanted 
that  certificate,  that  piece  of  paper;  he  wanted 
that  little  parchment  on  which  the  preacher 
wrote  the  marriage  ceremony  which  separated 
her  from  the  general  harlot  and  made  her  the 
wife  of  a  man.  By  the  Eternal,  he  wanted  to 
rob  her  of  that,  even  to  show  that  her  babe  was 
illegitimately  born  !     I  do  not  know  of  a  man 
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whose  conduct  strikes  me  as  more  villainous  and 
abominable  than  his.  And  if  he  had  been  let 
alone  a  little  while  longer  he  would  have  killed 
his  wife,  too.'  ** 

"9.  The  Court  erred  in  allowing  private 
counsel  for  the  Commonwealth  to  comment  on 
the  following  state  of  facts  not  in  evidence : 
*And  when  he  is  convicted,  he  will  make  a  con- 
fession before  he  goes  to  his  God  that  what  he 
said  was  false.*  '* 

IV,  If.  StevenSf  (JStevens  with  him),  for 
appellant* 

/.  Jf.  Jacobs,  (Frank  K,  Flood,  district  at- 
torney, Charles  ff.  Tyson  and  JI.  P.  Keiser 
with  him),  for  appellee. 

March  25,  1895.  D£an,  J.  The  defendant 
having  been  found  guilty  of  murder  of  the  first 
degree,  and  having  been  sentenced  accordingly, 
he  presses  this  appeal. 

The  testimony  was  ample  to  establish,  in  sub- 
stance, these  facts :  Wcher  was  a  laborer,  twenty- 
six  yealts  of  age;  from  his  birth  had  lived  in  the 
city  of  Reading;  in  April,  1892,  had  married 
A|pies  Klemmer,  a  daughter  of  the  deceased, 
Justus  Klemmer,  of  Reading.  Soon  after  mar- 
riage they  went  to  housekeeping,  and  continued 
to  live  together  until  some  time  in  the  early  part 
of  the  year  1893,  when  the  husband  was  con- 
victed of  a  criminal  offence,  and  sentenced  to 
one  year's  imprisonment  in  the  Berks  County 
jail.  This  resulted  in  breaking  up  the  home; 
one  child  having  been  born  to  them,  the  wife, 
with  this  child,  went  to  her  father's  house.  The 
fether  and  daughter  took  the  furniture  and 
household  goods,  with  some  of  Weber's  cloth- 
ing, and  stored  them  in  the  house  of  Walter 
Miller,  a  brother-in-law  of  Klemmer;  the  child 
remained  with  the  grandfather,  and  its  mother 
went  out  to  service.  Matters  continued  in  this 
condition  until  14th  of  May,  1894,  when  Weber 
was  discharged  from  prison  by  reason  of  expira- 
tion of  term.  He  immediately  sought  out  his 
wife  where  she  was  employed,  and  had  several 
interviews  with  her,  but  they  did  not  again  live 
together.  Weber  thought  and  probably  correctly, 
that  his  wife's  father  was  opposed  to  her  living 
with  him.  He  then  determined  to  get  posses- 
sion of  some  of  the  household  goods  stored  at 
Miller^s,  asserting  they  belonged  to  him;  had 
one  or  more  notices  sent  to  his  wife,  by  alder- 
men, demanding  them.  On  the  7th  of  June  he 
bought  a  revolver  at  one  hardware  store,  cart- 
ridges at  another,  then  went  to  his  brother's 
house  and  loaded  the  pistol.  About  6  o'clock  on 
the  evening  of  the  nth  of  June,  he  went  to 
Miller's  house,  where  the  furniture  was  stored, 
and  asked  Mrs.  Miller  if  his  wife  and  her  father 
were  there  yet;  she  said  not;  he  said  they  were 
coming  to  divide  the  furniture;  he  waited  about 


an  hour  on  the  steps,  until  they  came.  Some  of 
the  furniture  was  in  the  cellar,  and  at  the  sug- 
gestion of  Klemmer,  the  three,  Weber,  his  wife 
and  Klemmer  started  down  the  steps;  Miller, 
just  then  coming  in,  followed  with  a  light;  when 
they  got  to  the  cellar,  they  undertook  to  set 
apart  for  Weber  articles  that  belonged  to  him ; 
he  demanded  to  know  where  a  bed -room  set 
was,  belonging  to  him;  Klemmer  replied,  he  had 
all  that  belonged  to  him,  and  more  too;  he  then 
demanded  his  marriage  certificate;  Klemmer  re- 
plied, his — ^Weber's — wife  had  that,  and  she  had 
a  right  to  it;  then  Klemmer  started  to  leave  the 
cellar  by  a  rear  door  opening  out  into  the  yard; 
Weber  made  a  profane  answer,  drew  a  revolver, 
aimed  at  Klemmer  and  snapped  it,  again  pulled 
the  trigger,  this  time  discharging  it,  shooting 
Klemmer  in  the  arm,  shattering  the  bone,  again 
shooting  him  when  he  fell  or  was  falling,  this 
shot  in  die  brain,  causing  almost  instant  death, 
— another  shot,  either  preceding  or  following 
these  two,  it  is  not  clear  which,  was  fired,  caus- 
ing a  slight  wound  on  the  arm.  He  then  fol- 
lowed his  wife  to  another  part  of  the  cellar, 
thrust  the  revolver  in  her  bosom,  snapped  it  and 
ran  out  into  the  alley.  There  was  evidence  of 
threats  made  by  him  against  his  father-in-law, 
both  while  in  prison  and  after  he  was  discharged. 
He  denied,  on  the  witness  stand,  these  threats, 
and  declared  that  Klemmer  and  Miller  assaulted 
him  in  the  cellar,  that  in  self-defence  he  drew 
the  revolver,  when  Miller  caught  and  pulled  his 
arm,  causing  its  discharge.  His  story,  through- 
out, at  best,  was  improbable,  and  the  jury  did 
not  believe  him.  It  was  improbable,  not  alone 
because  in  flat  contradiction  of  Miller's  state- 
ment, the  only  other  competent  witness  of  the 
shooting,  but  because  its  improbability  was  in- 
herent in  the  story  itself.  If  Miller  had  not 
testified  at  all,  men  of  ordinary  observation  and 
experience  would  not  have  thought  it  credible. 
It  is  seldom,  in  the  trial  of  felonious  homicides, 
the  evidence  of  malice  aforethought  and  the 
fully  formed  purpose  to  kill,  is  s6  abundant  and 
convincing. 

The  learned  Judge  of  the  Court  below,  in  a 
charge,  clear,  impartial  and  comprehensive,  as 
to  the  law  applicable  to  every  phase  of  the  evi- 
dence, left  the  defendant's  case  to  the  jury.  In 
fact,  so  impartial  was  the  charge,  that  the  able 
counsel  for  defendant  do  not  complain  of  it 

But  on  appeal,  fourteen  assignments  of  error 
are  pressed  upon  us  for  consideration.  Nine  of 
these  complain  of  illegal  conduct  or  speech  dur- 
ing the  trial,  by  counsel  for  the  Commonwealth; 
two  of  them  aver  fatal  irregularities  in  empan- 
nelling  the  jury;  one,  to  bringing  the  prisoner 
into  Court  manacled  in  presence  of  the  grand 
jury,  which  was  made  the  ground  for  a  motion  to 
quash  the  indictment;  one,  to  alleged  error  in  the 
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admission  of  testimony  of  a  witness;  and  the 
fourteenth,  and  last,  that  the  evidence  did  not 
warrant  a  conviction  of  murder  of  the  first  de- 
gree. As  to  this  last,  we  have  already  spoken; 
the  evidence  fully  warranted  the  verdicts  As  to 
the  others,  the  substance  of  them  was  considered 
by  the  Court  below  in  a  very  full  opinion,  over- 
ruling a  motion  for  a  new  trial.  The  gravity  of 
the  consequences  of  this  judgment  to  the  de- 
fendant, has,  however,  moved  us  to  re-examine 
his  complaints  of  error,  to  see  if  there  be  any 
such  merit  in  them  as  calls  for  reversing  the 
judgment. 

The  first  assignment  is:  "The  Court  erred  in 
allowing  counsel  for  Commonwealth  to  comment 
on  fidlure  of  defendant  to  call  his  wife  as  a  wit- 
ness." The  wife  saw  her  husband  kill  her  father; 
she  was  incompetent  as  a  witness  for  the  Com- 
monwealth, because  she  could  not  be  called  to 
testify  against  her  husband;  she  was,  however,  a 
competent  witness  in  his  behalf;  he  could  have 
called  her  to  the  stand;  if  his  statement  was  true, 
that  he  acted  only  in  self-defence,  and  the  pistol 
was  discharged  in  a  scuffle,  without  intent  to  kill, 
why  did  he  not  call  her  to  corroborate  him  ? 
Counsel  for  Commonwealth  argued,  the  fair  in 
ference  was,  her  testimony  would  have  contra- 
dieted  her  husband;  this  was  not  unwarranted 
comment;  the  force  of  it  was  for  the  jury;  if  she 
had  been  a  competent  witness  for  the  Common- 
wealth and  had  not  been  called,  it  would  have 
been  allowable  for  defendant's  counsel  to  have 
argued,  it  was  because  her  testimony  would 
have  contradicted  Miller.  There  is,  under  the 
'Circumstances,  no  legal  presumption  raised  by 
the  refusal  to  call  a  competent  witness;  it  is 
simply  a  fact  for  the  consideration  of  the  jury, 
entitled  to  such  weight,  as,  in  view  of  all  the  cir- 
cumstances of  the  particular  case,  it  ought,  in 
their  judgment,  to  have. 

The  second  assignment  is :  **That  the  Court 
erred  in  allowing  Commonwealth  to  offer  to 
place  the  wife  of  defendant  on  the  stand  as  a 
witness  for  the  prosecution,  and  in  not  striking 
the  offer  from  the  record."  It  is  argued,  that 
the  testimony  of  the  wife  was  clearly  inadmiss- 
ible, and  must  have  been  so  known  by  counsel 
for  Commonwealth,  but,  although  the  offer  was 
overruled,  yet  the  mere  fact  of  its  having  been 
made  was  highly  prejudicial  to  the  defendant, 
and  was  so  intended  to  be. 

We  know  of  no  way  the  Court  can  rule  on  an 
offer  without  hearing  it;  it  was  to  call  the  wife, 
if  defendant  did  not  object ;  defendant  did  ob- 
ject, and  she  was  rejected;  there  could  have 
been  no  other  ruling  except  to  admit  her  testi- 
mony, and  this  would  have  been  manifest  error. 
The  assignment  in  effect  is,  that  the  Common- 
wealth  called  an  incompetent  witness,  the  de- 
fendant objected,  and  the  Court  sustained  the 


objection,  therefore,  the  Court  erred.  The  offer 
being  overruled,  that,  necessarily,  made  it  a 
silent  part  of  the  record,  and  it  had  no  effect  in 
the  trial  that  striking  it  from  the  record  would 
cure. 

The  third,  fourth  and  fifth  assignments  com- 
plain that  the  Court  erred  in  permitting  counsel 
for  Commonwealth  to  argue  matters  of  fact  to 
the  jury,  not  sustained  by  any  evidence.  The 
remarks  of  counsel  as  here  presented,  were  taken 
down  by  the  private  stenographer  of  counsel  for 
defendant,  and  not  by  the  Court  reporter. 
Counsel  for  Commonwealth  deny  they  were 
made  as  here  printed ;  the  stenographer,  when 
examined  under  oath,  does  not  testify  the  rer 
port  is  full,  nor  does  he  testify  with  any  positive- 
ness  that  it  is  accurate ;  but  assuming,  we  have 
before  us  a  correct  report,  the  words  should 
have  been  objected  to  at  the  time  they  were  ut- 
tered. No  Judge  can  be  expected  to  anticipate 
the  line  of  argument  counsel  will  adopt,  and 
caution  him  against  improper  speech ;  a  Judge 
may  and  often  does,  of  his  own  motion,  stop 
counsel  in  improper  statements,  and  administer 
rebuke.  But  he  may  not  give  close  attention  to 
all  that  counsel  say  when  addressing  the  jury ; 
nor  is  he  required  to ;  that  is  the  duty  of  op- 
posing counsel,  and  if  the  argument  be  objec- 
tionable, the  objection  should  at  once  be  made 
to  the  Court,  then  the  words  can  be  taken  down 
by  the  official  reporter,  and  be  made  the  subject 
of  ruling  by  the  Court  and  review  here.  That 
counsel  on  one  side  may  go  into  Court  with 
their  own  stenographer  and  take  down  the  ad- 
dress of  opposing  counsel  to  be  made  the  sub- 
ject of  criticism  aud  objection,  not  at  the  trial, 
but  afterwards  in  this  Court,  is  so  unfair  to  the 
Court  below,  and  so  obviously  prejudicial  to  an 
even-handed  administration  "^of  justice,  that  we 
dismiss  these  assignments  without  further  notice. 

The  sixth  assignment  is,  that  the  Court  per- 
mitted counsel  in  the  argument  to  attack  the 
character  of  defendant,  not  from  the  evidence, 
but  by  inference,  from  the  fact  that  he  had 
called  no  witnesses  to  testify  to  good  character. 

If  this  was  done  as  alleged,  clearly  it  was  un- 
warranted.  The  previous  character  of  one 
charged  with  a  crime  has  no  bearing  whatever 
on  his  guilt,  unless  he  chooses  to  make  it  the 
subject  of  consideration  by  attempts  to  prove 
a  good  character.  If  he  do  not  do  this,  as  he 
did  not  here,  the  Commonwealth  can  offer  no 
evidence  on  the  subject.  He  is  entitled  to  the 
presumption  of  innocence  until  his  guilt  be 
proven  by  the  Commonwealth  by  evidence  to 
sustain  the  particular  averments  in  the  indict- 
ment to  which  he  has  pleaded  ;  he  may  then  of- 
fer evidence  to  contradict  that  adduced  by  the 
Commonwealth  ;  and  to  establish  his  innocence 
or  to  raise  a  doubt  as  to  his  guilt,  may  adduce 
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evidence  of  previous  good  character;  then,  and 
then  only,  is  the  door  open  to  the  Common- 
wealth to  impeach  his  character  preceding  the 
crime  charged.  To  permit  an  inference  of  bad 
character  to  be  argued,  because  he  has  not  ad- 
duced evidence  of  good  character,  is  a  palpa- 
ble evasion  of  a  well  settled  and  humane  rule. 
Prisoners  are  not  to  be  convicted  because  their 
past  lives  indicate  they  are  capable  of  commit- 
ting crime,  but  because  the  proof  shows,  beyond 
a  reasonable  doubt,  they  committed  the  parti- 
cular crime  charged  in  the  indictment.  Until 
they  raise  the  question  of  previous  good  charac- 
ter the  Commonwealth  cannot,  either  by  evi- 
dence or  argument. 

But,  how  are  improper  statements  and  unlaw- 
fiil  inferences  to  be  uken  advantage  of  on  a  re- 
view of  the  proceedings  here  ?  Clearly,  as  we 
have  already  said  in  reference  to  the  other  as- 
signments of  error,  by  objection  at  the  trial. 
Prompt  objection  then,  we  doubt  not,  would 
have  relieved  defendsttit's  counsel  from  the  bur- 
den of  pressing  the  assignments  of  error  here. 
The  Court's  attention  was  not  called  to  the  mat- 
ter by  protest  or  objection ;  there  was  no  erron- 
eous ruling  by  the  Court ;  there  is  not,  even, 
upon  the  record,  an  official  and  trustworthy  re- 
port of  the  words.  In  this  Court,  an  error  of 
speech  by  antagonistic  counsel  is  complained  of, 
and  a  reversal  of  the  judgment  sought  because  of 
it.  If  the  Commonwealth  had  elicited  from  a 
witness  on  the  stand  irrelevant  or  incompetent 
testimony  without  objection,  and  there  had  been 
no  request  by  defendant  to  the  Court  to  with- 
draw it  from  the  consideration  of  the  jury,  it 
would  hardly  have  been  argued,  in  view  of  the 
settled  law,  that  this  Court  should  reverse  the 
judgment.  His  silence  in  the  Court  below  would 
have  been  conclusive  against  his  complaint  here. 
And  there  is  no  distinction,  in  this  respect,  be- 
tween improper  evidence  and  improper  argu- 
ment. It  is  the  duty  of  counsel  to  aid  the  Court 
by  their  learning  and  fidelity,  in  the  administra- 
tion of  justice ;  any  other  rule  of  duty  would, 
probably,  lead  to  very  undesirable  results ;  be- 
cause, without  it,  the  most  effective  defence  as- 
tute counsel  could  make  for  criminals  with  a 
hopeless  case  on  the  evidence,  would  be,  by  si- 
lence, to  invite  errors  of  omission  and  commis- 
sion by  the  Court  and  opposing  counsel,  with 
the  object  of  securing  reversals  on  review ;  and 
thus,  by  persistent,  expensive  and  vexatious  ap- 
peals, wear  out  the  prosecution. 

The  attitude  of  defendant's  counsel,  as  exhi- 
bited by  the  record,  is,  in  substance,  this: 
^'Counsel  for  Commonwealth  erred  in  the  matter 
of  his  address  to  the  jury ;  I  erred  by  remaining 
silent  when  I  should  have  promptly  brought  his 
error  to  the  notice  of  the  Court  by  objection ; 
the  Court  committed  no  error,  but  its  judgment 


should  be  reversed  because  it  did  not  perform 
my  duty.** 

There  are,  it  is  true,  rare  instances,  where 
judgments  of  the  serious  character  of  this  one 
have  been  set  aside  because  of  errors  or  slips,  by 
prisoner's  counsel,  which  may  have  brought  about 
the  adverse  verdict ;  but  there  is  no  instance  of 
its  having  been  done,  where  the  trial  on  the  whole 
was  so  fair  as  this,  and  where  the  verdict  was 
in  accord  with  the  overwhelming  weight  of  the 
evidence. 

The  seventh,  eighth  and  ninth  assignments  are 
to  arguments  which  though  intemperate  in  lan- 
guage, cannot  be  said  to  be  without  foundation 
in  the  evidence. 

The  tenth  and  eleventh  assignments  of  error 
relate  to  the  empanelling  of  the  jury.  The 
forty- eight  jurors  drawn  were  not  present  in 
Court  when  this  jury  was  called.  Whatever  in- 
equality,  if  any,  is  produced  by  the  right  of  the 
CommonwealUi  to  stand  aside  jurors  until  the 
panel  is  exhausted,  the  right  existed ;  all  the 
jurors  present  had  been  called  and  either  sworn, 
challenged  or  stood  aside ;  eleven  were  accepted, 
sworn  and  in  the  box;  the  twelfth  juror  was 
called  from  those  stood  aside ;  the  defendant's 
peremptory  challenges  were  not  then  exhausted; 
he  claimed  the  right  to  have  called  all  the  jurors 
in  attendance,  before  any  of  those  stood  aside 
should  be  called.  As  twelve  were  out  in  their 
room  deliberating  on  a  verdict  in  another  case, 
this  could  not  be  done  without  serious  interrup- 
tion of  the  business  of  the  Court.  Under  the 
circumstances,  it  was  within  the  discretion  of 
the  Court  to  proceed  with  this  trial,  without 
awaiting  the  return  of  the  jury  then  in  their 
room.  Especially  was  this  a  reasonable  exercise 
of  discretion,  when  the  defendant's  peremptory 
challenges  had  not  been  exhausted. 

The  twelfth  assignment  of  error  is  to  permit- 
ting '*the  defendant,  before  indictment  found, 
to  be  brought  handcuffed  into  the  Court-room, 
in  presence  of  the  grand  jury." 

What  reasonable  precautions  the  officer  having 
the  prisoner  in  charge,  shall  take  to  keep  him 
safely  in  his  passage  from  prison  to  the  Court- 
room, during  the  progress  of  the  trial,  most 
largely  depend  upon  the  judgment  of  the  officer. 
The  fact  that  he  was  brought  into  the  Court- 
room handcuffed,  and  the  grand  jury  may  there 
have  seen  him  thus  secured,  does  not  warrant 
the  inference,  that,  therefore,  they  were  preju- 
diced against  him  in  finding  the  bill  of  indict- 
ment. An  athletic  young  man,  charged  with  a 
high  crime,  of  course  would  be  securely  kept  to 
await  trial ;  while  not  in  Court,  he  would  be 
within  prison  walls;  going  to  and  from  the 
Court-room,  escape  would  be  guarded  against, 
either  by  a  prison-van  or  handcuffs ;  the  grand 
jury  would  have  known  this  if  they  had  not  seen  it. 
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The  thirteenth  assignment  is  to  the  admission 
of  the  testimony  of  George  Snyder,  a  fellow 
prisoner,  who  testified  to  threats  made  by  de- 
fendant against  his  father-in-law,  while  in  prison. 
The  witness  was  called  after  the  testimony  of 
defendant  had  closed ;  what  he  testified  to,  would 
have  been  evidence-in-chief.  It  was  material  as 
part  of  the  Commonwealth's  case.  But  he  was 
also  called  to  contradict  defendant,  who  had 
been  asked  when  on  the  stand,  whether  he  had 
not  made  the  threats,  in  substance,  testified  to 
by  Synder ;  he  denied  he  had  made  them. 

The  order  of  introducing  testimony,  generally, 
is  in  the  discretion  of  the  trial  Judge,  and  we  see 
no  abuse  of  that  discretion  here.  But  without 
this,  the  evidence  was  clearly  admissible  at  this 
stage  of  the  trial,  as  affecting  the  credibility  of 
defendant's  testimony. 

After  a  most  careful  examination,  we  are  all 
of  the  opinion,  there  is  nothing  in  the  record, 
or  the  assignments  of  error,  which  should  move 
tis  to  disturb  the  judgment ;  it  is  therefore  af- 
firmed and  it  is  directed  that  the  record  be  re- 
mitted to  the  Court  below,  that  the  sentence  may 
be  carried  into  execution  according  to  law. 

J.  D.  B.,  jr. 


Jan.,  »95, 104.  February  I,  1895. 

Cassidy  v.  Knapp,  Admr. 

Equity — Practice— Rules   promulgated  by    Su- 
preme Court  January  /j,  1894, 

Equity  proceedings,  began  since  the  first  Monday  in 
Mardi,  1894,  which  are  not  in  accordance  with  the  mles 
adopted  by  the  Supreme  Court  on  January  15, 1894,  are 
iiregular  and  void. 

A  bill  was  filed  endorsed  with  a  notice  to  appear  in  ac- 
cmdance  wiUi  the  old  practice  and  not  in  accordance 
with  the  new  mles,  upon  this  bill  a  preliminary  injunc- 
tion was  granted; 

Held,  that  the  bill  not  being  in  compliance  vrith  the 
new  rules  all  proceedings  consequent  thereupon  were 
▼old. 

Appeal  of  Charles  S.  Knapp,  administrator 
d.  b.  n.  c.  t.  a.  of  Christian  Donat,  defendant, 
from  the  decree  of  the  Common  Pleas  No.  3,  of 
Philadelphia  County,  entered  in  a  suit  in  equity 
brought  against  him  by  Charles  Cassidy. 

On  September  13,  1894,  the  plaintiff  filed  a 
IhU  endorsed  as  follows : 

•^o  the  aboTC  named  defendant :  You  are  hereby  no 
tified  and  required  within  fourteen  days  after  service 
hereof  on  you,  exclusive  of  the  day  of  such  service,  to 
arose  an  appearance  to  be  entered  for  you  in  the  Court 
of  Common  Pleas,  No.  3,  for  the  city  and  county  of 
Pbiladelphia,  to  the  within  bill  of  complaint  of  the  with- 
in named  complainant,  and  to  observe  what  the  said 
Court  shall  direct.  Carroll  R.  Williams, 

"Solicitor  for  Complainant. 


Note — If  you  fail  to  comply  with  the  above  direc- 
tions, by  not  entering  an  appearance  in  the  prothonotary's 
office  within  fourteen  days,  you  will  be  liable  to  have  the 
bill  taken  pro  confesso,  and  a  debree  made  against  you  in 
your  absence." 

On  the  same  day  he  obtained  from  Gordon, 
J.,  upon  an  ex  parte  affidavit  a  prehminary  m- 
junction,  prohibiting  the  defendant  from  taking 
"any  further  steps  in  the  suit  now  pending  before 
Magistrate  Neall,  and  from  bringing  any  suit 
against  said  complainant  Charles  Cassidy  before 
any  other  magistrate  in  the  city  of  Philadelphia 
for  the  recovery  under  the  Act  of  March  21, 
1772,  of  possession  of  the  property,  situate  at 
Main  and  Highland  avenue  in  Chestnut  Hill, 
known  as  Donat's  Hotel,  upon  the  state  of  facts 
which  existed  at  the  time  of  the  hearing  and 
judgment  of  Magistrate  Pole,  to  wit,  August  22, 
1894,  until  the  further  order  of  said  Court  in 
the  premises." 

On  October  3,  1894,  counsel  for  defendant 
moved  to  dissolve  the  i^jonction,  and  on  his  ap- 
plying for  information  as  to  how  the  hearing 
upon  the  motion  to  dissolve  the  injunction 
would  be  conducted,  Gordon,  J.,  stated 
that  the  amendments  to  the  equity  rules  adopted 
by  the  Supreme  Court  January  15,  1894,  were 
not  in  force  in  Common  Pleas  No.  3,  and  on  the 
question  being  asked  by  counsel  whether  those 
rules  did  not  have  the  force  of  an  Act  of  As- 
sembly the  learned  Judge  replied  that  the  Court 
had  adopted  no  rules  to  carry  them  into  effect. 

At  the  hearing  the  defendant  read  his  answer 
and  the  plaintiffs  counsel  read  an  ex  parte  affi- 
davit and  put  in  evidence  a  transcript  of  the 
docket  of  Magistrate  Pole.  No  witnesses  were 
heard  in  open  Court  and  no  opportunity  was 
afforded  for  cross-examination.  The  Court  then 
made  the  following  decree:  **C.  P.  No.  3, 
June  term,  1894,  1696.  The  temporary  injunc- 
tion heretofore  granted  is  continued  and  modi- 
fied so  as  to  prohibit  the  respondent  from  begin- 
ning or  proceeding  in  any  suit  before  any  other 
magistrate  of  the  city  upon  the  same  cause  of 
action  on  which  the  suit  before  Magistrate  Pole 
was  begun  and  determined.  J.  G.  G.,  October 
12,  1894." 

The  defendant  took  this  appeal  and  assigned 
as  error,  inter  alia^  (i)  that  the  Court  erred  in 
not  requiring  the  biU  to  be  endorsed  according 
to  the  rules  of  January  15,  1894,  and  in  ignor- 
ing said  rules  and  allowing  the  bill  to  be  endorsed 
with  the  notice  prescribed  by  rules  rescinded  by 
the  Supreme  Court  («/  supra). 

(3).  The  learned  Court  below  erred  in  ignor- 
ing the  amended  rules  of  the  Supreme  Court 
adopted  January  15,  1894,  to  regulate  the  sev- 
eral Courts  of  Common  Pleas  in  proceedings  in 
equity  and  permitting  at  the  hearing  upon  the 
motion  to  dissolve  the  preliminary  injunction  an 
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ex  parte  affidavit  to  be  read  and  filed  by  the 
plaintiff,  notwithstanding  said  rules  prescribe 
that  at  such  a  hearing  ''the  evidence  must  be 
taken  subject  to  cross-examination,  and  ex  parte 
affidavits  will  not  be  received." 
Isaac  CMsnty  for  appellant. 
The  rules  adopted  by  the  Supreme  Court  are 
binding  upon  the  subordinate  Courts. 

City  of  Phila.  v.  McManes,  17  Phila.  50. 

Gibbons*s  Appeal,  104  Pa.  587. 

At/red N.  Keim,  {Carroll R.  WtV/tams  with 
him),  for  appellee,  cited 

Delaware  Co.  &  Phila.  Electric  Ry.  v.  Phila.,  164 
Pa.  457. 

April  8,  1895.  Fell,  J.  The  assignments 
of  error  relating  to  the  failure  of  the  plaintift  to 
comply  with  the  amended  equity  rules  adopted 
January  15,  1894,  must  be  sustained.  These 
rules  were  formulated  and  adopted  to  regulate 
the  practice  of  equity  in  the  several  Courts  of 
Common  Pleas  in  the  Commonwealth,  and  went 
into  effect  on  the  first  Monday  of  March,  1894. 
They  were  established  under  the  direction  and 
by  the  authority  of  an  Act  of  the  Legislature, 
and  have  all  the  force  and  effect  of  a  positive 
enactment.  All  proceedings  in  equity  which  are 
not  in  conformity  with  them  are  irregular  and 
void. 

The  preliminary  injunction  in  this  case  was 
based  upon  a  bill  which  was  not  in  compliance 
with  the  rules,  and  this  failure  is  fatal  to  the 
Whole  proceeding.  This  being  the  case  it  is  un- 
necessary  to  consider  the  remaining  assignments. 

The  order  of  the  Court  of  Common  Pleas  of 
September  14,  1894,  granting  a  preliminary  in 
junction,  is  reversed  and  set  aside  at  the  cost  of 
the  appellee.    _^_._^_^_^  "•  ^- 

€omntott  illeas. 

C.  P.  No.  3.  March  16,  1895. 

Rand  v.  Caflisch  et  al. 

Change  of  venue — Practice — Act  of  May  22^ 
iSySi  P.  L.  g8. 

An  application  for  a  change  of  venue  under  the  Act  of 
May  22,  1878,  P.  L.  98,  may  be  allowed  even  afcer  a 
trial  in  the  Court  from  which  it  is  sought  to  remove  the 
cause,  where  that  Court  has  granted  a  new  trial  and  de- 
fined the  issue  to  be  tried  thereat. 

Petition  for  change  of  venue. 

On  May  15,  1891,  judgment  was  entered  in 
the  Common  Pleas  No.  3.  on  a  bond  and  war- 
rant, dated  April  10,  1888,  conditioned  for  the 
payment  of  certain  sums  of  money.  It  being 
made  to  appear  to  the  Court  that  the  bond  was 
really  to  secure  the  payment  of  the  purchase! 


money  of  certain  lands  lying  in  Clinton  County, 
with  the  exception  of  a  part  of  one  tract,  which 
lay  in  Lycoming  County  and  that  a  defence  was 
alleged,  the  Court  opened  the  judgment  and  let 
the  defendants  into  a  defence  and  framed  cer- 
tain issues  to  be  passed  upon  by  the  jury.  A 
verdict  was  given  for  the  plaintiff  for  the  sum 
of  16,197.56.  A  rule  for  a  new  trial  was  ob- 
tained, and  after  argument  the  Court  made  the 
following  order : — 

''Dec.  14,  1894.  Rule  discharged  as  to  is- 
sues number  one  and  two,  and  rule  absolute  as 
to  issue  No.  3  which  was  as  follows :  'How 
much  is  due  upon  said  bond.' 

"And  it  is  hereby  ordered  that  upon  the  new 
trial  of  said  issue  the  jury  shall  inquire  and  de- 
cide the  following  questions  of  fact : — 

"Did  the  title  of  said  Rand  to  any  part  of  the 
lands  for  the  purchase  money  of  which  the  bond 
was  given  fail  ? 

"If  so  what  part  of  said  purchase  money  was 
represented  by  the  lands  of  which  the  title  failed  ? 

"After  deducting  such  part  of  the  purchase 
money  from  the  whole  thereof  is  there  anything 
remaining  due  upon  said  bond  ? 

"If  so,  how  much?" 

The  defendants  then  presented  a  petition  set- 
ting out — 

"i.  That  petitioners  are  the  defendants  in 
the  above  entitled  action  ;  that  the  said  action 
was  brought  for  the  recovery  of  the  purchase 
money  of  real  estate,  none  of  which  real  estate 
is  situate  in  the  said  County  of  Philadelphia 
where  the  said  action  was  brought.  That  the 
said  real  estate  for  the  recovery  of  the  purchase 
money  of  which  said  action  was  brought  is  situ- 
ate for  the  most  part  in  the  County  of  Clinton, 
State  of  Pennsylvania.  A  part  of  one  tract  of 
which  (The  William  Lyon)  extends  into  the  ad- 
joining County  of  Lycoming,  State  of  Pennsyl- 
vania. The  deed  given  to  petitioners  by  plain- 
tiff out  of  which  the  claim  in  this  suit  arose 
calls  for  fourteen  several  tracts  of  land  with  a 
total  acreage  in  the  aggreate  of  5,632^^  acres 
and  allowance  of  six  per  cent,  for  roads,  etc., 
all  of  which  according  to  the  deed  are  situate  in 
Clinton  County  except  a  portion  of  one  tract  as 
aforesaid ;  that  it  has  been  ascertained  by  survey- 
ing that  about  32^  acres  of  the  said  William  Lyon 
tract  are  situate  m  Lycoming  County  and  that 
all  the  said  tracts  of  land  so  far  as  they  have  any 
existence  are  contiguous. 

"3.  That  the  question  at  issue  involves  an  in- 
quiry into  and  an  adjudication  of  the  title, 
boundaries,  location,  condition  and  value  of  the 
said  real  estate." 

And  praying  that  the  Court  grant  a  change 
of  venue  either  to  the  Court  of  Common  Pleas 
for  Clinton  or  the  Court  of  Common  Pleas  for 
Lycoming  County. 
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M,  y.  Heywangy  (^W.  A.  Mandcfson  with 
him),  for  the  petition. 

The  Act  of  1878  is  mandatory.  The  change 
of  venue  is  gran  table  as  a  matter  of  right  ^xa^ 
it  is  so  declared  by  the  Act  itself. 

Their  case  falls  within  the  very  letter  and 
spirit  of  the  Act : 

(tf)  It  is  at!  action  for  the  recovery  of  pur- 
chase money  of  real  estate. 

{S)  The  action  was  Iftrought  in  the  Comt  of 
Common  Pleas  of  a  county  in  this  Common- 
wealth other  than  the  county  in  which  said  real 
estate  is  situated. 

{c)  The  question  at  issue  involves  an  inquiry 
into  and  adjudication  of  the  title,  boundaries, 
location,  condition  and  value  of  said  real  es- 
tate. 

James  Ayhuard  Devhn^  contra. 

An  absolute  right  may  be  waived  or  the  one 
entitled  to  it  may  be  estopped  by  laches. 

Watsontown  Bank  v,  Messinger  &  Co.,  C.  C.  Rep* 

609. 
Keras'  Appeal,  120  Pa.  528. 
Hoffeditz's  Appeal,  52  Lei;.  Int  91. 
Yort  V.  Hcffher,  69  Pa.  68. 
Hammer  v,  Freese,  19  Id.  255. 
Dieffenderfer  v,  Fisher,  3  Grant,  30. 
Rogers  z/.  Waterman,  25  Pa.  182. 
Kensel  v.  Kern,  4  Phila.  86. 
O'Neal  V,  Rupp,  22  Pa.  395. 

Every  one  may  waive  his  right  given  by  a  law 
made  solely  for  the  protection  of  an  individ- 
oaL 

Endlkh  Interpretation  of  Stat.,  {  444. 
Winder  v.  Smith,  6  W.  d  S.  424. 

Right  to  a  change  of  venue  may  be  waived  by 
foOure  to  claim  it  in  time,  even  under  a  statute 
like  the  present. 

Krahner  v,  Hnlman,  9  N.  Y.  Suppl.  633. 
Powell  V.  Sntro,  80  CaL  561. 
Commissioners  V.  Griten,  134  HI.  330. 
Granirille  v.  State,  106  N.  C.  81. 
McMinn  v,  Hamilton,  77  Id.  300. 
Kelly  V.  Jefferson,  9  Ohio,  606. 
Prassel  V.  Knowles,  4  How.  (Miss.^  90. 
Toledo,  etc.  Ry.  z/.  Williams,  77  111.  356. 

The  defendants  are  too  late,  there  has  been 
one  trial,  they  cannot  now  ask  for  a  second. 

[RsxD,  J.  This  is  not  asking  for  a  second 
trial.  The  case  is  to  be  tried  somewhere — the 
question  is  where  ?  Whether  it  should  be  tried 
here  where  the  defendant  was  brought  without 
service  of  process  or  at  his  home  ?  The  place 
of  trial  is  a  mere  incident.  He  is  to  have  a 
trial.] 

Petition  granted  and  change  of  venue  order- 
ed to  Court  of  Common  Pleas  of  Clinton 
County. 

H.    B. 


©rp!jan£^  Court. 

October,  1892,  155. 

Duffy's    Estate. 

Wills — Construction  of —  Surrounding  circum- 
stances—  Interpretation  leading  to  intestacy, 
to  be  avoided  tf  possible — Transposition^  etc., 
of  words  for  such  purpose — Absence  of  legatee 
for  years,  without  word  from, 

A  wiU  is  to  be  constmed  in  the  light  of  the  circum* 
stances  snrrounding  the  testator  at  the  time  of  its  execn- 
tion ;  and  the  constmction  is  to  be  upon  the  entire  instru- 
ment. 

An  interpretation  which  leads  to  an  intestacy,  or  which 
defeats  partially  or  altogether  a  manifest  purpose  of  the 
testator,  will  not  be  adopted  if  any  other  is  possible;  and 
to  accomplish  such  purpose,  words  may  be  freely  trans- 
posed, omitted  or  supplied. 

In  Pennsylvania,  if  the  subject  of  a  gift  is  personalty, 
the  phrase  "die  wiUiout  issue,"  means  ijirithout  issue  living 
at  the  death  of  the  person  the  £ulure  of  whose  issue  is 
spoken  of. 

Where  a  person  is  absent  for  many  years  without  being 
heard  of,  a  presumption  arises  not  only  of  his  death,  but 
of  his  death  without  issue. 

Exceptions  to  adjudication. 
The  facts  are  stated  in  the  opinion. 
Edward  F,  Bliss,  for  exceptants. 
John  M.  Gest,  contra. 

March  2,  1895.  Penrose,  J.  If  the  provi- 
sion of  the  will  in  this  case,  which  has  given 
rise  to  the  exceptions,  must  be  taken  according 
to  its  strict  letter  and  without  reference  to  the 
circumstances  under  which  it  was  made  or  the 
purpose  for  which  it  was  intended,  it  may  be 
that  the  alternative  limitation  which  it  contains 
— if  it  is  not  void  altogether  as  transgressive  of 
the  rule  against  perpetuities — cannot  take  effect 
until  the  ascertainment  of  a  fact  manifestly  un- 
ascertainable,  and  an  intestacy,  absolute  or  par- 
tial, will  be  the  necessary  result. 

The  testatrix  gave  her  furniture  and  personal 
property  to  a  daughter  of  her  sister  Jane,  and 
her  real  estate  to  her  mother  for  hfe,  the  sale  of 
the  real  estate  being  ordered  at  the  mother's 
death  and  the  application  of  part  of  the  pro- 
ceeds in  accordance  with  Jane's  directions.  Of 
the  residue  she  gave  one-third  to  her  executor 
in  trust  for  Jane,  for  life,  and  at  her  death  to  her 
children,  and  one-third  in  trust  for  Cecelia,  an- 
other sister,  for  life,  and  at  her  death  to  her 
children. 

There  was  a  brother  who  had  disappeared 
nearly  twenty-five  years  before  the  will  was  exe- 
cuted and  haid  not  since  been  heard  of.  Pre- 
sumably, therefore,  he  was  dead,  but  as  there 
was  nevertheless  a  possibility  that  he  was  still 
alive,  though  it  was  highly  improbable,  the  will 
further  provided  as  follows :  **One  other  third 
part  of  the  residue  of  my  estate  I  give  and  be- 
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queath  to  my  said  executor  in  trust  to  invest  the 
same  to  and  for  the  following  uses  and  purposes 
if  within  the  period  of  one  year  from  the  time  of 
my  death  my  brother  Frank  Duffy,  who  disap- 
peared some  years  ago,  shall  be  discovered  to  be 
alive,  and  my  executor  shall  make  search  and 
inquiry  during  the  said  period  as  he  may  deem 
expedient,  then  I  desire  that  the  annual  income 
of  the  said  third  part  shall  be  paid  over  to  the 
said  Frank  Duffy  during  the  term  of  his  natural 
life,  and  from  and  after  his  death  the  said  one- 
third  shall  be  divided  equally  among  his  child- 
ren, share  and  share  alike,  but  if  my  brother 
Frank  shall  die  without  issue,  then  the  said  one- 
third  part  shall  be  held  by  my  executor  under 
the  terms  of  the  trust  as  provided  for  my  said 
sister  Jane,  to  wit,  to  the  said  Jane  during  her 
life  and  after  her  death  to  her  children  freed  and 
discharged  from  any  debts  or  obligations  of  the 
said  Jane  as  therein  stated.*' 

It  will  be  observed  that  there  is  no  gift  to  the 
brother's  children  except  in  the  event  of  the 
taking  effect,  and  at  the  expiration  of,  his  life 
estate,  which  is  itself  contingent  upon  his  being 
discovered  to  be  alive  within  a  year  after  the 
death  of  the  testatrix  (Fairfax's  Appeal,  7  Out- 
erb.  166;  Campbell  v,  McDonald,  10  Watts, 
179);  and  as  he  has  not  been  so  discovered,  the 
provision,  so  far  as  he  and  his  children  are  con- 
cerned, is  no  longer  operative.  The  testatrix, 
however,  evidently  intended  that  if  the  trust 
should  not  take  effect  for  the  brother  and  his 
children  it  should  continue  for  Jane  and  her 
children.  This  is  one  of  ''the  uses  and  pur- 
poses" for  which  the  share  was  given  to  the 
executor.  It  is  to  be  "held,"  without  interrup- 
tion, "under  the  terms  of  the  trust  provided" 
for  her  and  her  children ;  and  that  she  expected 
the  benefit  to  Jane  to  be  an  immediate  one — 
not  deferred  indefinitely  until  it  could  be  known, 
if  it  ever  could  be,  that  the  brother  had  left  no 
issue — is  made  manifest  by  the  provision  that  the 
income  during  Jane's  life  is  not  to  be  subject  to 
her  debts  or  obligations.  It  is  true  that  the  will, 
which  is  very  inartificially  expressed,  does  not 
in  terms  say  that  the  trust  for  Jane  is  to  arise  if 
the  brother  is  not  discovered  to  be  alive  within 
the  year,  but  only  if  he  should  die  without  issue; 
but  in  the  interpretation  of  wills  the  precise, 
literal  meaning  of  words  or  the  grammatical 
construction  of  sentences  is  not  to  be  too  closely 
adhered  to.  Verba  intentioni  debent  inservire. 
The  objects  contemplated  by  the  testatrix  were, 
first,  her  brother  and  his  children,  if  he  should 
be  discovered  to  be  alive  within  the  designated 
period ;  and,  second,  her  sister  Jane  and  her 
family,  if  he  should  not  be.  The  sense  of  the 
provision  requires  that  the  words  "if  he  shall 
not  be  so  discovered"  and  the  word  "or"  be 
understood  before  the  words  "diewithout  issue." 


The  limitation  for  Jane  was  the  alternative  of 
the  provision  for  the  brother,  and  it  would  be 
absurd  to  suppose  that  it  was  intended  to  be 
dependent  on  a  purely  collateral  event,  vir.,  the 
death  of  the  brother  without  children— -the 
brother,  and  consequently  his  children,  having 
no  estate  by  reason  of  his  existence  having  not 
been  discovered.  The  testatrix  did  not  intend 
an  intestacy  under  any  circumstances,  and  she 
did  not  intend  that  her  other  sister,  Cecelia, 
should  have  any  share  of  her  estate  except  the 
third  originally  given  to  her. 

That  a  will  is  to  be  construed  in  the  light  of 
the  circumstances  surrounding  the  testator  at  the 
time  of  its  execution ;  that  the  construction  is 
to  be  upon  the  entire  instrument ;  that  an  inter- 
pretation which  leads  to  an  intestacy  or  which 
defeats,  partially  or  altogether,  a  manifest  pur- 
pose of  the  testator  will  not  be  adopted  if  any 
other  is  possible ;  and  that  to  accomplish  such 
purpose  words  may  be  freely  transposed,  omitted, 
or  supplied  (Abbott  v.  Middleton,  ai  Beav. 
143 ;  Langston  v,  Pole,  2  Moore  &  Payne,|49o; 
Leach  z^.  Micklem,  6  East.  486,  etc.,)  are  ele- 
mentary principles,  directly  applicable  to  the 
present  case. 

But  if  it  be  conceded  that  the  limitation  to 
Jane  is  dependent  upon  the  abstract  fact  of  the 
death  of  the  brother  without  issue,  the  result  will 
be  precisely  the  same.  The  failure  of  issue 
spoken  of  is  evidently  a  definite  failure.  It  is  to 
take  place  in  Jane's  hfetime.  The  word  "issue" 
appears  to  be  used  in  the  sense  of  '^children," 
the  gift  to  whom  the  expression  "die  without 
issue"  immediately  follows, — showing  that  the 
meaning  is  "such"  issue;  and  in  limitations  of 
personal  property  the  slightest  circumstance  will 
be  laid  hold  of  to  prevent  failure  on  the  ground 
of  remoteness.  Moreover,  it  was  held  in  Eachos's 
Appeal,  10  Norris,  105, — ^a  case  which  has  never 
been  overruled — that  in  Pennsylvania,  if  the  sub- 
ject of  the  gift  is  personalty  (and  this,  of  course, 
applies  to  the  proceeds  of  lands  directed  to  be 
sold)  the  phrase  "die  without  issue"  means  with- 
out issue  living  at  the  death  of  the  person  the 
failure  of  whose  issue  is  spoken  of:  and  in  Mil- 
ler V.  Beates,  3  S.  &  R.  490,  it  was  held,  where 
a  limitation  over  of  personal  property  was  de- 
pendent upon  the  death  without  issue  of  a  prior 
legatee  who  had  not  been  heard  of  for  about 
fifteen  years  (just  half  the  time  that  has  elapsed 
in  the  present  case),  that  such  absence  gave  rise 
to  a  presumption  not  only  of  death  but  of  death 
without  issue.  There  being  nothing  to  over- 
come the  presumption  of  the  brother's  death 
with  issue,  it  was,  therefore,  proper,  on  this 
ground  also,  to  award  the  fund  in  trust  for  the 
sister  to  whom  the  will  gives  it. 

The  exceptions  are  dismissed  and  the  adjudi- 
cation confirmed  absolutely.  f.  b.  n. 
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Jily,  »94, 216. 

Young  V. 


January  a8,  1895. 
Pozy  Executor. 


Husband  and  wife — Tenancy   by   entireties — 
Tenancy  in  severalty — Laches. 

Words^  which  m  a  conyejance  to  unmarried  persons 
woaU  aeate  a  joint  tenancy,  or  a  tenancy  in  common, 
crette,  where  the  grantees  are  hnsband  and  wife  and  they 
ire  10  named  in  the  conveyance,  a  tenancy  by  entireties. 

But  the  convene  of  the  proposition  is  equally  true,  that 
where  the  deed  would  create  neithfsr  a  tenancy  in  com- 
ovm  nor  a  joint  tenancy  in  unmarried  persons  it  will  not 
czeste  a  tenancy  by  entireties  though  the  grantees  may  be 
described  as  hnsband  and  wife. 

It  has  never  been  questioned  that  the  husband  is  com- 
petent to  take  in  severalty,  and  under  recent  legislation 
the  competent  of  the  wife  to  take  and  hold  real  estate 
as  her  own  is  )iut  as  dear  as  that  of  the  husband. 

Where  a  mortgage  was  assigned  to  a  husband  and  wife 
as  grantees  each  of  a  moiety  in  severalty,  and  where  upon 
die  death  of  the  husband  the  wife,  who  was  the  execu- 
trix of  her  husband,  treated  this  mortgage  as  though  it 
had  been  her  own  by  right  of  survivorsnip,  a  grandson  of 
the  husband,  who  for  eight  years  (being  all  that  time  of 
iiill  age)  acquiesced  in  this  settlement  of  his  grand 
father's  estate  is  guilty  of  laches  and  estopped  from  de- 
Banding  at  the  death  of  the  executrix  that  an  executor 
shoald  file  an  account  showing  the  disposition  of  Uie 
moiety  of  the  mortgage  which  Monged  to  her  husband's 
estate. 

Appeal  of  David  Young,  petitioner,  from  de- 
cree of  the  Orphans*  Court  of  Philadelphia 
County,  refusing  an  order  upon  Henry  K.  Fox, 
executor  of  Elizabeth  Young,  deceased,  execu- 
trix of  David  Young,  deceased,  to  file  a  supple- 
mental account  of  said  Elizabeth  Young  as  exe- 
cutrix of  the  estate  of  David  Young. 

The  matter  having  been  referred  to  an  exami 
ner,  upon  his  report,  the  Court,  in  an  opinion  by 
Hanka,  p.  J.,  held  that  the  mortgage  in  con- 
troversy upon  the  death  of  David  Young  became 
the  property  of  his  widow,  Elizabeth  Young,  by 
right  of  survivorship,  and  that  she  was  not  ac- 
countable for  one-half  the  same  as  executrix  of 
her  husband's  estate.  The  facts  are  fully  stated 
in  the  opinion  of  the  Supreme  Court. 

Petitioner  appealed,  assigning  as  error  the  ac- 
tion of  the  Court. 

W.  H.  Woodwardy  for  appellant. 

The  single  point  of  this  case  is  whether  apt 


words  will  create  a  tenancy  in  common  between 
husband  and  wife,  or  whether  the  old  common 
law  rule,  set  forth  in  Coke  upon  Littleton,  iSyb, 
that  ''there  can  be  no  moieties  between  husband 
and  wife ;"  and  which  formed  the  basis  and  rea- 
son for  the  decision  of  Stuckey  v.  Keefe'sExrs., 
26  Pa.  397,  is  still  in  force.  In  that  case  the 
opinion  is  expressly  limited  to  the  case  before  the 
Court  of  a  conveyance  before  the  Act  of  184^ 
relative  to  married  women.  In  the  later  deci- 
sions a  conveyance  to  husband  and  wife  and  their 
heirs  is  held  not  to  be  affected  by  that  Act  and 
to  still  create  tenancy  by  entireties,  but  whether 
apt  words  for  the  purpose  will  or  will  not  create 
tenancy  in  common  or  joint  tenancy  between 
husband  and  wife  has  not  since  arisen. 

There  was  excellent  support  for  an  opinion 
contrary  to  the  rule  in  Stuckey  v.  Kcefe's  Exrs., 
even  without  the  aid  of  the  Married  Women's 
Property  Acts. 

Sharswood's  Note  to  2  Blackstpne's  Comm.,  182,  and 

authorities  cited. 
4  Kent*s  Comm.  363. 

In  England  and  several  of  the  United  States 
it  is  held  that  estates  by  entireties  depend  upon 
the  unity  of  husband  and  wife,  and  that  the 
Separate  Property  Acts  have  destroved  this  unity 
so  far  as  property  is  concerned,  and  that  with  the 
existence  of  this  unity  estates  by  entireties  have 
ceased  to  exist. 

9  Am.  &  Eng.  Enqrc.  of  Law,  851,  notes  11^  12. 

In  Pennsylvania  a  chain  of  decisions  has 
maintained  that  conveyance  to  husband  and 
wife  and  their  heirs  create  a  tenancy  by  die  en- 
tireties. 

Diver  v.  Diver,  56  Pi.  106. 
Gillan*s  Exrs.  v,  Dixon,  65  Id.  395. 
Bramberry*8  Appeal,  156  Id.  6a8. 

This  principle  was  applied  to  personalty  in 
the  Orphans'  Court  of  Philadelphia  County  in 

Donnelly's  Estate,  7  Pa.  C.  C.  196. 

But  in  none  of  these  cases  was  it  attempted  to 
create  a  tenancy  in  common  or  joint  tenancy,  or 
to  specify  the  manner  of  holding. 

In  other  States  where  the  doctrine  of  entireties 
has  not  been  altogether  rejected,  it  has  yet  been 
held  that  a  conveyance  diiring  coverture  is  not 
wholly  inconsistent  with  a  tenancy  in  conunon. 
McDermott  v.  French,  15  N.  J.  Eq.  80. 
Butdar  V,  Rosenblath,  8  Cent.  Rep.  353. 


Fladang  v.  Rose,  58  Md.  13. 
Meeker  v.  Wright,  76  N.  Y.  262. 
Bertles  v,  Nunan,  92  Id.  152. 
Hicks  V,  Cochran,  4  Edw.  Ch.  114. 

(Counsel  then  discussed  the  provisions  of  vari- 
ous Married  Persons*  Property  Acts  in  Pennsyl- 
vania.) 

David  Waller  stein  (  William  Henry  Fox  with 
him),  for  appellee. 
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That  the  estate  created  was  an  estate  by  the 
entireties  was  decided  in 

Lodge  V,  Hamilton,  2  S.  &  R.  493- 
Johnson  v.  Hart,  6  W.  &  S.  319. 
Robb  V,  Beaver,  8  Id.  107. 
Fairchild  v.  Chastelleux,  i  Pa.  176. 
Slaymaker  v.  The  Bank,  10  Id.  373. 
Auman  V,  Auman,  21  Id.  343. 
Stuckey  v  Keefe's  Ex.,  26  Id.  397. 
Martin  v.  Jackson,  27  Id.  504. 
Bates  V,  Seely,  46  Id.  248. 
Diver  v.  Diver,  56  Id.  io6. 
French  v,  Mehan,  56  Id.  286. 
McCnrdy  v.  Canning,  64  Id.  39. 
Gillan's  Ex.  v.  Dixon,  65  Id.  395. 
Holcomb  V,  Savings  Bank,  92  Id.  338. 
Fleek  v.  Zillhaver,  117  Id.  213. 
Bramberry's  App.,  156  Id.  628. 

Respondent  contended  in  the  Court  below 
that  the  petition  in  this  case  was  really  a  petition 
for  review,  and  therefore  barred  by  the  Act  of 
Assembly  concerning  such  petitions.  Even  if  a 
petition  for  a  supplemental  account  was  the 
proper  proceeding  petitioner  was  guilty  of  such 
neglect  and  delay  in  presenting  it  that  it  should 
have  been  dismissed  upon  that  ground. 

March  18,  1895.  Williams,  J.  It  appears 
from  the  petition  and  answer  that  David  Young 
was  in  1879  the  owner  of  certain  real  estate  in 
Philadelphia.  He  sold  it  in  that  year  to  C.  E. 
Johnson  for  twelve  thousand  dollars,  payable 
one  half  in  cash  and  one  half  in  mortgage  se- 
cured on  the  premises.  Elizabeth  Young,  the 
wife  of  David,  refused  to  join  her  husband  in 
executing  a  deed  to  the  purchaser  unless  she  was 
paid  three  thousand  dollars  out  of  the  purchase 
money.  Her  husband  finally  agreed  to  this, 
the  deed  was  executed  and  delivered  to  the  pur- 
chaser, and  the  money  and  the  mortgage  turned 
over  to  Young.  But  some  four  thousand  dollars 
of  the  money  seems  to  have  been  required  to  pay 
liens  upon  the  land  sold  and  it  became  necessary 
to  pay  Mrs.  Young  out  of  the  mortgage.  In  or- 
der to  do  this  Young  assigned  the  mortgage  to 
H.  K.  Fox,  his  attorney,  who  immediately  reas- 
signed it  to  David  Young  and  Elizabeth  Young  his 
wife,  "to  have  and  to  hold  to  the  said  David 
Young  and  Elizabeth  Young  his  wife,  their  heirs, 
assigns,  forever,  in  equal  moieties,  or  one  half 
parts  as  tenants  in  common ;  that  is  to  say,  one 
full  equal  moiety  or  one  half  part  unto  the  said 
David  Young,  his  heirs,  executors  and  assigns, 
and  the  other  full,  equal  moiety  or  one  h&lf  part 
to  Elizabeth  Young,  her  heirs,  executors  and 
assigns.**  Our  first  question  is  over  the  effect  of 
this  assignment  by  Fox  to  David  Young  and 
Elizabeth  Young.  The  Orphans'  Court  held  that 
it  vested  the  title  to  the  mortgage  in  the  husband 
and  wife  as  tenants  by  the  entireties  so  that  upon 
the  death  of  either  the  survivor  became  the  owner 
in  severalty  of  the  entire  mortgage.    The  gen- 


eral  rule  that  a  conveyance  to  husband  and  wife 
as  such  whether  they  are  described  in  the  deed 
as  tenants  in  common  or  as  joint  tenants,  vests 
in  them  an  estate  as  tenants  by  entireties  is  well 
settled.  The  reason  of  the  rule  is  clearly  stated 
by  Blackstone  in  the  second  volume  of  his  Com- 
mentaries, on  page  182,  thus,  "If  an  estate  in  fee 
be  given  to  a  man  and  his  wife  they  are  neither 
properly  joint  tenants  nor  tenants  in  common; 
for  husband  and  wife  being  considered  as  one 
person  in  law,  they  can  not  take  the  estate  by 
moities  but  both  are  seized  of  the  entirety,/^ 
tout  et  per  my ;  the  consequence  of  which  is 
that  neither  the  husband  nor  the  wife  can  dispose 
of  any  part  without  the  assent  of  the  other,  but 
the  whole  must  remain  to  the  survivor."  This 
is  the  rule  in  this  State.  In  Johnson  v.  Hart,  6 
W.  &  S.  319,  the  conveyance  was  in  express 
words  to  the  husband  and  wife  as  tenants  in 
common,  but  we  held,  in  accordance  with  the 
rule  just  stated,  that  they  were  tenants  by  entire- 
ties. Being  one  person  in  law  a  conveyance  to 
them  as  husband  and  wife  was  necessarily  a  con- 
veyance to  the  survivor.  But  it  by  no  means 
follows  that  a  grantor  can  not  convey  to  them  as 
individuals.  Nobody  ever  doubted  that  the  hus- 
band was  competent  to  take  in  severalty ;  and 
under  recent  legislation  the  competency  of  the 
wife  to  take  and  hold  real  estate  as  her^  own  is 
just  as  clear  as  that  of  the  husband.  As  to  this 
subject  the  legal  unity  of  husband  and  wife  has 
been  so  far  impaired  as  to  enable  the  wife  to  use 
and  enjoy  her  separate  estate  free  from  any  right 
of  possession  or  control  by  her  husband.  TTic 
cases  cited  by  the  appellee  do  not  reach  the 
real  point  of  contention.  The  whole  line  of 
cases  fi-om  Lodge  v.  Hamilton,  2  S.  &  R.  491, 
down  to  Bramberry's  Appeal,  156  Pa.  628,  is 
fairly  within  the  rule  as  laid  down  by  Blackstone. 
Perhaps  the  most  frequently  cited  case  is  that  of 
Stuckey  v.  Keefe's  Executors,  and  we  fiilly 
approve,  and  are  ready  in  any  proper  case  to 
follow  the  doctrine  there  stated.  It  was  re-stated 
in  Bramberry's  Appeal,  supra^  by  our  brother 
McCoLLUM  very  clearly.  He  said  in  substance 
that  words  which  in  a  conveyance  to  unmarried 
persons  would  create  a  joint  tenancy  or  a  ten- 
ancy in  common,  would  create  where  the 
grantees  were  husband  and  wife,  and  they  were 
so  named  in  the  conveyance,  a  tenancy  by  the 
entireties.  The  converse  of  this  proposition  is 
equally  true,  viz,  that  where  the  deed  would 
create  neither  a  tenancy  in  common  nor  a  joint 
tenancy  in  unmarried  persons  it  will  not  create 
a  tenancy  by  the  entireties  though  the  grantees 
may  be  described  as  husband  and  wife.  This  is 
illustrated  by  a  case  put  by  Preston  in  his  treatise 
on  Estates,  vol.  i,  p.  132,  as  follows:  a  lease  is 
to  be  made  to  three  persons,  to  A.  for  life,  to  B. 
in  tail,  and  to  C,  his  wife,  for  years.  Here  each 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


203 


takes  in  severalty,  for  a  several  estate  is  granted 
to  each.  Lewis,  C.  J.,  in  commenting  on  the 
case  put  by  Preston,  said  in  Stuckey  v.  Keefe, 
supra^  "We  do  not  see  how  it  could  be  other- 
wise. The  wife  under  her  lease  for  years 
acquired  no  interest  in  her  husband's  estate  in 
tail  and  could  have  no  claim  to  hold  it  as  survi- 
vor in  case  of  the  death  of  the  husbahd ;  and  the 
husband  by  virtue  of  a  conveyance  to  him  in  tail 
acquired  no  interest  in  his  wife's  term.  The  in- 
terest which  each  would  acquire  in  the  estate  of 
the  other  would  not  be  through  the  grant  to  the 
party  acquiring  it  but  would  be  such  as  the  law 
of  marriage  carves  out  of  the  estate  granted 
to  his  or  her  companion."  In  other  words, 
the  nature  of  the  thing  granted,  and  the 
words  of  the  grant,  are  to  be  taken 
into  consideration  as  well  as  the  exist- 
ence of  the  marriage  relation  between  the 
grantees. 

With  this  distinction  in  mind  let  us  now 
tnm  to  the  assignment  from  Fox  to  David 
and  Elizabeth  Young,  and  see  what,  and  in  what 
manner,  it  grants  to  each.  It  transfers  the  whole 
mortgage  debt  to  the  grantees,  and  in  a  sort  of 
habendum  clause  undertakes  to  describe  the  in- 
terest which  each  shall  take.  It  says  they  shall 
hold  in  equal  moieties  or  one-half  parts  as  ten- 
ants in  common.  This  shows  an  intent  that 
they  shall  not  take  by  entireties  but  as  tenants  in 
common.  But  the  assignor  seems  at  this  point 
to  have  recalled  the  fact  that  he  was  transferring, 
not  real,  but  personal  property,  the  evidence  of 
a  debt,  and  he  immediately  adds  by  way  of  ex- 
planation '<that  is  to  say,  one  full  equal  moiety 
or  half  part  to  the  said  David  Young,  his  heirs, 
execators  and  assigns,  and  the  remaining  one 
foil  equal  moiety  or  half  part  thereof  to  the  said 
Oizabeth  Young,  her  heirs,  executors,  adminis- 
trators and  assigns."  This  was  a  grant  to  each 
in  severalty.  lif  David  Young  should  die  this 
assignment  in  express  words  carried  his  half  to 
his  heirs,  personal  representatives  or  assigns  and 
not  to  his  wife  as  survivor.  If  Elizabeth  Young 
had  died  before  her  husband  her  one-half  of  this 
mortgage  was  her  separate  estate,  to  be  disposed 
of  by  her  will  or  to  go  into  the  hands  of  her  per- 
sonal representative  for  disposal  under  the  intes- 
tate laws.  Without  explanation  by  the  grantor 
the  words  first  used  to  describe  the  respective  in- 
terests of  his  grantees  would  have  given  them  a 
joint  interest,  to  which  a  right  of  survivorship 
wonW  have  attached  by  operation  of  the  rule  re- 
hcd  on  by  the  Court  below.  But  the  grantor 
did  not  leave  his  intention  to  stand  upon  words 
about  whose  effect  he  evidently  felt  uncertain, 
bat  proceeded  to  put  in  other  words,  words  of 
whose  meaning  he  felt  sure,  just  what  he  intend- 
ed and  what  was  exactly  in  accordance  with  the 

understanding  of  all  the  parties.    These  words 


give  one-half  of  the  mortgage  debt  to  each  in 
severalty,  and  provide  for  the  sale  by  either  of 
his  or  her  part  without  the  assent  of  the  other, 
and  in  case  no  sale  should  be  made  carry  the 
share  of  each  to  his  or  her  heirs  or  persoiuil  rep- 
resentative. To  hold  otherwise  would  be  to 
disregard  and  absolutely  to  subvert  the  intention 
of  the  assignor,  and  the  arrangement  under 
which  the  assignment  was  made.  If  Fox  had 
executed  two  assignments,  one  to  the  wife,  her 
heirs  and  assigns  for  one-half  of  the  mortgage, 
and  the  other  to  the  husband  for  the  remaining 
half  to  hold  for  himself,  his  heirs  and  assigns,  it  is 
not  likely  that  this  contention  would  ever  have 
arisen.  He  really  did  this,  but  put  both  instru- 
ments in  the  same  paper.  Their  effect  is  pre- 
cisely the  same  it  would  have  been  if  he  had 
separated  them  and  executed  and  delivered  each 
by  itself.  If  the  intent  was  left  in  doubt  upon 
the  terms  of  the  paper  instead  of  being,  as  it  is, 
quite  plain,  recourse  could  be  had  to  the  circum- 
stances out  of  which  the  assignment  grew  and 
the  character  of  the  entire  transaction  could  be 
taken  into  the  account  in  order  to  resolve  the 
doubt  and  settle  the  meaning  of  the  instrument: 
Taylor  v.  Birmingham,  29  Pa.  306  ;  Dexter  v. 
Billings,  no  Id.  135.  All  the  evidence  was  be- 
fore the  Court.  It  appeared  that  the  property 
belonged  to  David  Young.  His  wife  demanded 
as  the  price  of  her  joining  in  the  deed  that  she 
should  have  three  thousand  dollars  out  of  the 
purchase  money.  Her  husband  yielded  to  her 
demand.  The  assignment  by  Young  to  Fox  and 
the  assignment  of  the  same  mortgage  in  equal 
half  parts  to  Young  and  to  his  wife  was  the 
method  resorted  to  to  carry  out  the  bargain  be- 
tween Young  and  his  wife  and  give  to  her  the 
three  thousand  dollars  out  of  the  purchase 
money  to  hold  as  her  separate  property  free 
from  the  control  and  the  survivorship  of  her  hus- 
band. But  we  are  nevertheless  of  the  opinion 
that  the  decree  must  be  affirmed.  The  laches 
of  the  petitioner  were  properly  held  to  be  a  fatal 
barrier  in  the  way  of  the  relief  sought.  He  is 
the  grandson  of  David  Young  and  Elizabeth 
Young.  She  survived  her  husband  and  was  the 
executrix  named  in  his  will.  She  settled  her  ac- 
count as  executrix  and  it  was  duly  confirmed. 
She  survived  the  confirmation  of  her  account 
more  than  eight  years.  During  about  eight 
years  of  this  time  the  petitioner  was  of  full  age. 
He  neither  appealed  from  the  decree  of  con- 
firmation nor  applied  for  a  review  of  the  account. 
He  waited  till  her  death,  and  till  her  executor 
is  engaged  in  the  settlement  of  her  estate,  and 
then  asks  by  this  petition  that  her  executor  be  re- 
quired to  file  an  account  showing  the  disposition 
made  by  his  grandmother  of  the  one  half  of  the 
mortgage  held  by  David  Young  under  the  assign- 
ment by  Mr.  Fox.    This  is  in  effect  an  attempt 
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to  open  by  indirection  the  decree  of  confirma- 
tion made  upon  the  final  settlement  of  Elizabeth 
Young  as  executrix  of  David  Young.  That  de- 
oree  stands  uni^pealed  from  and  it  cannot  now 
be  disturbed  in  the  naanner  attempted.  For 
this  reason  the  petition  was  rightly  dismissed  and 
the  decree  of  the  Orphans'  Court  is  affirmed. 

J.  D.  B.,  jr. 

]Nly  '94,  153.  Janttary  23,  1895. 

Saake  v.  Domer. 

Married  women — Husband  and  wife — Act  of 
June  J,  liiy — Separate  projberty  of  wife — 
Power  of  disposition  over —  Claim  that  proper- 
ty in  possession  of  wife^  belongs  to  husband-^ 
Burden  of  proof. 

There  is  no  preramption  arising  from  a  wife's  posses- 
sion of  money  that  she  stole  it  m>m  her  husband,  and 
if  he  alleges  that  she  took  it  from  him  without  his  consent 
or  knowledge,  he  most  support  his  assertion  by  evidence. 


It  is  not  soffident  to  aver  in  his  biU  that  she  did  so, 
when  that  aTcrment  is  specifically  denied  by  the  answer. 

A  married  woman  being  the  owner  of  money  or  other 
property,  has  an  nndoubt^  right  nnder  the  Act  of  Jane 
3, 1887,  to  dispose  of  it  b]r  way  of  a  tmst  or  otherwise. 

Appeal  of  Charles  Saake,  plaintifT,  from  the 
decree  of  the  Common  Pleas  No.  2,  of  Philadel- 
phia County,  sustaining  exceptions  filed  to  the 
report  of  the  master  in  a  suit  in  equity  brought 
by  Charles  Saake  against  Elizabeth  Domer  to 
obtain  discovery  as  to  certain  property  in  the 
possession  of  said  defendant,  and  for  a  decree 
Uiat  said  property  should  be  ordered  to  be  deliv- 
ered to  the  plaintiff. 

The  facts  of  this  case  as  found  by  James  L. 
Miles,  Esq.,  master,  were  as  follows : — 

The  plaintiff,  Charles  Saake,  married  Henri- 
etta Domer,  sister  of  the  defendant,  March  4, 
1S73,  ^^^  ^^^^  ^^^  her  up  to  January  10,  1890, 
when  she  died  intestate,  leaving  to  survive  her 
four  minor  children  the  issue  of  the  said  marriage. 

At  the  time  of  said  marriage  Mrs.  Saake  Imd 
no  separate  estate  or  property  of  her  own. 

After  her  marriage  she  received  no  property 
or  estate  by  will  or  descent,  but  the  defendant 
testified  that  her  mother,  who  was  a  woman  of 
means,  gave  her  sister  money  from  time  to  time, 
sometimes  in  her  presence ;  and  that  when  her 
sister  gave  her  (the  defendant)  the  money  it  was 
sought  to  recover,  she  told  her  that  it  was  money 
she  had  saved  up,  and  that  none  of  it  belonged 
to  her  husband. 

The  plaintiff  carried  on  the  business  of  a  costu- 
mer  at  466  North  Eighth  street,  where  his  wife 
asssted  him  in  the  store  and  in  the  manufacture 
of  costumes,  and  where  she  took  in  and  paid  out 
money  incident  to  the  business,  and  also,  as  tes- 


tified to  by  the    plaintiff,  received    from  him 
money  for  the  house,  but  no  spending  money. 

On  September  21st  Mrs.  Saake  took  the  de- 
fendant, Elizabeth  Domer,  her  sister,  to  die 
Philadelphia  Saving  Fund  Society  and  theae  traas- 
ferred  to  her  the  sum  of  two  hundred  dollais, 
Mrs.  Saake  having  at  the  time  an  account  with 
the  savings  fund  society,  of  which  the  two  hun- 
dred dollars  was  a  part. 

Defendant  then  opened  an  account  in  her 
name  at  the  same  institution,  and  the  money  nas 
placed  to  her  credit;  subsequently,  upon  Novem- 
ber 25 ,  1890,  she  made  a  deposit  of  fifty  doUars, 
and  upon  January  7, 1890,  a  further  deposit  of  fifty 
dollars,  both  of  which  she  received  about  the 
time  of  decease  of  Mrs.  Saake.  Upon  January 
•22,  1890,  twelve  dajTs  afta*  the  death  of  Mrs. 
Saake,  a  further  deposit  was  made,  this  money 
was  received  by  the  defendant  from  Mrs.  Mooce, 
another  sister  of  Mrs.  Saake;  this  manifestly 
came  from  the  same  source,  as  defendant  testified, 
'^Mrs.  Saake  gave  me  I375.  The  money  is4till 
to  my  credit  in  the  saving  fund."  She  further 
testified,  ''I  do  not  hold  this  money  for  myaetf, 
but  I  hold  it  for  the  benefit  of  Mrs.  Saake'schiki- 
ren,  especially  for  Amelia.  I  hold  it  in  conse- 
quence of  what  she  said  to  me." 

Upon  these  fiu:ts,  the  master  found  that  the 
sum  of  I375  (together  with  the  interest  accumu- 
lated upon  the  same)  deposited  by  the  defendant, 
Elizabeth  Domer,  in  the  Philadelphia  Saving 
Fund  Society,  belonged  to  and  was  the  property 
of  Charles  Saake. 

To  this  finding  the  defendant  excepted,  and 
the  exceptions  were  sustained  by  the  Court, 
Pennypacker,  J.  Whereupon  the  plaintiff  took 
this  appeal,  assigning  for  error  this  action  of  the 
Court. 

Henry  J.  Scott,  for  appellant. 

Where  the  findings  of  a  master  have  been  set 
aside,  the  Supreme  Court,  having  equal  advan- 
tages in  arriving  at  the  truth,  will  examine  the 
testimony  and*determine  whether  it  sustains  the 
master. 

Mirkil  v,  Morgan,  134  Pa.  144. 

Where  much  of  the  evidence  given  before  a 
master  is  of  a  vague  and  uncertain  character,  yet 
if  in  his  conclusions,  he  disregards  such  evidence, 
and  bases  his  findings  upon  testimony  that  is  cer- 
tain ^nd  definite,  there  is  no  reason  for  revers- 
ing the  decree  reported  by  him. 

Perry's  Appeal,  8  Atlantic  Rep.  450. 
The  burden  is  upon  the  defendant  to  show 
conclusively  that  the  money  was  the  wife's  and 
not  the  plaintiffs. 

McDermotf  8  Appeal,  106  P^  358. 

Grade's  Estate,  158  Id.  521. 

Wm.  Henry  Lex^  for  ai^[>ellee,  cited— 
Adams  v.  Grey,  3a  Wkbkly  Notes,  192. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


205 


April  8,  1895.  McCoLLUM,  J.  This  is  a 
case  in  which  a  husband  tried  to  annul  a  trust 
created  by  his  wife  for  the  benefit  of  their  chil- 
dren,  and  to  appropriate  the  subject  of  it.  To 
accomplish  his  purpose,  he  entered  a  Court  of 
equity  and  craved  its  assistance.  He  made  his 
wife's  sister  defendant  in  his  bill,  and  as  he  pro- 
ceeded upon  his  suspicion  rather  than  upon  his 
knowledge  of  the  existence  of  facts  entitling 
him  to  what  he  sought,  he  inserted  in  it  a  prayer 
for  discovery.  An  answer  was  filed  and  a  master 
was  appointed,  who,  upon  a  hearing  had,  re- 
ported that  the  defendant  received  from  the 
plaintiff's  wife  three  hundred  ancl  seventy-five 
dollars  in  trust  for  his  children,  and  that  the 
money  so  received  belonged  to  him.  The  master 
allowed  the  plaintiff  to  testify  in  his  own  behalf, 
aMougfa  it  was  objected  that  his  wife  being 
dttd  he  was  not  a  competent  witness.  There 
wt0  not  a  word  in  his  testimony  tending  to  sup- 
port the  allegation  in  the  bill  that  his  wife  took 
his  money  without  his  consent  and  gave  it  to 
her  sister,  or  which  indicated  that  anybody  had 
taken  his  money  without  his  permission.  The 
substance  of  his  testimony  was  that  he  was  mar- 
ried in  1873,  and  his  wife  died  in  1890;  that  she 
had  no  money  when  he  married  her,  and  he  was 
not  aware  that  she  acquired  any  by  will  or  de- 
scent during  coverture.  In  regard  to  money  he 
let  her  have  from  time  to  time,  he  said :  ''I 
gave  her  money  for  the  house  and  whatever  she 
needed,  and  that  is  all.  I  gave  her  no  spend- 
ing money."  He  did  not  claim  or  suggest  that 
this  money  was  more  than  sufficient  for  the  pur- 
pose for  which  it  was  given,  or  that  any  portion 
of  it  entered  into  the  trust  fund.  He  called  the 
defendant  for  cross-examination  under  the  stat- 
ute and  she  testified  to  receiving  the  money  as 
staled  by  the  master,  and  that  when  she  received 
it,  her  sister  told  her  it  was  money  she  had 
"saved  up,"  and  that  none  of  it  belonged  to 
her  husband.  She  also  testified  that  her  mother 
who  was  "a  woman  of  means,"  g^ve  her  sister 
money  from  time  to  time,  and  sometimes  in  her 
presence.  In  regard  to  money  given  in  her 
presence  she  said :  "I  was  present  several  times 
when  my  mother  gave  her  money ;  sometimes 
the  amount  would  be  as  high  as  f  50 ;  one  time 
I  know  she  got  $2$ ;  I  think  it  would  aggregate 
more  than  |too.  I  can't  say  it  was  over  laoo." 
The  plaintiff  and  the  defendant  were  the  only 
witnesses  in  the  case,  and  we  have  referred  to  all 
of  their  testimony  which  affects  the  ownership 
of  the  trust  fund.  In  this  testimony  there  is  no 
fidr  basis  for  an  inference  that  this  fund  was 
nved  from  money  which  the  plaintiff  let  his 
wife  have,  or  that  she  at  any  time  appropriated 
any  of  his  money  surreptitiously.  His  own 
evidence  excludes  such  an  inference.  True,  he 
aUq^  in  his  bill  that  his  wife  took  his  money 


without  his  consent  or  knowledge,  but  the  an- 
swer to  this  allegation  was  responsive,  and  spe- 
cifically denied  it.  There  is  no  presumption 
arising  from  the  marital  relation  which,  in  the 
presence  of  this  answer  and  the  testimony  in 
the  case,  is  sufficient  to  establish  the  plaintiff*s 
claim  to  the  trust  fund.  All  the  evidence  har- 
monizes with  and  supports  the  declaration  of  his 
wife  when  she  created  the  trust,  and  rejects  the 
imputation  of  dishonesty  on  which  his  bill  was 
based.  It  shows  that  his  wife  received  from  her 
mother  from  time  to  time  gifts  of  money  from 
which  she  might  have  accumulated  the  fund  in 
dispute  and  as  there  is  nothing  in  the  evidence 
which  suggests  that  it  could  have  been  raised 
from  her  husband's  money,  we  think  the  learned 
Court  below  was  justified  in  rejecting  the  learn- 
ed master's  conclusion  as  to  the  ownership  of  it, 
and  in  dismis»ng  the  plaintiff's  bill.  The  only 
inference  &irly  deducible  from  the  testimony  is 
that  Mrs.  Saake  was  the  owner  of  the  money 
with  which  she  created  the  trust,  and  being  th^ 
owner  of  it  she  had  a  clear  right  under  the  Act 
of  June  3,  1887,  to  dispose  of  it  as  she  did. 
There  is  no  presumption  arising  from  a  wife's 
possession  of  money  that  she  stole  it  from  her 
husband,  and  if  he  alleges  that  she  took  it  from 
him  without  his  consent  or  knowledge,  he  must 
support  his  accusation  by  evidence.  It  is  not 
sufficient  to  aver  in  his  hill  that  she  did  so,  when 
that  averment  is  specifically  denied  by  the  an- 
swer. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  appellant.  s.  h.  t. 


Jan.  '95,  13. 


March  12,  1895. 


Huston's  Estate. 


Book  accounts,  when   incompetent  as  evidence 
— Silence  not  an  admission, 

A  book  account  contained  in  the  ledger  of  a  decedent 
which  does  not  purport  to  be  a  book  of  original  entries, 
and  many  of  the  items  of  which  are  not  in  chronological 
order,  Is  not,  when  unsupported  by  other  testimony,  ad- 
missible as  evidence  of  indebtedness  in  favor  of  the  de« 
cedent. 

The  mere  fact  that  a  person  was  present  at  an  audit 
when  the  cjuestion  of  his  indebtedness  to  a  decedent's  es- 
tate was  discussed,  heard  that  the  books  showed  a  large 
balance  due  from  him  to  the  decedent,  and  made  no  ob- 
jection, is  not  sufficient  to  warrant  a  finding  that  he  was 
indebted  to  the  estate,  when  the  matter  before  the  auditor 
was  solely  in  relation  to  an  attempted  surcharge  of  the  ad- 
ministrators. 

Appeal  of  Oscar  Huston  from  the  decree  of 
the  Orphans*  Court  of  Monroe  County. 

Robert  Huston  died  May  11,  1888,'intestate, 
leaving  to  survive  him  a  widow  and  five  chil- 
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dren,  viz.:  Oscar  Huston,  the  appellant,  and 
Horace  G.  Huston,  Milton  Huston,  Owen  Hus- 
ton and  Altha  B.  Morgan,  intermarried  with  Eli 
B.  Morgan,  and  since  deceased. 

Letters  of  administration  on  the  estate  of 
Robert  Huston,  deceased,  were  granted  to  Hor- 
ace G.  Huston  and  Milton  Huston,  who  filed 
their  first  and  final  account  on  January  ii, 
1893,  to  which  exceptions  were  filed  by  Eli 
B.  Morgan,  and  an  auditor  was  appointed  to  ex* 
amine  and  if  necessary  restate  the  account  and 
make  distribution.  Before  the  auditor  Eli  B. 
Morgan  sought  to  have  the  administrators  sur- 
charged, inter  alia^  with  a  book  account  of  Rob' 
ert  Huston  against  Oscar  Huston,  which  the  au- 
ditor refused  to  do,  but  found  that  Oscar  Hus- 
ton was  indebted  to  the  estate  in  the  sum  of 
12,070.26,  and  set  this  amount  off  against  his 
share  of  the  estate.  No  claim  was  nude  before 
the  auditor  that  any  amount  should  be  set-off 
against  Oscar  Huston's  share.  By  agreement 
the  account  of  Milton  Huston,  agent  for  the 
widow  and  heirs  in  the  management  of  (he  real 
estate  of  said  Robert  Huston,  deceased,  was  also 
submitted  to  the  auditor  for  the  purpose  of  hav- 
ing the  auditor  distribute  the  balance  in  the 
hands  of  said  agent,  Milton  Huston.  The  au- 
ditor distributed  both  funds  and  awarded  Oscar 
Huston  nothing,  applying  his  share  to  the 
amount  which  the  auditor  found  Oscar  Huston 
owed  said  estate.  The  auditor  relied  in  support 
of  his  finding  on  the  fact  that  the  question  of 
the  alleged  indebtedness  of  Oscar  Huston  to  the 
estate  was  asserted  before  the  auditor  in  Oscar's 
presence,  and  that  a  ledger  of  the  decedent  showed 
such  indebtedness ;  the  ledger  did  not  purport 
to  be  a  book  of  original  entries  and  some  of  the 
items  were  not  in  chronological  order.  Excep 
tions  to  the  auditor's  report  were  filed  by  Oscar 
Huston,  which  were  dismissed  and  a  petition 
was  presented  to  the  Orphans'  Court  for  a  re 
hearing,  which  was  also  refused,  and  the  Court 
overruled  the  exceptions;  from  which  decree 
this  appeal  is  taken. 

W.  A.  Erdman^  for  appellant. 

The  appellant  is  placed  in  the  novel  position 
of  having  an  auditor  find  a  fact  and  perform  an  act 
unsought  before  him,  and  of  which  the  appellant 
had  no  notice  and  consequently  no  opportunity 
to  defend.  No  effort  was  made  to  discover 
whether  Oscar  Huston  was  indebted  to  his  father 
for  the  purpose  of  setting  off  such  amount 
against  his  distributive  share,  and  no  evidence 
was  taken  for  that  purpose.  No  one  asked  the 
auditor  to  find  that  he  was  indebted  to  his  father 
in  any  amount,  or  to  set  off  any  sum  against  his 
distributive  share.  The  auditor's  findings  are 
unsupported  by  evidence,  the  testimony  having 
been  taken  in  a  collateral  proceeding,  and 
should  have  no  more  force  and  effect  than  a  ver- 


dict in  dollars  and  cents  of  a  jury  trying  a 
criminal  case. 

If  the  plaintiff's  case  was  not  proved,  the 
silence  of  the  defendant  did  not  help  it. 

American  Underwriters  Asso.  v,  George,  97  Pit. 
238. 

The  copy  of  the  book  entries  shows  that  the 
decedent's  book  was  incompetent  as  evidence : 
because  it  is  not  a  book  of  original  entries,  as  is 
evidenced  on  its  face  by  reference  to  pages  in 
day  books ;  because  the  majority  of  the  charges 
therein  contained  are  lumped  sums. 

Nichols  et  al.  v,  Haynes,  78  Pa.  174.  # 

Corr  V.  SeHerset  al.,  100  Id.  169. 

Because  many  of  the  items,  and  these  the 
principal  part  of  the  account,  are  not  the  proper 
subject  of  book  entry.  Books  of  original  entry 
are  net  evidence  of  the  casual  sale  of  a  ^eci^ 
article,  the  seller  not  being  in  that  kind  of  busi* 
ness. 

Shoemaker  v.  Kellogg,  11  Pa.  310. 

Stuckslager  v,  Neel,  123  Id.  53. 

Items  chaiiging  board  and  cash  are  not  die 
proper  subject  of  a  book  entry. 

Gibbon's  Estate,  i  Leg.  Gaz.  R.  29. 

The  items  contained  in  said  account  were  not 
proven. 

The  auditor's  finding  being  entirely  based  on 
incompetent  testimony,  has  nothing  to  support 
it  and  must  fall. 

Speakman*s  Appeal,  71  Pa.  25. 
Sawtelle's  Appeal,  84  Id.  309. 
Breneman*s  £^tate,  65  Id.  299. 
Harbi8on*s  Estate,  145  Id.  456. 

J,  B.  Storm^  (with  him  Palmer  and  Charles 
B,  S/qp/es),  for  appellee. 

Entries  made  by  a  father  in  a  book  are  evi- 
dence of  advancement. 

Hengst*s  Estate,  6  Watts.  86. 
Oiler  V.  Bonebrake,  6$  Pa.  338. 

An  entry  by  a  father  in  his  account  book  of  a 
charge  against  his  daughter  for  cash  paid  her  in- 
dicates an  advancement ;  such  inference  stands 
until  overthrown  by  other  evidence. 
Auchy*s  Estate,  7  Montg.  Co.,  21. 

The  Court  refused  to  interfere  with  the  find- 
ing of  an  auditor  that  a  debt  was  converted  into 
an  advancement. 

Stckler's  Estate,  2  Mona.  23. 

April  1, 1895.  Sterrett,  C.  J.  If  thequeslion 
of  Oscar  Huston's  alleged  indebtedness  to  his 
father's  estate  had  been  properly  raised  before 
the  learned  auditor,  and  the  fact  of  its  existence 
and  the  amount  thereof  had  been  established  by 
competent  evidence,  there  would  have  been  no 
error  in  setting  off  the  same,  or  part  thereof. 
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against  Oscar's  distributive  share  in  his  father's 
estate ;  but  no  offer  was  made  to  prove  such  in- 
debtedness for  that  purpose,  nor  was  there  any 
evidence  before  the  auditor  sufficient  to  justify 
him  in  finding  such  indebtedness  for  any  pur- 
pose. 

Standing  alone  and  unsupported  by  any  other 
testimony,  the  so-called  "book  account  .... 
against  Oscar  Huston  as  contained  in  the  led- 
ger of  Robert  Huston,"  was  incompetent  for 
either  purpose.  It  does  not  purport  to  be  a 
book  of  original  entries.  On  the  contrary, 
many  of  the  entries  therein  are  not  in  chrono- 
logiod  order,  and  some  of  them  evidently  refer 
to  other  books,  not  produced,  and  in  regard  to 
which  no  explanation  appears  to  have  been 
given. 

The  question  of  appellant's  alleged  indebted 
ness  arose  on  exceptions  to  the  account  of  the 
administrators,  filed  for  the  purpose  of  surcharg- 
ing said  accountants  with  the  amount  thereof. 
This  course  was  resisted  by  them;  and  one  of 
them  testified  in  substance  that  Oscar  denied 
owing  the  estate  anything,  and  further,  that  on 
account  of  the  condition  of  decedent's  books 
they  were  advised  by  their  attorney  not  to  bring 
suit  on  the  account,  "as  they  would  be  b«iten." 
In  this  he  was  corroborated  by  the  attorney  re- 
ferred to,  who  testified  in  substance  that  he  ad- 
vised against  the  appraisement  of  the  account, 
because  on  its  face  it  was  such  as  could  not  be 
collected,  and,  learning  klso  that  Oscar  disputed 
the  account,  he  advised  against  bringing  suit. 

In  view  of  this  and  other  testimony  the  au- 
ditor refused  to  surcharge  the  accountants  with 
the  alleged  balance  claimed  to  be  due  by  Oscar 
Huston  to  the  estate ;  but  he  proceeded  to  say 
that  Oscar  "was  present  at  the  hearing  of  the 
audit  when  this  question  of  his  indebtedness  to 
the  estate  was  discussed,  heard  that  the  books 
showed  a  large  balance  due  from  him  to  his 
father  .  .  and  made  no  objections.  The  auditor 
therefore  decides  to  set  off  this  balance,  |2,. 
070.26,  shown  by  said  books  to  be  due  the  de- 
cedent from  the  said  son  Oscar,  against  his  share 
as  an  heir ;  and  as  this  balance  is  considerably 
greater  than  his  share  in  the  present  distribution, 
the  whole  fund  for  distribution  is  distributed  to 
die  remaining  heirs."  This  conclusion,  as  we 
have  seen,  is  unwarranted  by  any  evidence  in 
the  case,  unless  the  fact  of  appellant's  presence 
at  the  audit  and  his  silence  while  the  question  of 
his  indebtedness  to  the  estate  was  discussed,  can 
be  construed  as  an  admission  of  said  indebted- 
ness by  him.  In  view  of  the  fact  that  the  dis- 
cussion referred  to  was  solely  in  relation  to  the 
attempted  surcharge  of  the  administrators,  it  can 
not  be  possible  that  appellant's  presence  and 
silence  will  justify  any  such  conclusion  as  that 
drawn  by  the  auditor.     It  was  wholly  unwar- 


ranted ;  and  the  exception  recited  in  the  first 
specification  should  have  been  sustained.  In  so 
far  as  the  remaining  assignments  of  error  involve 
the  same  erroneous  conclusion,  they  are  also 
sustained. 

Decree  reversed  with  costs  to  be  paid  by  the 
appellees;  and  it  is  ordered  that  the  record  be 
remitted  to  the  Court  below  with  instructions  to 
distribute  the  fund  in  accordance  with  this 
opinion.  w.  c.  s. 


Jan.  '95, 35a  &  368.  March  8,  1895. 

Estate  of  Ellen  J.  Marker. 

Appeal  of  J.  M.  Titlow  et  al.  Exrs. 

Appeal  of  EUena  B.  White. 

Assignment  of  insurance  policy — Trusty  parol 
evidence  to  establish — Nature  of  trust  shown 
by  actions  of  parties. 

An  absolute  assignment  of  a  policy  of  life  insurance 
by  a  daughter  to  her  mother  may  be  shown  by  parol  to 
have  been  intended  to  create  a  trust  in  the  mother  to  col- 
lect and  manage  the  insurance  money  and  apply  the  in- 
come to  the  support  and  care  of  the  daughter. 

When  it  appears  that  for  a  period  of  twenty-seven 
years  the  daughter  was  almost  entirely  dependent  upon 
the  mother,  that  no  account  of  receipts  or  expenditures 
was  kept  or  demanded,  and  no  charges  for  care  and  main- 
tainance  made,  on  the  death  of  the  mother  her  estate  will 
not  be  charged  with  interest  during  the  whole  twenty- 
seven  years,  less  a  small  credit  based  upon  an  estimate 
of  the  expenditures. 

Under  such  circumstances  it  will  be  presumed  that  the 
mother  was  entrusted  with  the  management  of  the  princi- 
pal and  the  expenditure  of  the  income  with  no  thought 
or  intention  of  accounting  for  the  income,  otherwise 
than  by  the  support  of  her  (Uiughter,  and  the  said  daughter 
is  therefore  only  entitled  to  the  principal  of  the  insurance 
money  with  interest  from  the  date  of  the  mother's  death. 

Appeals  of  J.  M.  Titlow  and  L.  V.  Titlow,  ex- 
ecutors of  the  will  of  Ellen  J.  Harker,  deceased, 
and  of  Ellena  B.  White,  from  the  decree  of  the 
Orphans'  Court  of  Berks  County,  making  distri- 
bution in  the  estate  of  Ellen  J.  Harker. 

When  the  account  of  the  executors  came  up 
for  audit  before  Bland,  P.  J.,  Ellena  B.  White, 
a  daughter  of  decedent,  presented  a  claim  for  the 
principal  of  a  policy  of  insurance  for  l5,ooo, 
which  she  claimed  her  mother  had  collected  for 
her  in  1867,  and  for  interest  upon  the  same  for 
27  years,  less  certain  credits.  The  auditing  Judge 
found  the  facts  in  relation  to  this  claim  to  be  as 
follows : — 

*'That  about  the  year  1863,  Ellena  B.  Harker, 
now  Ellena  B.  White,  the  claimant,  a  daughter 
of  Ellen  J.  Harker,  the  decedent,  was  joined  in 
marriage  with  one  Meyer  Hermann,  and  after 
her  marriage  resided  with  her  said  husband  in 
the  city  of  Philadelphia,  until  some  time  in  the 
year  1865. 

"2.  That  on  January  21, 1865,  the  New  York 
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Life  Insurance  Company,  upon  the  application 
of  said  Meyer  Hermann,  issued  a  policy  of  in- 
surance, num|)ered  29227,  for  the  sumof  I5000, 
upon  the  life  of  said  Meyer  Hermann,  payable 
upon  his  death  to  his  said  wife,  EUena  B.  Her- 
mann, now  Ellena  B.  White. 

<'3.  That  after  the  issuance  of  said  policy, 
and  some  time  during  the  year  1865,  Meyer 
Hermann  left  the  city  of  Philadelphia  for  San 
Francisco ;  that  he  subsequently  took  passage 
from  San  Francisco  on  a  vessel  bound  for  Port- 
land, Oregon  ;  that  the  vessel  on  which  he  sailed 
was  wrecked  on  the  bar  at  the  mouth  of  the  Col- 
umbia River,  and  he  was  drowned,  or  otherwise 
came  to  his  death,  in  the  wreck. 

"4.  That  on  March  29,  1867,  Ellena  B.  Her- 
mann, now  Ellena  B.  White,  the  claimant,  exe- 
cuted under  seal,  and  delivered,  an  assignment  of 
said  policy  of  insurance,  to  her  mother,  Ellen  J 
Harker,  the  decedent,  in  the  following  form  : — 

"For  value  received,  I  do  hereby  assign  and 
transfer  unto  Ellen  J.  Harker,  the  annexed  pol 
icy  of  insurance,  issued  by  the  New  York  Life 
Insurance  Company,  upon  the  life  of  Meyer 
Hermann,  and  known  as  No.  29227,  and  all 
dividends,  benefit,  and  advantage  to  be  had  or 
derived  therefrom.  To  have  and  to  hold  the 
same  unto  the  said  Ellen  T.  Harker,  her  execu- 
tors, administrators  and  assigns. 

'< Witness  my  hand  and  seal  this  29th  day  of 
March,  oiie  thousand  eight  hundred  and  sixty 
seven. 

"Sealed  and  Ellena  B.  Hermann  [seal.] 
delivered  in  the 

presence  of 
"Joshua  Spering, 
"H.  C.  Young.'' 

"5.  That  no  valuable  consideration  passed 
from  Ellen  J.  Harker  to  Ellena  B.  Hermann, 
for  the  assignment  mentioned  and  found  in  the 
4th  finding  of  fact,  and  that  the  statement  or  re- 
cital therein,  of  a  valuable  consideration,  was 
merely  formal.  That  no  valuable  consideration 
passed  from  Ellen  J.  Harker  to  Ellena  B.  Her- 
mann at  the  time  of  the  execution  of  the  assign- 
ment, or  at  any  other  time ;  and  that  it  was  not 
intended  by  the  parties  to  the  assignment,  that  a 
valuable  consideration  should  at  any  time  pass 
from  Ellen  J.  Harker  for  th^  assignment.  That 
the  inducement  and  motive  of  the  assignment 
arose  out  of  the  following  facts  :  Ellen  B.  Her- 
mann was  at  the  time  of  the  assignment,  is  now, 
and  during  the  whole  interval  of  time  has  been 
a  person  of  weak  mind,  and  incapable  of  the 
custody  and  management  of  money.  At  the 
time  the  assignment  was  made  she  was  living 
with  her  mother,  Ellen  J.  Harker,  and  was  being 
supported  by  her.  She  was  absolutely,  and  very 
properly,  subject  to  and  under  the  control  of  her 
mother,  Mrs.  Harker.      Mrs.  Harker  knew  that 


Mrs.  Hermann  was  weak  in  mind  and  unfit  to 
have  the  possession  and  disposal  of  money,  and 
determined  that  any  money  which  should  be 
paid  upon  the  policy  should  not  be  paid  to  Mrs. 
Hermann,  but  to  herself,  in  trust,  and  for  the 
use  of  Mrs.  Hermann.  That  in  execution  of  her 
design  to  take  the  proceeds  of  the  insurance  pol- 
icy in  trust  for  Mrs.  Hermann,  Mrs.  Harker  re- 
quired and  obtained  from  Mrs.  Hermann  the 
assignment  of  the  policy  and  its  proceeds  men- 
tioned and  found  in  the  4th  finding  of  fact. 
That  Mrs.  Harker  declared,  at  the  execution  of 
the  assignment  of  the  policy,  on  March  29, 1867, 
in  the  presence  and  hearing  of  the  witnesses  to 
the  assignment,  and  of  Mrs.  Hermann,  the  as- 
signment was  executed  and  delivered  by  Mrs. 
Hermann  upon  the  faith  of  the  declaration,  that 
Mrs.  Hermann  was  unfit,  by  reason  of  mental 
weakness,  to  receive  the  money  payable  on  the 
policy,  and  that  the  object  of  the  assignment  was 
to  enable  her,  Mrs.  Harker,  to  draw  the  money 
from  the  company  in  order  that  she  might  re- 
ceive and  hold  it  in  trust  for  Mrs.  Hermann,  and 
invest  it  so  that  Mrs.  Hermann  would  get  flie 
benefit  of  it ;  and  that  she,  Mrs.  Harker,  would 
pay  it  out  to  Mrs.  Hermann,  or  for  her  use,  as 
she  might  need  it.  That  Mrs.  Hermann  exe- 
cuted and  delivered,  and  Mrs.  Harker  accepted 
the  assignment  of  said  policy,  in  pursuance  of  an 
understanding  and  agreement  between  them, 
that  she,  Mrs.  Harker,  should  invest  the  proceeds 
of  the  policy  for  the  use  of  Mrs.  Hermann,  and 
pay  them  to  the  latter,  or  for  her  use,  as  her 
needs  should  require. 

"6.  That  on  June  26,  1867,  Ellen  J.  Harker, 
the  decedent,  received  from  the  New  York  Life 
Insurance  Company,  in  full  for  all  claim  for  loss 
on  said  policy,  the  sum  of  I4975.07,  and  gave  a 
receipt  in  writing  to  the  company  in  the  follow- 
ing form : — 

"Philadelphia,  June  26,  1867. 

"Received  from  the  New  York  Life  Insiirance 
Company,  by  the  hand  of  Thomas  I.  Lancaster, 
agent  of  said  company  at  Philadelphia,  the  sum 
of  four  thousand  nine  hundred  and  seventy-five 
and  7-100  dollars,  which  is  in  full  for  all  claim 
for  all  loss  under  the  within  policy  No.  29227,  of 
the  New  York  Life  Insurance  Company,  which 
said  policy  is  hereby  cancelled  and  surrendered 
to  the  company.  Ellen  J.  Harker. 

^4975  7-100 

as  per  following  statement : — 

Amt.  Ins      ...  I5000  00 

3  Notes,  ^43  each      ^129  00 

Int 3  93      132  93 


Div.  '66  &  '7 


^4867  07 
108  00 

J4975  07" 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


209 


"That  Ellen  J.  Harker,  the  decedent,  re- 
ceived the  said  ^4975.071  from  said  insurance 
company,  m  trust  and  for  the  use  of  said  EUena 
B.  Hermann^  now  Ellena  B.  White,  the  claim- 
ant, in  pursuance  of  the  said  understanding  and 
agreement  mentioned  and  found  in  the  fifth  find- 
ing of  fact.  That  Mrs.  Harker,  on  various  oc- 
casions, after  she  received  said  insurance  money, 
the  last  occasion  being  within  a, month  of  her 
dteease,  declared  that  she  held  it  for  the  claim- 
ant. 

"7.  That  having  received  the  proceeds  of  said 
policy  as  mentioned  and  found  in  the  fifth  and 
sizdi  findings  of  fact,  Ellen  J.  Harker  invested 
the  same  in  real  estate,  in  the  city  of  Philadel- 
phia,  in  her  own  name,  and  it  continued  to  be 
invested  in  real  estate  in  her  own  name  up  to 
^  time  of  her  death.  That  Ellen  J.  Harker 
died  seized  of  a  large  amount  of  real  estate,  situ- 
ate in  Philadelphia  and  Reading,  Pennsylvania, 
Ocpe  May,  New  Jersey,  and  other  places,  com- 
prising 21  houses  and  lots  in  Philadelpi&ia,  i 
hoiftse  and  lot  in  Reading,  2  lots  in  Cape  May,  i 
mmnproVed  lot  at  Englesidci  and  one  at  Chisel- 
hurst.  That  no  proof  wae  submitted  of  the 
market  value  of  said  real  estate,  but  it  does  ap- 
pear in  proof,  and  is  found  as  a  fact,  that  it  is 
sufnect  to  mortgages  amounting  in  the  aggregate 
to  120,146  and  to  a  ground  rent  of  ^4,200. 

"That  Ellena  B.  Hermann  resided  with,  and 
was  whoUv  maintained  by.  her  mother,  Ellen  J. 
Harker,  from  the  time  of  her  marriage  with 
Meyer  Hermann  in  1863  until  1869,  when  she 
married  one  Thomas  J.  White,  and  left  her 
mother  to  reside  with  him;  that  Thomas  J. 
White  died  in  the  month  of  November,  1883 ; 
that  during  the  life  of  Mr.  White  and  his  mar- 
riage with  the  claimant,  Mrs.  Harker  supplied 
money  and  clothing  to  the  claimant,  and  the 
claimant  during  a  period  of  seven  months  in  the 
year  1883,  while  Mr.  White  was  still  living,  lived 
with  and  was  entirely  maintained  by  her  mother, 
Mrs.  Harker ;  and  that  from  the  death  of  Mr. 
White  in  November,  1883,  to  March  i,  1893, 
Mrs.  Harker,  the  decedent,  supported,  clothed 
and  wholly  maintained  Ellena  B.  White,  the 
claimant. 

"9.  That  from  the  assignment  of  the  policy, 
March  29,  1867,  to  her  death,  on  March  15, 
1893,  ^®  decedent,  Ellen  J.  Harker,  paid  to, 
and  for  the  use  of  Ellena  B.  White,  the  claimant, 
for  her  maintainance  and  support  the  sum  of 
|62oO|  for  which  her  estate  is  entitled  to  credit 
on  account  of  the  said  trust  money  and  its  in- 
terest ;  and  that  there  is  now  due  to  Ellena  B. 
White,  on  account  of  said  trust  fund  of  ^4975.- 
07,  and  its  interest  from  the  date  of  its  receipt 
by  the  decedent,  June  26,  1867,  the  sum  of 
I6954.08. 

«'io.  That  Ellena  B.  White,  the  claimant,  is  a 


person  without  the  strength  of  will  required  to 
resist  the  persuasions  and  importunities  of  others, 
and  is  without  any  appreciation  of  the  value  of 
money,  or  prudence  in  its  use ;  that  she  is  so  in- 
firm of  mind  as  to  be  entirely  subject  to  the  con- 
trol of  those  about  her,  and  to  constantly  expose 
her  property  to  their  cupidity  and  dishonesty. 
That  since  the  death  of  the  decedent,  /.  ^.,  on 
August  28,  1893,  while  Mrs^  White  was  on  a 
visit  to  her  sister,  Emmarene  H.  Thimme,  in  the 
city  of  Reading,  Mrs.  White,  without  any  valu- 
able consideration,  past  or  contemplated,  as- 
signed, of  the  expected  proceeds  of  this  claim, 
to  Emmarene  H.  Thimme  I3500 ;  to  Charles 
Harker  Thimme,  a  minor  child  of  Emmarene 
H.  Thimme,  ^50;  and  to  Olga  Viola  Thimme, 
another  minor  child  of  Emmarefie  H.  Thimme, 
^50 ;  and  on  the  same  day  executed  a  win 
bequeathing  all  her  estate  to  the  said  Em* 
marene  H.  Thimme.  That  besides  being  help- 
lessly weak  in  mind,  she  is  so  afflicted  in  body, 
that  she  must  be  assisted  up  and  down  stairs,  and 
is  unable,  on  account  of  weakness  in  her  wrists, 
to  cut  her  food.  That  Ellena  B.  White,  from 
her  infirmities  of  mind  and  body,  is  unfitted  for 
the  possession  and  control  of  what  may  be  de- 
•creed  to  her  out  of  this  estate,  and  that  it  is 
necessary  for  her  protection,  to  make  the  distri- 
bution of  her  part  of  the  estate  to  a  trustee  for 
her,  to  be  held  for  her  benefit,  until  appropriate 
proceedings  can  be  taken  to  secure  her  in- 
terest." 

On  the  above  state  of  facts,  the  auditing  Judge 
was  of  opinion  : — 

"I.  That  Ellen  J.  Harker  received  the  pro- 
ceeds of  the  insurance  policy  in  pursuance  of  an 
express  trust  in  favor  of  the  claimant ;  and,  2. 
That  owing  to  the  mental  condition  of  the 
claimant  at  the  time  of  the  assignment,  and  of 
the  receipt  of  the  money  on  the  policy  by  Mrs. 
Harker,  and  the  confidential  relation  then  exist- 
ing between  her  and  the  claimant,  the  law  implies 
a*  trust  of  the  money  in  Mrs.  Harker  for  the  bene- 
fit of  the  claimant."  And  a  decree  was  entered 
in  favor  of  claimant  for  I6954.08,  in  accordance 
with  the  ninth  finding  of  fact,  which  sum  was 
directed  to  be  paid  to  the  Pennsylvania  Trust 
Company  in  trust  for  Ellena  B.  White. 

From  this  decree  the  executors  appealed,  as- 
signing for  error  the  fifth  and  sixth  findings  of 
facts,  the  conclusions  of  law  as  above,  and  the 
decree. 

Ellena  B.  White  also  appealed,  assigning  for 
error,  ittf^r  alia,  the  refusal  to  award  her  the  full^ 
amount  claimed  by  her. 

Jeff.  Snyder,  {W.  S.  Baer  and  Philip  S. 
Zieber  with  him),  for  J.  M.  Titlow  ei  aL,  appel- 
lants. 

Carrie  B.  Kilgore  and  David  C.  Harring- 
ton, for  Ellena  B.  White,  appellant. 
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April  I,  1895.  Williams,  J.  There  are  two 
principal  questions  in  this  case.  The  first  is  over 
the  effect  of  the  assignment  made  by  Mrs.  Her- 
mann, now  Mrs.  White,  to  her  mother,  Mrs.  Mar- 
ker, of  the  policy  of  insurance  on  the  life  of  her 
husband  made  in  1865.  The  assignment  was 
prima  facie  a  transfer  of  the  title  to  the  proceeds 
of  the  policy  to  the  assignee ;  and  it  cast  upon 
the  assignor  the  burden  of  showing  that  this  was 
not  its  object  as  it  was  understood  at  the  time  by 
the  parties.  Considerable  testimony  was  given 
for  this  purpose,  and  we  concur  with  the  learned 
Judge  in  thinking  that  this  testimony  justifies  the 
conclusion  that  the  alignment  was  intended  to 
put  the  mother  in  a  position  to  collect  and  man- 
age the  insurance  money  in  such  way  as  should 
seem  best  to  her,  for  the  comfort  aid  care  of 
her  daughter.  The  next  question  relates  to  the 
proper  manner  of  stating  an  account  between 
the  mother,  now  deceased,  and  her  daughter. 

For  more  than  a  quarter  of  a  century  the 
parties  have  shown  their  own  understanding  of 
their  relation  to  each  other  and  to  this  fund.  No 
account  of  its  investment,  or  of  the  items  of  re- 
ceipts and  expenditures  from  the  income  seems 
ever  to  have  been  asked  or  rendered.  It  is  con- 
ceded on  all  hands  that  the  daughter  needed,  and 
it  is  clear  that  the  mother  has  given  to  her,  the 
same  affectionate  supervision  and  maternal  care 
as  in  the  days  of  her  childhood.  Her  clothing, 
her  board,  her  pocket  money,  have  all  been  sup- 
plied during  most  of  these  twenty-seven  or  eight 
years  by  the  mother,  and  the  question  has  never 
been  considered  whether  the  income  from  the 
insurance  money  was  sufficient  for  this  purpose 
or  not.  This  voluntary  and  unrewarded  steward- 
ship has  now  been  closed  by  the  death  of  the 
mother ;  and  the  daughter  not  content  to  receive 
the  principal,  for  the  very  existence  of  which  she 
is  indebted  to  her  mother's  thrift  and  economy, 
seeks  to  charge  interest  upon  it  during  the  whole 
period  and  to  allow  a  pittance  only  for  her  own 
support,  and  nothing  for  her  mother's  labor  and 
care.  The  Orphans'  Court  is  clothed  with  full 
equity  powers.  These  parties  never  interpreted 
their  relations  to  each  other  in  this  way  while  the 
mother  lived  and  the  daughter  enjoyed  her  care, 
and  we  will  not  so  interpret  them  now.  When 
the  incapacity  of  the  daughter  for  the  manage- 
ment of  her  own  afiairs  is  considered ;  when  the 
smallness  of  the  income  that  could  have  been 
earned  by  this  fund  is  also  taken  into  account, 
and  the  absolute  dependence  of  the  daughter 
during  most  of  this  time  on  her  mother  for  all 
•  the  necessaries  of  life,  we  have  no  difficulty  in 
concluding  that  the  income  was  consumed  year 
after  year  in  a  manner  well  understood  and  in- 
telligently  acquiesced  in  by  the  daughter.  After 
a  course  of  dealing  extending  over  twenty-seven 
years,  we  are  fully  justified  in  assuming  that  no 


account  of  receipts  and  expenditures  was  kept 
because  none  was  contemplated  or  desired  by  the 
parties,  and  that,  tmder  all  the  circumstances  of 
this  case,  the  mother's  judgment  was  deliberately 
and  wisely  trusted  for  the  management  of  the 
fund  and  the  expenditure  of  the  income  there- 
from, with  no  thought  of  an  account  in  the  mind 
of  either.  Under  such  circumstances  to  charge 
this  mother,  as  a  trustee,  with  the  interest  for 
the  whole  time  at  the  legal  rate  without  knowing 
what  she  actually  received  \  and  to  credit  her 
with  what  we  may  guess  she  expended  with  no 
knowledge  of  her  actual  expenditures,  is  to  in- 
flict upon  her  estate  and  her  memory  an  injus- 
tice. The  decree  is  affirmed  so  fair  as  it  charges 
the  appellant^with  the  principal  of  th'e  insurance 
money  and  interest  from  the  death  of  the  dece- 
dent. It  is  set  aside  so  far  as  it  states  an  account 
of  income  during  the  decedent's  lifetime. 

The  costs  of  t&s  appeal  to  be  paid  out  of  the 
fund.  w.  M.  s.,  jr. 


Oct.  '94,  210.  October  31,  1894. 

Ruppel   V.    The  Allegheny  Valley  Ry. 
Cbmpany. 

Assumpsit —  Common  carriers  —  Negligence^ 
^^ Reasonable  dispatch** — Measure  of  damages 
—Bill  of  lading. 

In  an  action  against  a  common  carrier  for  loss  arising 
from  delay  in  the  delivery  of  perishable  goods  the  Ques- 
tion of  whether  such  delay  was  caused  by  the  failure  of 
the  carrier  to  provide  proper  conveyance  tor  the  goods  is 
for  Uie  jury  to  pass  upon,  and  the  fact  that  the  delay  oc- 
curred beyond  the  line  of  the  company  which  issued  die 
bill  of  lading  is,  not  material  where  the  contract  was  to 
carry  the  goods  to  a  point  beyond  the  terminus  of  the  con- 
tracting company. 

The  measure  of  damages,  in  case  of  negligence  on  die 
part  of  the  conmion  carrier,  is  the  market  value  of  the 
goods  at  the  pomt  of  destination  at  the  time  when  under 
ordinary  circumstances  they  should  arrive. 

Willock  V.  R.  R.  Co.,  166  Pa.  184,  followed  ;  R.R. 
G>.  z/.  Plank  Road  Co.,  71  Id.  350,  distinguished. 

Appeal  of  the  Allegheny  Valley  R.  R.  Co., 
defendant,  from  the  judgment  of  the  Common 
Pleas  No.  3,  of  Allegheny  County,  entered  on 
a  verdict  in  an  action  of  assumpsit  wherein 
George  Ruppel  was  plaintiff. 

The  facts  of  the  case  are  fully  set  forth  in  the 
opinion  of  the  Court. 

At  the  trial,  before  McClung,  J.,  the  defend- 
ant submitted  the  following  points : — 

First,  That  under  all  the  evidence  in  the  case 
the  verdict  should  be  in  favor  of  the  defendant. 
Refused, 

Second,  That  if  the  jury  find  from  the  evi- 
dence that  it  was  necessary  to  make  repairs  to 
the  car,  as  recited  by  defendant's  witnesses,  and 
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that  such  repairs  were  made  with  reasonable  dis- 
patchy  the  verdict  should  be  for  the  defendant. 
Answer,  "This  is  refused  as  put.  Their  duty 
was  not  simply  and  solely  as  to  the  making  of 
repairs.  They  had  a  duty  as  to  the  inspection 
of  the  car  to  begin  with,  and  they  had  a  duty 
with  respect  to  the  forwarding  of  the  car  under 
some  circiunstancesy  at  least,  perhaps,  beyond 
that  of  merely  making  the  repairs,  but  outside  of 
the  inspection  of  the  car,  the  point  would  pro 
bably  be  understood  by  the'jury  as  presenting 
the  law  fairly." 

Third,  The  measure  of  damages  in  this  case 
is  the  market  value  of  the  potatoes  at  the  time 
and  place  of  shipment  and  the  freight  paid  to 
Bufiblo,  less  the  amount  received  for  the  potatoes 
at  BufiEUo.  Answer.  ''That,  gentlemen,  is  the 
measure  of  damages,  provided  this  loss  was  not 
the  result  of  negligence  upon  the  part  of  the  de- 
fendant company.  If  they  were  liable  for  this 
loss,  but  it  was  not  the  result  of  negligence,  if  it 
was  simply  the  result  of  a  failure  of  judgment 
perhaps,  in  some  employ^,  that  would  be  the 
measure  of  damages.  But  in  case  it  was  the  re- 
sult of  negligence,  then  the  Buffalo  market  would 
afford  the  measure  of  damages.  As  I  have  said, 
in  that  case  you  would  simply  find  the  vdue  in 
the  Buffalo  market,  and  deduct  the  amount  re- 
ceived there.  You  have,  then,  nothing  to  do 
with  the  freight  bill." 

These  were  made  the  first,  second  and  third 
assignments  of  error. 

'Die  fourth  assignment  was  to  that  part  of  the 
charge  of  the  Court  wherein  it  was  said  : — 

"But  the  plaintiff  alleges  that  the  defendant 
negligently,  carelessly  and  unduly  delayed 
the  shipment  of  these  goods,  and  that  is  the  prin- 
cipal question  for  you  to  determine.  You  have 
the  facts  all  before  you.  There  is  no  particular 
dispute  about  the  facts  as  to  how  this  car  was  de- 
layed. Now,  was  the  defendant  negligent  in 
that  delay  ?  It  would  appear  here  that  ordinar- 
ily this  car  would  have  gotten  to  Oil  City  on  the 
morning,  I  believe,  of  the  12th,  and  would, 
probably  have  passed  on  sometime  during  that 
day  upon  the  other  road  and  reached  Buffalo 
during  Monday.  The  witnesses  differ  as  to 
whether  it  would  have  gotten  there  Monday 
morning  or  not  until  Monday  evening,  but  no 
one  disputes  that  if  there  had  been  no  accident 
it  would  have  gotten  there  by  Monday  evening 
at  the  latest.  It  appears  that  it  was  not  actually 
delivered  to  the  Western  New  York  &  Pennsyl- 
vania Company  at  Oil  City  until  some  time  upon 
the  afternoon  of  Tuesday.  Now,  was  the  de- 
fendant company  excusable  for  this  delay,  and 
if  it  was  not  excusable,  was  that  the  cause  of  the 
damage  to  these  potatoes?  That  is  practically 
the  simple  question  before  you.  It  was  the  duty 
of  this  defendant  company  to  use  due  care  with 


regard  to  the  car  at  the  time  that  it  received  it. 
Under  the  general  arrangement  amongst  the 
railroad  companies,  it  took  this  same  car  in 
which  the  goods  were  then  loaded,  and  used  it 
to  transport  them  to  Buffalo.  It  was  its  duty  to 
use  due  care,  reasonable  care,  in  inspecting  that 
car  to  find  out  if  it  was  in  proper  order  for  that 
journey  at  the  time  it  started.  Did  it  exercise 
that  care?  It  was  not  bound  to  remake  the  car, 
it  was  not  bound  to  go  over  every  detail  of  the 
car  and  examine  everjrthing  about  it,  because 
that  would  not  be  practicable.  It  would  not  be 
practicable  to  take  out  the  brasses,  for  instance, 
and  examine  all  the  journals.  It  was  only  bound 
to  use  due.and  reasonable  care  in  inspecting  the 
car.  If  it  did  that  and  this  car  seemed,  under 
that  inspection,  to  be  in  proper  condition,  or,  if 
that  inspection  revealed  to  them  that  it  was  in 
proper  condition,  then  it  was  proper  for  them  to 
start  with  the  car ;  and  then  the  question  of  care 
would  arise  as  to  the  transportation  of  the  car 
after  it  had  been  put  upon  its  journey.  If  they 
did  exercise  the  proper  care  before  starting  with 
the  car,  did  thev  exercise  the  proper  care  after 
it  was  developea  that  there  was  something  wrong 
with  the  car,  after  it  was  determined  that  it  had 
this  hot  box  ?  That  is  not  a  usual  occurrence,  I 
believe,  with  cars,  that  is,  the  happening  of  the 
heating  of  a  box,  but  it  is  not,  I  presume,  an 
extraordinary  occurrence  at  all.  It  is  something 
that  does  occur  and  no  doubt  does  occur  even 
when  the  best  of  care  is  taken.  If  they  found 
that  it  had  a  hot  box,  then  they  were  bound  to 
use  the  care  which  those  circumstances  demand- 
ed in  order  to  get  the  goods  forward.  They 
were  bound,  of  course,  still  to  transport  them  as 
promptly  as  possible,  but  they  were  to  be  allowed 
for  the  delay  that  would  occur  by  reason  of  an 
accident,  which  was  not  the  result  of  their  neg- 
ligence, and  if  they  then  used  all  the  effort  which 
would  be  reasonably  required  of  them  tmder  the 
circumstances,  they  would  be  held  blameless, 
and  they  could  not  be  held  liable  for  the  dam- 
age that  would  occur.  In  this  matter,  as  in 
others,  you  will  take  into  account  all  the  circum- 
stances. There  are  some  circumstances  under 
which  they  would  be  bound  to  greater  care  than 
others.  If  they  had  specially  perishable  goods, 
there  might  be  some  circumstances  under  which, 
rather  than  submit  to  even  a  short  delay,  they 
ought  to  transfer  the  goods  into  another  car,  if 
one  was  attainable  ;  but  you  cannot  apply  any 
rule  of  ideal  perfection  to  these  matters,  because 
it  is  not  possible  that  a  railroad  company,  should 
always  have  agents  of  the  highest  degree  of  judg- 
ment running  its  cars,  and  you  have  to  adopt 
the  reasonable  rule  which  the  law  suggests,  that 
is, — were  the  efforts  made  which  could  reason- 
ably be  expected  under  the  circumstances,  upon 
the  part  of  the  reasonably  competent  men  whom 
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they  are  bound  to  employ?  You  will  examine 
into  the  question  as  to  whether  or  not  they  were 
negligent  at  Kittanning,  as  to  the  occurrences  be- 
tween this  and  Kittanning,  and  then  again  at 
the  next  stopping  place,  and  still  again  at  Oil 
City,  where  it  seems  that  the  car  had  again  to  be 
repaired.  It  would  seem  that  this  car  was  un- 
uswdly  unfortunate  on  this  trip.  Was  this  delay 
simply  on  account  of  that  which  was  purely  an  ac- 
cident, or  was  it  by  reason  of  the  negligence  of 
tht  defendant  ?  If  it  was  nothing  but  a  pure  ac- 
cident without  there  being  negligence,  then  it 
matters  not  what  became  of  the  potatoes ;  the 
owner  of  them  would  have  to  suffer  the  loss." 

The  fifth  assignment  of  error  was  to  the 
Court's  admitting  the  answer  of  the  plaintiff  to  a 
question  as  to  iidiether  he  inquired  of  the  freight 
j^ent  at  Pittsburgh  the  probable  time  of  the  ar- 
rival of  the  car  at  Buffalo. 

The  sixth  assignment  was  to  the  admission  of 
the  evidence  of  an  expert  witness  as  to  whether, 
had  there  been  no  delay  in  the  delivery  of  the 
potatoes  in  Buffalo,  they  would  have  been  in  bad 
condition,  and  the  seventh  assignment  was  to 
that  portion  o(  the  charge  of  the  Court  where  it 
was  said : — 

"If,  however,  they  failed  to  forward  them 
with  reasonable  dispatch,  and  the  plaintiff  suf- 
fered damage  thereby,  they  would  be  liable  to 
him  ;  so  that  the  questions  that  you  have  to  de- 
termine are,  first,  whether  or  not  they  failed  to 
fulfil  their  contract,  failed  to  forward  these  goods 
as  promptly  as  they  could  in  the  exercise  of 
reasonable  care  under  the  circumstances  which 
surrounded  them,  and  under  the  occurrences 
which  happened;  then,  in  the  second  place, 
whether  or  not  the  plaintiff  suffered  damage,  and 
if  he  did  suffer  damage,  how  much  that  damage 
amounted  to." 

George  B,  Gordotiy  (  William  Scott  with  him), 
for  appellant. 

There  was  no  failure  on  the  part  of  the  de- 
fendant to  use  "reasonable  dispatch,"  thecir- 
cumstances  of  the  case  not  being  "ordinary." 

Where  this  is  the  case  the  carrier  is  not  lia- 
ble. 

Empire  Transportation  Co.  v.  Wallace,  68  Pa.  302. 
Geismer  v  Lake  Shore  Ry. ,  102  N  Y.  563. 
Braddon  v.  Gt.  Nor.  Ky,,  28  L.  J.  Ek.  (N.  8)51. 
Parsons  v.  Hardy,  14  Wend.  215. 
Vicksbnrg  Ry.  v.  Rogsdale,  46  Miss.  458. 
Bowman  v.  Teall,  23  Wend.  306. 
Conger  v.  R.  R.,  6  Duer,  375. 
Hutchinson  on  Carriers,  sec.  328-330. 

Nor  was  there  any  negligence  on  defendant's 
part  proved;  negligence  cannot  l)e  presumed,  it 
must  be  affirmatively  proved. 


Famham  v.  C.  &  A.  Ry  ,  55  Pa.  53. 
238. 


Patterson  v,  Clyde,  67  Id.  500. 
Httey  V,  Gahlenbech,  121  Id. 


Brownfidd  v.  Hughes,  128  Id.  194. 
Buck  V.  P.  R.  R.  Co.,  150  Id.  17a 

The  measure  of  damages  should  be  the  value 
of  the  goods  at  the  end  of  the  defendant's  line 
possibly  the  nearest  market  to  the  place  whercf 
negligence  occurred. 

Sedgwick  on  Damages,  sec.  845-846. 

Brown  v.  Gilmore,  92  Pa.  40. 

Penna.  R.  R.  ».  Plank  Road  Co.,  71  Id.  350. 

William  Yost^  for  appellee. 

The  negligence  of  defendant  consisted  in  the 
failure  to  provide  proper  transportation  for  the 
goods  or  at  least  to  see  before  it  started  that  the 
car  was  in  a  condition  lit  to  accomplish  the  jour- 
ney. 

Wood  on  Railvoadt,  (ad  Ed.)  sec.  430,  p.  1898. 
R.  R.  V.  Eby,  22  Weekly  Notes,  92. 
Buck  V.  R.  R.  Co.,  150  Pa.  170. 
Empire  Trans.  Co.  v.  Oil  Co.,  63  14.  14. 

The  measure  of  damages  is  the  compensation 
plaintiff  should  have  obtained  were  the  goods 
delivered  in  the  usual  course  of  events  at  their 
destination. 

Defendant  knew  the  destination  of  the  goods 
when  they  accepted  them  and  the  obligation  as- 
sumed was  in  reference  to  this  fact. 

3  Sutherland  on  Damages,  246. 

A  carrier  cannot  limit  liability  for  negligence 
by  the  terms  of  a  bill  of  lading. 

Express  Co.  v.  Sands,  55  Pa.  140. 
Qrogan  v.  Express  Co.,  114  Id.  523. 
Weiller  «/.  P.  R.  R.  Co.,  134  Id.  310. 

Freight  agents  are  presumed  to  have  author- 
ity, in  the  absence  of  notice  to  the  public  of  any 
limitations  upon  their  authority  in  that  respect,, 
to  give  information  as  to  expedition  of  transpor- 
tation and  delivery. 

Easton  v,  Dudley,  45  Amer.  &  Eng.  R.  R.  Cases,. 

p.  341. 
I  Wood  on  Railroads,  (2d  Ed.)  sec.  165,  p.  507  and 

508. 
Deming  v.  Railroad,  48  N.  H.,  p.  457,  470  and 

471. 

April  1, 1895.  Dean,  J. '  Ruppel,  the  plain- 
tiff, by  wire,  haA  consigned  to  him  at  Pittsburgh, 
from  New  Orleans,  a  car  load  of  potatoes ;  they 
were  shipped  4th  of  June,  and  reached  Pitts- 
burgh, loth  June,  1892,  being  about  six  days  on 
the  way;  before  the  car  arrived,  plaintiff  had 
ordered  its  transfer  to  defendant's  road  for  ship- 
ment to  Buffalo,  and  when  it  came  into  the  yard, 
he  in  company  with  two  others,  examined  the 
potatoes,  which  were  packed  intarrels,  and  pro- 
nounced them  in  good  condition.  The  same 
day  the  car  was  transferred  to  defendant's  road 
and  he  the  next  morning  took  from  defendant  ^a 
bill  of  lading  for  shipment  to  Buffido ;  the  bill 
stated  quantity,  164  barrels  potatoes;  advance 
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lieight  charge^  I117.67.  It  also  contained  this 
stipulation :  ''The  amount  .of  any  loss  or  dam- 
age ....  shall  be  computed  at  the  value  of  the 
property  at  the  place  and  time  of  shipment  under 
this  bill  of  lading,  unless  a  lower  value  has  been 
agreed  upon."  On  the  evening  of  same  day, 
the  I  ith,  the  car  was  made  part  of  a  train  which 
was  started  for  Bufialo.  About  thirty  miles  out 
of  Pittsburgh  it  was  discovered  to  have  a  hot 
box ;  in  consequence  it  was  side-tracked  at  Kit- 
tanning,  42  miles  from  Pittsburgh,  for  repairs ; 
this  was  about  midnight  of  Saturday  the  nth. 
The  car  remained  at  Kittanning  without  repairs 
cmtil  Monday  morning  the  i^th,  when  it  was 
run  to  East  Brady,  23  miles  further  towards  des- 
tination, where  an  examination  showed  the  brass 
of  a  journal  to  be  broken  ;  this  was  replaced  in 
about  thirty  minutes.  On  Monday,  in  the  even- 
ing, the  car  was  again  coupled  to  a  train  on  its 
way  to  destination  and  arrived  at  Oil  City  early 
on  the  next  morning,  Tuesday  the  14th.  Here 
it  had  to  be  transferred  to  a  connecting  line,  the 
Western  New  York  and  Pennsylvania,  to  reach 
destination.  The  inspectors  of  this  road  refused 
to  receive  it  unless  repaired;  it  was  again  de- 
layed until  repaired ;  in  the  afternoon  of  the 
ame  day  it  was  again  started  for  Buffalo  where 
it  was  delivered  to  Ruppel's  agent,  Thursday 
morning,  June  i6th.  Many  of  the  potatoes 
were  then  found  to  be  decayed  and  wholly 
worthless,  and  the  remainder  considerably  dam- 
aged. 

The  plaintifTbroughtsuit  for  damages,  averring 
negligence  of  defendant,  in  not,  under  thecircum 
stances,  moving  the  car  with  reasonable  dispatch 
to  destination.  The  Court  submitted  the  quesdon 
of  negligence  to  the  jury,  who  found  for  plaintiff, 
and  defendant  appeals.    There  are  seven  assign- 
ments of  error  which  in  substance  embrace  three 
questions :     i .  Was  there  such  evidence  of  neg 
ligence  as  warranted  the  Court  in  submitting 
£at  question  to  the  jury?    2.    If  so,  was  there 
sufficient  evidence  that  this  negligence  caused 
the  damage  complained  of?   3.  Was  the  measure 
of  damage  adopted  by  the  Court,  under  this  con 
tiact,  correct? 

This  written  contract  only  expresses  what  the 
law  implies  on  the  part  of  the  common  carrier, 
namely,  that  goods  which  it  accepts,  shall  be 
transported  with  reasonable  dispatch  towards 
destination.  Whether  the  contract  has  been 
kept  is  a  question  of  fact.  If  there  be  contra- 
dictory evidence  or  if  the  facts  warrant  opposite 
inferences  the  case  must  go  to  the  jury.  Here  it 
was  undiqHited  that  in  the  usual  course  of  transpor- 
tation this  car  ought  to  have  reached  Bufiisdo  on 
Monday ;  other  cars  which  started  with  it  on  the 
same  train  did  arrive  at  that  place  on  Monday ; 
this  car  was  delivered  on  Thursday,  three  days 
later,  in  about  the  same  time  from  Pittsburgh  to 


Bufialo  as  from  New  Orleans  to  Pittsburgh.  It 
was  not  an  unwarranted  a^umption  on  part  of 
plaintiff,  that  reasonaHe  dispatch  was  the  ordi- 
nary and  usual  time  taken  for  the  movement  of 
such  freight  between  those  points.  Appellant's 
counsel  argues  in  pressing  his  assignment  that 
there  was  not  sufficient  evidence  of  negligence ; 
in  his  view  there  is,  perhaps,  no  more  accurate 
statement  of  what  is  reasonable  dispatch,  than 
that  of  Pollock,  C.  B.,  in  Braddon  v,  G.  N.  Ry. 
Co.,  28  L.  J.  Ex.  (N.  S.)  SI :  '«The  contract 
was  to  carry  the  cattle  to  Nottingham  without 
delay,  and  in  a  reasonable  time,  under  ordinary 
circumstances."  Here  it  is  argued  under  ordi- 
nary circumstances  the  car  would  have  been  de- 
livered on  Monday,  but  because  of  the  happen- 
ing  of  a  circumstance  which  could  not  be  pro- 
vided against,  for  it  could  not  be  foreseen,  a  hot 
box,  it  was  not  delivered  until  Thursday.  There 
was  evidence  that  usually  no  degree  of  care  in 
inspection  or  operation  can  guanl  against  this 
obstruction  to  speedy  transportation ;  that  a  car 
in  apparently  good  condition  as  to  journals  and 
axles  and  properly  lubricated,  will  at  times  have 
a  hot  box.  And  in  so  far  as  the  delay  was  nec- 
essary because  of  a  hot  box,  which  could  not 
with  ordinary  care  have  been  provided  against, 
the  dispatch  was  reasonable.  But  then  plaintiff 
replies  to  this,  appellant  accepted  this  car  at 
Pittsburgh  after  it  had  made  the  trip  from  New 
Orleans  without  inspection.  The  car  inspector 
of  defendant  at  East  Brady,  where  it  was  repaired, 
testified  the  brass  of  the  journal  was  broken,  and 
that  he  thought  the  brass  in  the  first  place  had 
not  fitted  the  journal ;  that  it  was  not  the  proper 
pattern.  The  car  repairman  for  defendant  at 
Oil  City,  where  this  car  had  been  rejected  by  the 
connecting  road,  testified  it  had  also  had  a  bro- 
ken centre  plate  and  bolt  and  damaged  timbers. 
With  a  broken  brass  and  the  other  injuries,  at 
this  distance  from  Pittsburgh,  after  a  journey  of 
more  than  1,000  miles  to  Pittsburgh,  and  no 
proof  of  inspection  there,  the  appellee  argued 
that  it  was  out  of  repair  and  defective  before 
leaving  Pittsburgh ;  that  ordinary  care  required 
inspection  and  repair  at  that  point  or  a  transfer 
of  the  potatoes  to  another  car.  It  is  settled,  ''a 
railroad  company  is  bound  to  provide  cars  rea- 
sonably fit  for  the  conveyance  of  the  goods  it 
undertakes  to  carry,  and  that  the  carrier  owes 
the  same  duty  of  inspection  of  cars  received 
from  another  road  and  run  over  its  own  lines,  as 
in  respect  to  its  own  cars:"  Wood  on  Rail- 
roads, sec.  430 ;  Patterson  on  Railway  Accident 
Law,  p.  238.  To  the  same  effect  are  all  the 
authorities  in  this  country  and  England.  Whether 
the  cause  of  this  hot  box  existed  and  by  reason- 
able inspection  could  have  been  detected  in 
Pittsburgh  was  a  question  for  the  jury  on  the  evi- 
[dence.    The  Court  could  not  weigh  it  to  deter- 
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mine  the  truth.  Clear  and  full  instructions  were 
given  on  this  point,  and  we  see  no  error  in  the 
submission. 

As  to  whether  the  delay  resulted  in  the  loss, 
the  evidence  on  that  point,  though  not  clear,  is 
not  purely  conjectural.    No  less  than  three  wit- 
nesses, of  experience  in  shipping  and  dealing  in 
potatoes,  testify  in  substance  that  the  condition 
of  these  when  the  car  was  opened  at  Buffalo  in- 
dicated that  decay  had  commenced  within  two 
or  three  days.     If  the  loss  resulted  from  not  be- 
ing taken  out  of  the  car  two  or  three  days  sooner, 
and  these  two  or  three  days  were  beyond  that 
reasonable  time  which  under  the  circumstances 
the  law  allowed  the  carrier,  the  defendant  was 
answerable  for  the  loss.     This  question  was  also 
properly  submitted  to  the  jury  on  the  evidence. 
How  is  the  loss  to  be  measured  ?    The  con- 
tract stipulates  that  the  market  price  of  the  pota- 
toes at  Pittsburgh  at  date  of  shipment  is  to  be  the 
measure  of  damages.     If  the  loss  be  not  attributa- 
ble to  the  negligence  of  the  carrier,  then  this 
condition  of  the  contract  is  binding  on  the  con- 
signor.    There  is  no  rule  of  public  policy  which 
forbids  it.      But  the  verdict  of  the  jury  has  de- 
termined as  a  fact  that  the  loss  was  occasioned 
by  the  negligence  of  defendant.     The  carrier 
cannot  by  contract  in  this  State  limit  his  liabil- 
ity in  case  of  negligence.    The  law  on  this  sub- 
ject is  so  clearly  stated  by  our  brother  Williams 
and  so  amply  vindicated  by  a  citation  of  author 
ities  both  of  this  country  and  in  England,  in  the 
late  case  of  Willock  v.  The  Railroad,  i66  Pa. 
184,  that  repetition  is  unnecessary.     And  the 
general  principle  announced  in  that  case  is  con- 
ceded by  counsel  for  appellant,  but  it  is  argued 
it  has  no  application  here ;  this  stipulation,  it  is 
urged,  is  not  to  relieve  the  carrier  from  any  lia- 
bility for  negligence,  but  was  adopted  to  avoid 
the  uncertainty  which  would  otherwise  be  inci- 
dent to  proper  proof  of  loss.     If  this  were  the 
object  of  the  stipulation  there  is  no  public  policy 
which  would  avoid  it.     The  trouble  with  this 
view,  however,  is  that  the  condition  is  palpably 
a  limitation  of  or  reduction  on  the  loss  of  the 
shipper.     The  sole  inducement  to  shipment  of 
marketable  commodities  is  the  higher  price  at 
point  of  destination.    This  alone  creates  and 
stimulates  international,  interstate  and  domestic 
trade.     Railroads  and  all  other  common  carriers 
would  have  but  lean*incomes  if  this  were  not  so 
The  plain  effect  of  it  is  not  alone  the  avoidance 
of  inconvenience  and  uncertainty  in  the  demand, 
but  a  restriction  in  the  amount  of  it,  a  reduc- 
tion in  the  real  loss.     It  is  therefore  void. 

The  fact  that  Buffalo  was  not  on  defendant's 
line  and  that  its  terminus  was  Oil  City,  does  not 
in  view  of  this  contract  and  the  facts  fix  the 
market  price  at  Oil  City  as  the  measure  of  dam- 
ages.     Defendant  accepted  the  car  for  transpor- 


tation safely  to  Buffalo  and  charged  a  through 
freight  rate  per  100  pounds  from  Pittsburgh  to 
that  point ;  it  was  not  answerable  for  any  default 
or  neglect  beyond  its  own  line^  but  it  undertook 
to  carry  safely  and  with  reasonable  dispatch  on 
its  own  line  and  deliver  to  the  connecting  road 
on  the  route  to  destination.  The  verdict  of  the 
jury  finds  it  did  not  carry  with  reasonable  dis- 
patch on  its  own  line  towards  destination,  and 
that  this  caused  the  damage  sustained  at  Buffalo; 
the  loss  there  is  therefore  the  measure  of  dam- 
ages. Pa.  R.  R.  Co.  V.  Plank  Road  Co.,  71 
Pa.  350,  cited  and  relied  on  by  appellant,  is 
clearly  distinguishable  from  this  case.  The  con- 
tract averred  there  on  part  of  the  company  was 
to  carry  the  lumber  from  sidings  on  its  own  roa^ 
to  Corry  at  the  end  of  it,  from  whence  it  was  to 
be  transported  by  the  Oil  Creek  Railroad  to  Ti- 
tusville,  26  miles  further.  The  plaintiffs  did  not 
claim  there  was  ally  agreement,  express  or  im- 
plied, to  forward  the  lumber  by  delivery  to  a 
connecting  road,  but  only  that  defendant  was 
bound  to  transport  to  Corry ;  and  further  aver- 
red failure  in  this  particular  as  the  cause  of  the 
damage  and  then  that  the  measure  of  the  damage 
was  the  loss  at  Titusville.  Having  that  contract 
in  view,  this  Court  said :  "What  then  ought  to 
be  the  measure  of  damage  on  the  failure  of  duty 
of  the  railroad  company  to  transport  to  Corry? 
The  rule  is  compensation  ;  such  damage  as  might 
reasonably  have  been  anticipated,  and  within 
view  of  the  parties." 

In  this  case  the  shipment  is  by  the  bill  of  lad- 
ing from  Pittsburgh  to  Buffalo  on  a  through 
rate ;  Oil  City  is  not  mentioned.  This  question 
now  raised,  does  not  seem  to  hav€  occurred  to 
appellant  at  the  trial  in  the  Court  below ;  there 
was  no  evidence  concerning  it,  and  it  was  not 
mentioned  in  the  written  points.  The  only  in- 
struction asked  on  the  subject  in  this  particular 
is  in  defendant's  third  point,  thus:  '<The  meas- 
ure of  damages  in  this  case  is  the  market  value  of 
the  potatoes  at  the  time  and  place  of  shipment, 
and  the  freight  paid  to  Buffalo,  less  the  amount 
received  for  the  potatoes  at  Buffalo." 

This  the  Court  affirmed  unless  the  loss  resulted 
from  the  negligence  of  defendant,  in  which  case 
the  Buffalo  market  would  determine  the  measure 
of  damages.  But  even  if  it  had  been  raised  by 
a  prayer  on  part  of  appellant  for  special  instruc- 
tions, under  this  contract  and  "what  reasonably 
might  have  been  anticipated  and  within  view  of 
the  parties,"  it  ought  not  to  have  been  af- 
firmed. 

What  we  have  said  disposes  of  all  the  assign- 
ments of  error  demanding  notice.  The  judg- 
ment is  affirmed. 

Mitchell,  J.,  dissented  from  so  much  of  this 
opinion  as  relates  to  the  measure  of  damages. 

w.   D.  N. 
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Jan.  '95, 174. 


February  19,  1895. 


Romberger  v.  Henry. 

Trespass — Negligence — Act  of  July  12,  1842 
{F.  L.  339,  Purd.  Dig.  74^,  pl^  21)— 
Capias  ad  satisfaciendum, 

A  capias  ad  satUfaciendum  may  issue  in  execution  of  a 
judgment  recovered  in  an  action  of  trespass  by  an  em- 
ploye against  his  employer  for  negligence  in  supplying 
dai^gerously  insufficient  means  for  carrying  out  the  work 
at  which  he  was  employed. 

The  above  case  is  not  one  founded  on  contract  within 
the  purview  of  the  Act  of  1842  prohibiting  arrest  on  civil 
process  in  suits  founded  upon  contract. 

Appeal  of  Daniel  D.  Romberger  from  the  judg- 
ment of  the  Common  Pleas  of  Schuylkill 
County  in  makitig  absolute  a  rule  to  set 
aside  and  stay  the  execution  of  a  judgment  en- 
tered on  verdict  in  an  action  of  trespass  wherein 
appellant  was  plaintiff  and  Walter  J.  Henry  was 
defendant.  The  facts  as  shown  by  the  pleadings 
were  as  follows:  On  the  17th  of  November, 
1892,  plaintiff,  who  was  a  competent  mechanic, 
was  in  the  employ  of  defendant,  a  contractor 
and  builder,  engaged  in  doing  outside  carpenter 
work  on  a  dwelling,  which  defendant  was  build- 
ing on  his  wife's  premises  in  Porter  township, 
Sdkuylkill  county.  The  work  which  defendant 
directed  plaintiff  to  perform  on  that  date  was  the 
making  of  a  cornice  around  the  building  about 
the  eaves,  for  which  purpose  the  defendant  had 
himself  a  day  or  two  previous  erected  a  scaffold 
or  platform  with  boards,  posts  and  scantlings  on 
which  the  men  were  to  stand  while  engaged  in 
that  labor.  When  ordered  by  defendant  to  that 
work,  plaintiff  asked  defendant  whether  the 
scaffold  was  safe,  to  which  he  replied  it  was  en- 
tirely sufficient  and  all  right.  Thereupon  in 
company    with  another  employ 6,   plaintiff  as- 


cended the  scaffold  and  began  working.   Shortly^  ployer  in  not  furnishing  his  employ^  with  rea 


thereafter  the  scaffold  broke  and  fell,  precipitat 
ing  both  men  to  the  ground,  a  distance  of  be- 
tween 25  and  30  feet,  and  greatly  injuring 
plaintiff. 

In  July,  1893,  plaintiff  brought  action,  and  on 
tiarch  31,  1804,  obtained  a  verdict  of  1 100, 
upon  which  juagment  was  entered.  On  August 
8,  1894,  he  issued  a  capias  ad  satisfacien- 
dtm.  On  August  15,  1894,  defendant  was  ar- 
rested. On  August  17,  1894,  the  Court  granted 
a  rule  to  show  cause  why  the  execution  should 
not  be  stayed  or  set  aside,  and  on  September  17, 
1894,  made  the  rule  absolute.  And  the  plaintiff 
took  this  appeal,  assigning  this  action  as  error. 

y.   IV.  Moyer^  for  appellant. 

The  section  of  the  Act  of  July  12,  1842,  on 
which  the  Court  below  based  action  is  as  follows : 

"Sec.  I.  No  person  shall  be  arrested  or  im- 
prisoned on  any  civil  process  issuing  out  of  any 


Court  of  this  Commonwealth,  in  any  suit  or 
proceeding  instituted  for  any  money  due  upon 
any  judgment  or  decree  founded  upon  contract 
or  due  upon  any  contract,  express  or  implied,  or 
for  the  recovery  of  any  damages  for  the  non- 
performance of  any  contract,  excepting  in  pro- 
ceedings  as  for  contempt  to  enforce  civil  reme- 
dies, action  for  fines  or  penalties,  or  on  promises 
to  marry,  or  moneys  collected  by  any  public  of- 
ficer or  for  any  misconduct  or  neglect  in  office, 
or  in  any  professional  emplo3rment,  in  which 
cases  the  remedies  shall  remain  as  heretofore." 

It  has  been  decided  by  this  Court  that  this  * 
section  applies  only  to  judgments  on  contract 
indebtedness. 

Howard  v,  McKee,  82  Pa.  413. 

The  proximate  c^^use  of  the  injury  sued  for 
was  appellee's  negligence.  The  remote  cause^ 
was  the  contract  of  employment  and  implied 
contract  to  furnish  suitable  appliances.  The  law 
only  regards  the  proximate  cause. 

Hoag  V.  R.  R.  Co.,  85  Pa.  293. 
Railroad  Co.  v,  Kerr,  62  Id.  353. 
Railway  Co.  v,  Trich,  117  Id.  390. 
Railroad  Co.  v,  Hope,  80  Id.  373. 

The  injury  was  not  the  natural  and  probable 
consequence  of  the  contract,  but  of  the  negli- 
gence. 

Nicholas  Jfeblich,  for  appellee. 

The  case  of  Howard  v.  McKee,  82  Pa. 
413,  referred  to  by  the  appellant,  fully  sustains 
the  Court  below  in  its  action  setting  aside  the 
ca.  sa.,  because  as  there  said  "the  judgment  was 
founded  on  a  contract,  and  is  not  within  the 
exceptions  enumerated  in  the  Act." 

April  8,  1895.  Fell,  J.  The  verdict  in  this 
case  was  rendered  in  an  action  in  trespass  for 
damages  for  negligence  upon  the  part  of  an  em- 


sonably  safe  appliances  for  work.  The  plaintiff 
was  a  carpenter  in  the  employ  of  the  defendant, 
who  was  a  contractor  and  builder.  He  was  di- 
rected to  work  at  the  top  of  a  building  on  a 
scaffold  which  had  been  erected  by  the  defend- 
ant. Before  going  upon  the  scaffold  the  plain- 
tiff was  told  by  the  defendant  that  it  was  prop- 
erly constructed  and  safe.  It  broke  because  of 
its  defective  construction. 

A  capias  ad  satisfaciendum  issued  upon  the 
judgment  was  upon  rule  set  aside.  No  reason 
was  given  by  the  Court  for  its  action,  and  the 
only  reason  assigned  upon  the  argument  in  sup- 
port of  the  ruling  is  that  the  judgment  was 
founded  upon  an  implied  contract  upon  the  part 
of  the  plaintiff  to  furnish  the  defendant  with 
safe  means  of  employment,  and  that  the  plain- 
tiff was  therefore  within  the  exemption  of  the 
Act  of  July  i^,  1842.     The  first  section  of  the 
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Act  provides :  "No  person  shall  be  arrested  or 
imprisoned  on  any  civil  process  issuing  out  of 
any  Court  in  this  Commonwealth,  in  any  suit 
or  proceeding  instituted  for  the  recovery  of  any 
money  due  upon  any  judgment  or  decree 
founded  upon  contract,  or  due  upon  any  con- 
tract express  or  implied,  or  for  the  recovery  of 
any  damages  for  the  non-performance  of  any 
contract,**  etc. 

The  construction  claimed  by  the  appellee  can- 
not be  sustained.  The  recovery  of  damages  was 
not  for  the  non-performance  of  a  contract  with- 
in the  meaning  of  the  Act.  The  action  was  in 
trespass  to  recover  damages  for  negligence.  The 
negligence  alleged  and  proved  was  the  failure  to 
perform  a  duty.  That  duty  was  to  furnish  an 
employ^  with  suitable  appliances  for  work ;  it 
arose  by  implication  of  law  out  of  the  relation 
of  the  parties.  It  was  imposed  by  law,  not 
created  by  contract.  That  the  relation  had  its 
origin  in  contract  is  manifestly  not  to  the  point. 

The  order  of  the  Court  of  Common  Pleas 
making  absolute  the  rule  to  set  aside  the  capias 
ad  satisfaciendum  is  reversed  and  set  aside,  and 
the  record  is  remitted  with  a  procedendo. 

w.  D.  N. 


Jan.  '95, 439-  January  1 1 ,  i«9S- 

City  of  Chester  to  use  of  Ross  v.  Eyre 
etal. 

Municipal  lien — Right  to  file  same — Affidavit 
cf  defence. 

The  right  of  lien  for  curbing  knd  grading  is  the  right 
of  the  municipality  and  cannot  even  with  its  consent  be 
exercised  except  where  the  work  is  done  by  its  direction 
and  for  it. 

To  a  sci.  fa.  sur  municipal  lien  defendant  filed  an  affi- 
davit of  defence  denying  that  the  city  authorized  the  work 
to  be  done: 

ffild^  that  this  denial  negatives  any  implication  of  au- 
thority that  might  arise  from  the  fact  that  the  lien  was 
61ed  by  the  city  solicitor  in  the  name  of  the  city. 

Appeal  of  Martha  S.  Eyre  et  al.,  from  the 
judgment  of  the  Common  Pleas  of  Delaware  Coun- 
ty. The  City  of  Chester  to  the  use  of  Michael 
Ross,  contractor,  filed  a  lien  against  defendants, 
property  for  I893.86,  for  curbijig,  grading  and 
paving,  and  sul^quently  issued  a  scire  facias  to 
which  defendant  filed  an  affidavit  of  defence, 
averring,  inter  alia^  that  the  work  for  which  the 
lien  was  filed  was  not  done  by  the  city,  but  by  a 
private  individual  on  his  own  motion.      A  rule 


for  judgment  for  want  of  sufficient  affidavit  of 
defence  was  taken,  which  the  Court  made  ab- 
solute. 

Defendant  appealed,  assigning  for  error  this 
action  of  the  Court. 

O,  B.  Dickinson^  for  appellant. 

A.  A.  Cochran  f  (George  M,  ^^M  with  him), 
for  appellee. 

April  8,  1895.  Fell,  J.  Judgment  was  en- 
tered for  want  of  a  sufficient  ^davit  of  defence 
in  a  proceeding  by  scire  facias  upon  a  municipal 
lien  for  paving.  The  lien  was  filed  in  the  name 
of  the  city  of  Chester,  to  the  use  of  the  con- 
tractor who  did  the  work.  It  is  stated  in  the 
affidavit  of  defence  ''that  said  paving  was  not 
done^jy  the  city  of  Chester,  nor  in  pursuance  of 
its  authority,  but  was  dome  as  .your  deponent  be- 
lieves and  expects  to  be  able  to  prove,  by  one 
Michael  Ross,  the  use  plaintiff  in  the  above 
case,  on  his  own  motion  and  without  the  author- 
ity of  the  city  to  do  so."  And  in  the  supple- 
mental affidavit  it  is  averred  ''that  the  work  iras 
not  done  by  the  street  commissioner,  but  was 
done  by  Michael  Ross,  a  private  individual,  ^ 
that  he  had  no  direction  or  authority  from  the 
city,  but  that  on  the  contrary  the  ci^  officii 
had  decided  that  the  work  for  which  said  lien 
was  filed  need  not  be  done  at  the  time  it  was 
done.'* 

'  The  right  of  lien  exists  only  when  the  work  is 
done  by  the  city.  If  the  work  is  done  for  the 
city  either  under  a  specific  contract  to  do  the 
particular  work  or  under  a  general  employment 
to  do  all  work  required  by  city  ordinances  the 
contractor  may  with  the  consent  of  the  munici- 
psdity  use  its  name  in  filing  a  lien  to  his  use.  But 
the  right  of  lien  is  the  right  of  the  municipality, 
and  cannot  even  with  its  consent  be  exercised 
except  when  the  work  is  done  by  its  direction 
and  for  it.  There  is  in  the  affidavit  a  distinct 
denial  that  the  city  authorized  the  work  to  be 
done,  and  this  denial  negatives  any  implica- 
tion of  authority  springing  from  it  which  might 
arise  from  the  fact  that  the  lien  was  filed  in  its 
name  by  the  city  solicitor.  If  the  work  was 
done  by  the  use  plaintiff  at  his  own  instance, 
without  any  authority  from  or  contract  with  any- 
one, no  right  of  either  lien  or  recovery  exists. 

The  averments  in  the  affidavit  of  defence  put 
the  plaintifif  to  proof  of  his  authority,  and  were 
sufficient  to  prevent  judgment  and  to  carry  the 
case  to  a  jury. 

The  judgment  is  reversed  with  a  procedenda 

w.  M.  s.,  jr. 
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Vol.  XXXVI.]    FRIDA  K,  MA  Y  3,  MBgS-    [No.  12. 
July,  '94, 37.  January  30,  1895. 

J.  G.  Brill  Co,  V.  The  City  of  Philadel- 
phia. 

Municipal  corporations — Damages  —  Elements 
of — Change  of  grade. 

In  an  action  for  damages  for  change  of  grade  of  a  street, 
tiie  juy  cannot  consider  the  matter  of  opening  future 
streets  through  plaintift's  property  so  far  as  concerns  dam- 
age that  may  be  occasioned  by  such  future  change. 

There  is  no  duty  upon  a  city  to  define  its  future  policy 
ts  to  opening  streets ;  it  is  liable  for  land  taken  and  the 
imiiry  caused  by  opening  streets,  but  is  not  liable  for 
in^  it  intends  to  do  or  what  a  land  owner  conjectures 
Bay  be  its  future  action. 

It  is  error  to  charge  a  jury  in  an  action  for  damages  for 
dumge  of  grade  that  they  can  find  the  property  is  worth 
less  since  &e  change  tx:cause  the  city  has  not  defined  its 
foture  p(^icy  in  reg^ird  to  grades  of  other  streets  that  may 
be  opened  through  the  property. 

Appeal  of  the  City  of  Philadelphia  from  the 
judgment  of  the  Common  Pleas  No.  3,  of  Phila- 
delphia County,  in  action  by  the  J.  G.  Brill  Co., 
to  recover  damages  occasioned  to  their  property 
\fj  reason  of  a  change  of  grade  of  Bridge  street 
to  avoid  a  grade  crossing  of  a  railroad. 

On  the  trial,  before  Reed,  J.,  the  plaintiff 
gave  evidence  to  show  the  effect  of  the  depres 
a'oD  upon  that  part  of  their  property  fronting 
upon  Bridge  street  and  proceeded  to  show  fur 
^r  that  the  rest  of  the  tract  was  seriously  dam- 
aged because  of  the  uncertainty  as  to  what  the 
dty  might  hereafter  do  in  regard  to  the  grade  of 
other  streets  which  would  probably  be  extended 
through  this  property. 

A  part  of  the  city's  defence  was  that  the  de- 
pression of  Bridge  street  afforded  an  element  of 
benefit  to  plaintiff's  property  because  it  permitted 
of  convenient  drainage.  The  plaintiff's  answer 
to  this  was  that  a  sewer  had  been  laid  prior  to 
the  change  at  a  depth  corresponding  with  the 
depressed  level  of  Bridge  street. 

The  defendant  requested  the  Court  to  charge, 
inter  alia^  as  follows : — 

"4.  If  the  jury  find  that  the  sewer  on  Bridge 
street  was  laid  with  a  view  to,  or  in  connection 
wiA  the  change  of  grade  of  Bridge  street,  now 
complained  of,  plaintiffs  cannot  claim  against 


the  city  for  this  change  of  grade  on  the  basis  of 
any  advantage  which  they  had  from  the  use  of 
so  low  a  sewer." 

Answer,  Refused.  (Second  assignment  of 
error). 

"5.  The  jury  cannot  consider  the  matter  of 
opening  future  streets  through  plaintiff's  property, 
so  far,  at  least,  as  any  damage  which  may  be 
occasioned  is  concerned.  If  damage  will  be 
caused  by  such  streets,  or  the  grades  at  which 
they  may  be  opened,  those  damages  cannot,  in 
whole  or  in  part,  be  now  considered." 

Answer,  I  refuse  that  point,  because  I  think 
I  have  given  you  a  more  accurate  instruction  in 
the  course  of  my  charge.  The  damages  for 
which  the  city  is  liable  from  the  opening  of 
streets  are  matters  which  you  cannot  assess  now, 
but  if  the  uncertainty  of  the  city's  action  in  con- 
nection with  the  opening  of  future  streets  affect- 
ing the  value  of  the  property  as  Mr.  Ritchie 
thinks  it  does,  then  you  can  find  that  the  prop- 
erty is  worth  less,  because  the  city  has  not  defined 
its  future  policy  in  regard  to  the  grade  of  these 
streets.     (Third  assignment  of  error). 

The  Court  charged  the  jury,  inter  aUa^  as  fol- 
lows : — 

Now  it  is  important  here  to  keep  a  distinc- 
tion in  mind,  which  is  a  perfectly  solid  distinc- 
tion, but  which,  when  we  come  to  state  it,  seems 
rather  a  fine  one,  and  that  distinction  is  this : 
You  have  no  right  in  this  case  to  give  damages 
for  the  opening  of  future  streets.  Sufficient  for 
the  day  is  the  evil  thereof.  When  those  streets 
are  opened,  if  they  are  opened,  then  the  city 
will  have  to  pay  any  damages  accruing  to  the 
owners  of  the  properties ;  but  that  is  not  incon- 
sistent with  the  position  taken  by  Mr.  Ritchie  in 
this  case.  He  says  it  is  not  the  damage  that  will 
accrue  from  the  opening  of  the  streets,  but  it  is 
the  uncertainty  as  to  how  those  streets  will  be 
opened  when  opened.  He  said  it  was  plainly 
possible  that  there  were  several  different  ways  of 
opening  those  streets  on  that  land.  In  other 
words,  they  could  all  be  reduced  to  the  level  of 
Bridge  street  and  every  street  carried  under  the 
railroad,  or  they  could  all  be  left  on  the  present 
level,  and  stopping  at  the  railroad,  not  crossing 
the  railroad  at  all,  or  some  could  be  lowered  and 
made  to  pass  under  the  railroad,  and  some  could 
be  left  on  the  present  grade ;  and  he  said  that  in 
his  judgment,  a  person  would  buy  that  property, 
owing  to  the  uncertain  way  in  which  those  streets 
would  be  run,  that  a  man  could  not  be  made  to 
give  as  much  for  that  property  as  if  it  had  re- 
mained at  the  original  grade.  In  other  words, 
it  was  the  uncertainty  as  to  how  those  streets 
would  be  opened.  Whether  they  would  be 
opened  on  the  present  grade,  or  whether  they 
would  be  opened  at  the  present  grade  of  Bridge 
street."    (First  assignment  of  error.) 
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Verdict  for  plaintiff  ^13,800,  and  judgment 
thereon. 

TKe  city  appealed,  assigning  for  error  the 
part  of  the  charge  quoted  and  the  answers  to  the 
points. 

E.  Spencer  Miller,  assistant  city  solicitor, 
(Charles  F,  Warwick,  city  solicitor,  with  him), 
for  appellant. 

The  possible  opening  of  future  streets  does  not 
constitute  an  element  of  damages. 
Allegheny  v.  Black,  99  Pa.  152. 

If  any  benefit  arose  from  the  construction  of 
the  sewer,  the  city  is  entitled  to  have  that  con- 
sidered by  the  jury  when  they  estimate  the  dam- 
ages. 

Francis  Rawle  and  George  S.  Graham,  for 
appellee. 

March  18,  1895.  Williams,  J.  The  plain- 
tiff is  the  owner  of  a  tract  of  land  lying  in  the 
outskirts  of  the  City  of  Philadelphia  containing 
thirty-six  acres.  It  is  irregular  in  shape.  Its 
surface  has  not  been  graded.  No  streets  have 
been  opened  through  it  by  the  city  or  the  owner. 
At  one  of  its  angles  it  has  a  front  of  four  hun- 
dred feet  on  Bridge  street.  This  street  has  been 
depressed  by  the  action  of  the  city  in  order  to 
avoid  a  grade  crossing  of  the  Phila.  and  Trenton 
Railroad,  whose  tracks  adjoin  the  plaintiffs  land. 
This  was  a  proceeding  to  determine  the  dam- 
ages suffered  by  the  plaintiff  in  consequence  of 
the  depression  of  Bridge  street  so  as  to  secure  an 
under  grade  crossing  at  this  point.  The  plaintiff 
gave  evidence  to  show  the  effect  of  the  depres- 
sion upon  the  value  of  his  Bridge  street  front ; 
and  then  proceeded  to  show  by  real  estate  deal- 
ers that  the  value  of  his  tract,  not  fronting  on 
this  street,  had  been  reduced  at  least  ten  thou- 
sand dollars  more  because  of  the  uncertainty  as 
to  what  the  city  might  do  hereafter  in  regard  to 
opening  streets  through  it.  TTie  learned  Judge 
was  asked  by  a  written  point  to  withdraw  this 
evidence  from  the  jury  and  instruct  them  that 
"any  damage  to  be  occasioned  by  the  opening 
of  streets  in  the  future  could  not  be  considered 
now,  but  could  be  recovered  when  such  streets 
were  actually  opened."  This  instruction  was 
refused  and  the  evidence  submitted  to  a  jury  as 
proper  to  be  taken  into  consideration.  He  said, 
"But  if  the  uncertainty  of  the  city's  action  in 
connection  with  the  opening  of  ftiture  streets 
affecting  the  value  of  property,  as  Mr.  Ritchie 
thinks  it  does,  then  you  can  find  that  the  prop- 
erty is  worth  less  because  the  city  has  not  defined 
its  future  policy  in  regard  to  the  grade  of  these 
streets."  This  instruction  is  assigned  for  error. 
It  assumes  that  the  city  is  under  a  duty  to  the 
land  owners  to  "define  its  future  policy"  in  re- 
gard to  the  opening  of  streets  over  his  suburban 


lands,  and  to  indicate  with  certainty  the  grades 
on  which  each  oiie  will  be  opened  when  the  time 
for  opening  it  arrives.     If  no  such  duty  exists, 
then  the  failure  of  the  city  to  furnish  the  infor- 
mation required  will  afford  no  cause  of  com- 
plaint, and  will  justify  no  assessment  of  damages 
against  it.    No  statute  or  rule  of  public  policy 
has  been  brought  to  our  attention  that  binds 
such  a  duty  upon  the  city.     We  are  aware  of 
none.     If  for  any  purpose  the  city  should  under- 
take to  render  such  a  service  to  real  estate  own- 
ers it  would  not  be  bound  to  continue  it,  nor 
would  it  be  bound  by  its  own  action  in  that  re- 
gard.    Councils  cannot  bind  their  successors, 
nor  can  t|iey  bind  themselves  by  a  declaration 
of  "future  policy."     Such  a  pronunciamento  is 
not  within  the  powers  or  duties  of  a  municipal 
government  and  it  would  confer  no  rights  and 
impose  no  obligations.    Resolutions  and  ordi- 
nances directing  the  opening  and  grading  o{ 
streets  no  matter  how  clearly  or  strongly  they 
show  the  purpose  of  the  city  at  the  date  of  their 
passage,  may  be  modified  or  repealed  to-morrow, 
and  property  owners  affected  thereby  maybe 
greatly  disappointed  and  the  value  of  their  prop- 
erty affected,  but  such  loss  of  a  prospective  gain 
is  not  a  cause  of  action.     It  is  damnum  absque 
injuria.    But  if  the   ordinance  remains  unre- 
pealed and  is  at  the  proper  time  carried  into  ex- 
ecution by  the  actual  opening  and  grading  of  the 
street  the  injured  land  owner  has  then  a  cause  of 
action  for  the  actual  injury  sustained.     The  city 
must  pay  for  the  land  it  takes,  and  the  injury  it 
does,  in  the  opening  of  streets.     It  is  not  liable 
for  what  it  intends  or  threatens  to  do ;  much 
less  for  what  a  land  owner  may  conjecture  the 
consequences  of  possible  action  in  the  future. 
Some  people  speak  of  having  suffered  great 
losses  when  they  really  mean  that  they  have 
missed  an  opportunity  to  make  great  gains.    If 
they  had  known  what  was  to  happen,  or  if  they 
could  have  foreseen  the  "future  policy"  of  some 
person,  corporation,  or  government  on  whose 
action  the  value  of  some  commodity  was  to 
depend,  they  could  have  made  the  proper  pur- 
chase or  sale  at  the  proper  time  to  have  realized 
a  substantial  advance.    That  is  really  the  com- 
plaint of  the  plaintifi.     He  does  not  quite  know 
when  or  how  the  city  will  open  streets  across  his 
land.     If  he  did  he  would  know  better  how  to 
deal  with  the  property.     But  because  "of  the 
uncertainty  of  the  action"  of  the  city  he  can  not 
deal  with  it  to  the  same  advantage,  as  he  couk) 
do  if  the  "future  policy"  of  the  street  depart- 
ment so  far  as  it  affects  his  land  was  known  to 
him  now.    The  city  can  not  foresee  the  course 
of  future  developments  any  better  than  the  plain- 
tiff.    It  is  her  duty  lo  open  streets  when  they 
are  needed  to  accommodate  the  public,  and  not 
till  then.     She  must  ^yl  the  grade  when  the  time 
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comes  to  open  the  streets,  and  she  will  then  be 
liable  for  the  injury  actually  sustained  by  the 
land  owner.  For  the  purpose  of  determining 
the  amount  of  this  injury  each  street  stands  by 
itself  and  must  be  separately  considered.  If  the 
dty  at  some  future  time  shall  open  streets  over 
the  plaintiffs  lands,  and  the  grade  adopted  for 
one  or  more  of  them  shall  affect  the  plaindff  in- 
juriously, he  will  then  be  entitled  to  recover  the 
damages  he  may  suffer  by  reason  of  the  opening 
or  grading  of  each.  But  until  then,  non  constat 
that  any  street  will  be  opened  or  any  injury  be 
done.  The  first  and  third  assignments  of  error 
are  sustained.  The  second  is  not  sufficiently 
definite  or  intelligible  to  enable  us  to  understand 
its  purpose.  The  judgment  is  reversed  and 
venire  &cias  de  novo  awarded. 

w.  M.  s.,  jr. 


Oct.  '94.  81.  October  23, 1894. 

In  re  Shiloh  Street. 

Act  of  May  16^  iSgi,  F.  Z.  77—  City  councils- 
Ratification — Change  of  grade. 

TIm  councils  of  a  municipality  have  the  power  to 
validate  and  ratify  the  act  assumed  to  be  done  on  its  be* 
bally  although  sudi  act  was  not  done  in  accordance  with 
any  ordinance  or  resolution  passed  before  the  act  was 
penbrmed. 

Appeal  of  John  C.  McCormick  and  others, 
from  the  judgment  of  the  Common  Pleas  No. 
2,  for  the  County  of  Allegheny,  in  dismissing 
exceptions  to  the  report  of  the  viewers  in  the 
matter  of  the  change  of  grade  of  Shiloh  street 
from  Grandview  to  Southern  avenue,  in  the  City 
of  Kttsburgh.  The  City  of  Pittsburgh  pre- 
sented a  petition  for  viewers  upon  the  grading 
and  paving  of  Shiloh  street,  shortly  after  the 
passage  of  the  Act  of  May  16,  1891,  P.  L.  71, 
and  the  Court  having  appointed  viewers,  they 
proceeded  to  view  and  assess,  and  made  report 
of  their  finding  to  the  Court  on  the  27th  day  of 
November,  1891.  To  their  report  exceptions 
were  filed,  which,  after  argument,  were  dis- 
missed, but  upon  an  appeal  being  taken,  the  de- 
cree dismissing  said  exceptions  was  reversed  by 
the  Supreme  Court  at  No.  124,  October  term, 
1892.    {In  re  Shiloh  Street,  31  Weekly  Notes, 

352) 

On  February  18, 1893,  ^^^  report  of  the  board 
of  viewers  was  recommitted  to  them  with  direc 
tions  to  proceed  in  accordance  with  the  Act  of 
Mav  16,  1891. 

On  November  29,  1893,  their  report  was  filed 
and  the  exceptions  made  thereto  having  been 
dismissed  on  January  8,  1894,  this  appeal  was 
taken. 


Charles  Z.  Powers^  for  appellants. 
William  C  Moreland  and  Thomas  D.  Car- 
nahany  for  appellees. 

January  7,  1895.  Green,  J.  The  viewers 
in  their  report  found  specifically  that  the  change 
of  grade  ^om  the  grade  established  by  the  ordi- 
nance of  March  16,  1888,  was  necessary  to 
make  a  connection  with  Grandview  avenue,  and 
that  the  grading  of  Shilph  street  had  been  partly 
done  under  the  ordinance  of  1884,  and  before 
the  grade  of  Grandview  avenue  was  established. 
They  also  found  that  the  change  involved  an  ad- 
ditional cost  of  about  a  thousand  dollars,  but 
that  the  benefit  of  the  change  was  fully  equal  to 
the  additional  cost  and  damage,  and  that  the 
properties  along  the  line  of  the  street  were  bene- 
fitted to  the  extent  of  any  and  all  damage  which 
may  have  been  caused  by  the  change.  They 
also  found  that  the  total  amount  of  damages, 
costs  and  expenses  of  the  improvement  was 
113,126.61,  and  that  said  total  amount  is  not  in 
excess  of  the  worth  and  value  of  the  improve- 
ment. They  then  ascertained  and  reported  the 
damages  sustained  by  the  owners  and  the  bene- 
fits conferred  by  the  improvement,  and  fixed 
and  reported  the  amounts  to  be  paid  by  the 
owners  who  were  benefitted. 

The  only  real  question  now  in  dispute  under 
the  exceptions  is  the  power  of  councils  to  make 
the  change  of  grade  without  a  special  ordinance 
to  that  effect.  The  exceptants  claim  that  this 
change  could  not  be  made  without  a  special  or- 
dinance to  that  effect.  The  power  of  the  coun- 
cils to  change  the  grade  by  meaps  of  a  special 
ordinance  is  not  controverted.  But  it  is  very 
familiar  doctrine  that  councils  may  by  subse- 
quent ratification  validate  and  adopt  an  unau- 
thorized act  of  its  agents,  officers  and  em- 
ployees. 

Thus  in  McKnight  v.  City  of  Pittsburgh,  91 
Pa.  273,  which  was  a  sci.  fa.  upon  a  municipal 
lien  against  a  lot  owner  to  enforce  payment  for 
work  done  in  the  grading  of  a  street,  and  the 
defendant  contended,  as  here,  that  the  grade  or- 
iginally established  had  been  changed  by  the 
city  engineer  without  the  authority  of  any  ordin- 
ance, we  held  the  defendant  liable  to  pay  be- 
cause the  work  of  the  engineer  in  changing  the 
grade  was  subsequently  adopted  by  the  city. 
Gordon,  J.,  delivering  the  opinion,  said,  "The 
difficulty,  however,  is  found  in  the  fact  that  be- 
tween the  time  of  the  making  of  the  ordinance 
and  the  letting  of  the  contract  a  grade  for  Ridge 
street  was  adopted  by  the  proper  authorities. 
Such  being  the  case,  the  engineer  exceeded  his 
authority  when  he  disregarded  that  grade  and 
adopted  a  new  one,  and  the  city,  at  any  time 
before  the  adoption  by  it  of  the  work  done  by  the 
contractor  might  have  repudiated  the  act  of  its 
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engineer  and  avoided  the  contract.  But  it  could 
not  do  this  after  such  adoption ;  for  as  in  the 
case  of  a  private  person,  it  having  the  power  to 
contract,  the  power  to  adopt  a  contract  made 
for  its  benefit  is  necessarily  involved  in  the 
original  power.  It  is  indeed  but  a  question 
of  power  that  we  have  to  consider;  that 
being  determined  all  is  determined.  Hence, 
we  repeat,  the  city  having  the  undisputed  power 
to  establish  grades  and  to  make  contracts  for 
paving,  the  correlative  power  of  adopting  grades 
and  contracts  made  by  its  officers  for  its  own 
benefit,  necessarily  follows." 
:  We  followed  the  same  ruling  in  City  v.  Hays, 
93  Pa.  72.  We  held  there  that  although  the 
agent  of  the  city  exceeded  his  authority,  as  the 
contract  was  one  which  the  city  might  have  au- 
thorized,  it  could  waive  the  irregularity  and 
adopt  the  contract  afler  it  was  made. 

The  question  of  adoption  is  one  exclusively 
for  the  city,  and  with  which  the  citizen  has 
nothing  to  do.  We  said  in  the  opinion,  "But 
under  die  power  vested  in  the  city  councils,  al- 
ready referred  to,  there  is  no  doubt  that  they 
could  have  approved  and  accepted  the  work,  and 
so  have  bound  the  city." 

In  Silsby  Manufacturing  Co.  v.  AUentown, 
153  Pa.  319^  we  held  that  councils  of  a  muni- 
cipality may  adopt  an  unauthorized  act  done  for 
the  benefit  of  the  city  by  one  of  the  municipal 
officers  and  assume  the  debt  so  contracted. 

In  I  Dillon  on  Municipal  Corporations,  sec. 
463,  it  is  said,  "A  municipal  corporation  may 
ratify  the  unauthorized  acts  and  contracts  of  its 
agents  or  officers  which  are  within  the  corporate 
powers  but  not  Otherwise." 

There  is  no  contention  upon  the  correctness 
of  the  foregoing  principles.  The  only  remain- 
ing question  therefore  is  upon  the  adoption  and 
ratification  of  the  work  done  upon  the  street 
after  the  change  of  grade.  Upon  that  subject 
there  is  no  possibility  of  controversy  because  the 
ckdm  of  the  city  is  founded  upon  the  work  thus 
done.  The  report  of  the  viewers  sets  out  the 
Cext  of  the  change  and  describes  the  character, 
cost  and  expense  of  the  work,  and  fixes  the 
amoimt  to  be  paid  by  each  owner  under  the  as- 
sessments for  benefits  occasioned  by  the  work. 
That  report  was  confirmed  at  the  instance  of  the 
city,  and  this  action  of  scire  facias  is  brought  to 
recover  for  that  very  work.  It  is  asserted  by 
counsel  for  the  city  in  his  counter  statement  that 
the  work  was  accepted  by  the  city,  and  this  state- 
ment is  not  denied  by  the  appellants. 

We  see  no  error  in  this  record. 

Judgment  affirmed.  w.  d.  n« 


Jan.  '94,  440;  July,  '94,  loi.  January  17. 1895. 

Pile  et  al.  v.  Pedrick  et  al. 

Appeal  of  Pile  et  aU 

Appeal  of  Pedrick  et  al. 

Party  walls — Trespass — Costs  in  equity. 

An  owner  of  land,  desiring  to  build  entirely  on  his  own 
lot,  had  his  lines  surveyed  by  the  district  surveyor  and 
directed  his  builder  to  keep  within  the  line.  After  the 
building  was  up  it  was  discovered  that  while  the  wall 
proper  was  witnin  the  owner's  line,  a  portion  of  the 
foundation  below  the  surface  extended  over  the  adjoining 
property  one  and  three-eighths  inches: 

Held^  I.  That  the  wall  was  not  a  party  wall 

3.  lliat  the  owner  of  adjoining  property  could  treat 
this  asapennanent  trespass  to  be  compensated  for  in  dam- 
ages, or  could  compel  the  removal  of  the  offending  foon- 
diation  by  rebuilding  from  the  defendants'  side. 

3.  That  in  view  of  all  the  circumstances  of  this  case 
the  discretion  of  the  lower  Court  in  allowing  time  for 
the  removal  of  the  wall  and  dividing  the  costs  would  not 
be  dbturbed« 

Appeal  of  Joseph  M.  Pile  et  al,  and  of 
Daniel  Pedrick  et  aL^  from  the  decree  of  the 
Common  Pleas  No.  2,  of  Philiidelphia  County. 

Bill  in  equity  by  Joseph  M.  Pile  and  Sarah  £. 
Pile,  against  Daniel  W.  Pedrick  and  Henry  G. 
Ayer,  praying  for  an  injunction  to  restrain  de- 
fendants from  placing  windows  in  an  alleged 
party  wall ;  that  they  be  directed  to  remove  win- 
dows already  placed,  and  general  relief. 

The  answer  denied  that  the  wall  was  a  party 
wall.  The  bill  and  answer  were  referred  to 
Charles  H.  Matthews,  Esq.,  as  master,  who 
found  the  facts  as  follows: — 

"The  plaintiffs  are  the  executors  under  the 
will  of  Morgan  G.  Pile,  who  died  in  1889,  seized 
in  fee  of  a  lot  of  ground  and  messuages  erected 
thereon,  situated  west  of  Tenth  street,  between 
Buttonwood  and  Hamilton  streets,  in  the  Four- 
teenth ward  of  the  city  of  Philadelphia. 

"The  easterly  line  of  the  lot  is  sixty-three  feet 
ten  and  one-quarter  inches  west  of  Tenth  street; 
containing  in  front  on  the  south  side  of  Button- 
wood  street  twenty  feet,  and  extending  of  that 
width  southwardly  at  right  angles  to  Buttonwood 
street  one  hundred  and  fifty-nine  feet  eleven  and 
five-eighths  inches  to  Hamilton  street. 

"The  hotise,  1006  Buttonwood  street,  erected 
on  this  lot,  is  a  two-story  frame  building,  the 
main  part  extending  back  about  thirteen  and 
two-tenths  feet,  and  attached  thereto  is  a  small 
one-story  frame  structure  with  an  additional 
depth  to  the  main  building  of  sixteen  feet,  and 
a  short  distance  in  the  rear  of  this  there  are  eight 
water-closets,  with  a  shed  or  flat  built  over  them 
for  drying  clothes. 

"The  house.  No.  1005  Hamilton  street, 
erected  on  this  lot,  is  a  three-story  brick  dwell- 
ing, and  there  are  five  three-story  brick  dwell- 
ings in  the  rear  of  it,  and  these  run  back  to  the 
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shed  or  flat  The  five  dwellings  are  known  as 
the  court  properties,  and  front  on  a  passage  way 
or  alley  of  about  five  feet  in  width,  leading  to 
them  from  Hamilton  street,  and  west  of  said 
house  No.  1005. 

"Mary  Ann  Trout  by  deed  dated  February 
14,  1829,  conveyed  the  lot  to  Gottlieb  Wilhelm, 
witii  a  messuage  and  tenement  thereon  erected, 
and  under  proceedings  in  partition  in  his  estate 
the  property  was  conveyed  to  Morgan  G.  Pile, 
May  17,  1864,  being  described  in  the  deed  as 
the  lot  of  ground  with  the  one  two-story  frame, 
and  six  three-story  brick  messuages,  No.  1006 
Bottonwood  street. 

"There  has  been  no  material  change  in  the 
improvements  to  the  present  day ;  and  while  the 
evidence  does  not  fully  disclose  the  particular 
time  when  the  buildings  described  were  erected, 
the  &ct  is  established  that  the  frame  house.  No. 
1006  Buttonwood  street,  was  probably  standing 
at  the  time  of  the  conveyance  in  1829,  and  that 
the  other  buildings  were  erected  some  years  prior 
to  the  conveyance  in  1864. 

"In  the  year  1889  the  defendants  commenced 
the  erection  of  a  large  brick  shop  or  factory,  for 
the  purposes  of  their  business  in  the  manufacture 
of  ^)ecialties  for  railroads,  extending  from  But- 
tonwood street  to  Hamilton  street,  on  their  lot 
adjoining  that  of  the  plaintiffs  on  the  east.  The 
factory  has  a  front  on  Buttonwood  street  of  forty 
feet,  and  was  first  built  to  the  height  of  two 
stories,  and  completed  in  i890,with  two  additional 
stories,  and  in  the  course  of  the  erection  of  the 
latter,  above  the  line  of  plaintifl^s'  buildings,  and 
overlooking  the  same  for  the  whole  length  of  the 
k)t,  the  defendants  set  and  placed  in  their  wall  a 
number  of  large  windows. 

**Thcre  are  thirty-two  of  these,  all  opening 
from  the  third  and  fourth  floors  of  defendants' 
building,  extending  equi-distant,  or  nearly  so, 
and  on  even  lines  from  Buttonwood  street,  and 
from  the  ground  floor  of  the  factory  to  the  sill  of 
the  first  windows,  the  height  is  about  thirty-eight 
feet. 

"All  the  buildings  of  the  plaintiflis  now  adjoin 
on  the  east  the  brick  wall  of  the  factory,  and  are 
occnpied  by  tenants. 

"The  brick  wall  of  the  defendants*  building, 
so  far  as  visible,  presents  an  even  line  and  sur- 
hce  from  the  Hamilton  street  end  north  to  But- 
tonwood street,  except  at  a  point  at  the  north 
end  of  'the  court  properties*  where  there  is  an 
off-set  of  four  and  one-half  inches,  marked  *B* 
on  defendants'  exhibit  <E,'  and  designated  on 
'plaintiffs*  exhibits  'A*  and  *B.*  The  distance 
from  this  point  to  Buttonwood  street  is  about  fifty 
feet. 

"The  important  question  in  the  case  relates  to 
the  construction  of  the  stone  foundation  laid  by 
the  defendants  and  the  erection  thereon  of  the 


brick  wall  of  their  building,  with  the  openings 
described. 

'/The  plaintiffs  aver  that  the  foundation  was 
laid  partly  on  their  land,  and  although  from  the 
level  of  the  ground  the  brick  wall  may  be  wholly 
on  the  propert}'  of  the  defendants,  it  will  be  con- 
sidered a  party  wall  and  must  be  a  solid  wall 
without  openings.  ^ 

"The  defendants  deny  the  assertion  of  fact  as 
to  the  encroachment  of  the  foundation  wall,  and 
assert  that  no  integral  portion  of  the  same  ex- 
tends as  a  party  wall  on  the  property  of  the 
plaintiffs ;  and  they  contend  that  if  there  be  an 
encroachment  at  any  point  the  wall  of  their 
building  is  not  a  party  wall ;  that  the  trespass,  if 
any,  was  not  intentional,  and  they  did  all  in  their 
power  to  prevent  it  by  having  the  party  line 
marked  out  by  the  official  surveyor  of  the  dis- 
trict. 

"The  foundation  wall  for  defendants'  building 
was  laid  by  their  builder,  who  testified  that  the 
same  was  constructed  entirely  upon  their  ground, 
and  by  the  lines  given  to  him  by  Edward  D. 
Roberts,  then  surveyor  of  the  district,  and  since 
deceased. 

"If  the  fact  that  lines  were  given  by  the  sur- 
veyor is  admitted,  the  evidence  furnishes  no  reli- 
able information  by  which  the  master  can  now 
determine  their  location  and  directions ;  and  in 
the  absence  of  proof  that  a  record  was  made  by 
him  and  notice  given  to  the  plaintiffs,  as  required 
by  law,  it  is  not  to  be  assumed  that  a  regulation 
was  in  fact  made,  which  was  conclusive  and 
binding,  as  provided  by  the  Act  of  April  15,1 782, 
2  Sm.  48;  Purd.  Dig.  1303,  p.  11. 

"In  support  of  the  position  already  referred  to, 
the  counsel  for  defendants  contended  that  the 
only  evidence  of  the  encroachment  of  the  found- 
ation wall  relates  to  the  construction  of  two 
pieces  of  wall  entirely  separate  and  distinct  from 
the  foundation  wall  in  question,  for  the  purpose 
of  supporting  certain  walls  or  buildings  on  the 
land  of  the  plaintiffs. 

"Those  two  pieces  of  wall,  it  is  claimed,  were 
erected  to  replace  the  foundation  of  the  frame 
house.  No.  1006  Buttonwood  street,  which  it  be- 
came necessary  to  take  down,  together  with  a 
chimney  of  this  house,  in  the  erection  of  the 
foundation  wall  of  defendants'  building,  and  at 
about  half  the  distance  between  the  south  end  of 
the  frame  house  and  the  north  end  of  'the  court 
properties'  where,  by  reason  of  the  condition  of 
the  cesspools  there  'a  bed  of  stone,*  in  the  lan- 
guage of  the  builder,  was  put  in  to  sustain  the 
pressure  of  the  walls,  and  their  contents  from 
coming  in  on  the  ground  and  into  the  cellar  of 
the  defendants. 

"In  determining  this  question  of  fact,  re- 
garded by  counsel  as  important  to  the  defend- 
ants* case,  and    to  establish  which  reliance  is 
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placed  principally  upon  the  testimony  of  the 
builder,  his  evidence  has  been  carefully  consid- 
ered. It  might  be  excluded  from  the  considera- 
tion of  the  principal  question  as  to  the  points  and 
the  line  of  the  encroachment  of  the  foundation 
wall,  upon  the  ground  that  in  the  judgment  of 
the  master  it  is  not  corroborated  by  the  weight  of 
the  testimony,  but  in  the  particulars  referreid  to, 
the  construction  of  the  two  pieces  of  wall  at  the 
points  and  to  the  extent  described,  the  informa- 
tion furnished  is  not  suflficiently  definite  to  be  of 
value  in  determining  the  controversy. 

"The  master  is,  however,  relieved  of  much 
difficulty  in  determining  the  location  of  the 
foundation  and  brick  wall  of  defendants'  build- 
ing  as  related  to  the  property  line,  by  the  careful 
surveys  and  measurements  of  the  property,  ipade 
since  the  bill  was  filed,  by  competent  surveyors 
and  by  agreements  of  parties  conjointly  for  the 
purpose  of  this  case. 

"The  results  of  their  examinations  as  appears 
by  their  testimony  and  their  plans  annexed  tnere- 
to,  show  a  substantial  agreement  in  all  import- 
ant particulars,  William  W.  Thayer,  the  surveyor 
and  regulator  of  the  Fourth  district,  the  successor 
of  Mr.  Roberts,  acting  for  the  plaintiffs ;  and 
Chester  £.  Albright,  Jr.,  an  assistant  of  Dye  & 
Datesman,  civil  engineers  and  surveyors  of  this 
city,  acting  for  the  defendants.  The  result  of 
Mr.  Thayer's  examination  of  the  locality  in 
question  is  shown  in  the  plans  prepared  by  him 
^nexed  to  the  testimony  and  marked  'plain- 
tiffs' exhibits  'A'  and  «B.' 

"The  plan  made  for  the  surveys  and  measure- 
ments by  Mr.  Albright  of  the  property,  in  refer- 
ence to  the  dispute  as  to  the  property  line  and 
the  party-wall  line,  was  preps^red  from  his  draft 
under  the  special  directions  of  John  H.  Dye,  of 
the  above-named  firm,  who  was  examined  as  a 
witness,  and  is  annexed  to  the  testimony  and 
marked 'defendants' exhibit  *B.' 

"The  substantial  agreement  in  the  result  of  the 
examinations  referred  to,  together  with  all  the 
other  testimony  in  the  case,  leaves  no  doubt  in 
the  mind  of  the  master  as  to  the  true  location  of 
the  brick  wall  of  the  defendants'  building  on  the 
west  side  of  their  property ;  and  he  finds  and  re- 
ports as  a  fact  that  this  wall,  which  is  eighteen 
inches  in  thickness,  is  clear  of  the  property  line 
from  Button  wood  street  south  to  Hamilton  street, 
that  it  stands  its  entire  length  on  the  defendants' 
land  and  does  not  at  any  point  extend  over  on 
the  property  of  the  plaintiffs. 

"The  master  further  finds  and  reports  as  a 
fact,  that  the  brick  wall  rests  upon  the  founda- 
tion wall  built  by  the  defendants  to  support  their 
factory,  and  extending  the  entire  length  of  their 
lot ;  and  that  this  foundation  wsJl,  which  has  an 
average  thickness  of  two  feet,  does  not  encroach 
at  any  pomt  on  the  property  of  the  plaintiffs 


from  Hamilton  street  north  to  a  point  at  the 
north  end  of  'the  court  properties.'  This  point 
is  at  the  offset  in  the  brick  wall  already  referred 
to,  and  which  is  described  and  designated  in  the 
testimony  and  the  plans  as  the  point  *B,'  and 
the  distance  as  already  stated  from  this  point  of 
the  offset  to  Button  wood  street  is  about  fifty  feet 

"The  remaining  and  important  inquiry  as  to 
the  location  of  the  foundation  wall  for  the  dis- 
tance of  fifty  feet  described,  is  now  to  be  con- 
sidered. In  regard  to  this  inquiry,  it  will  be 
found  that  Mr.  Albright's  testimony  confirms  the 
results  of  Mr.  Thayer's  examination  of  the  prop- 
erty, and  that  their  measurements  and  plans 
agree,  and  further,  that  Mr.  Dye,  in  his  explan- 
ation of  the  defendants'  plan  'exhibit  £,'  dis- 
tinctly says  that  from  the  end  of  'the  court 
properties'  north  to  the  Buttonwood  street  end 
of  the  building  the  stone  wall  as  he  describes  it, 
is  about  one  and  one-half  inches  over  on  the 
property  of  the  plaintiffs. 

"The  encroadiment  being  established  by  the 
testimony  in  the  case,  and  at  least  to  the  extent 
indicated,  the  fact  that  at  certain  points  it  ap- 
pears to  be  greater  than  at  others,  is  not  now  re- 
garded by  the  master  of  sufficient  importance  for 
discussion. 

"If,  as  is  claimed,  the  foundation  of  the  fiame 
house  on  Buttonwood  street  when  removed,  was 
replaced  by  a  separate  wall  for  its  support,  this 
is  not  indicated  in  the  testimony,  and  by  die 
plans  of  the  surveyors  which,  as  before  stated, 
show  a  substantial  agreement  in  regard  to  the 
encroachment  along  the  line  of  fifty  feet. 

"The  master  adopts  the  conclusion,  and  finds 
and  reports  as  a  fact,  that  the  stone  foundation 
wall  laid  by  the  defendants  from  the  point  at  the 
offset  at  the  north  end  of  'the  court  properties' 
north  to  the  Buttonwood  street  end  of  the  b\iikl- 
ing,  the  distance  of  about  fifty  feet,  extends 
partly  upon  the  ground  of  the  plaintifik,  and  the 
average  of  the  encroachment  along  the  line  of 
this  distance  is  from  an  inch  and  one-half  to  an 
inch  and  five-eighths  of  an  inch,  and  further, 
that  the  brick  wall  of  the  defendants'  building 
for  the  distance  and  between  the  points  described 
is  built  upon  this  foundation  but  is  wholly  within 
their  line. 

"It  may  be  proper  to  add,  in  view  of  certain 
testimony  in  regard  to  ^negotiations  for  a  settle- 
ment of  this  case,  that  the  master  has  not  been 
called  upon  to  consider  the  proposition,  made  by 
the  defendants  prior  to  his  appointment,  to  secure 
to  the  plaintiffs  or  their  grantees,  the  use  of  the 
wall  in  question  without  compensation." 

The  master  recommended  the  following  de- 
cree : — 

"And  now  this  cause  having  come  on  to 
be  heard,  it  is  ordered  and  decreed  that  the 
defendants,  Daniel  W.  Pedrick  and  Henry  C. 
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Ayer,  be  forever  restrained  and  enjoined  from 
maintaining  the  windows  in  the  party  wall  de- 
scribed in  the  plaintiffs'  bill,  and  overlooking 
their  property  for  the  distance  of  fifty  feet,  be 
the  same  more  or  less,  from  the  point  at  the 
north  end  of  the  buildings  of  the  plaintiffs,  de- 
scribed in  the  master's  report  as  the  'court 
properties,'  north  to  the  Button  wood  street  end 
of  their  lot ;  that  the  said  defendants,  Daniel 
W.  Pedrick  and  Henry  C.  Ayer,  cause  the  win 
dows,  sashes  and  frames  of  all  the  said  windows 
to  be  taken  out  and  the  spaces  to  be  built  up 
with  brick,  so  as  to  conform  as  nearly  as  possible 
in  thickness,  material  and  general  appearance 
with  the  other  portions  of  said  party  wall ;  and 
that  the  said  plaintiffs,  Joseph  M.  Pile  and 
Sarah  £.  Pile,  suffer  and  permit  the  said  Daniel 
W.  Pedrick  and  Henry  C.  Ayer,  their  agents 
and  workmen,  to  have  proper  and  free  access  to 
said  building  for  this  purpose,  and  that  the  said 
defendants  pay  the  cost  of  this  cause." 

The  defendants  filed,  infer  alia,  the  following 
exceptions : — 

Ninth. — ^In  not  finding  as  a  fact  that  the  de- 
fendants have  offered  to  enter  into  an  agreement 
with  the  plaintiffs  by  which  at  any  time  at  which 
the  plaintiffs  or  their  grantees  should  wish  to  iise 
the  wall  in  question,  the  defendants  would  close 
the  windows  now  open  and  permit  the  plaintiffs 
so  to  use  the  wall  without  niiaking  any  compen- 
sation therefor. 

Tenth. — ^In  finding  the  wall  of  the  defendants 
firom  the  point  B  north  to  the  Buttonwood  street 
front  to  be  a  party  wall. 

Twelfth In  not  finding  that  the  plaintiffs' 

bill  should  be  dismissed. 

The  Court,  after  argument  on  exceptions,  en- 
tered the  following  order ; — 

**And  now,  6th  June,  1891,  after  hearing  on 
billy  answer  and  master's  report,  the  cause  is  re- 
ferred back  to  the  master  to  take  testimony  and 
report  whether  the  encroachment  by  defendants 
upon  the  plaintiffs'  land  can  be  practically  recti- 
fed  by  removal  of  the  wall  or  a  portion  thereof  3 
and,  if  so,  what  mode  can  be  adopted  for  that 
purpose." 

Further  testimony  was  taken  by  the  master, 
who  reported  that  the  testimony  furnished  no 
method  by  which  the  encroachment  could  be 
practically  rectified  without  incurring  the  risk  of 
weakening  the  foundation  wall  and  reducing  its 
thickness  below  the  minimum  prescribed  by  Uw, 
and  that  the  express  sanction  of  the  building  in- 
spedots  would  be  required  for  any  change. 

To  this  report  defendants  filed,  inter  alia,  the 
following  exceptions: — 

Seventh. — In  not  finding  that  all  that  is  re- 
quired to  bring  the  founcUition  of  the  wall  in 
question  entirely  within  the  property  line  of  the 
defendants  is  to  chip  off  the  encroachment. 


Eighth. — In  not  finding  that  the  cost  of  doing 
this  work  of  removing  the  encroachment  of  the 
foundation  of  the  wall  in  question  without  inflict- 
ing any  permanent  injury  upon  the  plaintiffs  or 
their  tenants  would  be  ninety-three  dollars. 

Tenth. — In  not  finding  that  this  work  of  chip- 
ping off  the  encroachment  of  the  foundation  of 
the  wall  in  question  could  be  done  without  in^^ 
flicting  any  permanent  injury  upon  the  plaintiffs 
or  their  tenants. 

Eleventh — In  not  finding  that  after  the  re- 
moval of  the  encroachment  of  the  foundation  of 
the  wall  in  (question,  the  said  foundation  would 
still  exceed  m  thickness  by  two  inches  or  more 
the  thickness  required  by  law  for  foundation 
walls  for  buildings  of  the  dimensions  of  the  de- 
fendants'. 

After  argument  on  these  exceptions  the  Court 
(Pennypacker,  J.),  entered  the  following  de- 
cree:— 

**Now,  6th  February,  1894,  the  Court  having 
considered  the  two  reports  of  the  master,  the  ex- 
ceptions thereto  and  die  depositions  on  behalf  of 
the  defendants  taken  subsequent  to  the  filing  of 
the  said  reports,  and  having  heard  counsel  for 
the  respective  parties : 

''Order  and  decree  that  the  defendants,  by 
their  workmen  and  pursuant  to  a  permit  of  the 
building  inspectors,  have  leave  to  remove  so 
much  of  their  wall  mentioned  in  the  master's 
report  as  is  upon  the  ground  of  the  plaintiff's  re- 
placing it  by  a  wall  of  the  existing  width  to  be 
wholly  upon  the  defendants'  grotmd.  But  in  so 
doing  the  said  workmen  shall  not  enter  upon  or 
dig  into  the  ground  of  the  plaintiffs. 

''And  that  the  costs  of  the  case  shall  be  paid 
by  the  respective  parties,  one-half  by  each. 

"And  it  is  further  ordered  that  if  the  permis- 
sion herein  be  not  exercised  within  a  reasonable 
time  the  plaintiffs  have  leave  to  apply  to  the 
Court  for  further  direction  or  order." 

From  this  decree  Joseph  M.  Pile  et  aL  ap- 
pealed, assigning  for  error  the  refusal  to  grant 
the  injunction  prayed  for,  in  not  making  the  de- 
cree recommended  by  the  master,  in  referring 
the  cause  back  to  the  master,  and  in  entering  the 
above  decree. 

Pedrick  &  Ayer  also  appealed,  assigning  for 
error  the  dismissal  of  their  exceptions  above 
noted,  the  failure  to  permit  them  to  enter  upon 
the  premises  and  remove  the  encroaching  wall, 
in  decreeing  that  they  should  pay  half  the  costs. 

E.  Hunn  Hanson,  (Joseph  M.  Pile  with 
him),  for  J.  M.  Pile  et  aL 

The  opening  of  windows  in  a  party  wall  is  a 
nuisance  which  equity  will  abate. 

VoUmer's  App.,  61  Pa.  118. 

Milne's  App.,  81  Id.  54. 

Western  Bulk's  App.,  102  Id.  171. 

The  discretion  of  a  Court  of  equity  in  regard 
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to  costs  must  be  a  reasonable  and  not  an  arbitrary 
one ;  costs  will  not  be  imposed  on  a  successful 
litigant,  unless  for  satisfactory  reasons. 

Biddle*s  App.,  19  Weekly  Notes,  219. 
Mintzer's  App.,  35  Id.  326. 

Leoni  Afeiick,  (with  him  Sheldon  Potter  and 
John  Spar  hawk  f  f^-)*  ^ox  Pedrick  &  Ayer. 

There  was  no  party  wall  here ;  in  the  cases 
of  closing  windows  cited  above,  the  wall  was  ad- 
mittedly a  party  wall. 

Pedrick  &  Ayer  made  a  very  reasonable  offer 
and  the  action  of  the  appellants  does  not  show 
such  fair  dealing  and  good  conscience  as  entitles 
them  to  the  aid  of  a  Court  of  equity. 

Omez^.  Coal  Co.,  114  Pa.  182. 
Hart  V,  Kucher,  5  S.  &  R.  2. 

The  party  wall  Act  is  to  be  strictly  construed, 
and  its  provisions  do  not  apply  to  a  case  of  this 
kind. 

Hoflfetot  V,  Voigt,  29  Weekly  Notes,  397. 

pile's  appeal. 

April  8,  1895.  Williams,  J.  The  learned 
Judge  of  the  Court  below  was  right  in  holding 
that  the  wall  in  controversy  was  not  a  party  wall. 
It  was  not  intended  to  be.  The  defendants  were 
building  a  factory  and  under  the  advice  of  their 
architect  decided  to  build  within  their  own  lines 
in  order  to  avoid  the  danger  of  injury  to  others 
from  vibration  which  might  result  from  the  use 
of  their  machinery.  They  called  upon  the  dis- 
trict surveyor  to  locate  their  line  and  built  within 
it  as  so  ascertained.  Subsequent  surveys  by  city 
surveyors  have  determined  that  the  line  wasnot 
accurately  located  at  first  but  was  about  one  and 
a  half  inches  over  on  the  plaintiffs.  This  leaves 
the  ends  of  the  stones  used  in  the  foundation 
wall  projecting  into  the  plaintiffs'  lands  below 
the  surface  one  and  three-eighths  inches.  This 
unintentional  intrusion  into  the  plaintiffs'  close 
is  the  narrow  foimdation  on  which  this  bill  in 
equity  rests. 

The  wall  resting  on  the  stone  foundation  is 
conceded  to  be  within  the  defendants'  line.  The 
defendants  offered  nevertheless  to  make  it  a 
party  wall  by  agreement  and  give  to  plaintiffs  the 
free  use  of  it  as  such,  on  condition  that  the  win- 
dows on  the  third  and  fourth  floors  should  re- 
main open  until  the  plaintiff  should  desire  to  use 
the  wall.  This  offer  was  declined.  The  trespass 
was  then  to  be  remedied  in  one  of  two  ways. 
It  could  be  treated  with  the  plaintiffs'  consent  as 
a  permanent  trespass  and  compensated  for  in 
damages,  or  the  defendants  could  be  compelled 
to  remove  the  offending  ends  of  the  stones  to 
the  other  side  of  the  line.  The  plaintiffs  insisted 
upon  the  latter  course,  and  the  Court  below  has 
by  its  decree  ordered  that  this  should  be  done. 


The  defendants  then  sought  permission  to  go  on 
the  plaintiffs'  side  of  the  line  and  chip  off  the 
projecting  ends,  offering  to  pay  for  all  inconven- 
ience or  injury  the  plaintiffs  or  their  tenants 
might  suffer  by  their  so  doing.  This  they  re- 
fused. Nothing  remained  but  to  take  down  and 
rebuild  the  entire  wall  from  the  defendants'  side 
and  with  their  building  resting  on  it. 

This  the  decree  requires,  but  in  view  of  the 
course  of  the  litigation  the  learned  Judge  di- 
vided the  costs.  This  is  the  chief  ground  of 
complaint  on  this  appeal.  Costs  are  not  of 
course  in  equity.  They  may  be  given  or  with- 
held as  equity  and  good  conscience  require. 
It  often  happens  that  a  chancellc^r  is  con- 
strained to  enforce  a  legal  right  under  circum- 
stances that  involve  hardship  to  the  defendant, 
and  in  such  cases  it  is,  as  it  should  be,  common 
to  dispose  of  the  costs  upon  a  consideration  of 
all  the  circumstances  and  the  position  and  con- 
duct of  the  parties.  The  costs  in  this  case  were 
within  the  power  x>f  the  chancellor.  They  were 
disposed  of  in  the  exercise  of  his  official  discre- 
tion, and  we  see  no  reason  to  doubt  that  they 
were  disposed  of  properly.  The  decree  is 
affirmed.  The  costs  of  this  appeal  to  be  paid  by 
die  appellant. 


pedrick's  appeal. 

April  8,  1895.  WiLUAMS,  J.  This  is  an  ap- 
peal from  the  same  decree  just  considered  on  the 
appeal  of  J.  M.  Pile  etcU,  It  is  not  denied  that 
the  foundation  wall  on  which  the  appellant  has 
built  was  located  under  a  mistake  made  by  the 
district  surveyor,  and  does  in  fact  project  slightly 
into  the  plaintiffs'  land.  For  one  inch  and  three- 
eighths  the  ends  of  the  atones  in  the  wall  are  said 
to  project  beyond  the  division  line.  The  defen- 
dants have  no  right  at  law  or  in  equity  to  occupy 
land  that  does  not  belong  to  them,  and  we  do 
not  see  how  the  Court  below  could  have  done 
otherwise  than  recognize  and  act  upon  this  prin- 
ciple. They  must  remove  their  wall  so  that  it 
shall  be  upon  their  land.  This  the  Court  directed 
should  be  done  within  a  reasonable  time.  To 
avoid  further  controversy  over  this  subject  we 
will  so  far  modify  the  decree  as  to  permit  such 
removal  to  be  made  within  one  year  from  the 
date  of  filing  hereof.  In  all  other  respects  the 
decree  is  affirmed.  The  appellants  to  pay  all 
costs  made  by  them  upon  this  appeal. 

w.  M.  s.,  jr. 
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Oct  '94, 191.  October  16,  1894. 

Balfour  v.  Russell  and  Rindfuss. 

Landlord  and  tenant — Oil  lease — Condition  as 
to  continuance  of  lease  contingent  upon  the 
production  of  oil  or  gas — Construction  of 
lease, 

B.  leased  certain  land  amonnting  to  seventy  acres  to 
S.,  for  the  purpose  of  exploring  for  and  obtaining  oil  or 
gas,  at  a  rental  of  three  dollars  per  acre  per  annum,  and 
one-eighth  of  the  oil  and  gas  produced  with  the  usual 
transportation  for  the  same,  llie  lease  was  for  three 
years,  or  while  oil  or  gas  was  produced  from  the  demised 
premises  in  paying  quantities.  The  continuance  of  the 
lease  beyond  three  years  was  contingent  upon  the  produc- 
tion of  oil  or  £as  in  such  quantities  within  that  time, 
and  it  contained  the  following  reservation  :  * 'Reserving 
therefrom  four  acres  around  the  buildings,  upon  which  no 
wells  are  to  be  drilled  without  the  written  consent  of  both 
parties,  the  boundaries  of  which  arc  to  be  designated  and 
fixed,"  by  B.  S.  drilled  two  wells,  one  of  which  was  not 
worth  operating  and  he  abandoned  it.  The  other,  which 
produced  oil  in  paying  quantities,  was  drilled  within  the 
reservation  with  the  written  consent  of  B.  and  S.  The 
tenant  S.  then  assigned  his  interest  in  the  lease  to  R.  and 
F.,  who  drilled  two  other  wells,  one  of  which  was  use- 
le»,  but  the  other  produced  oil  and  gas  in  paying  quanti- 
ties. At  the  end  of  the  three  years  R.  and  F.  tendered 
the  rent  which  was  payable  in  advance,  but  B.  refused  to 
receiye  it,  and  brought  ejectment  to  recover  the  land, 
claiming  Uiat  the  paying  well  drilled  1^  R.  and  F.  had 
been  drilled  within  the  reservation  without  his  consent, 
and  that  by  the  terms  of  the  lease  it  expired  at  the  end  of 
three  years,  no  paying  well  having  been  drilled  under  the 
lease  within  that  time.  It  was  in  evidence  that  B.  had 
always  received  rental  upon  the  full  seventy  acres  and 
had  nerer  notified  R.  and  F.  that  the  well  was  within  any 
reservation,  and  had  always  accepted  his  eighth  share  of 
the  oil  produced  by  it : 

fftU^  that  the  reservation  was  merely  a  stipulation  that 
wells  should  not  be  dug  within  certain  boundaries  desig- 
nated by  the  lessor,  wiuout  his  consent; 

Heldt  further,  that  when  such  consent  was  given  and 
resnUed  in  the  establishment  of  a  paying  well  the  efiect 
was  the  same  as  if  it  had  been  constructed  outside  Uie 
bovndaries; 

Htldf  also,  that  this  construction  was  in  accordance 
with  the  understanding  of  the  parties  as  shown  by  their 
condnct  in  the  payment  and  acceptance  of  the  rent. 

Appeal  of  John  Balfour^  plaintiff,  from  the 
judgment  of  the  Common  Pleas  of  Butler 
County^  in  an  action  of  ejectment  brought  by 
John  Balfour  against  C.  T.  Russell  and  George 
Rindfuss,  to  recover  seventy  acres  of  land,  more 
or  less,  situate  in  Adams  township,  Butler 
County,  Pa. 

Upon  the  trial,  before  Greer,  J.,  the  follow- 
ing &cts  appeared  :  John  Balfour,  the  plaintiff, 
on  SeptemlK^r  10, 1889,  leased  a  farm  of  seventy 
acres  in  Adams  township,  Butler  County,  Pa.,  to 
one  John  A.  Snee,  for  oil  and  gas  purposes,  for 
the  term  of  three  years,  "or  while  oil  or  gas  is 
produced  in  paying  quantities."  The  lease  con- 
tained  this  reservation:  ''Containing  seventy 
acres,  more  or  less,  excepting   and   reserving 


therefrom  four  acres  around  the  buildings,  upon 
which  no  wells  are  to  be  drilled  without  the 
written  consent  of  both  parties  hereto,  the 
boundaries  of  which  are  to  be  designated  and 
fixed  by  the  party  of  the  first  part,  second  party 
to  pay  three  dollars  per  acre  per  annum,  payable 
in  advance.'*  The  lessee  was  also  to  furnish  the 
lessor  one-eighth  of  the  oil  and  gas  produced, 
and  to  furnish  the  usual  transportation  for  the 
same  in  pipe  line  or  lines.  In  the  month  of 
March,  1889,  ^^"^  No.  i  was  drilled  on  the 
premises  outside  of  any  of  the  part  reserved,  but 
as  it  proved  not  to  be  a  producing  well,  it  was 
plugged  and  finally  abandoned.  On  November 
20,  1890,  the  tenant  Snee  obtained  from  Mr. 
Balfour  his  written  consent,  signed  by  both  par- 
ties, that  he  might  drill  another  well ;  Balfour 
having  on  the  day  before  marked  out  the  loca- 
tion of  this  well.  Accordingly  Snee  drilled  well 
No.  2,  upon  the  reservation,  and  it  produced  oil 
in  paying  quantities.  The  plaintiff,  John  Bal- 
four, on  the  trial  disclaimed  title  to  well  No.  2, 
and  it  was  not  in  controversy  in  the  case.  Some 
time  afterwards  Snee  sold  his  interest  in  the  lease 
to  C.  T.  Russell  and  George  Rindfuss,  the  defen- 
dants in  this  action,  who  drilled  another  well  No. 
3,  which  proved  to  be  a  paying  well.  Balfour 
claimed  that  before  this  well  No.  3  was  beguD, 
he  had  in  December,  1890,  designated  and  fixed 
the  reservation  by  marking  and  pointing  out  the 
lines  to  Snee,  and  that  when  the  well  was  begun 
he  made  objection  to  its  location,  as  being  within 
the  reservation,  to  the  workmen  engaged  in 
drilling  it,  but  it  dii^not  appear  that  he  gave  no- 
tice to  the  defendants,  or  that  they  knew  any- 
thing  about  the  lines  of  the  reservation  having 
been  marked  by  him.  On  the  other  hand  it  was 
in  evidence  that  Balfour  continued  to  receive  the 
full  three  dollars  per  acre  upon  the  whole  seventy 
acres,  and  his  proportion  under  the  lease  of  the 
oil  and  gas  produced  from  well  No.  3.  Subse- 
quently well  No.  4  was  drilled  by  the  defend- 
ants, outside  of  that  portion  of  the  seventy 
acres  claimed  by  the  plaintiff  to  be  within  the 
lines  of  the  reservation,  but  it  never  produced 
oil  in  paying  quantities.  All  of  these  wells  were 
opened  within  the  three  years'  term  of  the  lease. 
On  September  10,  1892,  the  defendants  ten- 
dered the  rental  to  Balfour,  who  refused  to  ac- 
cept it  on  the  ground  that  the  term  of  the  lease^ 
namely,  three  years,  had  expired,  and  they  owed 
him  no  rental.  He  then  brought  this  action  to 
recover  the  entire  leasehold  estate.  The 
plaintiff  contended  that  the  continuation  of  the 
lease  beyond  the  term  of  three  years  was  con- 
tingent on  the  finding  of  oil  or  gas  in  paying 
quantities  on  the  ground  outside  of  the  part  re- 
served, and  that  as  the  only  paying  wells,  Nos.  2 
and  3  were  within  the  reservation,  the  tender  of 
rental  on  September  10,  1892,  when  the  term 
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ended,  would  not  have  the  effect  of  extending 
the  term  beyond  the  three  years.  On  the  other 
hand  the  defendants  claimed  that  well  No.  3  was 
not  within  the  so-called  reservation,  the  plaintiff 
having  only  run  his  lines  so  as  to  include  it  after 
it  was  drilled,  and  that  he  could  not,  after  per- 
mitting them  to  expend  their  money  in  drilling 
said  well,  under  the  belief  that  it  was  not  on  the 
four  acres,  now  deprive  them  of  the  benefits 
thereof  by  arbitrarily  and  unreasonably  exercis- 
ing his  right  to  designate  the  boundaries  of  the 
four  acres  so  as  to  include  this  well. 

The  plaintiff  submitted,  inter  aUa^  the  follow- 
ing points: — 

<'i.  The  continuation  of  the  lease  in  suit  be- 
yond the  definite  term  of  three  years  was  con 
^Ingent  upon  the  finding  of  oil  or  gas  in  paying 
•quantities  on  the  lease  [proper,  and  not  on  the 
reservation."  Answer.  '<We  qualify  this  point, 
and  say  that  as  Mr.  Balfour  gave  a  written  paper 
by  which  he  consented  that  Mr.  Snee  should 
drill  a  well  on  this  reservation,  he  made  this  re- 
:8ervation  a  part  of  the  lease  proper,  and  that  we 
cannot  affirm  the  point  in  that  shape,  but  it  is 
refused. "    (First  assignment  of  error. ) 

'<2.  The  payment  of  the  rentsJ  of  three  dol- 
lars per  acre  in  advance  per  annum  means  the 
payment  within  the  term  of  the  lease  fixed  by  the 
parties,  and  a  tender  of  the  rental  on  the  loth 
•day  of  September,  1892,  at  which  time  the  term 
ended,  would  not  have  the  effect  of  extending 
tile  term  beyond  the  three  years."  Answer. 
^*It  is  true  that  the  tender  of  the  rental  and  not 
4uxepted  by  Mr.  Balfour  w^uld  not  extend  the 
lease.  If  no  oil  was  produced  in  wells  Nos.  2 
and  3,  then  we  would  affirm  that  point,  other- 
wise it  is  refused."  (Second  assignment  of 
-error.) 

''4.  By  the  terms  and  provisions  contained  in 
the  lease  under  which  defendants  claim,  they 
have  no  right  to  drill  for  oil  or  gas  on  the  reserv- 
ation without  first  having  obtained  the  written 
consent  of  plaintiff  for  each  and  every  well." 
Answer,  "We  affirm  that  point;  that  is  true, 
but  as  he  gave  his  consent  in  writing  and  a  well 
was  drilled  and  Mr.  Balfour  received  his  royalty 
on  all  the  wells,  and  rentals  on  the  whole  seventy 
acres,  we  believe  he  has  made  it  part  of  the 
lease,  and  we  affirm  that  point  without  other 
qualification."     (Third  assignment  of  error.) 

**5.  If  the  jury  believed  that  well  No.  3  is 
within  the  lines  of  the  reservation  and  that  there 
was  no  oil  or  gas  being  produced  in  paying  quan- 
tities on  the  land  covered  by  the  written  lease 
on  the  loth  day  of  September,  1892,  the  term 
was  at  an  end,  and  the  verdict  should  be  for  the 
plaintiff."  Answer.  "It  is  admitted  that  oil 
was  produced  at  wells  Nos.  2  and  3 ;  we  refuse 
that  point."     ^Fourth  assignment  of  error.) 

"6.  The  written  covenant  in  the  lease  giving 


the  plaintiff  the  right  to  designate  the  boundaries 
of  the  reservation  was  notice  to  defendants,  who 
are  the  assignees  of  the  original  lessee,  and  be- 
fore expending  any  money  in  drilling  No.  3  it 
was  incumbent  on  them  to  call  upon  plaintiff  to 
designate  the  boundaries  of  the  reservation  be- 
fore locating  No.  3."  Answer.  "That  point,  we 
think,  is  not  in  this  case  and  we  refuse  it." 
(Fifth  assignment  of  error.) 

The  Court  charged  the  jury,  inter  aUa,  as 
follows:— 

"On  the  loth  day  of  September,  1889,  Mr. 
Balfour  made  an  oil  lease  of  seventy  acres  of  this 
land  on  the  one  side  of  the  road,  the  side  on 
which  his  house  and  bam  and  other  buildings  are 
situate,  for  the  term  of  three  years ;  that  is,  the 
lease  was  to  run  from  the  loth  day  of  September, 
1889,  until  the  loth  day  of  September,  189s ; 
there  is  no  dispute  as  to  that,  and  there  is  nodk- 
pate  as  to  the  boundaries  of  the  lease.  The  lease 
was  originally  made  to  Mr.  Snee,  and  assigned 
by  him  to  the  defendants ;  and  Mr.  Snee  went 
on  and  drilled  a  well.  No.  i.  It  was  not  a  pro* 
ducing  well,  and  was  plugged  and  finally  aban- 
doned, and,  I  believe,  the  rig  taken  away.  This 
lease  had  a  provision  in  it  that  Mr.  Snee  had  no 
right  to  drill  on  four  acres  immediately  around 
the  buildings ;  the  clause  in  regard  to  that  reads 
in  these  words :  'Excepting  and  reserving  thwc- 
from  four  acres  around  the  buildings  upon  which 
no  wells  are  to  be  drilled  without  the  written 
consent  of  both  parties  hereto,  the  boundaries  of 
which  are  to  be  designated  and  fixed  by  party  of 
the  first  part,  second  party  to  pay  three  dollars 
per  acre  per  annum,  payable  in  advance.' 

"Mr.  Snee,  after  the  first  well  was  drilled, 
went  to  Mr.  Balfour  and  obtained  from  him  a 
written  consent,  signed  by  both  parties,  that  he 
might  drill  a  well,  and  he  did  drill  No.  2  on  the 
farm  and  on  this  reservation.  Afterwards  No.  3 
was  drilled.  It  was  drilled  without  any  written 
consent  of  Mr.  Balfour,  but  there  is  a  dilute  as 
to  whether  it  is  on  the  reservation.  It  is  alleged 
on  the  part  of  the  defendants  that  if  it  was  on 
the  reservation  that  Mr.  Balfour  could  not  ob- 
ject, because  he  permitted  them  to  drill  without 
notice;  but  so  far  as  that  is  concerned  we  will 
not  go  into  that. 

"[The  well  being  drilled  on  the  lease,  on  the 
reservation,  on  part  of  the  seventy  acres  that  was 
leased  by  Mr.  Balfour  to  Mr.  Snee,  and  for 
which  he  paid  his  three  dollars  a  year  rental,  and 
was  to  pay  it  whether  it  produced  oil  or  not,  and 
that  it  was  producing  oil  at  the  time  this  suit  was 
brought,  we  believe  extended  the  lease ;  that  is, 
extended  the  time  of  the  lease,  and  that  the 
lease  is  extended  until  such  time  as  there  is  no 
oil  or  gas  produced  on  the  lease,  according  to 
the  terms  of  this  agreement.]  In  view  of  that, 
we  say  to  you  that  we  think  the  defendants  have 
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the  right  of  possession  to  the  property  yet,  be- 
cause there  is  oil  being  produced  in  paying  quan- 
titiesy  and  was  being  produced  in  paying  quanti- 
ties at  the  time  this  suit  was  brought,  and  therefore 
Ss  the  defendants  have  the  right  of  possession 
e  plaintiff  cannot  recover,  and  we  say  that  it  is 
your  duty  to  find  a  verdict  for  the  defendants.]" 

Verdict  for  defepdants  and  judgment  thereon. 
Whereupon  the  plaintiff  took  this  appeal,  assign- 
ing for  error  the  answers  to  the  points  given 
above,  and  the  portion  of  the  charge  in  brackets. 

Lev,  McQuistion,  (with  him  J,  C  Vanderlin 
^d  A.  B.  C.  McFarland),  for  appellant. 

The  written  consent  to  drill  one  well  on  the 
reservation  vested  no  title  in  the  appellee  to  the 
reservation,  nor  any  right  to  drill  any  other  well 
thereon.  It  did  not  miake  the  reservation  a  part 
of  the  lease,  because  it  was  clearly  excepted  and 
reserved  therefrom. 

If  the  one  well  drilled  on  the  reservation  by 
'written  consent  made  it  a  part  of  the  lease,  as 
held  by  the  Court  below,  the  effect  of  that  would 
be  to  prolong  the  term  of  the  lease  on  the 
seventy  acres  as  long  as  oil  or  gas  was«  produced 
in  paying  quantities  on  the  reservation.  This 
wodd  conflict  with  the  covenants  in  the  lease, 
and  the  intentions  of  the  parties. 

James  Bredin^  (S.  F.  Bowser  with  him),  for 
appellees,  cited — 

Westmoreland   National    Gas  Co.  v,  DeWitt,    25 
WsxxLY  Notes,  103. 

April  8,  1895.  McCoLLUM,  J.  We  think 
this  case  was  correctly  decided  in  the  Court  below. 
The  plaintiff  leased  the  land  in  dilute  to  John  A. 
&iee,  for  the  purpose  of  exploring  for  and  ob- 
taining oil  or  gas.  The  lease  was  for  three  years 
or  while  oil  or  gas  was  produced  from  the  de- 
viised  premises  in  paying  quantities.  The  con- 
tinuance of  the  lease  beyond  three  years  was 
contingent  upon  the  production  of  oil  or  gas  in 
90ch  quantities  within  that  time.  Snee  drilled 
two  welb  ;  one  of  them  was  not  worth  operating 
and  he  abandoned  it,  the  other  produced  oil  in 
pajring  quantities.  He  then  assigned  his  interest 
in  the  lease  to  the  defendants,  who  drilled  two 
wells  with  alike  result.  All  the  wells  were  drilled 
within  the  three  years,  and  as  two  of  them  were 
paying  wells  the  learned  Court  below  thought 
they  were  sufficient  to  continue  the  lease  while 
oil  was  obtained  from  them  at  a  profit.  It  is  con - 
<:eded  that  this  is  a  correct  view  of  the  case  if 
the  producing  wells  are  upon  the  demised  prem- 
ises. The  plaintiff,  however,  contends  that 
these  wells  are  on  land  expressly  excepted  from 
the  lease.  Is  this  contention  sound  and  consist- 
ent with  a  fiair  construction  of  that  instrument?  We 
think  it  is  not.  In  the  first  place  it  is  not  in  accord 
with  the  construction  adopted  by  the  parties, 
and  under  which  rent  was  paid  for  three  years.  [ 


The  land  on  which  the  producing  wells  were 
drilled  is  admittedly  a  part  of  the  seventy  acres 
described  in  the  lease  and  on  which  the  lessors 
paid  rent  at  the  rate  of  three  dollars  per  acre. 
If  the  parties  had  understood  that  the  lease  in- 
cluded only  sixty-six  acres  the  lessor  would  not 
have  exacted  and  the  lessees  would  not  have  paid 
rent  on  seventy  acres.  If  the  language  of  the 
lease  fairly  raised  a  doubt  respecting  the  inten- 
tion of  the  parties,  their  interpretation  of  it  dur- 
ing the  definite  term  of  three  years  would  be 
entitled  to  great  if  not  controlling  infiuence  in 
the  decision  of  the  question  before  us.  But  this 
is  not  all  that  is  opposed  to  the  plaintiff's  present 
contention.  He  expressly  consented  in  writing 
to  the  drilling  of  one  of  the  producing  wells,  ac- 
quiesced in  the  drilling  of  the  other  and  received 
his  share  of  the  oil  in  accordance  with  the  pro- 
visions of  the  lease.  During  the  definite  term 
allowed  for  the  development  of  the  property  he 
permitted  the  lessees  to  drill  these  wells  without 
an  intimation  of  his  present  claim.  If  he  then 
entertained  the  yiew  of  the  lease  which  he  now 
advances  in  aid  of  his  suit  his  silence  was  mis- 
leading and  the  purpose  of  it  fraudulent.  He 
must  luive  known  that  the  lessees  would  not  have 
drilled  the  wells  under  such  an  interpretation  as 
he  now  insists  upon,  because  it  renders  the  time 
consomed  and  expenditures  incurred  in  drilling 
them  of  no  account  in  determining  their  rights 
under  the  lease.  It  is  an  interpretation  v^ch 
makes  the  time  and  labor  so  expended  operate 
as  an  extinguishment  of  these  rights  and  a  devel- 
opment of  the  plaintiffs  property  without  com- 
pensation to  the  parties  by  whom  the  develop- 
ment was  accomplished.  Surely  such  results 
cannot  be  tolerated  unless  there  is  a  clear  war- 
rant in  the  lease  for  a  construction  which  pro- 
duces them.  But  there  is  no  such  warrant  in  the 
lease.  The  so-called  exception  or  reservation  is 
nothing  more  than  a  restriction  upon  the  lessee's 
right  respecting  the  location  of  wells  on  Ae 
seventy  acres  included  in  it.  It  is  a  stipulation 
that  the  less9r  may  designate  the  boundaries  of 
"four  acres  around  the  buildings"  within  which 
the  lessee  shall  not  drill  wells  without  his  written 
consent.  When  such  consent  was  given,  and 
the  work  done  under  it  resulted  in  the  establish- 
ment of  a  well  which  produced  oil  in  paying 
quantities,  the  effect  of  it  upon  the  rights  of  the 
parties  under  the  lease  was  the  same  as  if  it  had 
been  drilled  outside  of  the  boundaries  designated 
by  the  lessor.  This  is  a  construction  which  har- 
monizes with  the  understanding  of  the  parties  as 
manifested  by  their  conduct  during  the  definite 
term,  and  which,  independent  of  their  interpre- 
tation of  their  contract,  best  accords  with  the 
language  and  object  of  the  instrument  which  de- 
fines their  rights. 
Judgment  afl&rmed.  s.  h.  t. 
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July,  '94, 187.  January  23,  1895. 

Baugh  &  Sons  Company  v.  Mitchell 
et  al. 

Sale    of  goods  —  Warranty  —  ^Affidavit  of  de- 
fence. 

When  an  affidavit  of  defence  alleges  that  goods  were 
not  of  the  quality  contracted  for  and  that  there  was  a 
warranty  in  writing,  and  annexes  two  letters  of  the  plain- 
tiff, which  do  not  in  themselves  show  a  positive  warranty 
but  which  might  have  that  effect  if  taken  in  connection 
with  a  letter  of  the  defendant,  which  is  presumably  in  the 
plaintifi's  possession,  and  which  is  not  set  out  by  defend- 
ant, but  is  alluded  to  in  one  of  the  letters  of  the  plaintiff 
attached  to  the  affidavit,  the  Court  is  not  in  a  position  to 
pass  upon  the  effect  of  the  plaintiff*s  letter,  and  a  war- 
ranty having  been  alleged  the  case  must  be  sent  to  a 
jury. 


Appeal  of  Henry  F.  Mitchell  and  Walter 
Pierson,  trading  as  Mitchell  &  Pierson,  defen- 
dants,  from  the  judgment  of  the  Common  Pleas 
No.  4,  of  Philadelphia  County,  wherein  Baugh  & 
Sons  Company  was  plaintiff. 

This  was  an  action  brought  to  recover  for 
neat's  foot  oil  sold  by  plaintiff  to  defendants. 
The  defendants  filed  an  affidavit  of  defence,  set- 
ting up  as  follows: — 

''That  defendants  are  engaged  at  the  county 
aforesaid,  in  the  business  of  tanning  and  dressing 
the  skins  of  goats  and  other  animals,  and  for  the 
purpose  of  their  business  use  large  quantities  of 
neats'  foot  oil.  That  plaintiff,  l^ore  and  at  the 
time  of  the  purchase  of  the  oil  as  set  forth  in  the 
statement  of  claim  filed,  promised  and  warranted 
defendants,  in  writing  (a  copy  of  which  is  hereto 
annexed),  that  said  oil  was  and  should  be  abso- 
lutely pure  and  free  from  adulterants  of  all  and 
every  kind,  and  relying  upon  this  promise  and 
warranty,  defendants  purchased  said  oil.  That 
said  oil  was  not  pure  and  free  from  adulterants, 
but,  on  the  contrary,  was  impure  and  adulter- 
ated. That  said  impurities  and  adulterations 
were  not  known  to  defendants,  and  could  not 
have  been  known  to  them,  until  after  said  oil  was 
used  upon  the  skins  to  be  dressed.  That  twenty- 
nine  hundred  and  forty-six  (2946)  dozen  of 
goat  skins  were  thus  tanned  with  the  said  oil  so 
purchased  from  and  for  which  suit  is  brought  by 
plaintiff.  That  in  endeavoring  to  overcome  th^ 
defects  in  certain  of  the  skins  caused  by  the  im- 
purities in  said  oil  so  purchased  from  the  said 
plaintiff  by  defendants,  the  defendants  actually 
paid  out  in  cash,  for  extracting  grease,  the  sum 
of  I336.64;  for  scrubbing  the  said  skins  with 
benzine,  I164.50 ;  for  reglazing  said  skins,  the 
sum  of  I33.25,  and  for  recoloring  said  skins  the 
sum  of  I449.75,  or  a  total  of  cash  paid  out  of 
I984.14,  by  reason  of  said  impurities  and  adul- 
terations in  the  oil  so  purchased  from  plaintiff. 


and  that  these  prices  were  the  cheapest  and  low- 
est at  which  the  same  could  be  done.  That,  in 
addition  thereto,  the  skins  upon  which  said  oil 
purchased  from  plaintiff  were  so  much  damaged 
by  impurities  that  twelve  hundred  and  ninety- 
three  (1293)  dozen  of  said  skins  are  worth  %2 
less  per  dozen,  or  I2586,  than  they  would  have 
been  if  the  oil  had  been  pure,  and  sixteen  hun- 
dred and  fifty-three  dozen  (1653)  of  said  skins 
are  worth  %\  less  per  dozen,  or  1 165 3,  than  they 
wovld  have  been  if  the  said  oil  had  been  pure, 
as  promised  and  represented.  That  previous  to 
the  bringing  of  said  suit  the  defendants  had 
brought  suit  in  Court  of  Common  Pleas  No.  4, 
of  March  term,  1894,  No.  832,  to  recover  dam- 
ages for  the  losses  sustained  by  them  as  aforesaid, 
and  said  suit  is  pending  and  imdetermined." 

To  the  affidavit  were  attached  the  following 
letters : — 


"Delaware  River  Chemical  Works, 
Philadelphia,  Oct.  23,  1893. 
Messrs.  Mitchell  &  Pierson, 

1012  Passyunk  Ave., 
Philadelphia. 
Gentlemen: — 

We  are  in  receipt  of  your  favor  of  the  21st 
inst.,  and  appreciate  your  kindness  in  informing 
us  that  you  can  do  better  than  the  price  we  are 
charging  you  for  our  twenty-degree  ice-pressed 
neats'  foot  oil.  We  can  also  sell  a  strictly  pure 
ice-pressed  neats'  foot  oil  which  will  stand  a  cold 
test  of  thirty  degrees  for  less  money.  We  can 
furnish  you  with  this  article  at  85  cents  per  gal- 
lon, but  we  can  make  no  abatement  from  the 
price  of  the  oil  which  you  have  been  getting 
which  will  stand  a  cold  test  of  twenty  degrees. 
We  have  not  been  able  in  the  past  to  supply  the 
demand  we  have  had  for  our  twenty  degree  cold 
test  oil.  Those  of  our  customers  who  have  tried 
cheaper  oils  and  spoiled  their  leather  have  been 
only  too  glad  to  get  back  to  our  oil  again.  If 
you  think  the  thirty  degree  oil  will  suit  your  pur- 
pose, we  should  be  pleased  to  supply  you,  but 
for  winter  work,  we  do  not  recommend  it. 
Very  truly, 
Baugh  &  Sons  Company, 
John  Barnard, 

Treasurer.'' 

''Philadelphia,  Dec.  30,  1893. 
Messrs.  Mitchell  &  Pierson, 

1012  Passyunk  Ave., 
Philadelphia. 
Gentlemen  : — 

We  have  referred  your  postal  of  the  29th  inst. 
to  our  superintendent  of  the  works,  who  makes 
the  following  report : — 

<The  neats'  foot  oil  is  guaranteed,  and  all 
made  exactly  the  same  way ;  no  change  in  the 
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way    of   chilling,    pressing    or    bleaching    for 
years.* 

You  will  see  from  the  above  that  we  have 
made  no  change  in  our  process,  and  as  the  ma- 
terial we  use  is  precisely  the  same,  we  cannot  ac- 
count for  this  diflference  in  the  working  of  the 
last  lot  of  oil  shipped  you.  The  trouble  must 
have  arisen  from  some  other  cause,  as  wehave  no 
complaints  from  other  parties  who  are  using  the 
same  oil.  Yours  truly, 

Baugh  &  Sons  Company, 
John  Barnard, 

Treasurer." 

The  Court  entered  judgment  for  want  of  sufl&- 
dent  aflSdavit  of  defence.  The  defendants  took 
this  appeal. 
Henry  J,  Scott^  for  appellants. 
Where  goods  are  bought  for  a  special  purpose, 
and  are  expressly  warranted  to  be  such  as  are 
suitable  for  the  purpose,  a  breach  of  the  warranty 
is  a  good  defence  to  an  action  for  the  price. 
Badger  v.  McKay,  9  Wkklv  Notes,  528. 
Nagle  V.  Potter,  3  Id.  26. 
Bacon  v,  Scott,  154  Pa.  250. 

Independent  of  the  Act  of  April  13,  1887,  P. 
L.  21,  a  stipulation  that  future  deliveries  will 
equal  the  sample  may  become  a  term  of  the  con- 
tract and  be  enforced  as  such.  It  is  then  un- 
necessary to  determine  whether  the  stipulation  is 
a  warranty  or  a  condition. 

West  Republic  Mining  Co.  v,  Jones,  108  Pa.  55. 

Warren  v,  Phila,  Coal  Co.,  83  Id.  437. 

Scheppers  v,  Stewart,  ii  Weekly  Notes,  106. 

Albert  B,  IVeimer,  (  Charles  H,  Bannardzxi^ 
Frederick  M.  Leonard  with  him),  for  appellee. 
There  is  no  warranty  contained  in  the  letter 
of  October  23,  1893,  annexed  to  defendants' 
affidavit  of  defence.  There  is  no  averment  of 
quality,  and  the  statement  that  the  oil  "will 
stand  a  cold  test  of  twenty  degrees"  is  not  de 
nied  in  the  affidavit  of  defence.  There  is  no 
averment  that  the  oil  was  sold  for  a  particular 
purpose,  or  that  plaintiff  knew  for  what  purpose 
the  oil  was  to  be  used. 

Port  Carbon  Iron  Company  v.  Groves,  68  Pa.  149. 

Connettv.  Brooks,  1 1  Weekly  Notes,  283. 

Roebling  v.  Brown,  9  Id.  170. 

Shisler  v,  Baxter,  109  Pa.  443. 

Macbeth  v,  Lee  &  Co.,  5  Pa.  C.  C.  225. 

Whitaker  v.  Eastwick,  75  Pa.  229. 

The  cases  relied  upon  by  the  appellants  are  not 
in  point.  The  statement  of  plaintifTs  treasurer 
in  his  letter  of  October  23,  1893,  that  "our  cus- 
tomers who  have  tried  cheaper  oil  and  spoiled 
their  leather  have  been  only  too  glad  to  get  back 
to  our  oil  again/'  is  merely  praise  of  the  plain- 
tiff's oil,  and  does  not  rise  even  to  the  level  of  a 
representation,  much  less  of  a  warranty.  It  has 
always  been  the  rule  that  the  mere  representa- 
tions do  not  amount  to  a  warranty. 


Wetherill  v,  Neilson,  20  Pa.  448. 

Defendants  cannot  set  up  in  their  affidavit  of 
defence  as  a  set-off  the  identical  claim  which 
they  have  already  used  as  grounds  for  damages 
in  an  action  of  trespass  against  the  plaintiff. 
They  cannot  have  tw6  suits  pending  at  the  same 
time  for  the  same  cause  of  action. 

Pennsylvania  R.  R.  Co.  v,  Davenport,  154  Pa.  iii. 

.  March  11,  1895.  Green,  J.  The  plaintiffs' 
claim  is  upon  an  ordinary  book  account  for  the 
sale  of  a  quantity  of  20  degrees  neats'  foot  oil. 
The  affidavit  of  defence  alleges  that  the  oil  was 
warranted  to  be  pure  and  free  from  adulterants, 
and  then  asserts  that  the  oil  sold  was  not  free 
from  adulterants  but  on  the  contrary  was  impure 
and  adulterated,  and  th^t  the  defendants  had 
sustained  heavy  losses  in  consequence  of  the  de- 
fects of  the  oil.  The  learned  Court  below,  it  is 
alleged  by  the  appellants,  gave  judgment  for  the 
plaintiffs  because  there  was  no  warranty  disclosed  ' 
by  the  affidavit  of  defence.  It  is  true  that  the 
letter  of  plaintiffs  dated  December  30,  1893, 
and  which  contains  a  copy  of  the  warranty,  does 
not  describe  a  warranty  in  the  same  terms  as  the 
affidavit  of  defence  alleges,  but  it  does  contain 
an  acknowledgment  of  the  receipt  of  a  postal 
card  from  the  defendants  dated  December  29, 
and  a  reference  of  the  postal  to  the  plaintiffs' 
superintendent  who  reported  that,  "The  neats' 
foot  oil  is  guaranteed  and  all  made  exactly  the 
same  way ;  no  change  in  the  way  of  chilling, 
pressing  or  bleaching  for  years."  The  defend- 
ants' postal  of  December  29  is  not  now  in  the 
case,  and  without  it  the  full  interpretation  of  the 
meaning  of  the  plaintiffs'  letter  is  not  certain. 
We  cannot  know  at  present  what  the  contents  of 
the  defendants'  letter  were,  and  we  think  it  is 
premature  to  declare  judicially  the  meaning  of 
the  plaintiffs'  letter  until  the  contents  of  the  de- 
fendants' postal  are  seen  as  they  doubtless  will 
be  on  the  trial.  We  think  it  apparent  that  there 
at  least  might  be  a  warranty  which  would  sustain 
the  defendants'  contention.  The  plaintiffs'  letter 
of  December  30  certainly  does  contain  an  ad- 
mission that  there  was  a  "guarantee"  which 
may  be  a  warranty,  and  that  all  the  neats'  foot 
oil  sold  to  the  defendants  was  made  in  "exactly 
the  same  way ;  no  change  in  the  way  of  chilling, 
pressing  or  bleaching  for  years."  Just  what  this 
means  may  depend  upon  explanatory  parol  testi- 
mony aa  to  the  previous  dealings  of  the  parties. 
We  think  there  is  sufficient  matter  in  the  affidav- 
it of  defence  to  carry  the  case  to  the  jury.  We 
do  not  think  the  case  of  Pa.  R.  R.  Co.  v,  Daven- 
port, 154  Pa.  Ill,  rules  this  case.  The  question 
raised  there  was  in  different  circumstances. 
Judgment  reversed  and  procedendo  awarded. 

w.  c.  s. 
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Jan.,  '95. 


Prack  et  al.  v. 


February  20, 1895. 

Gerber. 


Husband  and  wife — Evidence  of— Act  of  1882 
— Evidence  affecting  credibility  of  witness. 

A  statement  as  to  the  ownership  of  goods  made  in  the 
absence  of  the  seller  thereof,  and  of  which  he  had  no 
knowledge,  cannot  affect  him^  but  where  the  statement 
is  made  by  a  witness  for  the  seller,  who  as  plaintiff  is 
seeking  to  recover  their  price,  and  the  said  statement 
gives  a  different  account  of  the  ownership  from  tha^ 
which  the  witness  has  testified  to  upon  the  trial,  it  is  ad- 
missible in  evidence  to  affect  the  credibility  of  the  wttne». 

A  husband,  whose  wife  has  been  sued  as  co-partner  of 
another  and  who  has  suffered  judgment  by  default,  is  a 
competent  witness  for  the  plaintiff  on  the  trial  between 
Uie  plaintiff  and  the  co-partnen 

Appeal  of  Mahlon  A.  Gerber,  defendant,  from 
the  judgment  of  Common  Pleas  of  Schuylkill 
County,  in  the  suit  of  Samuel  Frack,  Daniel  B. 
Frack  and  Leonora  Meredith,  executors  of  the 
last  will  and  testament  of  Daniel  Frack,  de- 
ceased, against  Mahlon  A.  Gerber  and  Margar 
etta  C.  Houtz,  late  partners,  doing  business  un 
der  the  firm  name  of  Gerber  &  Houtz. 

This  was  an  action  of  assumpsit  to  recover  for 
goods  alleged  to  have  been  furnished  to  the  above 
defendants.  M.  C.  Houtz  suffered  judgment  by 
default  and  the  case  went  to  trial  against  Gerber. 

The  essential  facts  in  the  case  are  stated  in  the 
opinion  of  the  Supreme  Court,  infra. 

On  the  trial  the  plaintiff  called  as  a  witness  A. 
W.  Houtz,  husband  of  the  late  partner  of  the 
defendant  Gerber.  Objected  to.  Objection 
overruled.     (First  assignment  of  error.) 

Houtz  having  testified  that  the  goods,  to  recover 
the  price  of  which  action  was  brought,  had  been 
bought  by  the  firm,  a  witness,  one  Scott,  was 
callol,  who  produced  a  statement  in  writing  made 
by  Houtz  at  a  meeting  at  which  he,  Gerber  and 
the  witness  were  present  in  which  the  said  goods 
were  entered  as  part  of  Mrs.  Houtz's  contribu- 
tion to  the  firm.  The  statement  was  offered  in 
evidence,  rejected.  (Third  assignment  of  error. ) 
*  In  the  course  of  the  charge,  the  Court,  Persh- 
ing, P.  J.,  said:  **Then  you  have  the  testi- 
mony of  Mr.  Scott,  who  presents  the  statement 
here  which  was  ruled  out,  a  transaction  between 
Gerber,  Houtz  and  Mr.  Scott  at  which  Mr. 
Frack  was  not  present,  and  there  is  no  evidence 
he  knew  anything  at  all  about  it.  It  was  impos- 
sible for  me  to  see  how  he  could  be  affected  by 
anything  that  took  place  there.  An  ^alleged 
misrepresentation  of  Houtz  as  to  the  condition 
of  the  firm,  if  there  was  such  a  misrepresenta- 
tion, might  have  been  unjust  to  Mr.  Gerber,  but 
it  would  not  pay  Mr.  Frack  for  the  goods  he 
sold  the  firm  if  it  was  a  bona  fide  transaction. 
Mr.  Frack  or  his  estate  could  not  be  paid  in  that 
way  through  the  misrepresentation  of  Houtz,  if 


there  were  such  misrepresentation  to  Gerber.*' 
(Thirteenth  assignment  of  error.) 

Verdict  and  judgment  for  plaintiff.  The  de- 
fendant took  this  appeal  and  filed,  inter  aUa^ 
assignments  of  error  as  above  indicated. 

G,  H,  Gerber  and/.  W.  Eyon,  for  appellant. 
Houtz  was  incompetent  as  a  witness,  he  was 
a  husband  called  to  testify  against  his  wife's  in- 
terest. 

Act  of  1887,  P.  L.  158.  sec.  5,  cl.  c. 
Sahms  v.  Brown,  4  Pk.  C  C.  Rep.  488. 
Alcorn's  Exr.  v.  Cook,  loi  Pa,  209. 
Ftingle  V.  Pringlc,  59  Id.  281. 

The  statement  of  Houtz  was  admissible.  It 
went  to  prove,  first,  that  Houtz  himself  either 
owned  or  controlled  the  goods  and  put  them  in- 
to the  concern  as  a  part  of  his  wife's  capital ; 
second,  that  Houtz  had  testified  deliberately  to 
falsehoods  in  his  evidence  when  he  pretended 
that  Gerber  ordered  these  goods  or  bought  them. 

George  /.  Wadlinger,  {James  F.  Minogue 
with  him),  for  appellee. 

It  is  true  that  Margaretta  C.  Houtz  was  a  party 
to  the  record  as  defendant,  but  a  judgment  had 
already  been  entered  against  her,  in  default  of 
an  affidavit  of  defence,  and  the  jury  was  only 
sworn  to  try  the  issue  joined  between  the  plain- 
tiff and  Mahlon  A.  Gerber.  The  liability  of 
Margaretta  C.  Houtz  having  been  fixed,  A.  W. 
Houtz  was  not  called  upon,  nor  did  he  testify^ 
against  the  interest  of  his  wife.  His  testimony 
in  this  case  would  not  affect  her,  either  one  way 
or  the  other.  He  was  not  adverse  to  her  in  any 
respect,  and  was  therefore  not  disqualified  on  the 
ground  of  interest. 

Young  V.  Senf^,  153  Pa.  352.  , 

Norbeck  v.  Davis,  157  Id.  399. 

Erans  v,  Evans,  155  Id.  572. 

White's  Estate,  2  Dist  Rep.  808. 

The  appellant  seems  to  have  taken  the  law  to 
support  his  contention  from  the  case  of  Sahms  9. 
Brown,  4  County  Court  Reports,  488,  and 
quotes  at  length  from  the  opinion  of  Judge 
Thayer.  The  point  decided  in  this  case,  is 
that  "a  husband,  plaintiff  in  an  action  for  crim. 
con.  is  incompetent  as  a  witness  to  prove  his 
wife's  adultery  with  defendant." 

All  other  cases  relied  on  by  appellant  are  de- 
cisions prior  to  the  adoption  of  the  Act  of  1887, 
and  they  are  not  authority  now. 
Bitnerz/.  Boone,  128  Pa.  570. 
Lacroix  v,  Macquart,  I  Miles,  45. 
Freiler  v.  Kear,  126  Pa.  470. 

April  8,  1895.  Fell,  J.  The  suit  was  to  re- 
cover the  price  of  goods  claimed  to  have  been 
sold  by  Daniel  Frack  to  Gerber  and  Houtz. 
Judgment  was  entered  against  M.  C.  Houtz,  for 
want  of  an  affidavit  of  defence,  and  M.  A.  Gct- 
ber  defended  on  the  ground  that  the  goods  had 
not  been    purchased  by    the  partnership,  but 
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OHitributed  by  his  co-partner  as  a  part  6f  her 
share  of  the  capital.  This  was  the  only  issue  of 
£act  raised.  The  business  had  been  managed  for 
the  firm  by  A.  £.  Houtz,  the  husband  of  M.  C. 
Houtz,  one  of  the  defendants,  and  the  son-in- 
law  of  Daniel  Frack,  whose  executors  were  plain- 
tiff ;  and  their  case  rested  mainly  on  his  testi- 
mony. The  partnership  had  been  dissolved  by 
the  purchase  by  M.  C.  Houtz  of  her  partner's 
interest,  and  at  the  time  of  the  dissolution  a 
statement  of  the  business  had  been  prepared  in 
which  the  price  of  the  goods  claimed  to  have 
been  sold  was  charged  to  capital  stock,  and  did 
not  appear  among  the  bills  payable.  There  was 
testimony  that  this  statement  had  been  made  up 
from  information  derived  from  A.  W.  Houtz. 
The  statement  was  offered  in  evidence  and  re- 
jected. We  are  of  opinion  that  it  should  have 
been  admitted. 

The  learned  Judge  was  right  in  the  view  ex- 
pressed that  a  statement  made  in  the  absence  of 
the  seller,  and  of  which  he  had  no  knowledge, 
could  not  afifect  him,  but  it  affected  the  credibil- 
ity of  the  principal  witness  for  the  plaintiff.  This 
witness  had  been  the  manager  in  charge  of  the 
business,  and  had  testified  that  the  goods  had 
been  purchased  by  the  firm.  That  on  another 
occasion  he  had  represented  that  the  goods  were 
a  part  of  his  wife's  contribution  to  the  capital 
went  directly  to  his  credibility. 

The  objection  to  this  witness  on  the  ground 
that  he  was  called  to  testify  against  his  wife  was 
not  well  founded.  M.  C.  Houtz  had  allowed 
judgment  to  be  entered  against  her  by  default, 
and  the  case  had  proceeded  to  trial  against  M. 
A.  Gerber  alone.  She  was  not  a  party  to  the 
issue  on  trial,  and  a  recovery  against  the  other 
party  sued  was  in  her  interest  and  not  against  it. 
Oftiie  numerous  assignments  of  error  the  third 
is  the  only  one  that  can  be  sustained,  and  we 
regret  that  a  single  error  in  a  protracted  trial 
which  was  carefully  and  ably  conducted  calls  for 
a  reversal. 

The  judgment  is  reversed  and  a  venire  de  novo 
awarded.  w.  c.  s, 


iS^rpljans'  €outt. 


October,  1892,  237. 

Keys's  Estate. 

Widcw^s  election — Acceleration  of  gifts — Adopt- 
ed child— Jiule  in  Shelley  s  Case — Practice 
in  O.  C,  as  to  bill  of  review,  where  widow 
elects  against  husbands  will. 

The  reiiisml  of  a  widow  to  accept  the  provisions  of  her 
ltDil»iid*t  will  accelerates  the  gift's  taking  effect  at  the 
ezpixation  of  the  estate  it  gives  to  her  to  this  extent  only, 


that  the  legatees  are  in  being,  or  can  be  ascertained,  or 
have  reached  the  age,  or  fulfilled  the  conditions  pre- 
scribed by  the  will  as  requisite  to  their  taking.  If  a 
hiatus  is  thus  caused,  the  estate,  in  the  meantime,  wiU  pass 
under  the  intestate  laws  or  to  the  residuary  legatee,  if 
there  be  one,  as  for  the  time  being,  not  specifically  dis- 
posed of. 

The  rule  in  Shelley^s  Case  does  not  apply  to  limitationft 
of  personal  estate  ;  but,  by  analogy  to  it,  a  gift  to  one  for 
life,  in  personalty,  with  remainder  to  the  heirs  of  his  body,, 
is  an  absolute  gift  to  the  first  taker :  a  fortiori,  it  would 
seem,  where  the  limitations  is  to  heirs  generally,  taking 
successively,  and  not  by  ways  of  substitution,  after  a  life 
estate  to  the  ancestor. 

Upon  petition  for  bill  of  review  of  adjudication,  where 
the  widow  has  refused  to  take  under  her  husband's  will^ 
she  must  be  made  a  party. 

Petition  for  review. 
The  fiftcts  are  stated  in  the  opinion. 
C  G,  Hawes,  for  petitioner. 
G.  T.  and  J.   W.  Hunsickery  for  respond- 
ents. 

February  9,  1895.  Penrose,  J.  While  the 
result  of  the  refusal  of  a  widow  to  accept  the 
provisions  of  her  husband's  will  is  to  accelerate 
the  gift's  taking  eflfect  at  the  expiration  of  the 
estate  which  it  gives  to  her,  it  can  only  be  so  to 
the  extent  that  the  legatees  are  in  being,  or  can 
be  ascertained,  or  have  reached  the  age,  or  firi- 
filled  the  conditions  prescribed  by  the  will  as  a 
requisite  to  their  taking :  and  if  a  hiatus  is  thus 
caused,  the  estate,  in  the  meantime,  will  pass 
under  the  intestate  laws  or  to  the  residuary  leg- 
atee, if  there  be  one,  as,  for  the  time  being,  not 
specifically  disposed  of.  If,  for  example,  at  the 
death  of  the  wife  the  will  gives  the  estate  to 
such  of  the  children  of  A.  as  shall  have  attained 
the  age  of  twenty-one  years,  A.'8  children  not 
having  attained  that  age  do  not  become  entitled 
by  reason  of  the  widow's  election  to  take 
against  the  will.  So  if  the  gift  is  to  the  per- 
sons whom  A.  shall  appoint  by  will,  or  to  the 
'^heirs"  of  A.,  with  nothing  to  show  that  the 
word  "heirs"  was  not  used  in  a  technical  sense, 
the  widow's  election  could  have  no  eflfect  in  ac- 
celerating the  gift  to  A.'s  appointees  or  to  his 
''heirs"  if  he  should  still  be  living.  Nor  can 
the  case  be  dififerent  if,  as  here,  the  gift  is  to 
"the  heurs"  (used  in  the  technical  sense  of  the 
word)  of  the  widow  herself.  It  is  true  the  cases 
which  discuss  the  question  of  the  effect  of  the 
widow's  election  in  accelerating  the  gifts  at  the 
expiration  of  her  estate  say,  in  some  instances, 
that  the  election  "shall  be  treated  in  all  its  re- 
sults as  the  equivalent  of  her  death ;"  but  this- 
is  to  be  understood  in  rehtion  to  the  subject 
with  reference  to  which  it  is  asserted.  Actual 
death  of  the  ancestor  can  alone  determine  whether 
even  the  heir  apparent  will  be  the  heir,  and 
there  is  no  possible  way  by  which  before  then 
his  ascertainment  can  be  accelerated.     The  heir 
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is  ascertaiqcd  "by  the  act  of  Crod  ....  for 
solus  Deus  haeredem  facer e potest f  non  homo** 
(Co.  Litt.,  7,  b.)  and  the  fiamiliar  maxim  is 
nemo  est  haeres  viventis.  Sec  also  Smith  on 
Ex.  Int.,  sect.  384.  If  before  the  widow's 
election  to  ts^e  against  her  husband's  will  she 
should  remarry,  it  would  scarcely  be  contended 
that  because  of  her  ''being  in  all  respects  to  be 
regarded  as  dead  by  reason  of  her  election," 
her  second  husband — there  being  no  children — 
could  claim  the  share  of  personalty  which  she 
acquired  from  the  estate  of  his  predecessor; 
yet  this  would  be  quite  as  logical  as  to  give  her 
election  the  eflFect  of  actual  death  for  the  pur- 
pose of  ascertaining  who  is  her  heir.  In  the 
case  before  us  the  widow  has  not  remarried,  but 
some  time  after  her  husband's  death  she  adopted 
a  child  who,  under  the  Act  of  Assembly,  ac- 
quired, by  reason  of  such  adoption,  the  rights 
of  a  child  of  whom  she  was  the  actual  mother, 
and  who,  when  she  dies,  will  be  her  heir,  pro- 
vided she  shall  have  no  other  children,  by  adop- 
tion or  otherwise,  and  shall  not  leave  a  second 
husband  surviving  her,  and  provided  also  that 
the  adopted  child  shall  not  die  in  her  lifetime ; 
but  in  the  meantime  he  is  certainly  not  entitled 
to  take  the  portion  of  the  estate  of  the  testator 
which  the  will  gives  at  the  death  of  the  widow 
to  "her  heirs" — any  more  than  a  husband  would 
have  been  if  instead  of  adopting  a  child  she  had 
remarried  ;  yet  a  husband  is  the  "heir"  of  the 
wife,  at  her  actual  death,  if  the  fund  is  personalty 
or  the  proceeds  of  real  estate  convert^  under  a 
direction  to  sell  (Eby's  Appeal,  3  Norris,  241). 

But  the  gift  of  one-half  of  the  estate  at  the 
death  of  the  widow  to  her  "heirs"  (assuming 
that  under  the  will  they  take  as  purchasers)  does 
not  fail  because  they  are  not  yet  ascertained. 
The  subject  of  the  gift  is  personalty — ^a  conver- 
sion being  directed — ^and  the  gift  is  good  by 
way  of  executory  limitation  taking  effect  at  the 
death  of  a  person  in  being  during  the  lifetime 
of  the  testator ;  and  in  making  distribution  at 
the  present  time  their  interests  must  be  pro- 
tectal  by  requiring  those  entitled  in  the  interim 
under  the  intestate  laws  to  give  security  under 
the  Act  of  Assembly  or  under  the  genersd  power 
of  the  Court  to  protect  future  interests  (Duval's 
Appeal,  2  Wright,  120-21). 

If,  therefore,  we  should  now  correct  the  dis- 
tribution awarded  by  the  adjudication  which  is 
the  subject  of  the  petition  for  review,  it  would 
be  either  by  awarding,  temporarily,  to  the  per- 
sons entitled  under  the  intestate  laws  the  por- 
tion of  the  estate  of  the  testator  which  cannot 
as  yet  pass  under  his  will,  requiring  security 
from  them  for  the  protection  of  the  legatees 
when  they  come  into  being  or  are  ascertained. 


or  by  withholding  distribution  of  the  principal 
to  that  extent  and  directing  payment  of  income 
only. 

But  do  the  heirs  of  the  widow  take  as  pur- 
chasers ?  It  is'  said  in  the  adjudication  that  her 
life  estate  is  realty  and  for  that  reason  does  not 
unite  with  the  gift  to  her  heirs  which  is  of  per- 
sonal estate.  But  this  overlooks  the  effect  of 
the  positive  direction  to  sell  the  lands,  which  is 
to  work  a  conversion  into  personal  estate  as  of 
the  date  of  the  death  of  the  testator,  notwith- 
standing the  fact  that  tlie  sale  is  not  required 
until  the  expiration  of  a  life  estate  (McClure's 
Appeal,  22  Smith,  414;  Bright's  Appeal,  4 
Outerb.  603).  There  is  no  difference,  there- 
fore, in  the  character  or  quality  of  the  estates; 
both  are  legal  and  the  subject  of  both  is  person- 
alty. Nor  is  the  effect  of  a  limitation  to 
"heirs"  changed  by  words  of  distribution — to 
them  as  "tenants  in  common ;"  for  while  words 
of  distribution  coupled  with  words  of  super- 
added limitation  may  show  that  the  word  htm 
is  used  as  a  word  of  purchase,  words  of  distri- 
bution by  themselves,  or  words  of  superadded 
limitation  by  themselves  will  not  (Hileman  9. 
Bouslaugh,  I  Harris,  344;  Guthrie's  Appeal,  i 
Wright,  9).  The  rule  in  Shelley's  Case,  does 
not,  of  course,  apply  to  limitations  of  personal 
estate ;  but  by  analogy  to  it,  under  the  rule  that 
words  which  create  an  estate  tail  where  the  sub- 
ject is  realty  confer  an  absolute  estate  where  the 
subject  is  personalty,  a  gift  to  one  for  life,  in 
personalty,  with  remainder  to  the  heirs  of  his 
body  is  an  absolute  gift  to  the  first  taker 
(Browncker  v.  Bagot,  19  Ves  573 ;  Williams  on 
Executors,  752 ;  Potts's  Appeal,  6  Casey,  169 ; 
Mengel's  Appeal,  11  Smith,  248);  a  fortiori^ 
therefore,  it  would  seem,  where  the  limitation 
is  to  heirs  generally,  taking  successively,  and 
not  by  ways  of  substitution,  after  a  life  estate  to 
the  ancestor.    See  Co.  Litt.,  22,  b. 

We  do  not,  however,  decide  this  question. 
The  widow,  satisfied,  perhaps,  with  the  award 
to  her  adopted  child,  filed  no  exceptions  to  the 
adjudication,  and  she  has  not  been  made  party 
to  this  proceeding  for  review.  Should  she  ask 
to  recall  her  election  to  take  against  the  will,  or 
if  she  should  offer  to  make  herself  chargeable  la 
final  distribution  or  under  a  future  account  with 
what  has  been  awarded  to  the  adopted  child,  it 
is  clear  that  the  petitioner  will  not  be  entitled 
to  the  relief  prayed  for  even  if  we  have  power 
to  award  restitution.  (See  Weaver's  Appeal, 
162  Pa.  547-)  Without  her  joinder  we  cannot 
dispose  of  the  case  in  a  way  to  conclude  all 
parties.  We  will,  therefore,  grant  leave  to  the 
petitioner  to  amend,  proceedings  being  sus- 
pended in  the  meantime.  f.  b.  m. 
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Vou  XXXVI.]  FRIDAY, MAY  to,  tS9S'   [No.  13. 


Jan.  '95,  291.  March  8,  1895. 

Geiger  v.  President,  Managers  and  Com- 
pany of  the  Perkiomen  and  Reading 
Turnpike  Road. 

Bicycles — Rights  to  use  of  highway — Act  of 
A^ril23f  i88g,  P.  L.  44 — Bicycles  subject  to 
payment  of  toll  as  two-wheeled  carriages — 
Turnpike  company's  rights  to  collect  tolL-^ 
Charter  of  Perkiomen  and  Reading  Turnpike 
Company. 

The  Act  of  April  23, 1889,  P.  L.  44,  has  established  the 
character  of  a  bicycle  as  a  two-wheeled  carriage,  and  un- 
der thAt  Act  the  rider  of  a  bicycle  has  the  same  rights  of 
tmTel  OB  a  turnpike  as  the  owner  of  a  two-wheeled  car- 
riage drawn  by  a  horse,  but  subject  to  the  same  restric- 


or  Tehicle  if  this  duty  be  not  maintained.  There  is  there- 
fore no  reason  in  law  or  in  fact  whT  he  should  not  bear 
his  fair  share  of  the  burden  imposed  upon  the  public  for 
the  use  of  the  turnpike. 

Appeal  of  The  President,  Managers  and  Com- 
pany of  the  Perkiomen  and  Reading  Turnpike 
Road  from  the  judgment  of  the  Common  Pleas 
of  Berks  County,  on  a  case  stated  in  which  A. 
J.  Geiger  was  pUdntifif,  and  appellants  were  de- 
fendants. 

The  Court  below,  Endlich,  J.,  having  entered 
judgment  for  the  plaintiff  upon  the  case  stated, 
defendants  took  this  appeal.  The  facts  are 
stated  in  the  opinion  of  the  Supreme  Court. 

Isaac  Hiester  and  John  G,  Johnson^  {David 
F.  Afauger  with  them),  for  appellants. 

Conceding  that  bicycles  are  not  carriages  of 
pleasure  under  the  meaning  of  the  defendants' 
charter  because  noi^ efusdem  generis  with  other 
carriages  named  therein  (Williams  v,  Ellis,  5  Q. 
B.  D.  17s),  they  were  made  so  by  the  Act  of 
April  23,  1889,  P.  L.  44. 


Stote  t^  Yopp,  97  N.  C.  477. 
■_  Hun  357   '_ 

Twilley  v,  Perkins,  77  Md.  252. 


opp,  97 
ght,  29 


In  re  Wright,  29  Hun  357,  65  How.  Pr.  119. 


By  the  charter  of  a  turnpike  company  incorporated  in 
1810  (when  it  is  conceded  that  bicycles  were  unknown) 
power  was  conferred  npon  the  company  to  collect  tolls 
i^on  certain  enumerated  Tchides,  "or  other  carriage  of 
borthen  or  pleasure,"  and  a  basis  of  computation  of  tolls 
was  esubli&ed  upon  such  vehicles,  and  also  upon  "every 
other  carria^  of  pleasure  under  whatever  name  it  may 
come,  the  like  sums  according  to  the  number  of  wheels 
and  horses  drawing  the  same  :  '* 

Held,  that  as  it  must  be  conceded  that  a  bicycle  is  a 
two-wheeled  carriage,  it  is  liable  to  the  payment  of  toll 
under  this  Act 

Assuming  the  amount  of  toll  to  be  charged  is  incapable 
of  computation  by  the  method  designated  for  other 
vdiicles  in  the  Act,  that  does  not  negative  the  power  ex- 
pressly given  to  collect  toll  from  those  travelling  by  car- 
riage. As  the  statute  confers  the  authority  the  law  will 
finnish  a  remedy  to  enforce  the  right. 

The  only  restriction  upon  the  right  is  that  the  amount 
demanded  as  toll  must  be  reasonable.  The  Act  of  April 
23, 1889,  P.  L.  44,  having  placed  the  bicycle  upon  an 
eqnaUty  wiUi  a  two- wheeled  carriage  drawn  by  horses,  has 
eaabbshed  a  maximum  which  the  company  is  authorized 
to  charge,  and  a  charge  within  that  limit  is  reasonable. 

The  Act  of  April  23, 1889,  P.  L.  44,  was  passed  for 
the  benefit  of  the  bicycler,  as  it  invests  the  corporation 
w^  no  power  it  did  not  already  possess,  and  confers  up- 
on it  no  benefit  which  it  did  not  already  enjoy.  Whether 
the  company  had  accepted  the  Constitution  of  1874,  as 
provided  in  Art.  XVI.,  section  2,  is  wholly  immatexiaL 

Under  the  Act  of  1889  there  is  no  power  to  exclude 
the  bicycler  from  the  turnpike.  He  has  the  same  power 
as  owners  of  other  carriages  to  insist  that  the  highway 
ihaU  be  maintained  in  a  reasonably  safe  condition  of  re- 
pair ;  the  corporation  is  responsible  for  injury  to  himself 


Swift  V,  City  of  Topeka,  43  Kansas,  671. 

George  S.  Graham  (with  him  Jeff.  C.  Snyder 
and  George  F.  Baer),  for  appellee. 

The  Act  of  1889  cai^ot  be  taken  as  defining 
rights  of  corporations  which  no  legislation  has 
given  them,  or  to  increase  or  enlarge  the  powers 
of  a  corporation,  unless  the  accepted  canons  of 
construction  and  the  oft-reiterated  principles  re- 
lating to  corporations  be  entirely  ignored. 

April  29,  1895.  Dean,  J.  These  facts,  as 
abbreviated  from  the  case  stated,  were  agreed 
upon  in  the  Court  below: — 

1.  The  defendant  is  a  turnpike  company,  in- 
corporated by  Act  of  20th  March,  18 10.  Said 
Act  and  its  supplements  were  made  part  of  the 
case  stated. 

2.  On  March  9,  1894,  the  company  made  an 
order,  that  all  persons  riding  bicycles  upon  the 
turnpike  should  not  pass  through  any  of  its 
gates,  except  upon  payment  of  toll  at  rate  of  one 
cent  per  mile. 

3.  Theibicycle  was  not  invented  and  in  com- 
mon use  until  the  year  1875. 

4.  The  plaintiff,  on  December  11,  1894, 
while  on  his  bicycle,  attempted  to  pass  through 
a  toll  gate  on  the  turnpike,  but  was  stopped  by 
the  gate-keeper,  who  demanded  from  him  five 
cents  toll,  being  the  amoimt  demandable  at  the 
rate  of  one  cent  per  mile.  Plaintiff  paid  the 
five  cents  under  protest,  and  was  then  permitted 
to  pass. 

5.  As  a  general  rule,  horses  gentle  and  well 
broken  do  not  take  fright  at  bicycles,  but  some 
such  horses  do. 
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The  question  of  law  for  the  Court  to  answer 
was  whether  on  these  facts  the  company  had  a 
right  to  collect  this  toll  from  the  plaintiff?  The 
Court  below,  being  of  opinion  that  there  was  no 
express  statutory  grant  of  authority,  and  no  nec- 
cessary  implication  of  one,  to  defendant  to  col- 
lect toll  from  bicyclers,  entered  judgment  for 
plaintiff;  hence  this  appeal  by  defendant. 

The  defendant  was  organized  as  a  turnpike 
company  under  the  Act  of  1810,  and  under 
that  Act  had  authority  to  make  all  such  by-laws, 
rules  and  regulations  for  its  management  as  the 
Centre  Turnpike  Company,  organized  under 
Act  of  25th  March,  1805,  had,  with  the  right 
to  collect  such  tolls  and  profits  in  proportion  to 
the  distance  as  was  granted  to  the  Centre  Turn- 
pike Company.  On  turning  to  this  last-named 
Act,  we  find,  in  section  ti,  the  company  had 
the  right  <Ho  fix  such  and  so  many  gates  or  turn- 
pikes upon  and  across  the  said  road  as  will  be  nee- 
cessary  and  sufficient"  to  collect  the  tolls  herein- 
after granted  to  the  said  company  from  all 
persons  traveling  on  the  same  with  horses,  cattle 
and  carriages. 

Three  distinct  uses  of  the  highway  are  here 
enumerated  as  subject  to  tolls— by  horses,  cattle 
and  carriages. 

Then  the  method  of  enforcing  payment  of 
tolls  is  specified :  — <<It  shall  and  may  be  lawful 
for  them  (the  managers)  to  appoint  such  and  so 
many  toll  gatherers  as  they  shall  think  proper, 
to  collect  and  receive  of  and  from  all  and  every 
person  and  persons  using  the  said  road  the  tolls 
and  rates  hereinafter  mentioned,  and  to  stop  any 
person  driving  any  ....  sulky,  chair,  chaise, 
phaeton,  cart,  wagon,  wain,  sleigh,  sled  or  other 
carriage  of  burthen  or  pleasure  from  passing 
through  the  said  gates  until  they  shall  have  re- 
spectively paid  the  same."  Then  follows  a  basis 
of  computation  or  limitation  on  the  rates  to  be 
charged;  thus,  ''that  is  to  say,  for  every  space 
of  five  miles  in  length  of  the  road«  ....  and 
so  in  proportion  for  any  greater  or  less  distance, 
....  for  every  sulky,  chair,  or  chaise  with 
one  horse  and  two  wheels,  six  cents ;  with  two 
horses,  nine  cents ;  .  .  .  .  for  every  other  car- 
riage of  pleasure,  under  whatever  name  it  may 
go,  the  like  sums  according  to  the  tumber  of 
wheels  and  horses  drawing  the  same."  There  is 
no  mention  of  bicycle  propelled  by  the  muscles 
of  the  rider ;  therefore  appellees  contend  there 
is  no  express  or  plainly  implied  statutory  power 
in  the  company  to  collect  tolls  from  the  bicycler. 

There  is  no  power  in  a  corporation  as  against 
the  public  except  that  expressed  in  its  grant,  or 
that  which  is  necessarily  implied  from  it.  What 
is  the  power  granted  to  this  company  by  the 
law? 

The  Commonwealth  conferred  on  the  defend- 
ant a  right  of  eminent  domain,  for  a  public  high- 


way, under  which  it  appropriated  land  and  con- 
structed and  kept  in  repair  its  turnpike*  As  soon 
as  constructed  and  opened  it  became  public ;  it 
was  open  to  all  on  equal  terms,  that  is,  to  all 
paying  toll  alike,  for  a  like  use.  The  taking  of 
tolls,  it  has  been  held,  is  only  another  method  of 
taxing  the  public  for  the  cost  of  construction,  re- 
pair and  reimbursement  to  the  corporation  for 
the  capital  invested :  Com.  v.  Wilkinson,  16 
Pick.  1 75 ;  Plank  Road  Co.  v,  Thomas,  20  Pa. 
91.  The  power  here,  then,  was  to  a  private  cor- 
poration:— 1.  To  take  sufficient  land  for  a  public 
highway,  and  construct  and  keep  the  same  in 
repair  for  the  convenient  and  safe  use  of  the 
public.  2.  To  collect  from  the  public  who  used 
it  by  animals  and  carriages,  tolls. 

The  word  tolls,  in  1810  and  1805,  had  in  this 
State  a  well-defined  meaning.  As  is  said  in 
Boyle  V.  Philadelphia  &  Read.  R.  R.  Co.,  54 
Pa.  310 :  "It  is  a  tribute  or  custom  paid  for  pas- 
sage." Strong,  J.,  in  that  case,  says,  "Before 
1833  transportation  had  generaUy  been  over 
common  roads,  turnpikes  and  canals.  The  com- 
mon and  the  legislative  mind  were  then  familiar 
with  what  is  caUed  tolls."  Here  the  defendant 
demanded,  through  the  toll  gatherer  it  was  ex* 
pressly  authorized  to  appoint,  at  the  gate  it  was 
expressly  authorized  to  erect,  from  the  plaintiff, 
five  cents  for  passage  over  the  highway,  or  a  toll 
for  its  use.  It  may  be  conceded,  that  the  enum- 
eration in  the  Act  of  1805,  of  the  uses  for  which 
tolls  may  be  collected,  restricts  the  right  to  col- 
lect for  such  uses  only,  as  are  either  specially 
or  generally  designated.  But  if  a  bicycle  be  a 
carriage,  then  the  general  words  ''other  carriage 
of  burthen  or  pleasure,"  and  "every  other  car- 
riage of  pleasure  under  whatever  name  it  may 
go,"  are  sufficiently  descriptive  to  subject  it  to 
toll.  It  is  not  strenuously  contended  that  a  bi- 
cycle is  not  a  two- wheeled  carriage.  It  is  no 
less  a  carriage  because  propelled  by  a  man  in- 
stead of  being  drawn  by  a  horse ;  whether  it  be 
one  of  burden  or  pleasure,  or  both,  is  not  mate- 
rial,  for  if  either,  defendant  was  expressly 
authorized  to  collect  toll  from  the  persons  using 
it  on  the  turnpike. 

But,  it  is  argued,  the  only  basis  fixed  in  the 
Act  for  computation  of  toll  on  carriages  is  by 
wheels  and  horses,  not  wheels  or  horses ;  there- 
fore, as  this  carriage  is  not  drawn  by  horses,  the 
amount  of  toll  cannot  be  determined  by  the  law^ 
of  the  corporation,  and  as  it  cannot  thus  be  de- 
termined there  is  no  power  to  demand  any. 

Assuming  the  amount  of  toll  to  be  charged  is 
incapable  of  computation  by  the  method  desig- 
nated for  other  vehicles  in  the  Act,  that  does  not 
negative  the  power  expressly  givea  to  collect  toll 
from  those  travelling  by  carriage.  The  method 
of  computation  by  wheels  and  horses  is  not  the 
power  to  collect  toll,  which  is  expressly  given  > 
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that  is  a  mere  limitation  on  the  power  j  the  de- 
mand must  not  exceed  the  sums  specified  for  the 
animals  and  vehicles  enumerated. 

In  Pa.  R.  R.  v.  Sly,  65  Pa.  205,  it  is  held 
that  toll  is  the  consideration  for  the  use  of  the 
highway,  and  where  there  is  no  express  power  to 
cluo-ge  for  transportation  by  the  corporation  it- 
self over  its  own  road,  the  right  is  a  necessary 
incident  of  the  power  granted.  Says  Shars- 
wooD,  J.,  repeating  the  language  of  Strong,  J., 
in  Boyle  v.  P.  &  R.  R.  R.  Co.,  supra,  "No  pro- 
vision was  made  respecting  rates  and  charges  for 
their  own  service  as  carriers ;  but  the  very  pur- 
pose of  their  incorporation  was,  that  they  might 
carry.  How  can  they  carry  without  compensa- 
tion ?  Authorized  to  engage  in  a  business,  it  is 
necessarily  incident  to  their  authority,  that  they 
have  the  rights  which  ordinarily  belong  to  such 
a  business." 

If  no  method  of  computation  had  been  given 
in  the  12th  section  of  the  Act,  the  power  to  col- 
lect could  have  been  enforced.  If  a  statute  con- 
fers authority  to  receive  toll,  the  law  will  furnish 
a  remedy  to  enforce  the  right.  Here,  however, 
not  only  is  the  right  or  power  statutory,  but  also 
the  method  of  collection ;  the  right  to  appoint 
toll  gatherers,  and  erect  gates,  is  expressly  given, 
and  the  right  to  the  managers  to  make  all  such 
rules  and  orders  as  shall  be  necessary  for  the  well 
ordering  of  the  affairs  of  the  company. 

Undoubtedly,  the  rules  and  regulations  so 
made  must  be  reasonable  and  the  amount  de- 
manded for  the  carriage  subject  to  toll  must  be 
reasonable ;  and  this  is  the  limitation  on  the 
power  which  the  law  fixes  when  the  statute  is 
silent  as  to  the  amount. 

The  manifest  intent  of  the  Act  of  1810,  clearly 
expressed,  was  to  confer  upon  defendant  author- 
ity to  collect  tolls  upon  this  highway  from  all 
persons  using  the  same  by  carriage  of  burthen  or 
pleasure,  and  it  acted  within  its  authority  in  col- 
lecting toll  from  this  plaintiff. 

The  only  other  question  mised  is,  whether  the 
amount  demanded  and  received,  five  cents,  was 
in  excess  of  the  amount  authorized  by  law. 
Prior  to  the  Act  of  April  23,  1889,  it  was  at 
least  a  matter  of  disputation,  whether  the  use  of 
bicycles  on  the  public  highways  was  not  fraught 
with  danger  to  travellers  driving  horses;  on 
some  of  the  highways  and  bridges  owned  by  pri- 
vate corporations  thev  were  excluded,  because, 
in  the  judgment  of  the  managers,  safety  to  the 
general  public  demanded  their  exclusion.  Then 
the  Legislature,  in  the  exercise  of  its  undoubted 
control  over  the  highways  of  the  Common- 
wealth, passed  the  Act  referred  to,  which  reads 
thus:— 

"Bicycles,  tricycles  and  all  vehicles  propelled 
by  hand  or  foot,  and  all  persons  by  whom  bicy- 
cles, tricycles  and  such  other  vehicles  are  used, 


ridden  or  propelled  upon  the  public  highways  of 
this  State,  shall  be  entitled  to  the  same  rights  and 
subject  to  the  same  restrictions  in  the  use  there- 
of, as  are  prescribed  bylaw  in  the  case  of  persons 
using  carriages  drawn  by  horses."  * 

This  Act  deprived  turnpike  companies  of  all 
discretion  in  determining  whether  this  kind  of 
vehicle  was  dangerous  to  the  travelling  public, 
and,  in  effect,  peremptorily  forbade  its  exclusion. 
Under  it,  the  bicycler,  with  his  two-wheeled  car- 
riage, has  the  same  right  to  travel  on  the  turn- 
pike as  the  owner  of  a  sulky,  whose  carriage  is 
drawn  by  a  horse,  but  subject  to  the  same  re- 
striction as  is  prescribed  by  law  for  the  owner  of 
the  two- wheeled  horse  carriage.  The  only  re- 
striction of  the  right  to  the  use  of  the  road  by 
the  driver  of  the  two-wheeled  horse  carriage  is, 
that  he  shall  pay  six  cents  toll  for  every  five 
miles.  The  amount  charged  in  this  case  is  some- 
what less  than  that  sum ;  therefore  it  is  within 
the  limit  as  to  the  amount  fixed  by  the  Act  of 
1889.  Without  this  Act,  the  power  to  demand 
and  receive  tolls  under  the  Act  of  18 10  was 
clear ;  the  amount,  however,  being  incapable  of 
computation  under  that  Act,  the  managers  would 
have  been  restricted  by  the  law  to  a  reasonable 
charge;  as  this  would  have  been  a  source  of 
irritation  and  possible  litigation,  the  Legislature 
has  imposed  a  maximum  charge  on  defendant, 
beyond  which  it  cannot  go.  It  has  established, 
out  of  reach  of  the  discretion  of  the  company, 
the  bicycler's  right  upon  the  turnpike,  and  at  the 
same  time  has  placed  a  peremptory  limitation  on 
the  power  of  the  company  to  exact  excessive 
tolls.  The  Act  invests  the  corporation  with  no 
power  it  did  not  already  possess;  confers  no 
benefit  it  did  not  already  enjoy ;  and  therefore, 
whether  it  had  accepted  the  Constitution  of 
1874,  as  provided  in  Article  XVI.,  sec.  2,  is 
wholly  immaterial.  The  Act  was  solely  for  the 
benefit  of  the  bicycler,  and  the  corporation  only 
points  to  it,  as  demonstrating  that  it  did  not  ex- 
ceed the  limit  of  its  power  by  the  Act  of  1810 
in  receiving  this  toll. 

It  may  well  be  doubted  whether,  without  ex- 
press authority  from  the  Legislature,  the  mana- 
gers of  a  public  highway  could  lawfully  so  dis- 
criminate between  vehicles  using  it  as  to  exempt 
wholly  one  class  of  carriages  from  the  tolls 
which  it  imposed  on  all  other  carriages.  Under 
the  Act  of  1889  tliere  is  no  power  to  exclude  the 
bicycler  from  the  turnpike ;  he  has  the  same  right 
as  owners  of  other  carriages  to  insist  that  the 
highway  shall  be  maintained  in  a  reasonably  safe 
condition  of  repair ;  the  corporation  is  answer- 
able for  injury  to  himself  or  vehicle,  if  this  duty 
be  not  maintained.  Then  why  should  he  not 
bear  his  fair  share  of  the  burden  imposed  upon 
the  public  for  the  use  of  it  ?  We  see  no  reason 
in  law  or  in  fact  why  he  should  not.    Therefore 
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the  judgment  is  reversed,  and  it  is  directed  that 
judgment  be  entered  on  the  case  stated  for  de- 
fendant. J.  D.  B.,  jr. 


July, '94,219.  January  30,  1895. 

Bailey  et  al.  v.  City  of  Philadelphia. 

City  councils — Power  of  to  appropriate  money — 
Power  to  recognize  moral  obligation — Act  of 
June  /,  iSSS-^Construction  of. 

The  city  councils  of  Philadelphia  have  the  right  to  re- 
cognize a  moral  obligation  as  a  good  consideration  for  the 
payment  of  public  money. 

A  transfer  by  city  councils  of  an  item  in  an  appropria- 
tion from  one  department  to  another  is  escpressly  recog- 
nized by  Art.  VII.,  of  the  Act  of  June  i,  1885. 

Art  VI.,  of  Act  of  June  i ,  1885,  which  provides  that  "no 
money  shall  be  drawn  from  the  city  treasury  except  by 
due  process  of  law,  or  upon  warrants  signed  l^  the  head 
of  the  appropriate  department"  was  not  intended  to  in- 
terfere with  tne  discretion  of  councils  over  the  department 
to  which  aj^ropriations  should  be  properly  assigned,  but 
to  prohibit  the  city  controller  from  countersigning  any 
warrant  drawn  by  any  department  other  than  that  for 
which  the  appropriation  was  specifically  made. 

The  words  "amnopriate  department"  include  all  offi- 
cials charged  wim  duties  pertaining  to  the  city  govern- 
ment, for  whose  expenses  the  city  is  obliged  to  provide ; 
the  clerks  of  councils,  though  not  technically  heads 
of  departments,  are  such  officers  as  to  all  matters  which 
councils  may  impose  upon  them. 

Appeal  of  John  T.  Bailey  et  cU.^  from  the 
decree  of  the  Common  Pleas  No.  4,  of  Phila- 
delphia County,  dissolvii^  an  injunction  to 
enjoin  the  appropriate  officers  from  drawing, 
countersigning  or  pa3ringany  warrant  under  item 
8^  in  the  appropriation  to  the  clerks  of  coun- 
cils. 

The  facts  are  fully  stated  in  the  opinion  of  the 
Supreme  Court,  infra. 

The  Court,  Arnold,  J.,  dissolved  the  injunc- 
tion and  thereupon  this  appeal  was  taken. 

Theodore  M,  Etting2xA  David  W,  Sellers,  (/. 
Percy  Keating  with  them),  for  appellants. 

James  Alcorn,  (  Charles  F.  Warwick  with  him), 
for  the  City  of  Philadelphia,  appellee. 

John  G,  Johnson,  (with  him  Wm,  A.  Hayes 
and  George  L,  Crawford),  for  Margaret  T. 
Sherry,  appellee. 

April  29,  1895.  Mitchell,  J.  This  case  does 
not  raise  any  question  of  the  relative  powers  of 
the  board  of  education,  and  the  sectional  school 
boards,  nor  involve  in  any  way  the  merits  of  the 
original  controversy  which  came  to  this  Court  in 
Com.  ex  rel.  Sherry  v,  Jenks  et  al,,  154  Pa. 
368. 

What  we  have  now  before  us  is  the  power  of 
the  councils  of  Philadelphia  to  make  the  appro 


priation  to  Miss  Sherry,  and  to  do  it  by  a  transfer 
of  an  item  from  one  appropriation  to  another. 
On  this  subject  the  main  question  is  the  right  of 
councils  to  recognize  a  moral  obligation  as  a  good 
consideration  for  the  payment  of  public  money. 

The  facts  are  not  in  dispute.  Miss  Sherry  was 
elected  by  the  sectional  school  board  as  supervis- 
ing principal  of  the  John  Moffet  Combined  Gram- 
mar and  Secondary  School,  in  October,  1891, 
and  began  the  performance  of  her  duties  as  such 
on  January  4,  1892.  The  board  of  education  on 
February  10,  refused  to  confirm  her  election,  and 
on  March  8, 1892,  regraded  the  school  so  as  to 
dispense  with  the  office  of  supervising  principal. 
Miss  Sherry  and  the  sectional  board  which  had 
elected  her,  claiming  that  her  title  was  complete 
by  the  election,  and  did  not  require  to  be  con- 
firmed by  the  board  of  education,  she  brought 
suit  by  mandamus  to  compel  the  board  of  educa- 
tion to  certify  her  name  on  the  roll  of  teachers 
to  the  city  controller.  This  suit  was  decided 
against  her  by  this  Court  on  April  24,  1893. 
The  councils  of  the  city  inserted  in  the  appro- 
priation to  the  board  of  education  for  1894,  an 
item.  No.  56,  to  pay  Miss  Sherry  "the  amount 
of  salary  in  dispute,"  but  the  board  refusing  to 
draw  a  warrant  for  this  item  it  was  transferred  by 
ordinance  June  18,  1894,  to  a  new  item,  8^,  in 
the  appropriation  to  the  clerks  of  counciis  "to 
pay  Miss  Margaret  Sherry  said  salary.*' 

Thjs  appropriation  is,  on  the  face  of  it,  to  pay 
for  services  rendered.  Whether  it  is  accurately 
called  salary  or  not  is  unimportant.  Nor  is  it 
material  that  the  services  may  not  have  included 
all  the  work  of  a  supervising  principal  for  the  full 
period.  That  was  not  Miss  Sherry's  fault.  She 
held  herself  in  readiness  to  perform,  and  if  coun- 
cils had  a  right  to  compensate  her  at  all,  the 
amount  was  within  their  discretion  *so  long  as  it 
was  exercised  in  good  faith  and  without  abuse. 
Miss  Sherry  not  only  held  herself  ready  to  ren- 
der the  services,  but  claimed  the  right  to  do  so. 
That  right  depended  on  a  question  of  authority 
under  the  law  between  the  sectional  school  board 
and  the  board  of  education,  and  the  real  contest 
in  the  matter  was  between  those  two  bodies  and 
was  fought  over  Miss  Sherry's  head.  For  that 
she  was  not  responsible.  The  contest  terminated 
adversely  to  Miss  Sherry's  right  by  the  decision 
of  this  Court  in  April,  1893,  ^^^  ^0  compensa- 
tion was  claimed  by  her  or  granted  by  councils 
for  any  period  after  that  date. 

While  the  contest  was  pending  the  legal  ques- 
tion may  fairly  be  said  to  have  been  in  doubt. 
The  title  of  certain  teachers  to  office  would  seem 
to  be  complete  by  an  election  by  the  sectional 
board,  under  the  law  as  stated  in  the  opinion  of 
the  city  solicitor  of  Philadelphia,  March  2, 1888 
^Append,  to  Ord.  1888,  p.  17V  while  the  quali- 
fications, etc.,  and  the  title  ot  others  depended 
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on  the  action  of  the  board  of  education.  How 
far  supervising  principals  belonged  to  one  class 
or  the  other  was  open  to  question.  Had  the  city 
councils^  while  Miss  Sherry's  claim  was  pending 
and  undecided  passed  an  ordinance  to  pay  her 
in  settlement  of  her  claim  there  could  have  been 
no  doubt  of  their  authority  to  do  so.  The  right 
to  compromise  and  settle  an  existing  and  asserted 
claim  does  not  depend  on  the  ultimate  decision 
for  or  against  its  validity.  If  it  did,  compromise 
instead  of  being  an  end  of  litigation  which  the 
law  favors,  would  be  only  an  additional  compli 
cation  in  the  progress  of  it.  How  far  does  the 
law  prescribe  as  mandatory,  any  different  rule, 
when  the  settlement  is  not  made  until  after  the 
question  of  right  is  decided  ?  Undoubtedly  the 
legal  claim  of  Miss  Sherry  was  at  an  end  when 
this  ordinance  was  passed.  She  had  no  right 
which  could  have  been  enforced  by  action.  But 
it  does  not  follow  that  her  claim  was  without 
merit.  The  committee  of  councils  reported  on 
the  contrary,  after  investigation,  that  it  was 
founded  on  services  rendered  under  claim  and 
color  of  right  and  title,  and  was  meritorious. 
Docs  the  law  prohibit  the  city  from  recognizing 
the  moral  obligation  arising  from  these  circum- 
stances? We  do  not  find  anything  that  compels 
us  to  so  hold.  A  moral  obligation  in  law  is 
defined  as  one  ''which  cannot  be  enforced 
by  action,  but  which  is  binding  on  the 
party  who  incurs  it,  in  conscience  and 
accOTding  to  natural  justice,"  and  again,  a  ''duty 
which  would  be  enforceable  by  law,  were  it  not 
for  some  positive  rule,  which,  with  a  view  to 
general  benefit,  exempts  the  party  in  that  par- 
ticular instance  from  legal  liability":  15  Am. 
&  Eng.  Encyc.  of  Law,  716.  In  this  State  it  is 
held  that  such  an  obligation  will  sustain  an  ex* 
press  promise  to  pay,  and  a  fortiori^  an  actual 
payment :  Hemphill  v.  McClimans,  24  Pa.  367; 
Stebbins  v.  Crawford  Co.,  92  Pa.  289;  Leonard 
V.  Duffin,  94  Pa.  218;  Brooks  v.  Bank,  125  Pa. 
394;  Holden  v.  Banes,  140  Pa.  63;  Kelly  i^.  Eby, 
141  Pa.  176.  If  a  mere  promise  to  pay  under 
such  circumstances  would  be  enforced  by  law 
against  an  individual,  certainly  an  actual  pay- 
ment, or  its  equivalent,  an  order  by  the  councils 
on  their  ministerial  officer  who  has  no  duty  in 
reference  thereto  but  obedience,  should  be  sus- 
tained against  a  municipal  corporation.  Coun- 
cils it  is  true  are  trustees  and  the  law  limits  their 
expenditure  of  public  money  to  public  purposes, 
but  they  are  also  representatives  of  their  constit- 
uents, and  delegates  o£  the  city's  legislative  pow- 
ers, and  there  is  nothing  in  the  law  or  in  sound 
public  policy  to  prohibit  the  city  from  being 
honest,  and  paying  its  bona  fide  debts  which  are 
good  in  conscience  and  justice,  though  for  suffi- 
cient other  reasons,  there  is  a  general  rule  which 
prevents  them  from  being  enforceable  by  law. 


The  opinion  of  the  learned  Judge  below  calls 
attention  to  some  recent  instances  of  similar 
municipal  action,  among  them,  that  in  regard 
to  Mr.  Oellers,  who  acted  as  city  treasurer  for  a 
time  under  an  election  by  councils  to  a  vacancy 
which  was  subsequently  decided  should  be  filled 
by  the  appointee  of  the  Governor:  Com.  ex  reL 
Att'y-Gen.  v.  Oellers,  140  Pa.  457.  Councils 
passed  an  ordinance  making  compensation  to 
him  for  his  services.  It  would  have  been  a  very 
doubtful  public  policy  which  would  have  com- 
pelled councils  to  proclaim  in  advance  that  the 
officer  to  be  elected  would  get  no  compensation 
for  his  eight  months  or  more  of  labor  and  re- 
sponsibility unless  he  could  maintain  his  title  de 
jure  to  the  office,  the  mode  of  filling  which  was 
then  known  to  be  in  dispute.  With  such  an  an- 
nouncement it  is  not  likely  that  the  office  would 
be  accepted  by  any  man  of  the  character  and 
abilities  suited  to  that  responsible  position,  but 
rather  that  it  would  go  to  some  one  who  wanted 
it,  in  the  language  of  the  day,  for  "what  there 
was  in  it.'* 

The  other  objections  are  to  the  method  of 
payment  adapted.  The  item  was  originally  con- 
tained in  the  appropriation  to  the  board  of  edu- 
cation, and  when  that  department  refused  to 
draw  the  warrant,  it  was  transferred  to  the  ap- 
propriation to  the  clerks  of  councils.  Transfer 
of  items  is  exprasly  recognized  by  the  Act  of 
June  I,  1885,  Art.  VII.,  P.  L.  45,  which  pro- 
vides that  the  city  controller  "shall  not  suffer 
the  appropriation  for  one  item  of  expense  to  be 
drawn  upon  for  any  other  purpose,  or  by  any 
department  other  than  that  for  which  the  appro- 
priation  was  specifically  made,  except  on  trans- 
fers made  by  the  ordinance  of  councils." 

Article  VI.  of  the  same  Act  provides  that  "no 
money  shall  be  drawn  from  the  city  treasury  ex- 
cept by  due  process  of  law,  or  upon  warrants 
signed  by  the  head  of  the  appropriate  depart- 
ment," and  it  is  argued  that  this  item  belongs 
properly  to  the  department  of  education.  But 
appropriate  department"  in  this  section  means 
the  department  to  which  the  appropriation  is 
made,  and  whose  head  is  to  draw  the  warrants. 
It  is  the  general  direction  which  is  embodied 
again  specifically  as  to  the  controller  in  section 
seven  already  quoted  prohibiting  that  officer 
from  countersigning  any  warrant  drawn  by  "any 
department  other  than  that  for  which  the  appro- 
priation was  specifically  made."  It  is  not  in- 
tended to  interfere  with  the  discretion  of  coun- 
cils over  the  department  to  which  appropriations 
should  properly  be  assigned.  How  far  councils 
might  under  this  discretion  appropriate  to  one 
department  funds  the  control  of  which  was  with- 
in the  objects  and  jurisdiction  of  another,  we 
need  not  consider,  as  no  such  case  is  before  us. 
This  appropriation  is  not  an  interference  with 
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the  functions  of  the  department  of  education, 
for  it  does  not  assume  to  determine  any  question 
of  title  in  Miss  Sherry  as  a  teacher,  or  her  legal 
right  to  salary  as  such.  It  is  a  recognition  and 
payment  of  an  obligation  of  the  city  for  services 
rendered,  and  the  department  in  which  they 
were  rendered  is  not  in  any  way  material  on  this 
question.  If  the  obligation  had  been  binding  in 
law  and  a  judgment  had  been  obtained  upon  it, 
there  would  have  been  no  compulsion  on  the 
councils  to  assign  the  appropriation  to  pay  such 
judgment  to  the  department  of  education  because 
the  original  cause  of  action  arose  there.  It 
might  appropriately  be  assigned  to  the  law  de- 
partment, which  has  the  control  and  supervision 
of  the  city's  lawsuits.  So  in  the  present  case  the 
appropriation  is  one  of  the  miscellaneous  class 
which  councils  may  commit  to  the  care  of  any 
department  they  see  fit.  Nor  is  the  objection 
that  the  clerks  of  councils  are  not  a  department 
of  the  city  government  any  more  forcible. 
There  are  many  expenses  of  the  city  which  are 
not  directed  by  a  technical  department,  and  ap- 
propriations are  annually  and  regularly  made 
among  others  to  the  district  attorney,  the  clerk 
of  the  Quarter  Sessions,  the  coroner,  the  sheriff, 
and  other  officers  who  form  no  part  of  the  city 
government  strictly  so  called,  and  are  certainly 
not  departments  thereof  under  the  Act  of  1885. 
The  words  ''appropriate  department"  in  that 
Act,  therefore,  must  be  held  to  include  all  offi- 
cials charged  with  duties  pertaining  to  the  city 
government,  for  whose  expenses  the  city  is 
obliged  to  provide.  The  clerks  of  councils  are 
such  officials  as  to  all  miscellaneous  matters 
which  councils  may  devolve  upon  them,  though 
they  are  not  technically  heads  of  departments. 

This  case  was  heard  in  the  Court  below  on  a 
motion  to  dissolve  a  preliminary  injunction,  but 
as  the  whole  controversy  is  involved,  the  parties 
have  agreed  that  it  shall  be  treated  here  as  upon 
final  hearing.  * 

The  order  dissolving  the  injunction  is  affirmed 
and  the  bill  dismissed  with  costs. 

w.  M.  s.,  jr. 


Oct.  *93,  230.  '  Nov.  2,  1893,  October  22,  1894. 

Bradford  v.  Boley. 

Liquor  selling— Act  of  May  <?,  1854^  sec.  j,  P. 
Z.  663 — Proximate  cause — Interest  of  wife  in 
earning  capacity  of  husband— Husband  and 
wife — Property. 

The  earning  capacity  of  a  husband  is  not  property  of 
the  wife,  and  she  cannot  maintain,  during  his  life,  an  ac- 
tion for  its  impairment  by  the  deed  or  neglect  of  an- 
other. 


The  damages  recoverable  by  virtue  of  the  Act  of  May 
8,  1854,  P.  L.  663,  from  one  selling  liquor  to  a  person  of 
known  habits  of  intoxication,  are  those  only  of  which  the 
act  of  selling  or  furnishing  the  liquor  is  the  proximate 
cause. 

A  wife  whose  husband,  a  man  of  known  habits  of  in- 
toxication, has  been  furnished  with  liquor  and  while  un- 
der the  influence  thereof  commits  a  crime  for  which  he  b 
sentenced  to  prison,  cannot  recover,  from  the  liauor  sel- 
ler, damages  based  on  the  loss  to  her  through  her  hns- 
lMmd*s  inability  to  work  for  his  family  during  his  impris- 
onment 


Appeal  of  Samuel  C.  Boley,  defendant,  from 
the  judgment  of  the  Common  Pleas  No.  2,  of 
AU^heny  County,  in  an  action  of  trespass  by 
Ella  L.  Bradford,  wife  of  John  Bradford,  in  her 
own  right,  and  for  the  use  and  benefit  of  Daniel 
Freeman  Bradford,  minor  son  of  said  John  Brad- 
ford. 

Thb  was  an  action  brought  under  the  Act  of 
May  8,  1854,  P.  L.  663.  On  the  trial  of  the 
cause,  before  Ewing,  P.  J.,  the  facts  appeared  as 
follows : — 

John  Bradford  was  employed  as  a  "rougher" 
in  certain  mills,  earning  on  the  average  ^40  per 
month ;  he  was  a  drinking  man ;  his  wife  testified 
that  when  he  was  out  of  work  "it  was  just  a  contin- 
ual spree,  for  instance,  from  Saturday  noon  a  con- 
tinual spree  until  Monday  morning  ;"  his  habit 
on  receiving  his  wages  was  to  deposit  the  same 
with  his  wife,  and  when  he  wanted  money  for 
drink  or  other  purposes  he  received  it  from  his 
wife. 

On  June  30,  1892,  the  mill  in  which  Bradford 
was  employed  shut  down  for  repairs.  In  the 
morning  he  obtained  a  dollar  from  his  wife,  the 
plaintiff,  drank  some  during  the  day,  and  about 
5  o'clock  in  the  afternoon  went  into  the  defend- 
ant's bar-room  and  drank  several  times,  some  of 
the  times  with  the  defendant.  The  defendant 
admitted  that  he  was  previously  acquainted  with 
Bradford,  but  denied  knowing  further  of  his 
habits  than  that  he  would  take  a  drink  and  said 
that  he  did  not  think  him  intoxicated  when  he 
came  in.  While  in  the  room  he  became  en- 
gaged in  a  dispute  about  labor  troubles  with  a 
man  named  Floyd,  in  the  course  of  which  Brad- 
ford received  a  blow,  and  while  drunk  drew  a 
revolver  and  killed  Floyd.  Bradford  was  ar- 
rested, indicted,  tried  and  convicted  of  man- 
slaughter and  was  sentenced  to  twelve  years  im- 
prisonment. 

The  defendant  submitted,  inter  alia^  the  fol- 
lowing points : — 

5.  The  consequential  imprisonment  of  Brad- 
ford, brought  about  by  his  own  unlawful  act,  is 
too  remote  to  be  the  ground  for  his  wife's,  the 
plaintiffs,  recovering  any  damages  in  this  action; 
which  was  answered  as  follows : — 

"The  5th  point  isrefused.    The  imprisonment 
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was  the  legal  sequence  of  the  crime,  and  if  the 
crime  was  caused  by  the  liquor  the  defendant 
illegally  furnished,  the  liability  follows." 

6.  The  word  "property"  in  the  3rd  section 
of  the  Act  of  the  8th  of  May,  1854,  does  not  in- 
clude a  claim  such  as  is  set  up  by  the  plaintiff; 
nor  is  the  plaintiff  an  aggrieved  person  within 
the  meaning  of  said  act,  she  being  the  wife  of  the 
said  John  Bradford  and  he  being  yet  alive. 

7.  The  plaintiff  cannot  maintain  this  action 
and  your  verdict  under  all  of  the  evidence  should 
be  for  the  defendant. 

These  points  were  reserved  by  the  Court. 

Verdict  for  plaintiflf  $2 ,800.  The  Court  after- 
wards overruled  a  motion  for  new  trial  and  one 
for  judgment  non  obstante  veredicto^  delivering 
the  following  opinion  : — 

"At  trial  of  this  case,  on  first  impression,  the 
imprisonment  of  plaintiffs  husband  as  a  conse- 
quence of  crime  committed  by  him  while  under 
the  influence  of  liquor  furnished  him  illegally  by 
plaintiff,  seemed  to  be  too  remote  a  consequence, 
but  on  consideration  of  the  reason  and  the  au- 
thorities we  came  to  the  conclusion  that  the  jury 
could  fairly  find  it  the  proximate  result  of  the 
illegal  act. 

''This  conclusion  is  squarely  ruled  in  the  case 
of  Beers  v.  Walhizer,  43  Hun.  255.  The  case 
was  an  aggravated  one  in  this :  The  plaintiffs 
husband  was  a  man  of  well-known  intemperate 
habits — ^having  a  fixed  habit  whenever  oft  work 
and  an  opportunity  offered  of  getting  drunk,  and 
this  habit  was  undoubtedly  well  known  to  the 
defendant. 

''Bradford  came  to  defendant's  saloon  under 
the  influence  of  liquor,  and  remained  there  a 
considerable  time,  and  got  several  drinks — both 
from  Boley  and  his  bar*keeper  in  Boley's  pres- 
ence. Bradford  became  noisy  and  quarrelsome 
'and  without  cause  drew  a  revolver  and  fired  it 
off  in  the  saloon — and  after  that,  with  notice  and 
knowledge  of  all  these  facts,  Boley  furnished 
Bradford  still  more  liquor.  The  result  was  that 
a  peaceful  stranger  coming  in  the  saloon  soon 
after  was  shot  and  killed ;  and  the  legal  conse- 
quence of  the  conviction  and  imprisonment  of 
]%radford  for  a  term  of  twelve  years  followed. 

"If  the  law  permits  the  wife  to  recover  in  any 
such  case  there  is  no  ground  for  a  new  trial.  If 
there  be  a  defence  it  is  not  on  the  merits — but 
on  the  legal  defence — raised  in  the  question  of 
law  reserved. 

"A  new  trial  is  therefwe  refused. 

"Does  the  Act  of  Assembly  give  the  wife  a 
right  to  recover  in  such  a  case  ? 

"The  Act  of  Assembly  of  1854,  P.  L.  663,  Pur. 
Dig.,  sec.  3,  p.  1082,  provides : 

"  'That  any  person  furnishing  intoxicating 
drinks  to  any  person  in  violation  of  any  existing 
law  or  of  the  provisions  of  this  Act  shall  be  held 


civilly  responsible  for  any  injury  to  person  or 
property  in  consequence  of  such  fumisning,  and 
any  one  aggrieved  may  recover  full  damages 
against  such  furnishing  by  action  on  the  case  in- 
stituted.' 

"The  question  of  law  reserved  by  the  verdict  is 
the  question  raised  by  the  6th  and  7th  points  of 
defendant's  counsel,  to  wit :  6th  point.  'The 
word  "property"  in  the  3rd  section  of  the  Act  of 
May  8,  1854,  does  not  include  a  claim  such  as  b 
set  up  by  the  plaintiff,  nor  is  the  plaintiff  an  ag- 
grieved person  within  the  meaning  of  said  Act, 
she  being  the  wife  of  said  John  Bradford  and  he 
being  yet  alive.* 

"7th.  'The  plaintiff  cannot  maintain  this  ac- 
tion.* 

"In  Veon  v.  Creaton,  138  Pa.  48.— A  father 
who  had  expended  money  in  caring  for  an  adult 
son  was  held  not  to  be  entitled  to  recover — as 
his  legal  liability — was  only  a  contingent  one  to 
the  guardians  of  the  poor — his  actual  expendi- 
ture was  voluntary.  This  case  is  relied  on  by 
defendant  as  against  a  recovery  in  this  case.  It 
is  not  necessary  to  spend  words  discussing  the 
question  as  to  whether,  or  not,  the  wife  is  'a 
person  aggrieved'  within  the  words  of  the  stat- 
ute. Whoever  has  been  'injured  in  person  or 
property'  is  a  person  aggrieved.  The  vital  ques- 
tion then  is  has  the  wife  such  a  fixed  legal  pres* 
ent  interest  or  right  in  the  earnings  of  her  bus* 
band  for  her  support  as  to  constitute  that  right, 
a  property  within  the  meaning  of  the  Act  of  As- 
sembly. In  New  York  and  some  of  the  other 
States  the  statute  includes  expressly — ^injury  to 
the  'means  of  support*  as  one  of  the  grounds  of 
an  action.  In  Veon  v.  Creaton  the  deprivation 
of  the  wife's  means  of  support  by  the  death  of 
her  husband  is  recognized  as  the  property  of  the 
wife.  So  in  Fink  v*  Garman,  40  Pa.  95.  The 
term  property,  in  such  statutes  has  not  been  con- 
strued in  its  strict  literal  use,  but  to  include  a 
fixed  pecuniary  interest.  The  wife  has  a  fixed 
present  pecuniary  interest  in  her  right  of  support 
by  the  husband.  It  is  enforceable  by  a  statutory 
proceeding  in  the  Court  of  Quarter  Sessions.  It 
is  enforceable  by  sundry  civil  remedies.  If  the 
deprivation  of  the  wife's  support  by  her  husband's 
death  by  an  illegal  act  is  an  injury  to  her  prop- 
erty, why  is  not  such  deprivation  for  a  fixed 
term  of  twelve  years  an  injury  to  her  property  ? 
One  is  just  as  real  as  the  other.  That  for  a  fixed 
term  of  years  is  more  easily  determined  in  value 
than  that  for  life. 

"It  is  argued  that  the  right  of  action  is  in  the 
husband.  We  doubt  his  right  of  action,  but  it 
does  not  necessarily  follow  that  the  wife  has  no 
right  of  action.  Certainly,  at  common  law,  the 
wife  would  have  no  right  of  action  in  this  case, 
whether  the  husband  had  or  not,  but  the  Act  of 
Assembly  was  intended  to  give  a  right  of  action 
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for  causes  and  to  persons  when  an  action  would 
not  lie  at  common  law. 

"The  logical  result  of  the  reasoning  in  Fink  v. 
Garman,  supra,  and  of  Davies  v.  McKnight,  146 
Pa.  610,  is  to  maintain  the  plaintiff's  right  of  ac- 
tion in  this  case. 

*'Andnow,  8th  July,  1893,  after  argument,  and 
upon  consultation,  the  Court  being  of  the  opin- 
ion that  the  law  is  with  the  plaintiff  on  the  ques- 
tion reserved,  it  is  ordered  that  upon  payment  of 
the  verdict  fee,  judgment  be  entered  on  the  ver- 
dict in  favor  of  the  plaintiff.    Per  Curiam." 

The  defendant  took  this  appeal,  assigning  as 
error,  inter  alia,  the  answer  to  his  fifth  point  and 
the  entry  of  judgment  upon  the  points  reserved. 

The  case  was  argued  first  in  October  term, 
1893,  by  H.  S,  Martin,  {Henry  Meyer  with 
him)>  for  appellant,  and  K,  T.  Meade,  (James 
C  Doty  with  him),  for  appellee,  McCollum,  J., 
being  absent.  A  re-argument  was  ordered  which 
was  now  had. 

i?.  S.  Martin,  (Henry  Meyer  with  him),  for 
appellant. 

A  defendant  is  liable  for  those  consequences 
which  he  might  have  foreseen  as  the  result  of  his 
conduct ;  not  for  those  he  could  not  have  fore- 
seen. Besides  which,  a  test  of  whether  a  given 
thing  is  die  proximate  cause  of  damage  is  this, 
*<did  the  alleged  cause  produce  its  effect  without 
another  cause  intervening  or  was  it  made  opera- 
tive only  through  and  by  means  of  this  interven- 
ing cause."  If  there  was  such  an  intervening 
cause  the  original  act  is  not  a  proximate  cause. 

Tweed  v.  Ins.  Co.,  7  Wall.  44. 
Schmidt  v,  Mitchell,  84  III.  195. 
Pa.  R.  R.  Co.  V.  Kerr,  62  Pa.  353. 
Fairbanks  v.  Kerr,  70  Id.  86. 
Krach  v.  Heilman,  53  Ind.  517. 
Fink  V,  Garman,  40  Pa.  106. 
Davis  V,  McKnight,  146  Id.  610. 

Here  besides  the  fiimishing  of  liquor,  before 
any  damage  accrued  to  plaintiff  two  acts  inter- 
vened over  which  the  defendant  had  no  control, 
(tf)  the  killing  of  Floyd  by  Bradford,  (b)  the  act 
of  the  law  in  imprisoning  Bradford. 

The  husband  is  the  statutory  party  to  bring 
suit  for  injuries  under  the  Act. 

Act  of  April  15, 1851. 
Act  of  April  26, 1855. 
Act  of  May  8, 1854. 

During  the  lifetime  of  the  husband,  the  right 
of  action  is  in  him  for  injuries  to  his  person  or 
his  property,  and  a  recovery  by  both  husband 
and  wife,  in  separate  suits  for  the  same  cause  of 
action,  was  of  course  never  contemplated. 
Veon  V.  Creaton,  138  Pa.  48. 

The  plaintiff's  husband  is  the  injured  party,  in 
person  and  property,  and  is  yet  living,  and  is 
not  under  disability  to  sue  because  the  common 


law  doctrine  as  to  the  effect  of  a  conviction  of 
felony  on  the  right  to  bring  suit  is  removed  by 
section  1 1  of  Article  I.  of  the  Constitution  of  this 
State,  which  provides,  "and  every  man  for  an 
injury  done  him  in  his  lands,  goods,  person  or 
reputation  shall  have  remedy  by  due  course  of 
law." 

The  rights  of  a  wife  are  not  "property**  under 
the  Act  while  the  husband  survives  the  injury  to 
him.  Two  things  must  concur  to  vest  any  rights 
of  property  to  a  married  woman  when  the  in- 
jury is  to  her  husband,  ist,  the  injury  must  re- 
sult in  the  death  of  the  husband.  2nd,  as  his 
widow  the  law  recognizes  that  she  has  sustained 
an  injury  in  the  death  of  her  husband  which  is  to 
be  compensated. 

It  must  also  be  remembered  that  the  Act  of 
1854  is  a  penal  statute  and  must  be  construed 
strictly,  and  when  it  has  not  by  express  terms 
provided  a  remedy  to  a  wife  for  an  injury  to  her 
husband,  during  his  life,  it  cannot  be  supplied  by 
implication. 

James  C.  Doty,  (^K,  T.  Meade  with  hun),  for 
appellee. 

The  selling  of  the  liquor  was  the  proximate 
cause  of  the  plaintiff's  injury. 

Under  the  finding  of  the  jury  the  crime  was 
committed  because  of  Bradford's  intoxication, 
on  liquor  unlawfully  sold  by  defendant,  and  the 
arrest,  conviction  and  sentence  was  a  re- 
sult to  be  anticipated,  and  naturally  followed  by 
force  and  operation  of  the  law  of  the  land. 

Beers  v.  Walhizer,  43  Hon.  256. 
Davies  v,  McKnight,  146  Pa.  610. 

The  Act  allows  a  recovery  by  *'any  one  ag- 
grieved." Any  one  injured  in  person  or  prop- 
erty is  aggrieved. 

Deprivation  of  support  is  an  injury  to  prop- 
erty of  the  wife.  This  is  acknowledged  in  case 
of  the  husband's  death. 

Veon  V  Creaton,  138  Pa.  48. 
Fink  V,  Garman,  40  Id.  95. 

Why  not  where  the  deprivation  is  by  impris- 
onment for  a  fixed  term  of  years  ?  One  is  just 
as  real  as  the  other. 

April  29,  1895.  McCollum,  J.  This  is  an 
action  brought  by  a  wife  to  recover  damages  for 
the  imprisonment  of  her  husband  for  the  crime 
of  voluntary  manslaughter.  It  is  based  on  sec- 
tion 3  of  the  Act  of  May  8,  1854,  which  pnro- 
vides  that  ''any  person  furnishing  intoxicating 
drinks  to  any  odier  person  in  violation  of  existing 
laws,  or  of  the  provisions  of  this  Act,  shall  be 
held  civilly  responsible  for  any  injury  to  person 
or  property  in  consequence  of  such  furnishing; 
and  any  one  aggrieved  may  recover  full  damages 
against  such  person  so  furnishing,  by  action  on 
the  case  instituted  in  any  Court  having  jurisdic- 
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tion  of  such  form  of  action  in  this  Common- 
wealth/' 

The  facts  which  were  regarded  by  the 
learned  Court  below  as  sufl&cient  to  sustain  the 
action  are  substantially  as  follows :  John  Brad- 
ford>  the  husband  of  the  plaintiff,  was  an  indus- 
trious man  and  capable  of  earning  good  wages, 
It  was  his  custom  on  receiving  his  wages  to  de- 
posit the  most  of  them  with  his  wife  for  family 
uses  and  for  safe  keeping.  For  several  years 
preceding  the  occurrence  in  question  he  was  in 
the  habit  of  drinking  to  excess  on  Saturday  even 
ingSy  on  Sundays,  and  whenever  he  was  out  of 
employment.  While  he  had  work  to  do  his  ex- 
cesses in  this  respect  were  limited  to  the  evenings 
and  days  mentioned.  Frequently  when  about 
to  enter  upon  a  spree,  or  in  the  midst  of  one,  he 
applied  to  his  wife  for  money  to  carry  it  on,  and 
she,  comprehending  his  purpose,  let  him  have 
it  from  the  deposits  he  made  with  her  as  above 
stated.  On  the  30th  of  June,  1892,  the  mills  in 
which  he  was  employed  were  closed  for  repairs, 
and  thenceforth  until  and  including  the  day  of 
his  arrest  he  was  idle,  and  the  most  of  the  time 
rmder  the  influence  of  liquor.  The  afternoon 
and  evening  of  that  day  he  was  in  the  saloon  of 
the  defendant.  He  bought  and  drank  liquor  and 
was  intoxicated  there.  While  in  a  state  of  in- 
toxication for  which  the  defendant  was,  at  least, 
partially  responsible,  he  became  involved  in  a 
quarrel  with  Floyd,  in  which  he  received  a  blow 
in  the  face  and  shot  his  antagonist,  who  died  in 
consequence  of  the  injury  thus  inflicted.  Brad- 
f<»d  was  arrested,  indicted  and  tried  for  murder, 
convicted  of  voluntary  manslaughter  and  sen- 
tenced to  imprisonment  for  twelve  years. 

The  important  question  before  us  on  these  facts 
is  whether  the  imprisonment  of  the  husband  can  be 
regarded  as  a  consequence  of  the  unlawful  act  of 
the  defendant  for  which  the  statute  has  given  the 
wife  a  right  of  action.  It  is  settled  that  the  fur- 
nishing of  intoxicating  liquor  to  a  person  of 
known  intemperate  habits,  or  obviously  intoxi- 
cated at  the  time,  is  an  act  of  unlawful  negli- 
gence, and  if  it  results  in  the  death  of  such  per- 
son as  a  proximate  consequence  of  it,  his  widow, 
children  or  parents  may  maintain  an  action 
against  the  party  so  furnishing  the  liquor  and  re- 
cover from  him  compensation  for  their  loss  to 
the  extent  of  their  pecuniary  interest  in  the  life 
of  the  deceased :  Fink  v.  Garman,  40  Pa.  95. 
To  the  same  effect  are  the  other  cases  referred  to 
by  the  learned  Court  below  as  supporting  its  con- 
clusion in  this  case.  It  must  be  borne  in  mind, 
however,  that  these  were  actions  for  injuries 
caused  by  unlawful  negligence  and  resulting  in 
death,  and  that  they  were  based  on  the  Act  of 
April  15,  185 1,  which  ''created  a  cause  of  action 
wholly  unknown  to  the  common  law,''  and  the 
plaintifiEs  in  them  were  persons  who  under  the 


Act  of  26th  April,  1855,  were  "entitled  to  re- 
cover damages  for  an  injury  causing  death." 
But  these  Acts  did  not  give  a  wife  an  action  for 
n^ligence  resulting  in  the  imprisonment  of  her 
husband  or  the  impairment  of  his  earning  power, 
nor  did  she  have  it  by  the  common  law.  It  is 
therefore  incumbent  on  her  in  the  assertion  of  a 
claim  of  this  character  to  point  to  the  statute 
which  gives  her  an  action  for  it.  In  the  case  un- 
der consideration  the  plaintiff  relies  on  the  Act 
of  May  8,  1854,  the  material  part  of  which  we 
have  already  inserted  in  this  opinion.  Thafshe 
may  by  virtue  of  its  provisions  maintain  a  suit 
against  the  defendant  for  an  injury  to  her  person 
or  property  in  consequence  of  his  unlawful  neg- 
ligence is  clear,  but  it  does  not  expressly  or  by 
necessary  implication  give  her  an  action  for  an 
injury  to  the  person  or  property  of  her  husband. 
Is  her  interest  in  his  earning  power  "property'^ 
within  the  meaning  of  the  statute  ?  Does  it  give 
her  an  action  for  an  injury  to  him  which  for  a 
time  impairs  or  prevents  the  exercise  of  this 
power?  It  seems  to  us  that  these  questions 
should  be  answered  in  the  negative.  If  the  stat- 
ute is  construed  as  giving  her  an  action  for  such 
an  injury  its  results  are  neither  logical  nor  har- 
monious. It  does  not,  standing  by  itself,  authori2e 
an  action  for  an  injury  which  destroys  her  pecu- 
niary interest  in  her  husband,  but  it  gives  her  an 
action  for  an  injury  which  merely  detracts  from 
its  value.  It  makes  the  furnishing  of  intoxicating 
drinks  to  him,  if  he  is  of  known  intemperate 
habits,  or  when  he  is  drunk,  an  act  of  unlawful 
n^ligence,  and  if  his  earning  capacity  is  injuri- 
ously affected  by  it,  gives  her  a  suit  against  the 
wrong-doer  for  damages,  when,  for  any  other 
act  of  unlawful  negligence  having  precisely  the 
same  effect  upon  her  pecuniary  interest  in  him, 
she  has  no  action  by  the  common  law  or  by  stat- 
ute. That  the  Legislature  may  give  her  an  action 
for  an  injury  which  impairs  his  earning  power 
and  thereby  partially  deprives  her  of  the  sup- 
port he  should  afford  her,  is  not  denied,  but  that 
it  has  done  or  intended  to  do  so  in  the  statute  we 
are  considering  is  not  apparent.  In  no  case 
brought  to  our  notice  has  it  been  held  that  an 
action  for  injury  to  property  embraced  a  claim 
of  this  character.  In  all  the  statutes  relating  ta 
damages  occasioned  by  the  unlawful  furnishing 
of  intoxicating  drinks  that  have  come  under  our 
observation,  except  the  one  now  before  us,  ac- 
tions are  given  for  injuries  to  the  person,  to 
property,  and  to  means  of  support.  The  Jaw 
applicable  to  these  actions  and  pertinent  to  our 
question  is  thus  summarized  in  Am.  &  Eng.  Ency. 
of  Law,  vol.  3,  pages  261  and  262 :  "Where 
damages  are  claimed  for  injuries  to  the  person 
actual  injury  must  be  proved.  Where  no  actual 
violence  by  the  husbsmd,  no  physical  injury  to- 
the  person  or  health  of  the  wile  is  shown,  she 
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cannot  recover.  Where  a  person  squanders 
money  or  chattels,  or  destroys  or  injures  other 
property  belonging  to  his  wife  or  any  other  party, 
while  intoxicated,  an  action  for  damages  by  the 
owner  of  the  property  will  lie  against  the  party 
who  sold  the  liquor  which  produced  the  intoxi- 
cation to  the  amount  of  the  value  of  the  prop- 
erty destroyed,  or  the  amount  of  the  injury. 
Wherever  anyone  is  legally  under  obligation  to 
support  another,  as  a  husband  his  wife,  or  par- 
ents their  children,  the  statutes  provide  that  if  in 
consequence  of  intoxication  or  habitual  drunk- 
enness of  the  husband  or  parent  those  dependent 
on  them  for  support  are  injured  in  such  support 
the  persons  so  injured  shall  have  a  right  to  an 
action  for  damages  against  the  seller  of  the 
liquor  producing  the  intoxication  or  habitual 
-drunkenness. '  *  The  cases  cited  as  sustaining  this 
summary  show  that  while  the  injuries  proceed 
from  the  same  negligent  act,  the  subjects  of  them 
are  distinct  and  independent,  and  that  actions 
given  for  injuries  to  person  or  property  do  not 
include  injuries  to  means  of  support.  It  may  be 
affirmed  as  a  general  proposition  that  the  right  of 
action  for  an  injury  to  person  or  property  is  in 
the  party  whose  person  or  property  is  injured, 
and  that  the  statute  which  gives  to  another  per- 
son an  action  for  the  consequences  of  such  in- 
jury must  do  so  in  plain  terms  or  by  necessary 
implication.  It  is  a  strained  and  unjustifiable 
construction  of  the  Act  in  question  which  allows 
a  wife  in  the  lifetime  of  her  husband  to  maintain 
a  suit  for  an  injury  to  his  person  which  dimin- 
ishes his  capacity  for  labor. 

There  is  another  objection  to  the  plaintiff's 
claim  which  appears  to  us  to  be  well  taken.  It 
is  that  the  imprisonment  of  her  husband  is 
not  the  proximate  consequence  of  the  unlaw- 
ful negligence  of  the  defendant.  It  is  the 
act  of  the  law — the  direct  result  of  the  in- 
tervention of  an  independent  agency  or  force. 
True,  Beers  v.  Walhizer,  43  Hun.  254,  ap- 
pears to  conflict  with  this  view  and  was  re- 
garded by  the  learned  Court  below  as  a  sufficient 
answer  to  the  objection  that  the  furnishing  of 
the  liquor  was  not  the  proximate  cause  of  the 
imprisonment.  But  that  case  was  based  on  a 
statute  which  in  plain  terms  gave  the  wife  an  ac- 
tion for  an  injury  to  her  means  of  support,  and 
was  construed  as  extending  to  and  embracing  the 
remote  as  well  as  the  direct  consequences  of  the 
unlawful  negligence.  The  decision  in  Beers  v. 
Walhizer  is  therefore  not  only  opposed  to  the 
common  law  rule  on  this  subject,  but  to  our  con- 
struction of  the  Act  of  May  8,  1854.  In  Fink 
V.  Garman,  supra^  this  Court,  speaking  of  the 
defendant's  unlawful  negligence  in  the  sale  of  the 
liquor,  said :  <^His  act  must  be  what  we  call  the 
proximate  cause  of  the  injury  complained  of. 
If  the  proximate  cause  was  compounded  of  his 


act  and  the  unlawful  act  of  the  decedent  the 
civil  liability  b  gone."  For  these  reasons  we 
decline  to  assent  to  the  proposition  that  this  case 
is  governed  by  Beers  r.  Walhizer. 

We  do  not  think  that,  in  view  of  the  evidence 
in  this  case,  there  was  any  error  in  the  refusal  of 
the  defendant's  first  point. 

In  accordance  wiUi  these  views  we  overrule 
the  first  specification  of  error,  and  sustain  the 
other  specifications. 

Judgment  reversed.  h.  b. 


Oct.  '94, 147.  Oct  26, 1894. 

Richardson  v.  Atlas   National  Bank. 

Bills  of  lading — Delivery  without  endorsement 
— Sale  for  advances  and  charges — Order  of 
Court  not  necessary — Act  >of  June  13^  1^74* 

The  delivery  of  bills  of  lading  without  endorsement, 
or  with  an  improper  endorsement,  is  sof&cient,  whem 
made,  accepted,  and  intended  as  a  pledge  of  the  prop* 
erty  as  security  for  the  sum  advanced  or  paid  on  ti^e 
draft  to  which  they  are  attached,  to  accomplish  the  pur- 
pose for  which  they  are  delivered. 

After  such  delivery  of  the  bills  of  lading  the  holder 
must  be  deemed  and  taken  to  have  been  the  owner  of  the 
property  for  the  accomplishment  of  the  purpose  for  which 
they  were  pledged. 

A  sale  of  the  property,  or  so  much  thereof  as  may  be 
necessary  to  satisfy  liens  for  advances  and  for  freight  and 
storage  charges  is  evidently  contemplated  by  the  Act  of 
June  13,  1874. 

After  seizure  and  prior  to  the  dissolution  of  an  attadi- 
ment,  the  property  represented  by  bills  of  lading  is  im 
custodia  l^gis  and  cannot  lawfully  be  sold  without  an  or- 
der of  Court,  but  after  the  attachment  is  dissolved  die 
rights  and  powers  of  the  pledgee  are  the  same  as  before 
the  seizure,  subject  only  to  the  duty  of  retention  imposed 
by  the  bond  given  on  the  dissolution  of  the  attachment. 

Appeal  of  Atlas  National  Bank  of  Chicago, 
defendant,  from  the  decree  of  the  Conunon 
Pleas  No.  i,  of  Allegheny  County,  in  a  suit 
wherein  John  H.  Richardson,  trading  as  John 
H.  Richardson  &  Co.,  was  the  plaintiff. 

The  plaintiff,  having  a  claim  against  Marks 
Nathan  of  Chicago,  on  November  28,  1890,  by 
writ  of  foreign  attachment  attached  certain  steel 
rails  and  ends  in  the  hands  of  the  Penns^vania 
Company,  a  common  carrier.  The  Atlas  Na- 
tional Bank  of  Chicago,  having  previously  dis- 
counted a  draft  of  said  Nathan,  to  which  the 
bills  of  lading  issued  by  said  carrier  for  said  rails 
had  been  attached,  petitioned  the  Court  for  leave 
to  give  bond  and  be  made  a  garnishee  in  accord- 
ance with  the  provisions  of  an  Act  of  Assembly 
passed  June  13,  1874  (P.  L.  285),  entitled  "A 
further  supplement  to  an  Act  entitled  'An  Act 
relating  to  goods,  wares  and  merchandise  in  store 
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and  in  transit,  and  to  make  receipts  and  bills 
of  lading  therefor  negotiable,'  approved  24th 
September,  A.  D.  1866."  The  bond  was  given 
and  judgment  was  subsequently  entered  against 
Nathan  in  default  of  an  appearance  and  a  sci.  fa. 
issued  thereon  to  the  bank  as  garnishee.  At  the 
trial  the  jury  found  a  verdict  for  the  plaintiff  for 
^375.05,  subject  to  the  opinion  of  the  Court  on 
a  question  of  law  reserved.  This  not  being 
deemed  a  dear  and  good  reservation  qf  the  ques- 
tion, the  parties  made  the  following  case  stated 
in  the  nature  of  a  special  verdict : — 

"The  fects  in  evidence  admitted  and  agreed 
upon  by  counsel  as  if  found  by  the  jury  and 
npon  which  the  question  of  law  was  reserved  are 
^s  follows : — 

^'Two  car  loads  of  iron,  amounting  to  890,700 
lbs.  were  seized  while. in  the  possession  of  the 
Pennsylvania  Railroad  Company  by  the  sheriff 
of  Allegheny  County  on  an  attachment  of  J.  H. 
Richardson  &  Co.,  the  plaintiff  herein  named, 
against  Marks  Nathan,  at  No.  956  December 
term,  1890,  Common  Pleas  No.  i,  of  Allegheny 
County;  the  said  iron  was  shipped  by  Marks 
Nathan  to  himself  as  consignee  at  Pittsburgh ; 
that  two  bills  of  lading  were  issued  for  the  same 
which  were  not  endorsed  *Not  negotiable,*  and 
which  were  made  *to  the  order  of  Marks  Nathan, 
notify  J.  H.  Richardson  &  Co.';  that  said  bills 
of  lading  were  endorsed  'Deliver  to  the  order  of 
J.  H.  Richardson  &  Co.,' signed,  'Marks  Nath- 
an H.;'  that  they  were  thus  endorsed  when  the 
attachment  was  served,  but  were  afterwards  re- 
turned to  Chicago  when  said  endorsement  was 
erased  and  they  were  endorsed  in  blank  by 
Marks  Nathan  personally.  That  on  November 
24,,  1890,  the  Atlas  National  Bank  received  from 
Marks  Nathan,  the  above  defendant,  a  drafl  for 
^531.41,  on  J.  H.  Richardson  &  Co.,  payable 
<m  demand  to  the  order  of  the  Atlas  National 
Bank,  to  which  draft  were  attached  the  above 
described  bills  of  lading,  issued  by  the  Pennsyl- 
vania Railroad  Company,  a  common  carrier,  for 
"whicb  draft  with  bills  of  lading  attached  as  afore- 
said, as  collateral  security,  the  Atlas  National 
Bank  paid  on  the  day  aforesaid  the  sum  of 
^531.41.  That  said  draft  and  bill  of  lading 
were  duly  forwarded  to  the  Pittsburgh  National 
Bank  of  Commerce  for  collection  and  presented 
to  J.  H.  Richardson  &  Co.,  the  plaintiff,  on 
November  28,  1890.  That  at  the  time  of  said 
presentation  the  bills  of  lading  were  endorsed 
'Deliver  to  the  order  of  J.  H.  Richardson  &  Co.,* 
and  signed  'Marks  Nathan,'  but  that  plaintiff 
vefbsed  to  accept  or  pay  for  the  same,  but  on  the 
same  day  issued  this  foreign  attachment,  which 
was  served  by  the  sheriff  and  the  Pennsylvania 
Company  aforesaid,  summoned  as  garnishee,  and 
said  scrap,  etc.,  placed  in  the  warehouse  of 
Union  Storage  Company  at  Pittsburgh.     That 


the  draft  and  bills  of  lading  were  returned  to 
Chicago,  and  said  endorsement  to  J.  H.  Rich- 
ardson &  Co.  erased,  and  they  were  then  and 
there  endorsed  in  blank  by  Marks  Nathan  and 
again  returned  to  the  Pittsburgh  National  Bank 
of  Commerce  and  presented  to  plaintiff,  J.  H. 
Richardson  &  Co.,  who  again  refused  to  accept 
or  pay  the  same. 

"That  the  Atlas  National  Bank  on  December 
20,  1890,  presented  its  petition  to  said  Court, 
with  such  representations,  as  by  reference  to  said 
petition  hereto  attached  will  be  observed,  and 
prayed  that  the  name  of  said  Atlas  National  Bank 
might  be  added  to  the  record  as  garnishee,  that 
a  rule  might  be  granted  upon  the  plaintiff  to  ap- 
pear and  show  cause  why  said  attachment  should 
not  be  dissolved  upon  its  giving  security,  in  ac- 
cordance with  the  provisions  of  the  Act  of  As- 
sembly of  June  13,  1874,  to  which  plaintiff 
appeared  and  made  answer /)r^«/ /  whereupon 
the  Atlas  National  Bank  entered  security  in  the 
sum  of  ^1000,  conditioned  to  wit:  'If  so  much 
of  the  said  scn^  steel,  rails  and  ends  as  shall 
remain  after  the  settlement  or  payment  thereout 
of  any  lien  upon  any  of  the  said  scrap  steel  rails 
and  ends  created  by  the  advance  of  money  or 
credit  by  the  said  bank,  and  also  all  prior  Uens 
for  storage,  freight,  and  all  charges  shall  be  re- 
tained by  the  hands  of  said  bank,  to  answer  if 
plaintiff  shall  have  execution  of  any  judgment 
of  the  effects  of  defendant  in  the  action  attached 
as  aforesaid,  or  to  abide  the  further  order  of  the 
Court ;  then  the  bond  to  be  void.'  That  the 
property  was  then  taken  by  the  Atlas  National 
Bank,  which  was  made  garnishee  as  prayed,  and 
the  said  property  was  subsequently  sold  by  the 
said  bank  at  public  sale,  without  order  of  Court, 
but  with  notice  to  plaintiff  of  the  time  and  place 
of  sale,  and  was  sold  for  the  price  or  sum  of 
1523.03,  which  garnishee  received  and  applied; 
first  to  the  payment  of  freight  and  other  charges 
of  storage,  etc.,  to  the  amount  of  j107.11  and 
the  remainder  ^416.03,  upon  its  claim,  leaving 
no  balance  in  its  hands;  that  the  property  at- 
tached and  thus  sold  at  the  time  it  was  attached 
was  of  the  value  of  I880.98 ;  that  a  verdict  was 
taken  by  the  Court  for  $375.05  in  favor  of  the 
plaintiff,  subject  to  the  opinion  of  the  Court 
whether  plaintiff  was  entitled  to  recover  in  this 
suit." 

The  Court  entered  judgment  on  the  reserved 
question ;  Stowe,  P.  J.,  filing  the  following 
opinion  : — 

"When  the  defendant  undertook  to  sell  the 
property  attached  by  it  without  authority  from  * 
the  Court,  it  did  that  which  it  had  no  right  to 
do,  even  with  notice  to  plaintiff,  and  thus  so  do- 
ing it  rendered  itself  liable  for  the  actual  value 
of  the  goods  sold,  and  not  merely  what  they 
sold  for  at  public  sale.     From  this  it  had  a  right 
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to  have  deducted  the  amount  of  its  lien  and 
proper  charges,  which,  by  this  finding  of  the 
jury  leaves  defendant  liable  for  1375.05,  for 
which  sum  it  is  now  ordered  that  judgment  be 
entered  upon  the  question  of  law  reserved  in 
favor  of  plaintiff,  with  costs  on  payment  of  the 
verdiqt  fee.** 

Whereupon  this  appeal  was  taken  and  the  fol- 
lowing errors  assigned ; — 

(i).  The  Court  erred  in  directing  judgment 
to  be  entered  in  favor  of  the  plaintiff  upon  the 
question  of  law  reserved ; 

(2).  The  Court  erred  in  not  directing  judg- 
ment to  be  entered  in  favor  of  the  defendant 
upon  the  question  of  law  reserved,  non  obstante 
veredicto;  and 

(3).  The  Court  erred  in  entering  judgment 
for  the  plaintiff  on  the  case  stated. 

Charles  P.  Orr  {Thomas  C.  Lazear  with 
him),  for  appellant. 

The  attachment  being  dissolved  by  order  of 
Court  under  the  Act  of  1874,  the  goods  were  no 
longer  subject  to  the  control  of  the  attaching 
creditor,  the  sheriff  or  the  Court.  A  dissolution 
of  an  attachment  is  a  determination  of  the  plain- 
tiff's right  to  hold  the  goods.  The  recognizances 
given  by  the  pledgee  were  a  security  to  the 
plaintiff  in  place  of  the  goods.  The  condition 
of  the  recognizance  as  provided  by  the  Act  is 
that  the  pledgee  "shall  retain  so  much  of  the 
goods,  or  of  the  proceeds  thereof,  after  the 
sale  of  the  whole  or  any  part  thereof,  as  shall  re- 
main after  the  settlement  or  payment  thereout  of 
the  amount  of  any  lien,  created  by  the  ad- 
vance of  money  or  credit**  by  the  holder  of  such 
bill  of  lading,  and  also  of  all  prior  liens  for  stor- 
age, freight,  etc.  This  clearly  implies  that  the 
pledgee  shall  not  only  have  the  right  to  the  pos- 
session of  the  pledge,  but  have  and  exercise 
all  the  rights  of  a  pledgee  in  regard  thereto, 
which  include  the  right  to  sell  the  same  for  pay- 
ment of  the  lien  upon  the  failure  of  the  pledgor 
to  make  payment.  The  only  obligation  resting 
upon  it  is  to  retain  the  remainder  of  the  proceeds 
after  payment  of  its  lien,  the  freight  and  other 
charges  to  answer  if  the  plaintiff  shall  have  exe- 
cution, or  to  abide  the  further  order  of  the 
Court. 

The  attaching  creditor  having  the  right  to  such 
remainder  of  the  proceeds,  was  interested  in  the 
sale  of  the  goods  and  therefore  received  notice 
of  the  public  sale  thereof.  His  rights  are  no 
higher  or  greater  than  the  pledgor's.  "An  at 
taching  creditor  occupies  no  higher  position  than 
his  debtor.** 

Good  V,  Grant,  76  Pa.  52. 

Prior  to  the  passage  of  the  Act  of  1874,  it  was 
held  that  where  a  factor  made  advances  to  the 
consignor,  on  goods  sent  to  him  to  sell,  an  at- 


tachment by  a  creditor  of  the  consignor  did  not 
arrest  the  power  of  the  factor  to  sell,  leaving  the 
goods  tied  up  in  his  hands,  and  that  the  attach- 
ing creditor  stands  upon  no  higher  footing  than 
his  debtor  in  relation  to  the  garnishee  and  could 
not  arrest  a  3ale,  without  tendering  him  his  ad- 
vance. 

Baugh  t/.  Kiricpatrick,  54  Pa.  84. 

Having  paid  for  the  draft,  the  bank  became 
the  owner  of  the  rails  until  it  was  reimbursed  its 
advancement. 

Dows  V,  Nat'l  Exchange  Bank,  i  Otto,  618. 
Tilden  v.  Minor,  45  Vt.  196. 
Marine  Bank  v.  Wright,  48  N.  Y.  I. 

The  insertion  of  the  consignee*s  name  in  the 
bill  of  lading,  gives  him  no  right  to  the  goods, 
which  can  t^  asserted  against  the  superior  equity 
of  a  bona  fide  advance  to  the  consignor  upon  the 
security  of  the  bills  of  lading,  even  though  the 
consignor  be  indebted  to  the  consignee  upon  a 
general  account  in  a  sum  greater  than  the  value 
of  the  goods.    To  this  effect  see 

Bank  of  Rochester  v.  Jones,  4  N.  Y.  497. 

Allen  V,  Williams,  12  Pick.  (Mass.)  297. 

First  Nat'l  Bank  v,  Crocker,  ixi  Mass.  163. 

Holmes,  Lafierty  &  Co.  v.  German  Security  Bank, 

'  87  Pa.  525. 

Holmes,  Lafferty  &  Co.  v,  Bailey,  92  Id.  57. 

Harrison  v.  Mora,  150  Id.  490. 

If  there  need  be  no  endorsement,  how  can  the 
right  be  changed  by  a  mistake  in  the  endorse- 
ment ?  The  property  contained  in  the  bills  of 
lading  ceased  to  be  the  property  of  Marks  Nathan 
when  he  negotiated  the  draft  to  which  they  were 
attached  as  security.  He  could  not  have  dis- 
posed of  it,  or  made  title  to  another  person, 
even  if  the  bills  of  lading  were  not  properly  en- 
dorsed by  him,  he  could  not  exercise  any  con- 
trol over  the  property  until  he  first  paid  back 
the  bona  fide  advance  of  money  made  to  him  by 
the  bank.  His  attaching  creditors  had  no  higher 
right  than  he.  The  bank  should  first  receive  the 
amount  of  its  advancement,  and  have  a  surplus, 
before  it  can  be  chargeable  in  this  present  ac- 
tion. 

A.  Leo  IVeil^  for  appellee. 

This  case  involves  the  construction  of  the  Act 
of  Sept.  24, 1866,  P.  L.(i867)  1363,  and  the  sup- 
plement of  June  13,  1874,  P.  L.  285.  The  Act  in 
terms  is  limited  to  bills  of  lading  for  goods  m 
transit  to  warehousemen,  wharfingers  or  other 
persons,  but  the  other  persons  must  be  ejusdem 
generis  and  would  not  embrace  parties  not  en- 
gaged in  a  storage  business  of  some  kind.  ITie 
Act  was  evidently  intended  to  facilitate  the  busi- 
ness of  public  warehousemen  and  storage  com* 
panies,  and  bills  of  lading  between  private  busi- 
ness houses  were  not  in  contemplation.  There 
being  no  evidence  to  show  that  this  was  a  proper 
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caae  for  the  application  of  the  Act,  defendant 
was  rightfully  held  liable  upon  its  bond  to  hold 
the  proceeds  "to  abide  the  further  order  of  said 
Court"  and  on  this  ground  alone  judgment  was 
properly  entered  for  plaintiff  on  the  point  re- 
served. The  Act  makes  the  transferee  the  owner 
for  some  purpose  not  for  all ;  he  is  qnly  owner 
so  as  to  give  validity  and  security  to  his  lien.  A 
pledge  is  different  from  a  lien.  In  the  one  case, 
the  title  passes,  in  the  other  it  does  not.  This 
Act  of  Assembly  was  intended  as  a  short  cut,  in 
place  of  the  longer,  more  cumbersome  and  ted- 
ious feigned  issue.  The  sheriff  having  seized 
the  goods,  the  lienor,  by  virtue  of  the  transfer  of 
the  bill  of  lading,  is  in  the  manner  provided  by 
the  Act  given  the  opportunity  to  have  his  name 
entered  as  garnishee  and  on  giving  bond  to  im- 
mediately get  possession  of  the  goods,  not  as  his 
own,  but  to  answer  to  Court.  It  is  not  an  un- 
reasonable restriction  to  insist  that  he  should  not 
be  permitted  to  sell  the  goods  thus  secured,  un- 
less by  permission  of  the  Court,  from  which  he 
obtained  them.  The  condition  of  the  bond  in 
this  case  so  provides,  for  the  "remainder  of  the 
scrap,"  not  the  remainder  of  the  proceeds  of  the 
sale  of  the  scrap.  This  condition  is  not  so  broad 
as  the  Act  and  implies  no  power  to  sell.  The 
Act  contemplates  the  incident  of  sale  (but  not 
as  appellant  argues,  without  an  order  of  Court) 
when  it  speaks  of  "the  proceeds  thereof  after 
sale  of  the  whole  or  any  part  thereof,"  etc.  The 
recognizance  was  conditioned  to  hold  the  goods 
to  answer  plaintiff's  execution,  or  abide  the  fur- 
ther order  of  Court ;  not  the  proceeds  of  sale  of 
the  goods. 

The  appellant  did  not  hold  the  goods  in  ac 
cordance  with  its  bond  and  there  was  no  order 
of  Court  excusing  it  from  so  doing.  Having 
elected  to  proceed  under  this  Act  of  Assembly, 
appellant  was  bound  to  continue  that  possession 
in  accordance  with  the  Act  or  become  liable 
upon  its  bond  and  it  will  not  do  after  such  pos- 
session had  been  thus  obtained  to  ignore  the 
provisions  of  the  Act  which  made  that  possession 
solely  for  the  purpose  of  "giving  security  and 
validity  to  any  lien  created"  upon  said  goods 
and  treat  the  property  thus  secured  as  a  pledge 
and  proceed  under  the  general  law  relating  to 
pledges.  The  bills  of  lading  were  not  endorsed 
to  appellsmt,  nor  were  they  endorsed  in  blank, 
until  after  the  attachment  of  appellee  was  laid. 
Several  days  elapsed  between  the  attachment 
of  the  goods  and  the  cancellation  of  the  endorse- 
ment to  Richardson.  It  is  evident  that  at  the 
time  the  attachment  was  laid  upon  these  goods, 
appellant  was  not  the  person  to  whom  said  < 'bills 
of  lading  were  transferred  by  endorsement  and 
delivery,"  and  at  that  time  could  not  come  un- 
der the  description,  '^and  any  person  to  whom 
the  said  receipt  or  bill  of  lading  may  be  so 


transferred"  (sic,  by  endorsement  and  delivery) 
**shall  be  deemed  and  taken  to  be  the  owner  of 
the  goods,  wares  and  merchandise  therein  speci- 
fied, so  as  to  give  security  and  validity  to  any 
lien  created  on  the  same." 

Until  the  special  endorsement,  ''Deliver  to 
the  order  of  J.  H.  Richardson  &  Co.,"  was  can- 
celled, and  the  blank  endorsement  was  placed 
on  these  bills  of  lading,  the  bank  could  claim  no 
title  except  through  Richardson  &  Co.  It  is 
conceded  upon  the  authority  of  Holmes  v.  Bank, 
87  Pa.  525,  and  Holmes  v.  Bailey,  92  Id.  57, 
that  when  a  bill  of  lading  is  attached  to  a  draft, 
although  not  endorsed,  it  is  an  appropriation  by 
the  consignor  of  the  proceeds  of  the  goods  to 
meet  the  draft;  but  it  is  submitted  this  presump- 
tion will  not  overcome  an  express  endorsement 
to  the  contrary.  The  right  to  proceeds  of  goods 
consigned  to  another  or  to  a  lien  on  the  price, 
gives  no  lien  on  the  goods. 

Chilton  V.  Carrington,  15  C.  B.  95, 106. 
Holland  v.  Humble,  x  Starkie  (Eng.  Ed.)  143. 
Bryans  v.  Nix,  4  M.  &  W.  775. 

It  is  not  disputed  that  (he  bank  received  these 
bills  of  lading  as  collateral  security  only.  The 
bank  was  not  in  consequence  the  owner  of  the 
'*scrap  steel  rails  and  ends"  but  the  same  belong 
to  Marks  Nathan,  the  consignor.  The  bank 
claimed  only  a  lien.  That  defendant  cannot 
under  the  plea  of  nu//a  dona  prove  alien  only  is 
held  in — 

Bissell  V,  Steel,  67  Pa.  443. 

Allen  V,  Bank,  57  Id.  139. 

Reed  v.  Penrose's  Exrx. ,  36  Id.  214. 

X  Troubat  &  Halej,  p.  700,  sec.  1202. 

April  29,  1895.  McCoLLUM,  J.  We  think 
the  endorsements  on  the  bills  of  lading  cannot 
under  the  circumstances  shown  by  the  special 
verdict,  be  justly  considered  as  injuriously  afifect- 
ing  the  rights  of  the  appellant  to  the  property 
specified  in  the  bills.  The  delivery  of  them  was 
obviously  made,  accepted  and  intended  as  a 
pledge  of  the  property  as  security  for  the  sum 
advanced  or  paid  on  the  draft  to  which  they  were 
attached.  The  purpose  of  the  parties  being  evi- 
dent, delivery  without  endorsement  was  suffi- 
cient to  accomplish  it :  Holmes,  Lafferty  &  Co. 
V,  The  German  Security  Bank,  87  Pa.  525.  The 
endorsements  which  are  thought  by  the  appellee's 
counsel  to  afford  his  clients  some  advantages  and 
to  abridge  the  rights  of  the  appellant  in  this  con- 
test, were  in  the  following  words,  to  wit:  * 'De- 
liver to  the  order  of  J.  H.  Richardson  &  Co." 
These  endorsements  were  probably  regarded  by 
the  consignor  as  nothing  more  than  a  direction 
to  the  pledgee  to  deliver  the  property  specified 
in  the  bills,  to  the  appellees  on  their  acceptance 
and  payment  of  the  draft,  together  with  charges 
for  transportation,  storage,  etc.    His  cancella- 
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tion  of  the  endorsements  on  their  refusal  to  honor 
his  draft  is  in  accord  with  this  view  and  with 
what  we  have  seen  was  his  purpose  in  delivering 
the  bills.     The  endorsements  were  not  intended 
to  qualify  the  rights  of  the  pledgee  and  we  can- 
not assent  to  a  construction  of  them  which  would 
defeat  the  common  purpose  of  the  parties  to  the 
transaction,  which,  we  think,  should  be  consid- 
ered in  the  determination  of  this  issue  as  if  the 
endorsements  had  not  been  made.     Thus  con- 
sidered, the  effect  of  it  was  to  invest  the  appel- 
lant with  the  rights  of  a  purchaser  of  the  prop< 
erty,  so  far  as  it  might  be  necessary  to  exercise 
such  rights  for  its  protection  :    2  Am.  &  Eng. 
Ency.  of  Law,  p.  243,  and  cases  there  cited.  In 
other  words,  the  appellant  after  the  delivery  of 
the  bills  must  be  deemed  and  taken  to  have  been 
the  owner  of  the  property  for  the  accomplish- 
ment of  the  purpose  for  which  it  was  pledged  : 
Act  of  Sept.  24,  1866,  P.  L.    1363,  Purd.  Dig. 
p.  145.     Having  acquired  this  position  by  virtue 
of  the  delivery  to  it  of  the  bills  of  lading  it  was 
made  a  garnishee  of  the  property  under  the  Act 
of  June  13,  1874,  P.  L.  285,  Purd.  Dig.  p.  146, 
and  as  such  applied  for  and  obtained  in  con- 
formity with  its  provisions,  a  dissolution  of  the 
attachment.     The  dissolution  thus  effected  re- 
leased the  property  from  the  grasp  of  the  attach- 
ment and  the  garnishee  sold  it  at  public  auction 
after  having  given  due  notice  to  the  appellees  of 
the  time  and  place  of  sale.    The  latter  alleging 
that  the  property  was  worth  more  than  it  was 
sold  for  were  allowed  to  recover  in  this  proceed- 
ing a  judgment  for  the  difference  between  the 
sum  obtained  for  it  and  its  actual  value,  on  the 
ground  that  the  sale  was  made  without  an  order 
of  Court.    Was  such  an  order  necessary  to  au- 
thorize and  validate  the  sale?    We  think  it  was 
not.     A  sale  of  the  property  or  so  much  thereof 
as  may  be  necessary  to  satisfy  liens  for  advances 
and  for  freight  and  storage  charges  is  evidently 
contemplated  by  the  Act  under  which  the  appel- 
lant became  a  party  to  the  suit.     The  bond  re- 
quired on  the  dissolution  of  the  attachment  is  in 
accord  with  this  view.     It  provides  for  the  re- 
tention by  the  garnishee  for  the  purpose  stated 
in  it  of  so  much  of  the  property  or  its  proceeds 
as  shall  remain  after  the  sale  of  the  whole  or 
part  of  it  and  the  pajnnent  of  such  liens.     After 
seizure  and  prior  to  the  dissolution  of  the  at- 
tachment, the  property  was  in  custodia  Ugis  and 
could  not  be  lawfully  sold  without  an  order  of 
Court,  but  after  the  attachment  was  dissolved  the 
rights  and  powers  of  the  appellant  to  and  over  it 
were  the  same  as  before  the  seizure,  subject  only 
to  the  duty  of  retention  imposed  by  its  bond.  It 
follows  from  what  has  been  said,  that  we  regard 
the  sale  made  as  valid,  and  that  the  appellees 
cannot  recover  from  the  appellant  the  difference 
between  the  value  of  the  property,  and  what  it 


sold  for.  Ample  opportunity  was  afforded  them 
to  become  bidders  at  the  sale  and  if  they  had 
availed  themselves  of  it,  they  would  have  ac- 
quired the  property  for  less  than  its  value  or 
compelled  the  successful  bidder  to  pay  a  fidr 
price  for  it. 
Judgment  reversed. 

w.  c.  s. 


Common  )91eas. 

C.  P.  No.  1.  July,  1891. 

City  of  Philadelphia  v.  Ooudey. 

Municipal  claim  for  cost  of  abating  nuisance  con- 
sisting of  **a  foul  privy  weir — Right  of 
board  of  health  to  fill  up  well. 

Rule  to  strike  off  municipal  claim. 

This  was  a  claim  filed  by  the  City  of  Phila* 
delphia  for  the  cost  of  removing  a  nuisance  by 
the  board  of  health.  The  claim  stated  that 
the  "nuisance  consisted  of  a  foul  privy  wcll.'^ 

The  bill  contained  in  the  lien  was  as  fol- 
lows:— 

Philadelphia,  Feb.  xi,  1891. 

GOVDY  TO  THE  BOARD  OF  HEALTH,    Dr. 

Abating  Nuisance. 
332    3834  and  26  W.York  St,  28th  Wd. 
8195    Filling  well  with  sand,  $5.00 

Propoition  for  2824,  2.$a 

Edwin  O.  Michener^  for  the  rule. 
The  board  of  health  has  no  power  to  fill  a 
privy  well  for  the  removal  of  a  nuisance. 

aty  of  Phila.  v.  Provident  Trust,  etc.,  Co.,  132  Ps. 
224. 

E.  Spencer  Miller^  {Charles  F.  Warwick 
with  him),  contra. 

In  the  case  cited  the  property  owner  had  paid 
the  cost  of  filling  the  well,  and  the  point  de- 
cided was  that  he  could  not  be  charged  with 
the  cost  of  proper  water  closets  and  connections 
with  the  sewer. 

A  privy  well  may  be  a  nuisance,  for  the  per- 
meations may  have  extended  so  far  as  to  endan- 
ger health.  The  finding  of  the  board  of  health 
is  conclusive. 

Kennedy  v.  State  Board  of  Health,  2  Barr.  366. 

The  only  question  therefore  is  on  the  rule  to 
strike  off  the  lien,  whether  it  is  conceivable{that 
the  conditions  indicated  in  the  lien  could  con- 
stitute a  nuisance. 

The  Court.    Rule  discharged. 
[See  following  case.] 
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C  F.  No.  3.  September,  1894. 

City  of  Philadelphia  v.  Glading. 

Municipal  claim  for  costof filling  up  privy  welL^ 
Extent  of  the  authority  of  board  of  health 
in  such  cases  to  file  lien  therefor. 

Role  to  strike  off  lien. 

On  the  twentj-fourth  day  of  March,  i894> 
notice  by  order  of  the  board  of  health  was 
served  upon  the  defendant,  to  abate  a  ''certain 
nuisance  on  premises  situated  Nos.  339  and  341 
Brown  street  and  Nos.  336  and  338  York  ave- 
nue, arising  from  a  filthy,  foul  privy  well,  by 
cleaning  said  well  to  the  bottom,  abandon  as  a 
privy,  M  with  clean  earth  to  grade,  remove  seat 
and  risers  and  floor  over  space.''  Said  notice 
contained  an  extract  from  the  A^t  of  Assembly 
of  January  29,  1818,  section  29,  7  Smith's 
Laws,  24,  relative  to  privy  wells. 

Immediately  upon  receipt  of  said  notice  a 
permit  was  obtained  from  the  board  of  health 
to  clean  said  well,  and  it  was  promptly  cleaned 
to  the  bottom  as  required  by  said  notice,  but 
the  defendant  refused  to  fill  up  the  said  privy 
well  with  earth.  The  proper  officer  of  the  board 
of  health  decided  that  the  city  had  the  right  to 
require  said  well  to  be  filled  up  with  earth,  after 
having  been  satisfactorily  cleaned  to  the  bot- 
tom by  the  defendant.  The  defendant  appealed 
to  the  board  of  health  to  prevent  the  filling  of 
the  well,  who,  after  hearing  and  considering  the 
objections  of  the  defendant,  referred  the  matter 
to  the  committee  on  house  drainage,  who  dis- 
missed the  appeal  and  required  the  owner  to 
abate  the  nuisance  in  compliance  with  said  no- 
tice. 

The  defendant  refused  to  fill  up  the  well  with 
earth,  and  the  board  of  health  then  had  it  done 
and  presented  to  the  defendant  for  payment  a 
claim  for  I9,  for  filling  up  the  well  with  earth 
and  nailing  down  the  seat  and  rizers.  The  de- 
fendant refused  to  pay  and  the  following  claim 
was  filed ; — 

''Whereas,  the  board  of  health  of  the  city  of 
Philadelphia,  by  due  proceedings,  removed  a 
nuisance  which  they  have  found  to  exist  upon  a 
lot  of  ground  on  the  east  side  of  Brown  street, 
notice  given  May  9,  1894,  abating  nuisance 
Nos.  339  and  341  Brown  street  and  Nos.  336 
and  338  York  avenue,  12th  ward,  filling  well 
with  earth,  nailing  down  seat  and  rizers,  I9." 

Jmnes  D.  Bennett,  for  rule. 

The  Act  of  1 818  authorizing  the  existence, 
regulation  and  use  of  privy  wells,  requires  only 
that  the  ''contents  be  emptied,  or  corrected 
with  lime."  The  board  of  health  has  no  right 
to  declare  the  privy  well  or  hole  in  the  ground 
itself  a  nuisance,  after  it  has  been  cleaned  to  the 
bottom  by  the  defendant,  and  to  cause  a  lien 


to  be  entered  against  the  premises  for  the  cost 
of  filling  said  well. 

In  City  of  Philadelphia  «;.  Provident  Life  and 
Trust  Company,  132  Pa.  224,  the  Court  in  dis- 
cussing the  Act  of  April  5,  1849,  said  that  the 
hole  itself  was  not  a  nuisance.  When,  there- 
fore, the  well  was  cleaned  and  purified  the  cause 
of  the  nuisance  was  removed. 

David  Lavist  assistant  city  solicitor  {Charles 
F.  Warwick,  city  solicitor,  with  him),  contra. 

1.  The  Act  of  January  29,  1818,  sec.  29, 
7  Smith's  Laws,  24,  gives  the  city  of  Philadelphia 
authority  to  remove  filth  from  cesspools. 

2.  The  Act  of  April  5,  1849,  invests  the  city 
of  Philadelphia  with  power  to  remove  the  cause 
of  nuisances. 

3.  The  Act  of  June  30,  1885,  section  i,  P. 
L.  250,  provides  for  the  construction  of  house 
drainage  and  cesspools,  but  has  no  reference  to 
the  question  involved  in  this  case. 

4.  The  city  of  Philadelphia,  under  warranted 
circumstances,  has  the  right  to  fill  up  cesspools 
by  reason  of  a  nuisance  resulting  from  filth  con- 
tained therein. 

5.  In  the  case  of  City  of  Philadelphia  v. 
Provident  Life  and  Trust  Co.,  132  Pa.  224,  the 
Court  in  considering  the  question  of  the  cause 
of  nuisance  as  contemplated  in  the  Act  of  April 
5,  1849,  declared  that  a  cesspool  itself  was  not 
a  nuisance,  yet  if  it  is  true  that  the  condition 
of  the  cesspool  itself  by  reason  of  its  continued 
use  becomes  dangerous  to  the  health  of  the 
community,  that  would  constitute  a  nuisance. 

The  Couax.    Rule  discharged. 


©rpfjans'  Courts 


July,  1894,  63. 

Worsley's  Estate. 

Lapsed  legacies — The  word  ** heirs'* — Equitable 
conversion, 

A  tesUmentary  gift  to  a  penon  will  lapse  if  the  legatee 
dies  in  the  testator's  lifetime,  even  though  the  gift  is  ex- 
pressed to  t>e  to  him  and  *<his  heirs;"  but  it  may  be  so 
worded  or  the  context  may  be  such  as  to  show  Uiat  the 
word  ''heirs**  was  meant  to  describe  not  the  estate,  but 
the  takers. 

An  equitable  conversion  is  not  to  be  presumed  beyond 
the  intention  shown  in  the  will. 

Exceptions  to  adjudication. 
The  facts  are  sufficiently  stated  in  the  opin- 
ion. 
Joseph  E.  Lamorelle,  for  exceptions. 
William  B,  Crawford,  contra. 
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March  i6, 1895.  Ashman,  J.  These  excep- 
tions were  taken  upon  the  theory  that  the  case 
is  an  exception  to  the  rule  which  governs  as  to 
lapsed  legacies  and  devises.  A  testamentary 
gift  to  a  person  will  lapse  if  the  legatee  dies  in 
the  testator's  lifetime,  although  it  is  expressed 
to  be  to  him  and  '^his  heirs/'  because  the  added 
words  simply  describe  the  extent  of  the  gift. 
But  the  gift  itself  may  be  so  worded  or  the  con- 
text ma^  be  such  as  to  show  that  the  word 
^^heirs"  was  meant  to  describe  not  the  estate, 
but  the  takers.  The  distinction  between  the 
cases  is  often  and  necessarily  a  nice  one.  In 
that  cited  in  the  adjudication,  the  gift  was  to 
'*the  children  or  legal  heirs'*  of  the  testator's 
brother.  One  child  died  before  the  will  was 
written,  leaving  issue,  and  at  that  date,  there- 
fore, two  classes  of  persons,  children  and  heirs 
of  deceased  children,  were  living.  It  was  held 
that  the  will  referred  to  both  classes  when  it 
gave  to  both  children  and  heirs:  Sorver  v, 
Berndt,  10  Barr,  213.  The  decision  was  ex- 
ceptional, because  the  rule  in  general  is  equally 
operative,  whether  the  legatee,  is  alive  or  dead 
at  the  execution  of  the  will,  provided  he  dies 
before  the  testator:  Maybank  v.  Brooks,  i 
Bro.  C.  C.  84.  The  gift  to  the  heirs  might 
have  been  upheld  as  a  substitutional  gift,  by 
reason  of  the  use  of  the  disjunctive  ''or,"  which, 
under  many  authorities,  implies  that  the  heirs 
are  to  take  not  concurrently  with  the  legatee, 
but  as  his  alternates :  Crooke  v.  De  Vandes,  9 
Ves.  197;  Penley  ».  Penley,  la  Beav.  547.  The 
rule  as  to  lapses  is  so  clear  that,  to  escape  from 
it,  the  intent  must  be  equally  clear,  that  the 
legal  representatives  were  meant  to  take  not  by 
representation,  but  as  purchasers  in  their  own 
right.  In  illustration  of  thb  principle,  the 
text-books  cite  as  the  leading  authority  the  case 
of  Elliot  V.  Davenport,  i  P.  Wms.  83,  where 
the  bequest  was  to  A.,  his  executors,  adminis- 
trators and  assigns,  of  a  debt  due  by  A.  to  the 
testator.  A.  died  in  testator's  lifetime,  and  his 
debt  was  held  to  be  recoverable  by  the  estate. 
A  similar  decision  was  reached  in  Maitland  v. 
Adair,  3  Ves.  231.  It  will  be  observed  that  in 
these  instances  the  debt  was  not  released,  but 
was  recognized  as  existing  by  being  made  the 
subject-matter  of  a  bequest.  The  gift  lapsed 
and  the  indebtedness  remained.  According  to 
Lord  Hardwicke,  even  an  express  proviso 
against  lapsing  will  not  avail,  unless  the  will 
nominates  a  substitute  for  the  deceased  legatee: 
Sibley  v.  Cook,  3  Atk.  573;  Johnson  v.  John- 
son, 4  Beav.  318 ;  Pickering  v.  Stamford,  3  Ves. 


493.  In  the  case  before  us  the  gift  was  of  one- 
third  each  of  a  fund  to  testatrix's  sister  and 
nieces,  by  name,  ''and  to  their  heirs  and  as- 
signs, respectively,  forever."  One  of  the 
nieces  died  before  the  testatrix  and  before  the 
execution  of  the  will,  leaving  three  children. 
Beyond  a  direction  to  sell  and  convert  the 
realty,  no  other  provision  accompanied  the  gift, 
and  nothing  therefore  appeared  from  which  an 
inference  could  be  drawn  that  the  heirs  were 
intended  as  substitutes,  in  any  event,  for  die 
orinnal  legatees.  We  think  that  the  auditing 
Judge  correctly  held  that  the  share  of  the  niece 
lapsed.  We  concur  with  him, 'also,  in  his 
award  of  the  lapsed  share  to  the  heirs  as  against 
the  next  of  kin.  The  real  estate  was  devised  to 
the  husband  for  life,  and  was  ordered,  at  his 
death,  to  be  spld,  and  thereupon  the  proceeds 
were  given  in  equal  parts  to  the  three  legatees. 
The  conversion  whidi  was  thus  worked,  dated 
back,  regardless  of  the  postponement  of  the 
actual  sale,  to  the  death  of  the  tesUtrix :  Ro- 
land V,  Miller,  100  Pa.  47.  But  it  had  only 
one  possible  object — the  division  of  the  estate 
between  the  sister  and  nieces — and  the  purpose 
failed  as  to  the  niece  who  died.  Equity,  there- 
fore, requires  that  so  much  of  the  estate  as  rep- 
resents her  interest  shall  be  treated  as  still  un- 
converted and  still  impressed  with  its  original 
character.  The  question  is  put  succinctly  m 
King  V.  King,  13  R,  I.  501 :  "Did  the  tesU- 
tor  intend  to  have  his  real  estate,  out  and  out, 
converted  into  personalty?  If  he  did,  the 
Court  will  give  his  intention  effect  by  treating 
the  real  as  personal  property  from  the  time  of 
his  decease.  Or  did  he  intend  to  have  it  con- 
verted for  certain  purposes  only?  If  so,  the 
Court  will  treat  it  as  converted  for  those  pur- 
poses, but  beyond  what  is  required  for  those 
purposes  as  remaining  unchanged."  In  one 
word,  an  equitable  conversion  is  not  to  be  pre- 
sumed beyond  the  intention  shown  by  the  will. 
"Where  the  tesUtor  merely  directs  the  real  es- 
tate to  be  converted  into  money  for  purposes 
directed  in  his  will,  so  much  of  the  estate  or 
the  money  arising  from  it  as  is  not  effectually 
disposed  of  by  the  will  (whether  it  arise  from 
some  omission  or  defect  in  the  will  itself,  or 
from  some  subsequent  accident  which  prevents 
the  devise  from  taking  effect)  results  to  the  heir- 
at-law:"  Per  Washington,  J.,  in  Craig  v. 
Leslie,  3  Wheat.  581. 

The  exceptions  are  dismissed  and  the  adjudi- 
cation b  confirmed. 

F.    B.  N. 
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Vol.  XXXVI.]  FRIDAY,  MAY  rj^i^qs*  [No.  14. 
Jily,  '94.  i»5.  Jwiuarjr  25,  1895. 

IngersoU's  Estate. 
Maury's  Appeal. 

Cofwersion—^Saies  by  trustees    under  powers 
given  in  a  will — Effect  of. 

Where  real  estate  is  conTerted  into  personal  estate,  by 
trustees  in  pursuance  of  powers  granted  to  them  by  will, 
such  conyersion  is  actual  and  l^gal,  and  upon  the  death 
of  the  cestrni  que  trust,  the  property  passes  according  to 
its  actual  status  at  that  time. 

L  by  his  will  gave  one-eighth  of  his  estate  to  trustees 
for  his  grandson  C  until  he  reached  the  age  of  twenty- 
one.  He  gave  his  trustees  power  to  sell  and  convey  all 
or  any  part  of  his  estate,  and  to  purchase  real  estate,  and 
seQ  and  convey  the  same.  He  further  authorized  his 
daughter  A.  at  any  time  before  C.  became  twenty-one  to 
revoKe  the*  devises  and  bequests  for  his  said  son,  and  to 
dedare  tmsts  for  their  lives.  This  A.  did.  Subsequently 
C  died,  having  executed  his  will  leaving  certain  pecuni- 
aiy  beq[nests,  but  not  disposing  of  his  real  estate.  J. ,  the 
trustee  of  C,  having  filed  his  account,  it  appeared  at  the 
audit  that  the  purchase  and  sale  of  real  estate  belonging 
to  the  account  left  a  small  balance  of  personal  property 
converted  into  real  estate : 

HM,  that  this  balance  was  real  estate,  and  did  not  pass 
under  ^e  will  of  C 

Appeal  of  Francis  F.  Maury,  from  the  decree 
of  the  Orphans*  Court  of  Philadelphia  County, 
dismissing  exceptions  to  the  adjudication  of  the 
account  of  John  M.  Thomas,  acting  trustee,  un- 
der the  will  of  Charles  IngersoU,  deceased,  for 
Charles  IngersoU  M^ury,  deceased. 

The  facts  of  this  case  were  as  follows :  Charles 
IngersoU,  by  his  wiU,  gave  one-fourth  of  his  es- 
tate both  real  and  personal,  after  payment  of  his 
debts  and  legacies,  to  trustees  for  his  grandsons, 
Charles  I.  Maury  and  Francis  F.  Maury,  a 
moiety  of  the  principal  to  be  paid  to  each  on 
attauning  the  age  of  twenty-one  years.  He  fur- 
ther authorized  his  daughter  Ann  Hutchinson  in 
her  discretion  to  revoke  the  said  devises  and  be- 
quests  and  to  appoint  the  share  of  either  of  said 
grandchUdren  in  trust.  His  wiU  contained  the 
Mowing  provision : — 
''And  I  authorize  the  said  trustees  to  sell  and 


from  time  to  time  to  caU  in  and  change  any  in- 
vestments. And  in  making  investments  I  direct 
that  their  discretion  shall  not  be  limited  or  re- 
stricted to  such  securities  as  trustees  may  be  re- 
stricted to  by  law,  but  they  may,  with  consent  of 
the  respective  cestuis  que  trustent  select  any 
stocks  or  other  securities  they  may  deem  advis- 
able, and  with  the  consent  of  their  respective 
cestuis  que  trustent  they  may  purchase  real  es- 
tate and  sell  and  convey  the  same  and  give  re- 
ceipts for  the  purchase  money." 

In  pursuance  of  the  power  thus  vested  in  her 
by  her  father,  Mrs.  Hutchinson  by  deed  poU 
made  appointment  of  her  nephews'  shares  in 
trust,  and  authorized  the  trustees  ''to  invest  and 
change  investments  whenever  they  shall  think 
advisable,  without  being  restricted  to  what  are 
known  as  'legal*  securities,  and  to  seU  and  con- 
vey real  estate  now  held  or  hereafter  acquired." 
Upon  the  death  of  either  of  her  said  nephews, 
she  appointed  his  share,  should  he  leave  no  de- 
scendants him  surviving,  then  alive,  to  such  per- 
sons and  for  such. uses  as  he,  by  his  last  will  or 
writing  in  the  nature  thereof,  shaU    appoint. 
Charles  I.  Maury  died  on  April  6,  1893,  having 
attained  the  age  of  twenty-one,  unmarried,  and 
leaving  to  survive  him  only  one  brother,  Francis 
F.  Maury,  as  his  heir  and  next  of  kin.     By  his 
testament,  dated  April  3,  1893,  he  made  three 
pecuniary  bequests  (aggregating  a  larger  amount 
than  the  personal  estate  which  he  had  the  power 
to  dispose  of),  but  he  did  not  attempt  to  dispose 
of  his  real  estate.    John    M.  Thomas,,  acting 
trustee  under  the  will  of  Charles  IngersoU,  and 
the  deed  of  Mrs.  Hutchinson,  having  filed  his 
account  as  to  the  estate  of  Charles   IngersoU 
Maury  in  his  hands,  it  appeared  at  the  audit  of 
his  account  that    the    trustees   of  the   will  of 
Charles  IngersoU,  under  the  powers  conferred 
by  his  will  had  made  certain  purchases  of  land, 
and  had  sold  some  real  estate  and  converted  it 
into  personalty;  and  that  the  net  result  of  the 
purchases  and  sales  of  land  by  the  trustees  was 
that  personal  property  to  the  value  of  ^687. 89 
had  been  converted  into  real  estate.    The  Or- 
phans' Court  held  the  land  so  bought  was  stiU  to 
be  regarded  as  personal  property,  and  passed 
under  the  will  of  Charles  IngersoU  Maury,  and 
that  his  brother  Francis  F.  Maury  could  only  ac- 
quire title  to  the  said  real  estate  by  paying  to  the 
legatees  of  Charles  I.  Maury  the  net  amount  of 
personal  property  which  had  been  used  in  the 
purchase  of  real  estate.      A  decree  was  entered 
accordingly. 

Whereupon  Francis  F.  Maury  took  this  ap- 
peal, assigning  for  error  this  action  of  the  Court. 
William   Sf,  Meigs  and   John  Sanrnel,  for 
appellant. 
Where  a  change  in  the  nature  of  property  is 


convey  all  or  any  part  of  my  estate  or  property 
which  they  may  hold  under  this  will,  and  to  re- 
ceive and  receipt  for  the  purchase  money,  and  I  made  by  trustees^  in  pursuance  of  an  authority 
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given  them  by  the  will,  the  property  is  to  be  con- 
sidered as  that  which  it  actually  is. 

Wharton  v.  Shaw,  3  W.  &  S.  124. 
Willing  V.  Peters,  7  Pa.  287. 
3  Pomeroy's  Equity  Jurisprudence,  p.  1769. 
I  Jarman  on  Wills,  *530. 
Stoner  v.  Zimmermtn,  21  Pa.  394. 
Lackey's  Appeal,  149  Id.  7. 
Fletcher  ?/.  Ashbumey,  Leading  Cases  Eq.,  Vol.  i, 
♦826. 

This  same  rule  has  been  established  both  in 
England  and  in  other  States. 

Atwell  V,  Atwell,  L.  R.  13  Eq.  23. 

Rich  V,  Whitfield,  2  Id.  583. 

Cole  V.  Wade,  16  Vesey,  27. 

Walter  v,  Maunde,  19  Vesey,  424. 

Crump  V.  Leicester,  56  Law  Times,  (N.  S.)  83. 

Brown  v.  Bigg,  7  Vesey,  280. 

Polley  V.  Seymour,  2  Younge  &  Collyer,  Exchequer, 

708. 
Wright  V.  Rose,  2  Sim.  &  Stuart,  323. 
Lucas  ».  Brandreth,  28  Beav.  273. 
White  V,  Howard,  46  N.  Y.  144. 
KouTalinka  v,  Geibel,  40  N«  J.  Eq.  443. 

This  case  is  to  be  distinguished  from  those  in 
which  the  conversion  has  been  effected  '*by  para- 
mount authority,*'  as,  a  taking  for  public  use, 
partition,  or  by  order  of  Court. 

3  Pom.  Eq.  sections  1161-4,  page  1770,  and  section 

1 167,  page  1776. 
Davis'  Ap^al,  60  Pa.  118. 

In  this  case  the  conversion  is  made  by  the  tes- 
tator himself  acting  through  the  trustees. 

Jarman  on  Wills,  1531-3. 

AttyGen.  v.  Mangles,  5  M.  &  W.  120. 

Hobson  V,  Neale,  17  Beav.  178. 

Atty-Gen.  v,  Ailesbury,  L.  R.  16  Q.  B.  Div.  408. 

Frank  R,  Savidge,  for  one  of  the  l^atees  un- 
der the  will  of  Charles  I.  Maury.  For  argu- 
ment see  next  case,  IngersoU's  Estate — Linden- 
berger's  Appeal. 


April  29,  1895.  Mitchell,  J.  The  will  of 
Charles  IngersoU  gave  his  trustees  very  ample 
control  over  the  estate  committed  to  their  charge, 
including  power  to  ''sell  and  convey  all  or  any 
part  of  my  estate  or  property  which  they  may 
hold  under  this  will,"  and  with  the  consent  of 
the  cestui  que  trust,  to  "purchase  real  estate  and 
sell  and  convey  the  same."  These  words  show 
his  intention.  The  trusts  he  had  particularly  in 
contemplation  were  for  his  two  grandsons  dur- 
ing their  minority  and  for  three  marrieddaughters. 
The  latter  had  the  prospect  ^' of  many  years  of 
life  before  them,  and  the  trusts  as  to  them  at 
least  were  therefore  likely  to  be  of  long  dura- 
tion. His  intent  was  manifestly  to  commit  the 
estate  as  amply  as  possible  to  the  management 
and  discretion  of  the  trustees,  and  in  so  doing 


he  directed  that  they  should  not  be  restricted  to 
such  securities  as  trustees  may  be  restricted  toby 
law,  and  intended  that  they  might  convert  from 
one  kind  of  property  to  another. 

Mr.  IngersoU's  will  also  gave  power  to  his 
daughter  Mrs.  Hutchinson  to  revoke  the  devises 
to  his  grandsons,  and  to  declare  trusts  for  their 
lives.  In  the  exercise  of  this  power,  Mrs. 
Hutchinson  gave  to  the  same  trustees  * 'power  to 
retain  all  investments  legal  or  otherwise,  and  to 
invest  and  change  investments  whenever  they 
shall  think  advisable  without  being  restricted  to 
what  are  known  as  legal  securities,  and  to  sell 
and  convey  real  estate  now  held  or  hereafter  ac- 
quired." This  language,  as  emphatically  as  that 
of  her  father's  will,  shows  Mrs.  Hutchinson's  in- 
tention that  the  trustees  under  her  appointment 
should  have  a  power  of  conversion  between  real 
and  personal  estate.  The  power  to  sell  the  realty 
is  express  and  the  power  to  purchase  is  neces- 
sarily implied  in  the  phrase  "hereafter  acquired." 

The  will  of  Mr.  IngersoU,  being  concerned 
only  with  the  limitations  on  the  estates  and 
trusts  to  be  declared  by  her,  does  not  in  terms 
give  his  daughter  authority  to  direct  the  trustees 
whom  she  may  appoint,  as  to  their  investments. 
Whether  it  should  be  implied  from  the  large 
powers  given  for  the  creation  of  the  trusts  it  is 
not  necessary  to  decide,  for  whether  the  author* 
ity  of  the 'trustees  of  C.  I.  Maury's  estate  over 
investments  be  considered  as  arising  from  the 
terms  of  Mr.  IngersoU's  will,  or  from  the  lan- 
guage of  Mrs.  Hutchinson's  deed,  in  either  case, 
their  powers  are  derived  from  the  testator,  and 
are  ample  to  change  investments  from  personalty 
to  realty,  and  vice  versa,  and  whatever  they  did 
in  this  respect  worked  an  actual  conversion  as 
effectually  as  if  it  had  been  done  by  the  testator 
himself. 

This  result  not  only  follows  from  the  intention 
of  the  testator  and  the  transmission  of  powers 
from  him  to  the  trustees,  but  is  also  in  accord 
with  the  decisions.  In  Wharton  v.  Shaw,  3  W. 
&  S.,  124,  the  rule  was  thus  expressed  by  Ken- 
nedy, J.,  "The  estate  though  r^  at  the  time  of 
the  making  of  the  will,  as  also  at  the  death  of 
the  testator,  was  certainly  changed  afterwards  by 
the  sale  made  of  it,  into  personal  estate.  And 
being  so  changed  by  an  authority  given  by  the 
testator  himself  in  his  wiU  to  his  executors,  it 
can  no  longer  be  considered  real  estate,  unless 
from  his  wiU  it  clearly  appears  to  have  been  his 
intention  that  the  money  which  might  arise  from 
the  sale  should  be  considered  real  estate,  or  be 
again  invested  in  the  purchase  of  other  real 
estate."  See  also  Lackey's  Estate,  149  Pa.  7. 

The  conversions  therefore  made  by  the  trus- 
tees from  real  to  personal  estate,  or  vice  versa, 
in  pursuance  of  their  powers,  during  the  life  of 
C.  I.  Maury,  were  actual  and  legal,  and  upon 
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his  death  such  property  passed  according  to  its 
actual  status  at  that  time. 

The  decree  is  directed  to  be  modified  in  ac- 
cordance with  this  opinion.  s.  h.  t. 
[See  next  case.] 


Jan. '95,  II.  January  25, 1895. 

Ingersoll's  Estate. 
Lrindenberger's  Appeal. 

EquUable  conversion — Powers  of  sale — Effect 
of — ScUe  under  such  powers  and  under  para- 
mount authority  —  Distinction  between  — 
Ground  rent. 

Equitable  conversion  only  arises  by  operation  of  law 
or  by  the  intention  of  the  testator. 

Mere  discretionary  powers  of  sale  eiven  to  the  trustee 
will  not  work  conversion,  utitil  the  sale  is  actually  made. 

While  a  sale  and  conversion  by  executors  or  trustees, 
under  an  authority  in  a  will,  even  though  merely  discre- 
tionary, are  equivalent  to  a  sale  by  the  testator,  and  work 
an  actual  and  legal  conversion,  unless  the  will  shows  the 
testator's  intendon  to  the  contrary,  such  is  not  the  case 
where  the  conver8k>n  is  effected  by  the  act  of  a  stranger, 
under  tome  legal  right. 

Where  a  ground  rent  in  the  hands  of  trustees  is  paid 
off  and  extinguished,  there  is  no  conversion  by  the  exer- 
cise of  the  powers  of  the  trustees,  and  the  money  so  re- 
ceived, retains  its  character  of  real  estate  for  the  purposes 
of  devolution. 

Appeal  of  Lilian  Ldndenberger,  from  the  de- 
cree of  the  Orphans'  Court  of  Philadelphia 
County,  dismissing  exceptions  to  the  adjudication 
of  the  account  of  John  M.  lliomas,  acting  trus- 
tee under  the  will  of  Charles  IngersoU,  deceased, 
for  Charles  IngersoU  Maury,  deceased. 

For  the  facts  of  this  case,  see  preceding  case, 
Ingersoll's  Estate,  Maury's  Appeal.  In  pur- 
suance of  the  power  vested  in  her  by  her 
father's  will,  Mrs.  Hutchinson,  aunt  of  C.  I. 
Maury,  executed  a  deed  poll,  in  which  she  de- 
clared: 

A.  That  she  revoked  and  annulled  all  the 
provisions  in  her  father's  will  in  favor  of  her 
nephews,  the  children  named  therein,  ''as  are 
inconsistent  or  at  variance  with  the  uses,  trusts 
and  powers  "  she  by  her  said  deed  declared  and 
created. 

B.  She  directed  the  shares  of  said  children 
shall  be  paid  over,  etc.,  to  three  trustees  named, 
to  be  held  upon  the  uses,  trusts  and  purposes 
and  with  powers  following  ^ — 

1.  To  divide  the  same  into  two  equal  parts 
and  hold  one  share  in  trust  during  the  life  of  her 
nephew,  Charles,  etc.,  and  to  pay  over  to  him 
the  whole  income,  free  from  his  debts,  etc. 

2.  Upon  his  decease,  leaving  no  descendants 
surviving  him,  to  pay  over  the  principal  of  his 


share  to  such  persons  and  for  such  uses  as  he  by 
his  last  will  shall  appoint,  or  if  shall  leave  de- 
scendants him  surviving,  or  if  he  shall  not  ex- 
ercise said  power  of  appointment,  to  pay  over  the 
principal  of  his  share  to  the  persons  entitled  to 
take  it  had  he  died  the  owner  thereof. 

Charles  I.  Maury  died  after  he  had  attained 
his  majority,  unmarried  and  without  issue,  his 
nearest  of  kin  being  his  brother,  Francis  F. 
Maury,  who  is  still  living.  By  his  will  he  ap- 
pointed to  A.  C.  Maury  113,000  for  the  pay- 
ment of  his  debts ;  to  Lilian  Lindenberger,  the 
appellant,  15,000;  and  to  Elizabeth  Carter 
Coles,  |5,ooo.  Upon  his  death,  John  M. 
Thomas  filed  his  account.  At  the  audit  it  ap- 
peared that  the  personal  property  was  not  suf- 
ficient to  pay  these  legacies;  and  further^  that  in 
pursuance  of  the  powers  conferred  on  them  by 
the  will  of  Charles  IngersoU,  and  the  deed  of 
appointment,  executed  by  Mrs.  Hutchinson,  to 
sell  and  invest  in  real  estate,  the  trustees  had 
sold  and  purchased  sundry  lots  of  real  estate, 
with  the  net  result  that  the  purchases  of  real 
estate  exceeded  the  sales  of  the  same  in  value 
about  1687.89.  It  further  appeared  that  in  the 
lifetime  of  Charles  I.  Maury,  a  certain  ground 
rent  had  been  paid  off  and  received  by  his  trus- 
tee. Lilian  Lindenberger,  one  of  the  legatees 
of  Charles  I.  Maury,  claimed  that  under  the 
will  of  Charles  IngersoU  and  the  deed  of  ap- 
pointment executed  by  Mrs.  Hutchinson,  the 
whole  estate,  real  as  well  as  personal,  over  which 
C.  L  Maury  had  power  of  appointment,  passed 
by  his  will  in  proper  execution  thereof;  and 
that  the  proceeds  of  the  ground  rent  above  re- 
ferred to  were  personalty,  and  to  be  distributed 
proportionately  to  the  legatees  under  the  will  of 
C.  I.  Maury.  The  Orphans'  Court,  Ashman,  J., 
delivering  the  opinion,  held  that  there  was  no 
direction  to  sell  in  the  will  of  Charles  IngersoU, 
such  as  would  work  conversion,  and  that  the  ap- 
pointment by  Mrs.  Hutchinson  had  no  greater 
efficiency  than  the  will,  and  a  decree  was  entered 
awarding  to  the  legatees  of  Charles  I.  Maury, 
his  personal  property,  so  far  as  it  would  go  in 
proportion  to  the  amounts  of  their  legacies. 
Whereupon,  LUian  Lindenberger  appeal^,  as- 
signing for  error  the  action  of  the  Court  in  hold- 
ing that  the  real  estate  belonging  to  C.  I.  Maury 
did  not  pass  under  his  will,  and  in  excluding  the 
proceeds  of  the  above  mentioned  ground  rent 
from  his  personal  estate. 

Frank  R,  SavidgCy  for  appellant. 

Conversion  is  a  question  of  intention,  and  the 
language  of  both  the  will  of  Charles  IngersoU 
and  the  appointment  by  Mrs.  Hutchinson  shows 
clearly  an  intention  to  treat  the  estates  of  his 
grandchildren,  as  personalty,  capable  of  a  for«» 
mal  division. 


Erisman  v.  Poor  Directors,  47  Pa.  509. 
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Roland  v.  ICiller,  loo  Id.  50. 

Langhlin's  EsUte,  131  Id.  337. 

Bispham's  Equity,  jf  310,  311,  and  cases  cited. 

Chew  w.  Nidclin,  45  Pa.  84. 

Edwards'  Appeal,  47  Id.  153. 

The  ground  rent  was  extinguished  and  the 
money  actually  received  by  the  trustee  in  the 
lifetime  of  the  testator.  It  is  very  clear  that 
here  was  an  actual  conversion,  and  the  cash  in 
the  hands  of  the  trustee  passed  by  the  will. 

Saycr's  Appeal,  79  Pa.  431. 
Shepherd's  Estate,  8  Pa.  C.  C.  520. 
Squire's  Estate,  10  Weekly  Notes,  119. 
Huff's  Appeal,  2  Barr,  227. 

William  M.  Meigs  and  John  Samuel,  for  ap- 
pellee. 

There  can  be  no  question  here  of  equitable 
conversion.  The' language  used  in  the  will  is  as 
applicable  to  real  estate  as  to  personalty,  and 
there  is  neither  a  direction  to  convert,  nor  any- 
thing to  show  that  Mr.  Ingersoll  intended  to 
convert  his  realty  into  personalty. 

There  is  nothing  in  the  deed  of  appointment 
by  Mrs.  Hutchinson  indicating  an  intention  to 
effect  a  conversion ;  and  even  if  there  was,  it 
would  be  of  no  efficacy,  for  Mr.  Ingersoll  gave 
her  no  authority  to  convert  his  estate,  and  the 
donee  of  a  power  has  no  powers  but  such  as  the 
donor  has  conferred. 

Wickersham  v.  Savage,  58  Pa.  365. 
Horwitz  V,  Norris,  49  Id.  213. 

April  29,  1895.  Mitchell,  J.  The  first  as- 
signment of  error,  that  the  learned  Court  below 
erred  in  not  finding  that  the  whole  estate  over 
which  C.  I.  Maury  had  a  power  of  appointment 
passed  by  his  will,  rests  on  the  argument  that  by 
the  will  of  Charles  Ingersoll  or  the  deed  of 
declaration  of  trusts  by  Mrs.  Hutchinson,  one 
or  both,  the  whole  share  of  C.  I.  Maury,  in  his 
grandfather's  estate,  had  become  personalty. 
There  is  nothing  in  either  of  these  papers  which 
will  sustain  such  contention. 

The  estate  of  Mr.  Ingersoll  at  his  death  con- 
sisted of  both  realty  ana  personalty,  and  his  will 
not  only  treats  it  as  such>  but  contemplates  that 
it  shall  continue  in  both  forms  as  he  left  it,  un- 
less changed  by  the  trustees  under  the  powers 
Slven  them  for  that  purpose.  The  will  gives  and 
evises  all  his  "estate,  real  and  personal"  on  an 
active  and  continuing  trust,  with  authority  to 
'^make  partition,''  to  buy  and  sell  real  estate, 
and  "convey"  the  same.  The  testator  was  a 
lawyer,  and  must  be  presumed  to  have  used  these 
terms  in  their  proper  legal  sense,  as  applicable 
to  real  estate.  There  is  nowhere  any  direction 
to  sell,  but  only  a  discretionary  power  to  do  so. 
Nothing  in  the  will  indicates  an  equitable  con- 
version, either  by  operation  of  law  or  by  the 
intention  of  the  testator. 


Nor  is  there  any  such  effect  due  to  the  deed  of 
appointment  of  trusts  by  Mrs.  Hutchinson,  even 
supposing  she  had  authority  to  direct  a  conver- 
sion. The  estate  as  to  which  she  appointed  the 
trusts  under  the  power  in  her  father's  will  con- 
sisted of  both  realty  and  personalty,  and  her 
intent  was  to  pass  it  under  the  trust  just  as  it  was, 
with  large  discretionary  powers  of  management 
and  conversion.  These  powers  have  been  dis- 
cussed in  Maury's  Appeal,  opinion  filed  herewith, 
and  need  not  be  enlarged  upon  here. 

The  other  assignment  of  error  is  to  the  refusal 
of  the  learned  Court  below  to  treat  the  money 
representing  the  principal  of  a  ground  rent  paid 
off,  as  personalty.  The  subject  of  the  conver- 
sion of  the  estate  of  C.  I.  Maury,  from  realty  to 
personalty  or  trice  versa,  by  the  trustees,  has 
been  considered  in  Maury's  Appeal,  supra,  atnd 
all  we  need  do  here  is  to  point  out  the  distinction 
which  produces  different  results  in  the  two 
cases.  It  was  there  held  that  a  sale  and  conver- 
sion by  executors  or  trustees,  under  an  authority 
in  the  will,  even  though  merely  discretionary, 
were  equivalent  to  a  sale  by  the  testator,  and 
worked  an  actual  and  legal  conversion,  unless 
the  will  showed  the  testator's  intention  to  the 
contrary.  In  the  present  case  the  element  of 
the  trustees'  discretion  and  intention  is  wanting. 
The  ground  rent  was  paid  <^  not  by  choice 
of  the  trustees  but  by  the  ground  tenant  by  vir- 
tue of  his  legal  right.  The  change  therefore 
was  not  the  act  of  the  testator,  or  his  representa- 
tives. The  act  of  a  stranger  cannot  change  the 
property's  heritable  qualities.  It  was  real  estate 
in  the  testator's  hands  and  passed  as  such  by  his 
wOl.  There  was  no  conversion  by  the  exercise 
of  the  powers  of  the  trustees,  and  the  money 
came  into  their  hands  as  trustees  for  C.  I.  Maury 
with  the  quality  of  real  estate  as  the  rent  had 
been  which  it  represented.  It  remained  so  un- 
til the  time  of  his  death,  and  was  real  estate  for 
the  purposes  of  his  will.  This  however  was  the 
first  devolution,  and  ended  its  temporary  quality 
as  real  estate.  When  it  passes  under  the  will  of 
his  grandfather  to  Francis  F.  Maury  (see  Thonus's 
Appeal,  opinion  filed  herewith)  it  resumes  in 
his  hands  its  normal  character  of  money. 

The  principle  in  this  case,  the  controlling  ef- 
fect of  the  absence  of  the  trustees'  exercise  of 
their  delegated  power,  distinguishes  it  from  the 
line  of  cases  of  which  Wharton  v.  Shaw,  3  W. 
&  S.,  124,  and  Lackey's  Estate,  149  Pa.  7,  are 
types,  foUowed  in  Maury's  Appeal,  supra^ 
Though  we  have  not  reached  it  by  me  same  pro- 
cess, we  are  of  opinibn  that  the  result  arrived  at 
by  the  learned  Court  below  was  right. 

Decree  affirmed  at  the  costs  of  the  appellant. 


s.  H.  T. 


[See  preceding  case.] 
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J«ly,  '94,  184-  January  24,  1895. 

Ingersoll's  Estate. 
Thomas'  Appeal. 

Mils — Construction   of— Powers    of  appoint- 
ment— Limitations  of, 

L  by  his  will  ^ve  one-fourth  of  his  estate  in  fee  in 
trust  during  the  minority  of  his  two  grandsons,  C.  and  F., 
with  cross  remainders  in  case  either  died  during  minor- 
ity and  without  issue,  and  remainder  over  if  both  so  died, 
b«t  as  each  arriyed  at  twenty-one  his  estate  was  to  go  to 
him  in  severalty.  He  fiirUier  gave  his  daughter  A. 
power  to  revoke  Uie  aforesaid  devises  and  bequests  and 
to  appoint  trusts  for  either  or  both,  either  deferring  the 
time  at  which  they  should  receive  the  principal,  or  re- 
ducing the  estate  to  one  for  life,  under  a  spendthrift 
trust,  with  or  wiUiout  testamentary  power  of  appoint- 
ment, "and  with  remainders  to  the  persons  who  would 
be  entitled  if  the  child  as  to  whose  estate  this  power  is 
exercised  died  owner  of  the  si^e/'  Before  either  of 
die  grandsons  had  attained  their  majority,  A.  in  the  ex- 
ercise of  the  power  under  the  will,  revoked  the  devise  to 
btf  nephew  C.  and  declared  a  spendthrift  trust  for  life 
for  him,  with  a  power  of  testamentary  appointment  in 
ease  he  left  no  descendants  surviving,  and  if  he  should 
have  descendants  or  fiul  to  exercise  hb  power  of  appoint- 
ment, then  remainder,  in  the  language  of  her  Esther's 
will,  to  the  persons  who  would  be  entitled  to  take  if  said 
child  died  owner  thereof.  She  then  added  the  following 
proviso :  ''that  to  the  extent  it  is  lawful  for  me  to  do  so, 
and  only  to  that  extent,  I  direct  that  any  share  of  said 
principal  passing  by  virtue  of  said  child's  decease  to  his 
brother  F.  shall  be  held  by  said  trustees  upon  the  same 
trusts  hereinafter  directed  by  me  as  to  the  original  share 
of  said  Francis.''  C.  died  after  attaining  his  majority, 
leaving  a  will  in  which  he  failed  to  dispose  of  his  real 
estate.  The  trustees  under  the  will  of  I.  claimed  to  hold 
the  real  estate  belonging  to  C.  in  trust  for  F.,  who 
claimed  that  the  said  real  estate  passed  to  him  absolutely 
free  of  all  trusts  : 

ffeld^  diat  the  limitation  soi^ht  to  be  imposed  by  A. 
Qpon  the  property  passing  from  &  to  F.  was  in  excess  of 
the  power  given  to  her  by  I.  in  his  will. 

ffeld^  also,  that  F.  took  the  real  estate  absolutely  and 
imfettered  by  any  trust. 

Appeal  of  John  M.  Thomas  and  Arthur 
Amory,  surviving  trustees  under  the  will  of 
Charles  If^gersoll,  deceased,  from  the  decree  of 
the  Orphans'  Court  of  Philadelphia  County,  dis- 
missing exceptions  to  the  adjudication  of  the 
account  of  JoKn  M.  Thomas,  acting  trustee  un- 
der said  will  for  Charles  Ingersoll  Maury,  de- 


Thc  facts  of  this  case  are  fully  set  forth  in  the 
opinion  of  the  Supreme  Court.  The  trustees 
claimed  that,  under  the  proviso  in  the  deed  of 
appointment  executed  by  Mrs.  Hutchinson,  the 
share  of  the  estate  which  passed  to  F.  F.  Maury 
was  clothed  with  the  same  trust  as  attached  to 
his  original  share  under  his  grandfather's  will. 
F.  F.  Maury,  on  the  other  hand  claimed  the 
whole  estate  of  his  deceased  brother,  without  any 
qualification,  or  trust  of  any  kind  annexed  to  its 
eiqoyment.    The  Court,  Ashman,  J.,  deliver- 


ing  the  opinion,  held  that  the  real  estate  of  C. 
I.  Maury,  being  unc^isposed  of  by  his  will,  passed 
absolutely  to  his  brother  F.  F.  Maury  without 
qualification,  or  trust.  A  decree  was  entered 
accordingly.  Whereupon  the  trustees  under  the 
will  of  Chailes  Ingersoll  took  this  appeal,  assign- 
ing for  error  this  action  of  the  Court. 

George  W.  Biddle^  for  appellants. 

William  M,  Meigs  and  John  Samuel^  for  ap- 
pellee. 

April  29, 1895.  Mitchell,  J.  It  is  conceded 
that  the  interest  of  Chas.  Ingersoll  Maury  in  his 
grandfather's  estate  did  not  pass  to  him  di- 
rectly in  fee  on  coming  of  age,  under  the  devise 
in  the  latter's  will,  but  was  changed  under  the 
proviso  giving  Mrs.  Hutchinson  the  power  to  re- 
voke the  devise  and  make  new  appointments  or 
trusts  as  to  the  shares  of  the  two  grandsons.  The 
simplest  way  therefore  of  getting  to  the  question 
raised  in  this  case,  is  to  ascertain  first,  what  was 
the  state  of  facts  or  circumstances  existing  at  the 
death  of  C.  I.  Maury ;  secondly,  what  was  Mrs. 
Hutchinson  authorized  by  her  father's  will  to  do 
in  such  contingency ;  and  thirdly,  what  had  she 
actually  done. 

First,  C.  I.  Maury  was  of  full  age,  unmarried, 
and  without  descendants.  His  heir  and  next  of 
kin,  who  in  the  language  of  his  ^andfather's 
will  "would  be  entitled  if  he  had  died  owner  of 
the  estate,"  was  his  brother  Francis.  C.  I. 
Maury  left  a  will  which  was  held  by  the  learned 
Court  below  to  be  a  valid  exercise  of  a  power  of 
appointment  as  to  personalty,  and  this  adjudica- 
tion not  being  objected  to  must  be  taken  to  be 
correct  for  the  purposes  of  this  appeal.  None  of 
these  facts  is  disputed. 

Secondly,  Mr.  Ingersoll's  will  gave  each  of  his 
grandsons  a  fee  in  one-eighth  of  his  estate.  The 
two  parts  were  to  be  held  together  in  trust  during 
the  minority  of  the  grandsons,  with  cross  remain- 
ders in  case  of  the  death  of  either  during  minority 
and  without  issue,  and  remainder  over  if  both  so 
died,  but  as  each  arrived  at  twenty-one  his  es- 
tate was  to  go  to  him  in  severalty.  It  is  import- 
ant to  observe  that  there  is  no  indication  any- 
where in  the  will  that  the  estates  were  to  be  joint 
or  in  common.  But  as  the  testator  was  somewhat 
advanced  in  years  and  his  grandchildren  infants, 
he  gave  his  daughter,  Mrs.  Hutchinson,  power  to 
revoke  the  devises  and  bequests  to  them  and  to 
appoint  trusts  for  either  or  both,  first,  deferring 
the  time  for  the  receiving  of  the  principal,  or 
secondly,  reducing  the  estate  to  one  for  life  with- 
out right  of  anticipation  or  subjection  to  credi- 
tors, and  lastly,  with  or  without  testamentary 
power  of  appointment.  There  is  a  further  power 
of  revocation  and  nev  appointment  which  is  not 
material  to  this  case.  These  are  all  the  powers 
that  are  given  to  Mrs.  Hutchinson,  and  while 
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they  are  very  large,  they  do  not  include  any 
authority  to  direct  the  disposition  of  the  estate 
of  either  grandson  after  his  death.  On  the  con- 
trary this  is  expressly  provided  for  by  the  tester 
tor  himself  in  the  next  part  of  the  same  sentence 
where  after  giving  his  daughter  power  to  gra^t  or 
withhold  a  testamentary  power  of  appointment, 
he  continues,  ''and  with  remainders  to  the  per- 
sons who  would  be  entitled  if  this  child  as  to 
whose  estate  this  power  is  exercised  died  owner 
of  the  same." 

It  is  manifest  that  the  testator  did  not  intend 
that  the  estates  of  his  grandsons  should  be  fetter-^ 
'  ed  beyond  their  respective  lives.  As  they  were 
young  when  his  will  was  written,  and  their  fu- 
ture development  and  circumstances  uncertain, 
he  delegated  his  discretion  during  their  infancy 
to  his  daughter  in  whose  judgment  he  had  con- 
fidence. If  she  should  not  exercise*  this  discre- 
tionary power,  each  grandson  on  attaining  his 
majority  would  come  into  full  possession  of  his 
estate  at  once  under  the  direct  gift  of  the  testa- 
tor's will.  If,  however,  the  time  of  enjoyment 
was  deferred,  or  a  trust  created  by  Mrs.  Hutch- 
inson as  to  either,  (and  it  is  to  be  noted  as  al- 
ready said  that  they  are  treated  throughout  both 
the  will  of  Mr.  Ingersoll  and  the  deed  of  Mrs. 
Hutchinson  as  separate),  then  the  remainder  was 
to  be  to  the  persons  who  would  be  entitled  if  the 
child  died  owner  of  the  estate.  Such  remainder 
would  become  effective  only  in  case  Mrs.  Hutch- 
inson withheld  the  power  of  testamentary  ap- 
pointment, or  in  case  such  power  though  given 
was  not  exercised.  In  either  contingency  the 
testator  himself  directed  to  whom  the  remainder 
should  go.  He  was  an  experienced  lawyer,  and 
he  had  probably  observed  that  while  the  pru- 
dence and  foresight  of  age  are  a  valuable  protec- 
tion to  the  young,  yet  the  wisest  can  see  but  a 
little  way  into  the  future,  and  the  attempt  to 
guide  the  course  of  events  too  far  ahead  not  in- 
frequently causes  more  loss  than  letting  the  fu- 
ture take  care  of  itself.  Whether  this  was  the 
testator's  thought  or  not,  it  is  plain  that  he  did 
not  contemplate  that  his  control,  either  direct  or 
delegated,  should  continue  beyond  the  life  of 
each  grandson. 

Thirdly,  Mrs.  Hutchinson  in  the  exercise  of 
her  power  under  the  will,  revoked  the  devise  to 
her  nephew,  C.  I.  Maurjr,  and  declared  a  spend- 
thrift trust  for  life  for  him,  with  a  power  of  tes- 
tamentary appointment  in  case  he  left  no  de- 
scendants surviving  and  if  he  should  leav^  der 
scendants  or  fail  to  exercise  his  power  of  ap- 
pointment, then  remainder  in  the  language  of 
her  father's  will  to  the  persons  who  would  be  en- 
titled to  tal^e  if  said  child  died  owner  thereof.  To 
this  declaration  of  trust,  however,  she  added  a 
proviso,  ''that  to  the  extent  it  is  lawful  for  me 
to  do  so,  and  only  to  that  extent,  I  direct  that 


any  share  of  said  principal  passing  by  virtue  of 
said  child's  decease  to  his  brother  Francis  F., 
shall  be  held  by  said  trustees  upon  the  same 
trusts  ....  hereinafter  directed  by  me  as  to 
the  original  share  of  said  Francis  F."  From 
what  has  been  already  said  under  the  second 
head,  it  follows  that  this  limitation  was  in  excess 
of  the  power  given  by  testator's  will.  C.  I. 
Maury  having  exercised  his  power  of  testamen- 
tary  appointment  as  to  his  personalty  only,  his 
real  estate  at  his  death  passed  to  his  brother 
Francis  directly  under  his  grandfather's  will,  free 
of  all  trusts. 
Decree  afi&rmed. 

S.   H.   T. 


Jan.,  '95,  117.  Blarch  27, 1895. 

Conshohocken  Tube    Co.  v.  Iron  Car 
Equipment  Co. 

Foreign  attachment — Rule  to  show  cause  ofac- 
tion-^Certiorari^  not  appecd-^Jurisdiction  of 
State  Courts  over  receivers  appointed  by  U, 
S.  Courts. 

A  certiorari  brings  np  for  review  the  record  only,  and 
regularly  it  can  bring  nothing  not  npon  the  record  prmr 
umess  there  is  an  allegation  that  the  Court  below  has 
been  guilty  of  an  abuse  of  discretion. 

Where  a  rule  to  show  cause  of  action  is  taken  before 
the  plaintiff  has  declared,  no  judgment  can  be  asked  for 
until  a  disclosure  of  the  demand  sued  on  is  made. 

Only  when  the  liability  of  the  defendant  to  respond  to 
the  plaintiff  is  established,  and  the  indebtedness  of  gar- 
nishees to  defendant  is  determined,  can  the  question  be 
considered  whethet-  tbe  judgment  rendered  by  the  State 
Court  will  protect  garnishees,  who  are  receivers  appointed 
by  a  federal  Court,  in  the  payment  of  the  money  in  their 
hands,  or  whether  leave  to  pay  should  first  be  obtained 
from  Uie  federal  Court  having  control  of  their  accounts; 
the  mere  fact  that  garnishees  are  such  receivers  will  not 
prevent  a  judgment  against  them  for  the  amount  admit- 
ted, although  Uiey  have  been  snmmoned  as  garnishees 
without  leave  of  the  federal  Court  having  bden  first  ob- 
tained. 

Appeal  of  Iron  Car  Equipment  Company,  de- 
fendant, from  the  judgment  of  the  Common  Pleas 
No.  3,  of  Philadelphia  County,  discharging  the 
defendant's  rule  to  show  cause  of  action  and  dis- 
solve foreign  attachment,  wherein  Conshohocken 
Tube  Company  was  plaintiff. 

This  was  a  proceeding  in  foreign  attachment, 
in  which  the  receivers  of  the  Philadelphia  and 
Reading  Railroad  Company  and  the  receiver  of 
the  Western  New  York  and  Pennsylvania  Rail- 
road Company  were  summoned  as  garnishees. 
The  Iron  Car  Equipment  Company,  defendant, 
appeared  and  entered  a  rule  upon  the  plaintiff 
to  show  cause  of  action  and  to  dissolve  the  at- 
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tachment.  The  question  raised  by  the  rule 
was  whether  the  receivers,  who  were  appointed 
by  the  Circuit  Court  of  the  United  States,  could 
be  brought  into  the  Court  of  the  Common  Pleas 
of  Philadelphia  County  as  garnishees.  During 
the  pendency  of  the  rule,  and  before  it  was  dis- 
posed of,  the  plaintiff  filed  its  statement  of 
claim,  and  on  July  23,  1894,  took  judgment 
against  the  defendant  for  want  of  an  affidavit  of 
ckfence  for  |6, 868.40.  The  rule  to  show  cause 
of  action  and  to  dissolve  the  attachment  was  dis- 
charged on  November  2,  1894,  and  from  this 
decision  the  Iron  Car  Equipment  Company,  de- 
fendant, took  this  appeal.  Other  facts  appear 
in  the  opinion  of  the  Supreme  Court,  infra. 
Joseph  S.  Clark,  for  appellant. 
Court  officers  cannot  be  summoned  as  gar- 
nishees and  that  property  which  is  in  custodia 
legis  cannot  be  attached  by  garnishee  proceed- 
ings. These  receivers  are  clearly  officers  of  the 
United  States  Court  which  appointed  them  and 
the  funds  in  their  hands  are  clearly  in  custodia 
legis. 

Shewell  v  Keen,  2  Whar.  332. 

Gocheiiaiir*s  Exn.  v.  Hoetetter,  18  Pa.  414. 

Adams'  Appeal,  47  Id.  94. 

Drake  on  Attachment,  sec.  509  a. 

Glenn  v.  Gill,  2  Md.  i. 

Taylor  v,  Gillian,  23  Tex.  508. 

Tremper  v  Brooks,  40  Mich.  333. 

Tackion  v.  Lahee,  114  111.  287. 

McGowan  v,  Myen,  66  Iowa,  99. 

Drake  on  Attachment,  sec.  511. 

Lloyd  V,  Brisben,  i  Weekly  Notes,  230. 

Riley  v.  Hirst,  2  Pa.  347.  ^ 

Robinson  v.  The  Atlantic  d;  Great  Western  Ry.  Co., 
66  Id.  160. 

U.  S.  Trust  Co.  V.  O.  &  St  Louis  Ry.  Co.,  61  Fed. 
Rep.  531. 

The  Act  of  Congress  of  1888,  which  reads, 
'That  every  receiver  or  manager  of  any  prop- 
erty 2^pointed  by  any  Court  of  the  United 
States  may  be  sued  in  respect  of  any  act  or 
transaction  of  his  carrying  on  the  business  con- 
nected with  such  property  without  the  previous 
leave  of  the  Court  in  which  said  receiver  or 
manager  was  appointed.  But  such  suit  shall  be 
subject  to  the  general  equity  jurisdiction  of  the 
Court  in  which  said  receiver  or  manager  was  ap- 
pointed, so  &r  as  the  same  shall  be  necessary  to 
the  ends  of  justice,'*  (Supplement  to  the  Rev. 
Stat  U.  S.  page  614)',  does  not  make  funds 
which  are  in  custodia  legis  liable  to  attachment 
nor  allow  creditors  to  summon  officers  of  the 
Court  as  garnishees.  The  purpose  of  the  statute 
is  plain.  Before  its  enactment  a  receiver  could 
not  be  sued  without  the  consent  of  the  Court 
which  appointed  him.  The  statute  simply  allows 
suits  to  be  brought  against  the  receivers  without 
first  securing  such  consent,  but  the  only  suits 
which  can  be  brought  without  first  securing  con- 
sent are  those  ''in  respect  of  any  act  or  transac- 


tion of  his  (the  receiver)  in  carrying  on  the  busi- 
ness connected  with  such  property."  This  suit 
is  not  within  the  class  covered  by  this  statute, 
and  the  statute  has  no  application. 

Henry  Af.  Tracy,  for  appellee. 

The  action  of  the  Court  in  "discharging  its 
rule  on  the  plaintiff  to  show  cause  of  action  and 
why  attachment  should  not  be  dissolved,"  is  a 
matter  directed  to  the  discretion  of  the  Court  be- 
low and  is  not  reviewable.  There  is  nothing  on 
the  record  but  the  bare  motion  for  summary  re- 
lief, which  is  addressed  to  the  discretion  of  the 
Court. 

Holland  v.  White,  120  Pa.  228. 

A  rule  to  show  cause  of  action  and  dissolve  at- 
tachment cannot  be  taken  advantage  of  af^er 
judgment  or  after  the  third  term. 


Morris  V,  Turner,  3  Clark,  423. 
Whiteside  v.  Oakman,  i  Dallas,  294. 

Especially  is  this  so  where  the  defendants  have 
caused  their  appearance  to  be  entered,  as  they 
are  then  bound  to  defend  as  any  other  litigants. 
A  judgment  may  be  entered  against  the  defend- 
ant under  the  Act  of  May  25, 1887,  in  an  action 
of  foreign  attachment  for  want  of  an  affidavit  of 
defence. 

Allen  V,  Allen,  23  Wbbkly  Notes,  371. 

Smith  V.  Eyre,  20  Weekly  Notes,  314. 

The  defendants  having  had  an  opportunity  to 
defend  this  case  on  its  merits  and  having  failed 
tO'  do  so,  they  have  lost  their  day  in  Court  and 
they  cannot  under  the  rule  entered  in  this  case 
in  the  Court  below  now  raise  the  question  set 
up  by  the  garnishees  in  the  answers  filed,  to  wit, 
that  the  money  is  not  attachable  except  through 
a  process  of  the  United  States  Courts  appointing 
the  receivers.  That  is  a  defence  for  the  gar- 
nishees to  raise  and  which  they  did  raise  in  the 
Court  below.  The  books  are  full  of  authorities 
prior  to  the  passage  of  the  Act  of  Congress  of 
March  3,  1887,  that  receivers  could  only  be  sued 
or  attached  by  permission  of  the  Court  appoint- 
ing them.  But  this  Act  made  a  radical  change 
in  the  law  in  this  respect. 

Dillingham  v,  Anthony,  37  Am.  &  Eng.  R.  case  i. 

We  are  entitled  to  our  judgment ;  the  enforce- 
ment of  the  payment  of  it  lies  with  the  United 
States  Court  which  appointed  the  receivers. 
There  is  nothing  in  this  case  showing  these 
goods  were  furnished  to  the  Philadelphia  and 
Reading  prior  to  the  appointment  of  the  receiv- 
ers, but  on  the  contrary  the  goods  were  fur- 
nished subsequent  to  their  appointment  as  appears 
by  the  second  set  of  answers  filed  by  the  gar- 
nishees. If  the  receiver  appears  to  the  action, 
such  an  appearance  is  an  admission  that  they 
have  been  regularly  brought  into  Court  and  he 
cannot  afterward  move  to  dismiss  on  the  ground 
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that  the  plaintiff  had  not  obtained  leave  to  sue. 

Hubbell  V,  Dana,  9  Howard  (N.  Y.)  424. 
In  re  Young*  7  Fed.  Rep.  855. 

April  29,  1395.  Williams,  J.  This  was  an 
action  against  the  Iron  Car  Equipment  Com-^ 
pony,  b^n  by  foreign  attachment,  to  recover 
interest  due  and  unpaid  upon  certain  of  the 
bonds  of  the  company  held  by  the  company 
I^aintiff.  The  Philadelphia  and  Reading  Rail- 
rwwi  Company,  and  the  Western  New  York  and 
Pennsylvania  Railroad  Co. ,  both  of  which  were 
in  the  hands  of  receivers  appointed  by  the  U.  S. 
Courts,  were  made  garnishees.  The  writ  was  is- 
sued in  January,  1894,  returnable  to  the  March 
term.  On  the  fourth  of  June  the  defendant  ap- 
peared by  attorney  and  moved  for  a  rule  on  the 
plaintiff  to  show  cause  of  action  and  why  the  at- 
tachment should  not  be  dissolved.  In  compli- 
ance with  this  rule  the  plaidtiff  filed  a  formal 
statement,  showing  a  good  cause  of  action,  on  the 
ninth  of  June,  and  obtained  judgment  therefor 
on  the  twenty-third  day  of  July  for  want  of  an 
affidavit  of  defence.  This  action  involved  an 
adjudication  that  the  rule  had  been  complied 
with,  and  a  good  cause  of  action  shown.  The 
rule  remained,  however,  upon  the  argument  list 
until  the  following  November,  when  it  was  dis- 
charged, as  of  course,  under  the  rules  of  Court. 
From  this  order  the  present  appeal  was  taken. 

It  is  not  an  app^  in  the  ordinary  sense  of 
the  word,  but  a  certiorari.  It  brings  up  the  re- 
cord for  review  and,  regularly,  it  can  bring 
nothing  not  upon  the  record  proper  unless  there 
is  an  allegation  that  the  Court  below  has  been 
guilty  of  an  abuse  of  discretion.  This  is  not  as- 
serted in  this  case.  There  is  no  suggestion  of 
the  existence  of  a  defence  to  the  plaintiffs  claim, 
or  of  any  irregularity  in  the  proceedings  on 
which  the  judgment  rests  other  than  that  the 
garnishees  are  not  subject  to  an  attachment  is- 
sued by  the  State  Courts.  This  is  a  question 
that  has  no  significancy  so  far  as  the  defendant 
is  concerned.  It  has  appeared  to  the  action  and 
suffered  judgment  for  the  amount  of  the  plain- 
tiffs  demand. 

The  question  of  the  extent  of  the  jurisdiction 
of  the  State  Courts  over  receivers  appointed  by 
the  United  States  Courts  may  be  of  importance 
to  them  and,  since  the  Act  of  Congress  of  1888, 
upon  their  suggestion  we  might  feel  it  our  duty 
under  some  circumstances  to  remit  them  to  the 
proper  Court  for  a  direction  whether  to  pay  or 
not.  But  their  situation  is  for  them  to  deter- 
mine. There  are  demands  which  they  might 
pay  with  safety,  which  it  would  be  their  duty  to 
pay,  and  which  upon  business  principles  it  would 
be  to  their  interest  to  settle  without  delay  or  ex- 
pense. In  such  cases  they  would  naturally  pre- 
fer to  raise  no  question  not  necessary  for  their 


own  protection  ;  and  we  do  not  see  upon  what 
principle  the  defendant  should  be  allowed  to  de- 
cide for  them  or  to  control  their*  action.  But  if 
his  right  to  do  so  was  clear  he  has  not  attempted 
to  exercise  it.  His  rule  was  taken  before  the 
plaintiff  had  declared.  It  called  for  a  disclosure 
of  the  demand  sued  on.  No  judgment  could  be 
asked  for  until  this  was  made.  When  it  was 
made  its  sufficiency  was  not  questioned  but 
judgment  was  suffered.  Then  came  the  question 
as  to  the  business  relations  between  the  defend- 
ant and  the  garnishees,  and  their  liability  to  re- 
spond to  the  plaintiff  to  the  extent  to  which  they 
were  indebted  to  the  defendant.  Then  and  not 
till  then,  came  the  question  whether  the  judg- 
ment rendered  by  the  State  Court  would  protect 
them  in  the  pa3rment  %i  the  money  in  their 
hands,  or  whether  leave  should  first  be  obtained 
from  the  U.  S.  Court  having  control  of  their  ac- 
counts. 

This  question  could  not  have  been  determined 
on  the  rule  to  show  cause  of  action  taken*  by  the 
defendant.  The  rule  was  properly  discharged 
when  cause  of  action  was  shown  and  we  see  no 
irregularity  in  the  record  that  requires  us  to  in- 
terfere with  the  action  of  the  Court  below. 

The  judgment  is  affirmed. 

w.  c.  s. 


Jan.  '95, 119.  March  27, 1895. 

Conshohocken  Tube  Company  v.  Equip- 
ment Company,  Defendant  and  Re- 
ceivers of  P.  &  R.  R.  R.  Company, 
Garnishees. 

Foreign  attachment — Answers  of  garnishees 
— A  sum  must  be  admitted-— Receivers  as  gar- 
nislues — Act  of  Congress  of  1888. 

The  answers  of  a  garnishee  are  not  to  be  construed 
with  the  same  strictness  as  an  affidavit  of  defence,  and 
judgment  will  not  be  entered  on  the  answers,  nnleas  thef 
by  fair  interpretation  admit  an  indebtedness  dne  to  the 
defendant  for  some  specific  amount,  or  at  least  for  a  sum 
sufficient  to  cover  the  plainti£Ps  demand. 

It  is  not  incumbent  on  garnishees,  who  are  stakeholdeis 
merely,  and  who  aU^e  that  the  fund  in  their  hands  is 
claimed  by  some  one  other  than  the  defendant,  to  show 
that  the  claimant  has  a  good  title  to  the  money  ;  bat  if 
they  set  up  a  claim,  judgment  on  answers  should  be  re- 
fused and  the  case  sent  to  a  jury  to  determine  the  facts 
with  reference  to  the  adverse  claim. 

Semblt.  Since  the  Act  of  Congress  of  1888  an  attadi- 
ment  may  issue  against  a  receiver  as  garnishee,  but  if  it 
becomes  necessary  for  his  protection  to  withhold  judg- 
ment until  the  opinion  of  tne  proper  federal  Court  can 
be  taken  upon  the  propriety  of  the  payment  to  the  a(tach- 
ing  creditor  this  should  be  done. 

Appeal  of  Joseph  S.  Harris,  Edward  M.  Pak- 
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9M  said  John  Lowber  Welsh,  receivers  of  the 
Fliiladelphia  and  Reading  Railroad  Company, 
nrnishees,  from  the  judgment  of  Common 
Pleas  No.  3,  of  Philadelphia  County,  wherein 
Ae  Conshohocken  Tube  Company  was  phdntifF 
aad  the  Iron  Car  Equipment  Company,  defen- 
dant. 

The  facts  are  stated  in  the  opinion  of  the 
Supreme  Court,  sn/ra. 

Judgment  was  entered  against  the  garnishees 
fer  th^  sum  of  14935-67  upon  their  answers,  and 
an  appeal  was  ^en  assigning  for  error  this  entry 
of  judgment. 

John  G,  Lamby  for  appellants. 

It  is  proper  for  a  claimant  of  the  fund  to  no- 
tify the  garnishee  of  his  claim,  as  has  been  done 
here,  and  it  is  then  the  duty  of  the  garnishee  to 
set  it  up  in  his  answers. 

AlUsoD  V.  Elbenon,  i  Wukly  Noras,  388. 

The  claimant  cannot  intervene  and  defend  the 
sait.  His  rights  must  be  worked  out  through  the 
garnishee  by  means  of  a  notice  to  them,  setting 
forth  the  particulars  of  his  title. 

Thistle  Mills  v.  Watson,  2  Pa.  C.  C.  271. 
Elberman  v.  Bloom,  10  Id.  413. 

The  Court  should  not  give  judgment  upon  the 
answers  where  there  are  adverse  claims  to  the 
fund.  The  rights  of  third  parties  are  not  to  be 
decreed  upon  the  answers. 

Moore  v,  Moore,  34  Leg.  Int.  12. 
Sheeu  V,  Leech,  2  Wbbkly  Notes,  291. 
Bank  v.  Gross,  50  Pa.  224. 
Tronbatft  Halj's  Practice,  section  1201. 

The  Court  should  not  enter  judgment  against 
a  garnishee  on  his  answer  unless  upon  a  clear 
and  unqualified  admission  of  assets,  express  or 
implied,  and  the  admission  should  be  such  as  to 
leate  no  doubt  of  the  nature  and  extent  of  the 
indebtedness  and  to  whom  it  is  due. 

Sarings  Bank  v.  Meyer,  59  Pa.  361. 
Fithian  v.  Brooks,  i  Phila.  260. 
Feipison  z/.  Craig,  i  Wkbkly  Notes,  153. 
Lancaster  Co.  Biuik  v.  Gross,  50  Pa.  224. 

The  attaching  creditor  stands  in  no  better 
position  than  the  defendant.  Had  suit  been 
brought  by  this  defendant  against  the  garnishees, 
this  notice  would  have  been  suflficient  to  entitle 
the  garnishees  to  an  interpleader.  The  admis- 
sion of  the  garnishees  without  notice  of  this  claim 
cannot  bind  the  claimant. 

Bank  v.  King,  57  Pa.  202. 

Henry  M.  Tracy y  for  appellee. 

All  these  questions  the  garnishees  failed  to 
answer,  after  every  opportunity  offered  them  to 
do  so.  Doubtful,  indefinite  and  sweeping  state- 
nttnts  will  not  satisfactorily  supply  the  omission 
off  details  and  particulars. 


Barker  v.  Osborne,  71  Me.  70. 

Smith  V.  Chicago,  &c.  Ry.  Co.,  60  Iowa,  312. 

The  doubtful  statements  will  be  received  as  in- 
dicative that  the  garnishee  could  not  make  any 
that  would  relieve  the  case  from  doubt,  and  no 
presumption  will  be  indulged  in  his  favor. 

Lamb  v.  Franklin  Mfg.  C6.,  18  Me.  187. 
Ripley  v,  Sererance,  6  Pick.  (Mass.)  474. 

If  a  garnishee  can  defeat  an  attaching  creditor 
by  merely  setting  out  that  the  money  in  his  hands 
is  claimed  to  belong  to  some  one  else,  without 
stating  who  the  claimant  is,  and  how  his  claim  is 
established,  and  utterly  failing  even  to  set  forth 
that  the  claimant,  whoever  he  may  be,  served 
notice  of  his  claim  on  him,  or  sought  to  defend 
in  any  way,  then  there  is  no  possible  case  where 
an  attaching  creditor  could  recover  on  answers, 
filed. 

In  every  case  referred  to  in  appellants*  paper 
book  the  garnishees  set  up  in  their  answer  the 
claimant  and  the  nature  of  their  claim.  Here 
they  do  not.  Where  a  debt  is  attached  after  it 
has  been  assigned,  the  garnishee  may  give  notice 
of  the  attachment  and  the  assignee  and  he  must 
come  in  and  defend  for  his  interest. 

Wilcock  V,  Neel,  I  Phila.  129. 

Irwin  V,  P.  &  C.  R.  R.  Co.,  43  Pa.  488. 

Philson  V.  Barnes,  50  Id.  230. 

The  cases  referred  to  in  appellants'  paper  book^ 
viz: — 

AlMson  V,  Elberson,  i  Wbbkly  Notbs,  388. 
Thistle  Mills  w.  Watson,  2  Pa.  C.  C.  271. 
Elbetman  v.  Bloom,  10  Id.  413, 

decide  the  principle  ttikt  the  claimant  must  serve 
a  full  notice  of  his  claim,  setting  forth  the  par- 
ticulars of  his  title,  upon  the  garnishee,  and  the 
garnishee  is  then  bound  to  set  the  claim  up  fully 
in  his  answers  or  ask  for  an  interpleader,  or  the 
claimant  must  ask  to  come  in  and  defend  against 
the  attachment.  None  of  these  things  have  been 
done  in  this  case,  and  there  is  nothing  of  record 
to  show  that  there  is,  or  ever  has  been,  a  claim* 
ant  for  this  money. 

April  29,  1895.  Williams,  J.  The  appel- 
lants are  garnishees  in  a  foreign  attachment 
against  whom  a  judgment  has  been  entered  <<for 
amount  admitted."  The  question  to  be  now 
decided  is  whether  the  answers  support  the  judg- 
ment. 

Looking  at  the  answers  and  the  several  amend- 
ments as  they  stood  when  the  judgment  was  en- 
tered, their  formidable  proportions  may  be  re- 
duced to  three  brief  statements.  First,  the 
receivers  of  the  Philadelphia  and  Reading  Rail- 
road had  purchased  railroad  supplies  that  were 
unpaid  for  to  the  amount  of  four  thousand  nine 
hundred    and  thirty-five   dollars  and  sixty-fhre 
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cents,  by  orders  sent  to  the  defendant  and  filled 
apparently  by  them. 

Second,  that  they  are  informed  by  the  counsel 
of  a  company  known  as  the  Railroad  Equip- 
ment Company  that  these  orders  were  in  fact 
fiUed  by  that  company  and  not  by  the  defendant, 
and  that  the  money  due  for  said  materials  be- 
longs to,  and  is  claimed  by,  the  Railroad  Equip- 
ment Company,  and  does  not  belong  to  the  de- 
fendant. 

Third,  that  the  receivers  were  appointed  as 
such  by  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania,  and  that 
they  are  advised  by  counsel  that  the  amount  due 
by  them  for  materials  ' 'cannot  be  the  subject  of 
attachment  in  this  proceeding." 

The  answers  admitted  an  indebtedness  for 
materials,  and  set  up  two  reasons  why  judgment 
should  not  go  against  the  garnishees  in  this  at- 
tachment procealing.  The  first  of  these  which 
set  out  the  claim  of  the  Railroad  Equipment 
Company  to  have  filled  the  orders  made  by  the 
receivers  and  to  be  entitled  to  the  money  due 
therefor  was  a  sufiScient  reason  for  refusing  the 
judgment.  It  was  not  incumbent  on  the  gar- 
nishee to  show  that  the  claimant  had  a  good  title 
to  the  money.  They  were  stakeholders  merely 
and  were  not  bound  to  determine  at  their  peril 
to  whom  the  money  in  their  hands  should  be 
paid :  Lancaster  County  Bank  for  use  v.  Gross 
eta/.f  50  Pa.  224.  The  answers  of  a  garnishee 
are  not  to  be  construed  with  the  same  strictness 
as  an  affidavit  of  defence,  and  judgment  will  not 
be  entered  on  answers  unless  the  answers  do  by 
fair  interpretation  admit  an  indebtedness  due  to 
the  defendant  for  some  s();)ecific  amount  or,  at 
least,  for  a  sum  sufficient  to  cover  the  plaintiffs 
demand:  Allegheny  Savings  Bank  v.  Meyer  ^/ 
^.,  59  Pa.  361 «  A  garnishee  is  entided  to  the 
protection  of  the  Court,  and  a  judgment  should 
not  be  rendered  against  him  where  there  is  doubt 
as  to  the  defendant's  title  to  the  fund  attached : 
Biddle  v.  The  Bank,  41  L.  I.  15.  In  such  cases 
the  rule  for  judgment  should  be  discharged  and 
the  title  to  the  ^d  determined  by  an  issue  tried 
before  a  jury. 

The  second  reason  was  not  sufficient  as  it  was 
stated  by  the  garnishees.  They  alleged  no  rea< 
son  for  thinking  that  the  judgment  of  the  State 
Court  would  not  afford  them  a  sufficient  voucher 
upon  the  circumstances  of  this  case.  They  did 
not  so  much  as  express  a  fear  upon  that  subject. 
They  simply  set  up  the  advice  of  counsel  that  the 
debt  due  by  them  ' 'cannot  be  subject  to  attach 
ment  in  this  proceeding."  We  think  it  can  be ; 
but  whether  judgment  should  be  rendered  in  any 
given  case  must  depend  upon  circumstances. 
The  accounts  of  the  receivers  must  be  settled  in 
the  Court  which  appointed  them,  and  if  the 
transaction  out  of  which  the  indebtedness  grew 


was  such  as  that  Court  could  not  approve,  or  the 
payment  of  the  money  attached  would  be  a 
withdrawal  of  it  from  the  proper  purposes  of  the 
trust  created  by  the  appointment,  then  in  any 
such  case  upon  the  suggestion  of  the  receivers 
the  State  Court  would  suspend  the  proceedings 
until  the  consent  of  the  proper  Court  be  asked 
and  obtained.  Since  the  Act  of  Congress  of  1888 
we  think  an  attachment  may  issue  against  a  re- 
ceiver as  garnishee,  but  if  it  becomes  necessary 
for  his  protection  to  withhold  judgment  until  the 
opinion  of  the  proper  U.  S.  Court  can  be  taken 
upon  the  propriety  of  the  payment  to  the  attach- 
ing creditor  this  should  be  done.  In  this  case 
we  put  our  reversal  of  the  judgment  wholly  upon 
the  other  ground. 

The  judgment  appealed  from  is  now  reversed 
and  the  record  remitted  with  instructions  to  the 
Court  below  to  discharge  the  rule  for  judgment 
against  the  garnishees  and  proceed  to  determine 
the  right  of  the  claimant,  the  Railroad  Equip- 
ment Company,  to  the  fund  attached  by  an  issue 
to  be  tried  before  a  jury.  w.  c.  s. 


Jan.,  '94,  445-  January  8,  189$. 

Kinsloe  v.  Davis.  Defendant,  'and 
Penna.  R.  R.  Co.,  Garnishee. 

Attachment  execution — Relief  fund  payabk  to 
beneficiary — Condition  precedent, 

A  stipulation  assented  to  by  a  member  of  a  beneficial 
society,  that  benefits  should  be  paid  to  those  named  by 
him  as  beneficiaries  after  his  deaUi,  only  upon  execution 
by  them  of  a  release  of  all  claims  against  a  certain  con- 
tributor to  the  benefit  fund,  is  not  contrary  to  public  pol- 
icy and,  if  contained  in  the  regulations  of  the  company, 
the  execution  of  the  release  becomes  a  condition  precedent 
to  any  payment  by  the  company. 

Where  a  condition  is  to  be  performed  by  a  defendant 
personally  it  cannot  be  performed  for  him  by  a  creditor 
who  has  attached  the  sum  which  would  become  payable 
to  the  defendant  upon  his  performance  of  the  condition. 

Appeal  of  the  Pennsylvania  Railroad  Com- 
pany, garnishee,  from  the  judgments  of  Common 
Pleas  No.  4,  of  Philadelphia  County,  in  a  pro- 
ceeding in  attachment  sur  judgment  wherein  R. 
M.  Kinsloe  &  Son  were  plaintiffs  and  Thomas  B. 
Davis,  defendant. 

The  facts  of  this  case  are  fully  stated  in  the 
opinion  of  the  Supreme  Court,  infra. 

Judgment  was  entered  against  the  garnishee 
for  the  sum  of  I37.50  upon  the  answers  filed. 
The  garnishee  took  this  appeal,  assigning  as  er- 
ror the  action  of  the  Court  in  deciding  that  the 
fund  in  the  hands  of  the  garnishee  belonged  to 
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the  defendant  and  was  subject  to  attachment  by 
his  creditors. 

John  Scott y  /r.,  for  appellant. 

The  plaintiffs  seek  to  compel  the  garnishee  to 
pay  to  them  money  out  of  a  fimd  created  in  part 
by  the  appropriation  of  the  wages  of  the  defend* 
anf  s  father,  and  in  part  by  the  contributions  of 
the  garnishee,  the  father's  employer.  These 
moneys,  under  the  contract  between  the  dead 
lather  and  the  garnishee,  are  payable  onl^  upon 
condition  precedent,  which  has  not  been  per* 
formed  by  the  plaintiffs.  The  rights  of  the  de 
fendant  arise  only  under  the  contract  under 
which  his  father  became  and  continued  to  be  a 
member  of  the  relief  department.  It  is  text 
book  law  that  the  attaching  creditors  can  have 
no  higher  rights  than  the  defendant.  The  con- 
dition is  of  such  a  character  that  it  must  be  per- 
formed by  the  defendant  and  cannot  be  per- 
formed by  the  plaintiffs  on  behalf  of  the  defend- 
ant. It  is  that  the  defendant  execute  a  full  re- 
lease of  all  claims  against  the  garnishee.  The 
reasonableness  of  the  condition  is  not  here  ques- 
tioned, is  not  involved  in  this  case  as  it  stands, 
and  the  garnishee  is  not  called  upon  to  defend 
the  requirement  It  is  sufficient  that  it  is  re- 
quired by  the  garnishee  and  that  it  was  a  term 
and  condition  of  the  agreement  under  which  the 
fond  was  created. 

Johnson  v.  Railroad,  163  Pa.  127. 

Graft  V,  R.  R.  Co.,  8  Atl.  Rep.  206. 

Ringle  v,  R.  R.  Co.,  35  Weekly  Notbs,  379. 

.  The  general  question  of  the  reasonableness  and 
public  policy  of  such  general  regulations  as  are 
here  involved  has  been  passed  upon  in  numerous 
cases  and  the  rules  have  been  uniformly  upheld 
as  reasonable. 

Johnson  v,  R.  R.,  supra. 

Graft  V.  R.  R.,xi^a. 

Ringle  z/.  R.  R.,  svpra, 

Owens  V,  R.  R.  C6.,  35  Fed.  Rep.  715. 

State  to  nse  t/.  R.  R.  Co.,  36  Id.  655. 

Martin  v.  R.  R.  Co.,  41  Id.  125. 

Fuller  z/.  R.  R.  Co.,  67  Md.  433. 

Poller  9.  R.  R.  Co.,  10  Atl.  Rep.  237. 

Spttze  V.  R.  R.  Co.,  23  Id.  307. 

Nor  can  we  assent  to  the  proposition  that  the 
garnishee  is  fully  protected  by  the  judgment.  It 
is  a  protection  pro  tanto  (Beatty  v,  R.  R.  Co., 
134  F^.  294),  but  it  is  only  that.  It  is  not  such 
a  general  release  of  all  possible  claims  as  was 
contemplated  by  the  agreement  under  which 
William  Davis  was  a  member  of  the  relief  de- 
partment and  under  which  only  the  defendant 
is  entitled.  It  would  be  no  bar  to  any  other 
cause  of  action  which  the  defendant  might  have 
or  might  think  he  had  against  the  garnishee. 
B.  d;  O.  R.  R.  Co.  V,  McCnllongh,  12  Grattan,  595. 

It  is  respectfully  submitted  that  the  action  of 
the  Court  below  is  in  fact  permitting  the  attach- 


ing creditor  to  assert  "other  and  higher  rights*' 
than  the  defendant  has  against  the  garnishee.  If 
the  defendant  be  not  in  position  to  demand  this 
payment,  how  can  the  attaching  creditor  compel 
it,  save  by  the  allowance  of  "other  and  higher 
rights"? 

Peter  Boyd,  for  appellees. 

The  appellant's  argument  is  based  entirely  up- 
on the  assumption  of  a  contract  or  agreement  of 
some  kind  existing  between  the  dead  father  and 
the  garnishee,  in  reference  to  the  manner  of 
paying  benefits  due  to  beneficiaries.  The  an- 
swers, however,  do  not  allude  to  any  contract  or 
agreement  of  tiiis  kind.  They  state  emphati- 
(^ly  and  distinctly  that  "there  is  now  due  to  the 
said  defendant  from  the  garnishee"  a  certain 
amount,  but  that  "under  the  regulations  and 
practices"  this  ^um  is  payable  only  to  the  de- 
fendant, and  upon  the  condition  precedent  of  a 
release  being  given  "of  all  claims  whatsoever 
that  might  or  could  be  had  by  said  defendant 
ai^ainst  said  garnishee."  •  Whether  or  not  the 
regulations — they  were  not  even  called  rules — 
are  written,  is  not  stated,  and  what  is  meant  by 
the  "practices"  is  left  entirely  to  conjecture. 
Yet  the  assumption  of  a  contract  or  agreement 
lies  at  the  very  root  of  the  argument.  The  an- 
swers in  this  case,  however,  are  not  only  evasive, 
but  indirectly  negative  the  existence  of  any  con- 
tract, stipulation  or  rule  agreed  to  or  assented  to 
by  the  defendant  or  his  dead  father.  The 
answers  merely  set  up  a  one-side#regulation  or 
practice,  made  for  the  convenience  and  protec- 
tion of  the  railroad  company,  that  before  the 
money  due  to  a  beneficiary  from  a  fund  to  which 
he  or  his  ancestor  contributed  shall  be  paid  to 
him,  he  shall  give  a  release  to  the  company  of 
all  claims  whatsoever  that  might  or  could  be  had 
by  him  against  that  company.  No  more  unrea- 
sonable regulation  than  this  could  be  conceived. 
Furthermore,  the  answers  are  argumentative. 
The  regulations  referred  to  should  be  set  forth  in 
the  answer  in  order  that  they  may  be  construed 
by  the  Court.  The  garnishee  has  not  done  this, 
but  has  placed  its  own  construction  upon  them, 
and  has  left  the  Court  in  the  dark  concerning 
the  exact  phraseology  of  the  regulations  invoked. 
As  this  is  a  case  where  the  garnishee  will  be  fully 
protected  by  a  judgment  of  the  Court,  and  only 
seeks  to  evade  payment  by  insisting  upon  a  re- 
lease in  which  they  alone  are  interested,  the  an- 
swers ought  to  have  been  full  and  complete,  not 
inferential  and  argumentative. 

April  29,  1895.  WiLUAMS,  J.  The  judg- 
ment in  this  case  was  entered  "on  answers" 
made  by  the  garnishee.  The  complaint  now 
made  is  that  the  answers  were  misunderstood,  or 
their  legal  effect  mistaken,  by  the  Court  below. 

The  plaintiff  alleged  that  the  railroad  company 
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was  indebted  to  Thos.  B.  Davis  the  defendant, 
and  sought  to  reach  the  alleged  debt  by  an  at- 
tachment execution  in  which  the  railroad  com- 
pany was  made  garnishee.  Interrogatories  were 
served  and  the  answers  on  which  the  judgment 
was  entered  were  made  in  response  to  them. 
These  answers  deny  any  indebtedness  to  the  de- 
fendant and  any  business  transactions  with  him, 
but  proceed  to  state  that  his  father  was  for  many 
years  in  the  employ  of  the  railroad  company  and 
became  in  March,  1886,  a  member  of  the  Penn- 
sylvania Railroad  Relief  Fund.  This  fund,  made 
up  from  fees  and  dues  of  members  and  dona- 
tions made  by  the  railroad  company,  is  adminis- 
tered by  the  company  in  accordance  with  certain 
fixed  rules  and  regtdations.  One  of  these  ap- 
pears to  be  that  the  member  may  name  the  bene- 
ficiary to  whom  at  his  death  the  sum  named  in 
the  certificate  shall  be  paid.  Another  requires 
the  company  to  pay  only  to  the  person  or  per- 
sons named  as  beneficiaries,  and  upon  the  exe.- 
cution  of  a  release  to'  the  company  from  all 
claims  that  might  or  could  be  made  by  such 
beneficiary  for  or  on  account  of  the  death  of 
said  member.  The  answers  further  set  forth 
that  William  Davis,  the  father  of  the  defendant, 
named  his  five  children  as  his  beneficiaries,  so 
that  the  defendant  would  be  entitled  to  receive 
from  the  company  upon  the  execution  of  the  re- 
lease required,  one-fifth  of  two  hundred  and 
fifty  dollars  1^  by  one-fifth  of  the  funeral  ex- 
penses ;  but  that  under  the  * 'regulations  and 
practice  of  the  said  relief  department"  this  sum 
would  be  payable  to  the  defendant  only,  and  not 
to  him  until  the  execution  and  delivery  of  the 
release. 

Such  associations  organized  for  the  relief  of 
members  in  case  of  injury,  and  of  their  families 
in  case  of  death,  are  not  against  public  policy : 
Johnson  v.  The  Phila.  &  Reading  Railroad  Co., 
163  Pa.  127  ;  and  the  regulations  adopted  in  or- 
der to  secure  the  contemplated  relief  to  the  per- 
sons entitled  to  it  should  be  upheld  unless  they 
are  contrary  to  law.  The  regulations  set  up  in 
the  answers  were  not  contrary  to  law,  and  al- 
though no  copy  of  them  has  been  appended,  the 
correctness  of  the  answers  in  this  respect  has  not 
been  excepted  to  or  denied. 

Accepting  them  as  true,  as  the  motion  for  judg- 
ment "on  answers"  does,  the  question  raised  is, 
do  these  answers  show  a  fund  in  the  hands  of  the 
garnishee  liable  to  seizure  under  the  attachment? 
We  think  they  do  not.  They  show  the  exist- 
ence of  a  fund  belonging  to  the  Pennsylvania 
Railroad  Relief  Association  in  the  hands  of  the 
garnishee.  They  show  that  this  fund  is  admin- 
istered for  the  relief  association  by  the  gar- 
nishee  and  under  the  regulations  which  the  re- 
lief associj^tion  has  adopted.  They  show  that 
under  these  regulations  the  sum  due  to  a  benefi- 


ciary is  payable  only  to  him  or  her  in  persoi, 
and  upon  the  execution  of  a*  release  to  the  rail- 
road company  for  all  liability  growing  out  of  the 
accident  or  death  by  reason  of  which  the  money 
is  payable.  An  attaching  creditor  is  not  witlun 
the  mischief  against  which  the  relief  association 
was  intended  to  a£ford  protection.  He  does  not 
fall  within  the  description  of  the  person  or  per- 
sons entitled  to  take.  He  can  neither  execute, 
or  conqpel  his  debtor  to  execute,  the  release  to 
the  railroad  company.  The  answers  do  not  sup- 
port the  judgment,  and  for  this  reason  it  is  re- 
versed. 

The  record  is  remitted  and  a  procedendo 
awarded. 

w.  c.  s. 


Common  pieai^. 


C.  P.  No.  4,  Dec.  '94,  No.  890.  May  4, 1895. 

Prospect  Building   and  Loan  Ass'n  v. 
George  B.  Russel. 

Mortgage  of  land  in  two  countUt — Foreclosure'^ 
Sheriffs  sale  in  one  of  such  counties — Act  of 
March  23^  1877. 

A  mortgage  of  real  estate  in  two  or  more  countiet  mav 
be  foreclcMed  in  either  county,  under  the  Act  of  March 
S3, 1877,  and  it  is  not  necessary  that  the  real  estate  should 
be  adjoining  tracts  divided  by  the  eonnty  line. 

Rule  to  set  aside  sheriff's  sale  of  real  estate 
situated  in  Delaware  County. 

This  was  an  action  of  scire  fecias  on  a  mort- 
gage of  a  house  and  lot  in  the  City  of  Philadel- 
phia and  another  house  and  four  lots  in  Pros- 
pect Park,  Delaware  County.  The  mortgage 
was  foreclosed  in  Philadelphia  County  and  both 
properties  were  sold  separately  by  the  sheriff  in 
Philadelphia.  The  properties  do  not  adjoin 
each  other,  but  are  several  miles  apart. 

On  the  petition  of  David  Garrison,  executor 
of  D.  A.  Hall,  a  creditor  of  the  defendant  bjr  a 
judgment  recovered  in  Delaware  Countjr  be- 
fore the  sheriff's  sale,  a  rule  was  granted  to 
show  cause  why  the  sale  of  the  real  estate  in 
Delaware  County  should  not  be  set  aside. 

V.  Gilpin  Robinson^  for  the  rule. 

This  Court  has  no  jurisdiction  to  authorise 
the  sale  in  Philadelphia  of  real  estate  in  another 
county.  The  Act  of  March  23, 1877,  P.  L.  «<, 
which  provides  that  where  the  real  estate  bound 
by  the  lien  of  a  mortgage  shall  be  situated  in 
two  or  more  counties,  it  shall  be  lawful  to  com- 
mence foreclosure  proceedings  in  either  of  the 
counties  where  the  mortgage  may  be  recorded^ 
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does  not  apply  where  the  properties  are  sepa- 
rate and  distinct  tracts.  Tiie  Act  applies  only 
to  the  case  of  one  tract  situated  partly  in  one 
county  and  partly  in  another,  the  same  as  the 
Act  of  June  13,  1840,  sec.  za,  P.  L.  692,  which 
authorizes  the  sale  of  lands  which  lie  in  adjoin- 
ing tracts  in  different  counties.  Suppose  we 
were  in  Erie  County,  it  would  be  a  great  hard- 
ship to  compel  us  to  attend  a  sheriff's  sale  in 
Philadelphia. 

Thayxr,  p.  J.  Your  complaint  should  be 
made  to  the  I^islature  and  not  to  us.  The 
Act  is  a  remedial  statute,  passed  to  give  a  rem- 
edy where  one  was  needed. 

Arnold,  J.  If  you  will  read  the  whole  of 
the  Act  you  will  find  that  the  Act  was  passed  to 
meet  just  such  a  case  as  this.  It  provides  that 
the  sale  under  the  writ  of  levari  iiEu:ias  issued  on 
the  judgment  in  the  county  where  it  was  ob- 
tained, shall  vest  in  the  purchaser  the  entire  es- 
tate of  the  mortgagor,  as  well  in  the  county 
where  the  scire  facias  was  issued  as  in  the  other 
counties  where  the  mortgage  was  recorded; 
provided  that  an  exemplification  of  the  record 
shall  be  entered  in  the  other  counties,  and  ad- 
vertisement of  the  sale  shall  be  made  there. 

John  M.  Ridifigs^  contra. 

We  have  complied  with  the  Act  by  filing  an 
exemplification  in  Delaware  County  and  adver- 
tising the  sale  in  that  county. 

Robinson  in  reply.  Section  ^  of  the  Act  sup- 
ports our  contention  as  it  authorises  the  Court  to 
order  and  direct  that  the  lands  may  be  sold  in 
parcels  as  divided  by  the  county  lines  or  other- 
wise, as  may  best  suit  the  interests  of  parties 
having  liens  in  different  counties.  Our  lien  is  in 
Delaware  County,  and  we  ought  not  to  be  com- 
pelled to  come  to  Philadelphia  to  attend  a 
sheriff's  sale. 

Thx  Court.    Rule  discharged. 

rNoTB.  The  oaiistioii  of  the  plaintiff  to  file  an  exem- 
plmcation  in  the  adjoining  comity  as  required  by  the  Act 
of  Jane  13, 1S40,  will  not  deitroy  the  jorisdiction  of  the 
Govt  or  prejudice  the  title  of  the  purchaser,  although  it 
may  afiect  the  plaintiff's  lien :  EUiott  v,  McGowan,  22 
Pa.  198.] 


a  p.  No.  2. 


June,  1893  ;  314  M.  L.  D. 


Clymer  Paving  Con^pany  v.  Donegan. 

Mechanic/  Hem — Worh  and  materials  for  path 
111  ^Vl.      ing-^Act  of  1836 — Curbing. 

A  paTement  cannot  be  regarded  as  laid  in  the  "erection 
mad  constniction  of'  the  biilding  itself,  and,  therefore, 
wock  done  and  material  famished  for  the  paring  are  not 
the  sobjects  of  a  mechanic's  lien. 


Section  29  of  the  Act  of  1836  provides  a  lien  for  curb- 
stones only. 

The  lien  is  contrary  to  common  law,  and  is  entirely 
a  creature  of  statute,  and  unless  it  can  be  shown  to  be 
within  the  Act,  it  does  not  exist. 

Sur  rule  to  strike  off  mechanic's  lien. 
The  facts  are  fully  stated  in  the  opinion,  in- 
fra. 

George  E.  Johnson^  for  the  rule. 
Edwin  O.  Michener^  contra. 

April  25,  1895.  Pknnypackir,  J.  The  lien, 
filed  against  nineteen  houses  and  lots,  on  the 
north  side  of  Dennie  street,  at  the  distance 
of  126  feet  \yi  inches  southwest  from  the 
southwest  side  of  Germantown  avenue,  in  the 
28th  ward,  set  out :  ''The  said  debt  or  sum  of 
1 1 95. 70  is  the  agreed  price  and  value  of  certain 
materials,  work  and  labor  furnished,  done  and 
performed  in  laying  cement  sidewalks,  pave- 
ments and  copings  on  the  premises  at,  in  and 
about  the  said  buildings,  by  the  said  claimant, 
for  and  about  the  erection  and  construction  of 
said  several  adjoining  buildings,  in  accordance 
with  one  entire  contract  therefor,  which  con- 
tract consisted  of  a  written  jMroposal  made  by 
said  claimant,  and  the  verbal  acceptance  thereof 
by  said  owner  and  contractor,  a  copy  of  which 
written  proposal  is  hereto  attached." 

The  written  proposal  attached  was  as  fol- 
lows:— 

"We  propose  to  lay  cement  pavement  and  cop- 
ing, at  the  nineteen  houses  you  are  now  build- 
ing on  the  north  side  of  Dennie  street,  west  of 
Germantown  avenue,  as  follows :  Do  no  grad- 
ing or  filling  in  with  cinders ;  put  down  a  three- 
inch  concrete,  with  one- inch  top  finish,  making 
in  all  a  good,  substantial  four-inch  artificial 
stone  pavement,  five  feet  wide,  with  an  entrance 
tQ  step  and  running  to  curb  in  front  of  step ; 
use  good  material,  such  as  crushed  stone  or  slag 
and  sharp  gravel,  with  imported  Portland 
cement,  and  a  three-inch  coping  around  grass 
plot  near  house,  for  the  sum  of  I380." 

It  appears,  therefore,  from  the  proposal 
which,  when  accepted,  constituted  the  contract, 
that  the  work  done  was  to  lay  a  five-feet  wide 
cement  pavement  in  front  of  the  houses,  with 
an  entrance  to  the  step  of  each  and  running 
thence  to  the  curb  of  the  street,  and  to  put  a 
three-inch  coping  around  a  grass  plot  in  the 
yard.  Are  such  work  and  matmals  the  subjects 
of  a  mechanic's  lien?  Upon  this  question 
there  has  been  a  diversity  of  opinion,  and 
there  have  been  a  number  of  contradictory  de- 
cisions. In  Edelkamm  v.  Comly,  i  District 
Reps.  505,  the  Court  of  Common  Pleas  No.  3, 
of  this  county,  held,  that  a  mechanic's  lien 
could  not  be  sustained  for  materials  ftunished 
for  sidewalks  laid  in  front  of  buildings  at  the 
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time  of  their  erection.  In  Cloud  v.  Kendrick, 
I  Weekly  Notes,  601,  the  Court  of  Common 
Pleas  No.  4,  ruled  in  the  same  way.  In  Church 
V.  Allison,  10  Barr,  413,  the  Judge  in  the  Court 
below  instructed  the  jury  that  if  the  bricks  in 
controversy  were  furnished  to  be  used  for  the 
pavement  and  for  the  walls  enclosing  the  church, 
they  could  not  be  the  subject  of  a  lien.  While 
his  judgment  was  affirmed  in  the  Supreme 
Court,  the  affirmation  was  based  upon  other 
grounds,  and  this  question  was  not  decided  in 
that  Court.  In  Barclay's  Appeal,  i  Harris, 
495,  a  lien  was  filed  against  a  building  and  ap- 
purtenances, and,  in  the  Supreme  Court,  the 
lien  was  stricken  off,  upon  the  ground  that  an 
appurtenance  might  be  a  yard  or  an  out-house, 
and  was  therefore  not  within  the  purview  of  the 
statute.  In  Yearsley  v.  Flanigen,  10  Harris, 
489,  the  Court  below  held,  that  the  pavement 
was  no  part  of  the  building,  and  that  conse- 
quently work  done  upon  it  within  the  six  months 
was  not  sufficient  to  preserve  the  lien.  The 
judgment  was  reversed  in  an  opinion  in  which 
the  learned  Judge  of  the  Supreme  Court  does 
not  succeed  in  making  very  clear  just  what  was 
his  thought.  However,  it  was  there  decided 
that  where  there  was  an  entire  contract  to  do 
all  of  the  brick  work  upon  a  building,  and  this 
contract  included  the  bricks  of  the  pavement, 
the  laying  of  bricks  upon  the  pavement,  within 
the  six  months,  was  sufficient  to  preserve  the 
lien  for  the  whole  work.  As  to  the  effect  of  a 
contract  to  lay  pavement  alone,  no  suggestion 
is  made.  In  Webster  v.  Wakeling,  2  Weekly 
NoT^s,  III,  Court  of  Common  Pleas  No.  2,  re- 
fused to  strike  off  a  lien  filed  for  ^'paving 
bricks;"  but  there  is  hothinpf  in  the  report  to 
show  whether  or  not  these  bncks  were  furnished 
on  the  credit  of  the  building,  or  whether  or  not 
they  were  intended  to  be  used  for  a  pavement. 
In  Dobbins  v.  McGonigal,  20  Weekly  Notes, 
21,  Court  of  Common  Pleas  No.  3,  made  abso- 
lute a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence,  where  the  affidavit  set  up 
that  a  large  portion  of  the  bricks  for  which  the 
lien  was  filed  were  paving  bricks,  and  were  used 
in  laying  the  footway  in  what  was  a  public  high- 
way. The  affidavit  failed  to  show  what  propor- 
tion of  the  bricks  were  so  used,  and  to  show 
that  they  were  not  furnished  upon  the  credit  of 
the  building.  In  Hershey  v,  Gohn,  i  Penn)rp. 
40,  the  Supreme  Court  held,  that  the  Court  be- 
low were  right  in  refusing  to  instruct  the  jury 
that,  if  all  the  bricks  furnished  within  six 
months  were  furnished  for  pavements,  gutters 
and  walling  up  a'privy,  the  plaintiff  could  not 
recover,  putting  the  decision  on  the  ground, 
that  it  mattered  not  what  the  bricks  were  fur- 
nished for,  if  they  were  furnished  on  the  credit 
of  the  building  before  it  was  finished. 


The  same  question  arose  in  the  case  of  Paving 
Co.  V,  Weir,  3  District  Reps.  3  a,  in  the  Court  of 
Common  Pleas  No.  4,  and  thieit  Court,  without 
referring  to  its  previous  decision  in  Cloud  r. 
Kendrick,  supra^  reached  adifferast  conclusion 
and  sustained  the  lien.    Judge  Arnold,  who 
filed  the  opinion  in  that  case,  says,  that  were  it 
not  for  section  29  of  the  Act  of  June  16, 1836, 
giving  a  lien  for  curbstones,  he  would  be  in- 
clined to  doubt  whether  a  lien  has  been  con- 
ferred for  work  done  and  materials  furnished 
for,  as  well  as  used  in,  the  construction  of  side- 
walks and  pavements,  as  api^ied  to  that  part  of 
the  street  which  the  adjoining  owner  is  bound 
to  pave  and  repair.     He  considered,  however, 
that  it  was  not  to  be  presumed  that  the  Legisla- 
ture meant  to  confer  a  lien  for  a  curbstone,  un- 
less it  was  understood  that  a  claim  for  con- 
structing the  pavement  was  included  within  the 
lien  law.      If,  as  the  learned  Judge  seems  to 
concede,  the  language  of  the  Act  does  not  in 
itself  bear  this  construction,  the  reasoning  does 
not  appear  to  be  very  satisfactory.     The  lien  is 
contrary  to  the  common  law,  and  is  entirely  the 
creature  of  statute,  and,  unless  it  can  be  shown 
to  be  within  the  Act,  it  does  not  exist.  A  curb- 
stone is,  in  fact,  a  part  of  the  pavement,  in- 
tended to  mark  the  limits  of  the  pavement  and 
support  the  rest  of  it.      If  there  was  a  lien  for 
the  pavement,  there  was  also  alien  for  the  curb- 
stone, and  no  necessity  for  special  legislation 
with  respect  to  it.     The  fact  that  section  29  of 
liie  Act  of  1836  provides  for  a  lien  for  curb- 
stones, shows  that  the  Legislattu-e  considered 
that,  without  this  section,  there  would  have  been 
no  such  lien.     The  argument  is  therefore,  at 
least  fully  as  strong  when  turned  the  other  way. 
We  are  compelled  to  look  at  the  Act  to  see 
whether  work  and  materials  furnished  for  and 
used  in  the  construction  of  a  pavement  are  any- 
where included  within  its  terms.     The  words  of 
the  Act  are,  that  ''every  building''  shall  be  sub- 
ject to  a  lien  for  work  don^  and  materials  furn- 
ished *'for  or  about  the  erection  or  construction 
of  the  same."     Is  the  pavement  which  is  laid 
in  front  of  a  building  in  any  sense  a  necessary 
part  of  the  erection  and  construction  of  the 
building  ?    Is  not  the  building  complete  though 
no  pavement  be  laid  at  all?     It  is  no  doubt  an 
important  means  of  getting  access  to  the  build- 
ing, but  in  this  respect  no  more  important  than 
the  board-walk  which  often  leads  from  country 
houses  to  the  railroad  station.      The  pavement 
is,  in  fact,  a  part  of  the  highway,  over  which 
the  adjoining  owner  has  no  exclusive  right  and 
control  as  he  has  over  the  building.      He  may 
be  required  to  lay  the  pavement  and  keep  it  in 
repair,  by  direction  of  the  municipality,  whether 
there  is  any  building  upon  the  adjacent  ground 
or  not.     What  difference  is  there  between  the 
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asphalt  street  and  the  fafrick  pavement,  except 
that  the  one  is  used  by  wagons  and  the  other  by 
foot-passengers?  Since^  then,  the  building  may 
be  complete  without  any  pavement,  and  the 
pavement  may  be  and  often  is  required  to  be 
laid  without  reference  to  the  building,  and 
since,  when  it  is  laid,  it  becomes  a  part  of  the 
public  highway,  we  think  it  cannot  be  properly 
regarded  as  laid  in  the  erection  and  construc- 
tion of  the  building.  The  question  of  the  cop- 
ing in  the  yard  is  covered  by  the  case  of  Bar- 
clay's Appeal,  supra.  We  regret  that  the  con- 
clusion here  reached  differs  from  that  of  a  Court 
so  apt  to  be  right  as  Common  Pleas  No.  4,  and 
hope  that  this  case  maybe  taken  to  the  Supreme 
Court,  so  that  the  question  so  diversely  treated 
may  be  definitely  settled.  The  rule  is  made 
absolute.  f.  b.  n. 


<!^t^ljans'  Court. 


April,  1881, 481. 
BrQlasky's  Estate. 

Commissions  of  executors^  etc. — Compensation 
for  umisual  care  and  skill, 

A  generqns  compensation  will  be  allowed  to  executors 
and  ^er  trustees  whenever  through  their  skiU,  personal 
service  and  onosnal  endeavors,  a  lar^  and  unexpected 
profit  is  earned  for  the  estate.  And  this  is  so,  even  when 
the  executor  or  tmstee  has  an  undivided  interest  in  the 
estate,  for  his  management  has  inured  to  the  benefit  of 
the  otiier  parties  interested. 

Exceptions  to  adjudication. 

The  adjudication,  which  is  the  subject  of  the 
present  exception,  is  that  of  the  fourteenth  ac- 
count of  Henry  C.  Brolasky,  executor  and  trus- 
tee under  the  will  of  Simon  Brolasky,  deceased. 
The  subject  of  the  account  is  the  proceeds  of 
the  sale  of  the  property,  1235  Chestnut  street, 
Philadelphia.  In  1838  the  testator  bought  the 
property  for  |i4,ooo.  In  1882,  the  present  ac- 
countant refused  I501000  for  it.  The  aggre- 
gate rent  of  the  Chestnut  street  building  and  of 
the  building  on  the  rear  of  the  lot  was  I3100. 
By  securing  William  Boothby  as  tenant  and 
tlurough  his  success,  the  accountant  had  in- 
creased the  rent  in  1888  to  #6,250.  After  a 
great  deal  of  careful  manipulation — including 
the  securing  of  the  sale  of  the  property  on  the 
east  to  Boothby  and  his  partner  for  a  moderate 
figure,  the  accountant  sold  1235  Chestnut  street 
to  them  for  1119,500.  The  accountant  was  a 
real  estate  broker,  but  did  not  make  any  charge 
for  his  services  as  such.    At  the  audit,  before 


Penrose,  J.,  he  claimed  five  per  cent,  commis- 
sion, which  was  allowed,  the  auditing  Judge 
saying  that,  although  two  and  a  half  or  three 
per  cent,  would  have  been  the  usual  commis- 
sion, that  the  services  performed  showed  unusual 
care  and  skill. 

The  exceptions  relate  to  the  allowance  of  this 
commission. 

Silas  W.  PettiU  for  exceptants. 

F,  Carroll  Brewster^  for  the  accountant. 

March  30, 1895.  Hanna,  P.  J.  The  Courts 
are  always  disposed  to  treat  executors  and  other 
trustees  with  fairness  and  liberality,  especially 
where  their  conduct  and  management  of  the 
trust  have  been  to  the  interest  and  advantage  of 
the  estate :  Shinn's  Estate,  166  Pa.  121.  And 
a  generous  compensation  is  uniformly  allowed 
to  them  whenever  it  appears  that,  through  their 
skill,  personal  service  and  unusual  endeavors,  a 
large  and  unexpected  profit  is  earned  for  their 
cesiuis  que  trust 

And  it  matters  not  whether  it  be  from  a  sale 
of  personalty  or  realty  a  trustee  •  receives  the 
compensation  he  earns  and  deserves.  And  from 
reasons  of  public  policy,  his  services  and  labor 
performed  should  not  be  regarded  with  a  spirit 
of  illiberality  or  false  economy.  It  is  always 
for  the  benefit  and  advantage  of  the  parties  in- 
terested that  faithful  conduct  and  skill  in  man- 
agement be  liberally  rewarded,  and  such  an  ap- 
preciation is  an  incentive  to  .every  trustee  to  re- 
gard the  interests  of  his  cestui  que  trust  para- 
mount to  every  other  consideration. 

In  the  present  case,  the  accountant  has  acted, 
not  only  as  a  trustee,  but  in  the  line  of  his  own 
occupation — that  of  a  real  estate  broker — and 
sold,  at  a  very  handsome  advance,  the  par- 
cel of  real  estate  from  the  sale  of  which  arises 
the  present  controversy.  He  thus  has  saved  the 
expense  of  a  real  estate  agent,  who  would  be 
entitled  to  the  usual  compensation.  In  addi- 
tion, he  has  exercised'  great  skill  in  the  man- 
agement of  and  given  personal  services  and  at- 
tention to  the  sale,  the  result  of  which  is  largely 
to  the  benefit  of  all  the  parties  interested. 

It  is  true  he  has  an  undivided  interest  him- 
self; but,  still,  all  that  he  has  done  largely  in- 
ures to  the  advantage  of  the  other  parties  in- 
terested. Under  all  the  circumstances  of  the 
case,  he  not  only  is  clearly  entitled  to  the  usual 
and  ordinary  rate  of  compensation,  but  fairly 
and  equitably  entitled  to  additional  compensa- 
tion for  much  more  than  the  ordinary  services 
rendered  by  him.  And  it  comes  with  ill  grace 
from  the  parties  interested  to  complain  that  he 
has  placed  an  exorbitant  value  upon  his  ser- 
vices. All  in  excess  of  the  usual  rate  may  well 
be  allowed  to  him  as  additional  compensation  ; 
and  in  this  view,  it  is  properly  allowed  by  the 


Digitized  by 


Google 


264 


WEEKLY  NOTES  OF  CASES. 


auditing  Judge.  All  the  facts  are  clearly  stated 
in  the  adjudication,  and  the  reasons  given  by 
the  auditing  Judge  fully  justify  his  conclusion. 
As  we  agree  therewith,  the  exceptions  are  dis- 
missed, and  the  adjudication  confirmed. 


F.    B.   N. 


October,  1893, 217. 

Richard's  Estate. 

Wills— Codicils— Revccaiian  by — Residuary 
gifts^Ituonsisient  bequests, 

A  retidaary  gift  bj  codicil  revokes  a  retiduaiy  gift  by 
wilL 

The  doctrine  that  the  Coort,  whencTer  possible,  will 
reconcile  two  diqiositions  which  are  apparently  incon- 
sistent, does  not  apply  as  between  a  will  and  codicil. 
Between  a  will  and  codicil  the  argomeat  is  stronger  in 
fsTor  of  reTOcatkm,  and  the  words  of  rerocation  need 
not  be  as  clear  as  the  words  of  the  original  (rift. 

A  codicil  is  part  of  the  will  •  Uierefore,  when,  in  a 
later  codicil,  a  testator  refers  to  his  will,  he  will  be  held 
to  have  referred  to  earher  codicils  as  well. 

^   Petition  for  review. 

The  facts  are  clearly  stated  in  the  opinion  of 
Ashman,  J. 

Leoni  McUck  and  Sheldon  Potter ^  for  peti- 
tioners. 

Theodore  F.  Jenkins ^  contra. 

April  27, 189c.  Ashman,  J.  The  will  ^ve 
to  Mary  Rose  (Lady  Superior  of  the  hospital) 
and  to  testatrix's  sister  and  two  nieces,  each  |soo. 
The  first  codicil  gave  one  of  the  nieces  f  500, 
revoked  the  legacy  to  the  sister,  and  instead 
gave  her  the  residue  of  the  estate.  The  second 
codicil  revoked  ^'all  former  bequests  or  legacies 
to  all  persons  mentioned  in  the  will,"  and  gave 
to  Mary  Rose  ''all  the  residue  of  my  estate,  if 
any  be  left  after  my  death,  for  her  personal  use, 
provided  she  keeps  me  in  the  hospital  until  I 
die.  Sister  Rose  will  give  my  body,  when  dead, 
a  proper  Christian  burial." 

It  was  a^own  that  the  testatrix  remained  and 
was  cared  for  in  the  hospital  until  her  death, 
and  was  decently  buried  therefrom.  The 
auditing  Judge  awarded  the  fund  in  the  hands  of 
the  executor  to  Biary  Rose. 

We  think  there  is  no  doubt  as  to  the  correct- 


ness of  this  decree.  It  was  very  clearly  the  in- 
tention of  the  testatrix  to  revoke  all  the  l^acies 
which  preceded  the  gift  in  the  second  codidL 
She  expressly  revoked  ''all  legacies  to  all  per- 
sons mentioned  in  her  will."  The  sister  and 
the  niece  were  among  the  persons  who  were  so 
mentioned,  and  if  they  are  entitled  to  the  lega- 
cies bestowed  by  the  first  codicil,  then  "all 
legacies"  to  them  are  not  revoked.  The  re* 
siduary  bequest  to  the  sister  was,  unquestionably, 
revoked,  because  the  final  codicil  gave  the  resi- 
due to  Mary  Rose.  A  residuary  gift  by  codicil 
revokes  a  residuary  gift  by  will :  Earl  of  Hard- 
wick  V.  Douglas,  7  C.  &  Finnelly,  795.  Both 
gifts  in  the  former  codicil  stood  on  the  same 
footing,  and  .if  one  fell,  the  other  fell  likewise. 
It  is  true  that,  whenever  possible,  the  Court  will 
reconcile  two  dispositions  which  are  apparently 
inconsistent.  Thus,  where  the  same  property 
was  given  to  two  persons,  in  difierent  parts  of 
the  same  will,  they  were  decreed  to  take  as  joint 
tenants:  Paramour  9.  Yardley,  Plow.  541; 
see  Kiver  v.  Oldfield,  4  I>e  Gex.  &  J.  30;  Colt 
9.  Colt,  32  Conn.  422.  But  this  doctrine  doa 
not  apply  as  between  a  will  and  codicil  (Evans 
V,  Evans,  17  Sim.  107),  because,  between  a  will 
and  codicil,  the  argument  is  stronger  in  favor 
of  revocation  (Kermode  v.  Macdonald,  L.  R. 
I  Eq.  457)»  and  the  words  of  revocation  need 
not  be  as  clear  as  the  words  of  original  gift : 
Wallace  v.  Sejrmour,  20  Week.  Rep.  634.  Thus, 
where  property  was  given  to  A.  for  life,  with 
remainders  over,  and  only  the  gift  to  A.  was 
revoked,  but  the  property  was  givoi  absolutely 
to  B.,  the  whole  original  gift  was  held  to  be 
revoked  :  Fry  v.  Fry,  ^  Jur.  894.  So,  wh«e 
the  revocation,  taken  literally,  applied  only  to 
a  devise  of  real  estate  to  one  to  whom  personal 
estate  was  also  given,  the  codicil  was  determined 
to  have  revoked  both  the  devise  and  the  legacy: 
Read  v.  Backhouse,  2  R«  &  M^l.  546.  If  we 
have  recourse  to  the  familiar  principle,  that  the 
codicil  is  part  of  the  will,  we  shall  reach  the 
same  result.  Under  that  doctrine,  when,  in  the 
later  codicil,  the  testatrix  spoke  of  her  will, 
she  must  be  held  to  have  referred  as  well  to  the 
prior  codicil.  How  fiar  the  principle  is  here  ap- 
plicable, may  be  seen  by  referring  to  Sherer  9. 
Bishop,  4  Bro.  C.  C.  55,  and  Hall  v.  Seveme, 
9  Sim.  515,  where  the  question  is  discussed 
from  dififerent  standpoints.  The  petition  is  dis- 
missed. F.  B.  N. 
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Assigned  Estate  of  Edward  S.  Handy, 

Jr. 

Lamed  &  Haas's  Appeal. 

Philadelphia  Trust  Co.  et  al.'s  Appeal. 

Sale  of  undivided  interest  of  debtor — Act  of 
February  ij,  1876^  P.  Z.  4 — Advancement-^ 
Loan —  Charge  on  realty — Blending  realty  and 
personalty — Assignment  of  personalty  to  cred- 
itor as  security — Right  of  hen  creditor  to  use 
Hen  in  bidding— Act  of  April  20, 1846,  P.  Z. 
411— Spendthrift  trust—  WilL 


Where  a  testator  by  his  will  directs  his  executors  "to 
adrance  by  way  of  loan*'  to  a  son  a  sum  of  money,  on 
the  arriTid  of  the  son  at  a  certain  age,  and  the  son 
reaching  said  age  in  the  father's  lifetime-  he  him 
self  gives  to  the  son  the  said  sum  and  takes  the  son's 
note  therefor,  which  by  a  codicil  to  his  will  he  directs 
shall  bear  mterest,  to  be  deducted  from  the  son's  income 
giTen  him  by  the  wOl,  during  the  life  of  the  testator's 
widow,  and  at  her  death  the  principal  to  be  deducted 
from  the  share  then  payable  to  the  son,  the  transaction  is 
a  loan,  although  made  payable  in  a  specified  way,  and 
not  an  advancement 

Where  under  such  circumstances  the  testator  has 
blended  his  entire  estate,  until  partition  shall  be  made  bv 
trustees,  and  bequeathed  to  his  son  a  share  in  such 
blended  estate,  the  loan  to  the  son  becomes  a  charge  on 
his  whole  share  including  the  real  estate. 

An  assignment  by  a  debtor  of  property  to  a  creditor  as 
seanity  for  a  debt  due  him,  is  not  such  an  assignment  in 
tnut  for  the  benefit  of  creditors  as  must  be  recorded  with- 
in thirty  dajrs,  but  is  valid  without  record,  at  least  so  far  as 
it  concerns  personalty. 

Where  a  debtor  owns  an  undivided  interest  in  remain- 
der in  an  estate  which  embraces  several  pieces  of  realty, 
and  the  assessed  values  of  the  properties  show  a  small 
margin  in  the  favor  of  the  debtor  after  the  pa3rment  of  his 
debts,  yet  as  his  interest  is  not  to  be  determined  until 
after  a  life  estate,  there  is  a  sufficient  element  of 
uncertainty  to  justify  a  Court  in  granting  an  order  of  sale, 
under  the  Act  of  February  17, 1S76,  P.  L.  4,  on  the  peti 
tion  of  an  assignee  for  benefit  of  creditors. 

While  the  Act  of  1876  in  terms  applies  only  to  real 
estate,  yet  as  it  is  a  remedial  statute,  it  is  to  be  interpreted 
liberally,  and  where  an  estate,  in  which  the  debtor  has  an 
interest,  is  composed  of  both  realty  and  personalty,  and  it 
is  within  the  discretion  of  the  trustees  of  said  estate  to  dis< 
tribute  the  same  in  any  way  they  may  see  fit,  so  that  the 


sonalty  or  realty  or  partly  in  each,  the  Court  may  make  an 
order  of  sal^  of  the  debtor's  share. 

The  fact  that  such  a  sale  deprives  a  lien  creditor  of  his 
right  under  the  Act  of  April  20,  1846,  P.  L.  411,  to  use 
his  lien  as  money  in  bidding  at  the  sale,  does  not  prevent 
a  sale  by  order  of  Court  under  the  Act  of  1876. 

Before  ordering  a  sale  under  the  Act  of  1876  it  is  the 
duty  of  the  Court  to  ascertain  and  fix  the  priority  of  the 
liens  which  will  be  discharged  by  the  sale. 

A  will  bequeathing  testator's  estate  in  trust  to  allow  his 
widow  to  occupy  testator's  houses  with  his  children ;  pay 
half  of  the  income  of  the  estate  to  the  widow,  and  the 
other  half  to  the  children ;  on  the  death  of  the  widow  to 
pay  one-fourth  of  the  income  to  each  of  testator's  daugh- 
ters for  her  separate  use ;  upon  the  death  of  a  daughter 
to  pay  three-fourths  of  the  principal  of  her  share  to  her 
issue,  if  any;  when  each  of  testator's  sons  attain  twenty- 
one  to  advance  him  in  the  discretion  of  the  trustees  and 
with  the  widow's  consent,  a  certain  amount,  and  after  the 
death  of  the  widow  to  pay  to  each  of  the  sons  one-half 
of  his  share  when  he  attains  the  age  of  twenty  five,  one- 
fourth  when  he  attains  the  age  of  twenty-eight,  and  the 
remaining  fourth  to  hold  on  a  spendthrift  trust  for  the  son 
for  life ;  creates  a  spendthrift  trust  for  each  son  in  the 
one-fotnrth  only,  and  that  particular  trust  is  not  extended 
to  the  whole  share  of  a  son  by  a  codicil  directing  a  divi- 
sion of  the  estate  into  four  shares  on  the  death  of  the 
widow  and  diat  one  equal  share  shall  be  held  by  the  trus- 
tees for  each  one  of  testator's  children  "upon  the  trusts 
and  for  the  same  purposes  as  are  set  forth  in  my  will  and 
for  no  other  trust  or  purpose  whatsoever." 


Appeals  of  William  H.  Larned  and  Edwin  }. 
HsjaSy  co-partnerS|  trading  as  Larned  &  Haas, 
ana  of  the  Philadelphia  Trust,  Safe  Deposit  and 
Insurance  Company,  and  others,  executors  of  and 
trustees  under  the  will  of  Edward  S.  Handy, 
deceased,  from  the  decree  of  the  Common 
Pleas  for  the  County  of  Philadelphia. 

C.  Berkeley  Taylor,  Esq.,  assignee  for  the 
benefit  of  creditors  of  Edward  S.  Handy,  Jr., 
presented  a  petition  to  the  Court  of  Common 
Pleas  No.  4,  setting  forth  that  Edward  S.  Handy 
died  in  1890,  leaving  a  will  dated  May  27, 1874, 
and  several  codicils  thereto,  by  which  after  cer- 
tain bequests  he  devised  all  his  property  to  the 
Philadelphia  Trust,  Safe  Deposit  and  Insurance 
Company,  Edward  S.  Handy,  Jr.,  and  Harry  H. 
S/  Handy,  in  trust,  to  dispose  of  the  income  dur- 
ing the  life  of  the  wife,  R.  A.  Virginia  Handy, 
and  after  the  death  of  his  said  wife  :  **To  pay 
to  each  of  my  sons,  as  he  shall  attain  the  age  of 
twenty-five  years,  one-half  of  his  share  of  my 
estate,  his  share  being  one-fourth  part  of  my  es- 
tate, and  in  the  part  now  directed  to  be  paid 
shall  be  included  the  sum  of  twenty  thousand 
dollars,  with  interest,  if  there  be  any  unpaid, 
and  if  it  have  been  paid,  then  the  principal  sum 
only,  and  this  sum  with  or  without  interest,  as 
the  case  may  be,  shall  be  part  of  the  sum  di- 
rected to  be  paid  to  my  sons  as  they  respectively 
attain  the  age  of  twenty-five  years ;  and  further 
to  pay  to  each  of  my  said  sons  as  he  shall  attain 


share  of  the  debtor  may  be  assigned  to  him  either  in  per- 1  the  age  of  twenty-eight   years,  one-half  of  the 
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remainder  of  their  share  of  my  said  estate  ;  and 
the  remainder  of  each  son's  share  the  said  trustee 
shall  hold  and  invest  and  re-invest  and  pay  the 
net  income  to  my  said  sons  during  their  respec 
tive  lives,  so  as  the  same  shall  not  be  liable  for 
their  debts,  or  be  subject  to  execution,  attach 
ment  or  sequestration  for  any  debts  or  liabilities 
whatsoever ;  and  upon  the  death  of  my  sons  re 
spectively  the  said  principal  sum  shall  be  paid  to 
their  children  or  the  issue  of  deceased  children, 
such  issue  taking  the  parent's  share ;  and  if  my 
sons  or  either  of  them  shall  die  without  leaving 
such  issue  behind  them,  then  to  hold  the  same 
for  my  surviving  children  as  if  the  same  had 
formed  part  of  their  original  shares,  and  until 
the  payment  of  the  principal  sums  to  my  sons, 
as  herein  provided,  it  is  my  will  that  my  said 
trustees  shall  pay  them  the  net  income  of  their 
respective  shares,  but  so  as  the  same  shall  not  be 
liable  for  their  debts;"  that  by  article  fifth  of 
said  will,  he  did  devise,  as  follows :  "(5)  When 
my  sons  Edward  and  Harry,  or  either  of  them, 
shall  attain  the  age  of  twenty-one  years,  at  the 
discretion  of  my  said  trustees,  provided  my  wife 
consents,  to  advance  to  such  son  or  sons,  byway 
of  loan,  the  sum  of  twenty  thousand  dollars, 
upon  which  interest  shall  be  charged  to  the  son 
receiving  the  same,  and  which  interest,  if  not 
paid  by  such  son,  shall  be  taken  and  deducted 
from  his  income  aforesaid,  and  this  sum  shall 
form  part  of  the  sums  hereinafter  directed  to  be 
paid  to  my  sons;"  that  by  a  cgdicil  dated  the 
sixteenth  day  of  March,  A.  D.  1883,  he  did  de- 
vise as  follows:  **I  further  direct  that  the  in- 
terest on  any  advance  which  I  have  made  or 
may  hereafter  make  to  either  of  my  said  sons 
which  shall  be  shown  by  their  notes  or  any  other 
evidences  of  indebtedness,  shall  be  deducted 
from  their  share  of  the  income  of  my  estate  dur- 
ing the  lifetime  of  my  wife,  and  upon  her  death 
the  principal  of  said  advance  shall  be  deducted 
from  their  respective  shares  of  my  estate." 

By  a  codicil  dated  November  3,  1887,  the  tes- 
tator said :  **l  hold  the  notes  of  each  of  my  sons 
for  |2o,ooo.  If  either  of  them  shall  die  before 
the  division  of  my  estate,  I  hereby  authorize 
them  to  dispose  of  this  amount,  1 20,000,  by  will 
if  they  see  fit  to  do  so,  and  my  trustees  shall  in- 
clude said  amount  as  a  part  of  the  share  to  which 
they  may  be  entitled  in  my  estate,  say  ^20,000 
if  die  interest  has  been  paid  on  said  notes,  and 
if  interest  has  not  been  paid  it  shall  be  added  to 
said  notes  at  the  rate  of  five  per  cent,  per  an- 
num." 

The  testator  left  surviving  him  his  wife,  R.  A. 
Virginia  Handy,  two  sons,  Edward  S.  Handy, 
and  Harry  H.  S.  Handy,  and  two  daughters ; 
that  prior  to  the  death  of  the  decedent  he  had 
advanced  to  E.  S.  Handy,  Jr.,  the  sum  of 
j2o,ooo,  before  mentioned,  and  the  further  sum 


of  ^22.057,13;  that  decedent  died  seized  of  a 
great  quantity  of  real  estate;  that  thirty-five 
houses  comprised  therein  had  been  advertised  for 
sale  by  the  sheriff  under  a  judgment  of  the 
Court  of  Common  Pleas  N©.  3,  J.  T.  93,  640 ;: 
that  the  personal  estate  assigned  to  your  peti- 
tioner is  insufficient  for  the  payment  of  the  debts 
of  the  said  assignor,  and  the  said  real  estate  is 
encumbered  with  the  above  liens  to  such  an  ex- 
tent as  to  render  it  difficult  to  determine  whether 
the  same  can  be  sold  for  enough  to  pay  all  the 
liens  as  aforesaid. 

Your  petitioner  therefore  prayed  an  order  au- 
thorizing and  empowering  him  to  make  public 
sale  of  the  interest  of  the  said  Edward  S.  Handy, 
Jr.,  in  the  estate  of  his  father,  or  so  much  there- 
of as  shall  be  deemed  necessary  at  such  time  and 
place,  "which  sale  having  been  confirmed  by  the 
Court,  shall  discharge  all  liens  against  the  said 
real  estate,  except  such  as  by  law  are  preserved, 
and  that  all  proceedings  and  executions,  and 
upon  the  above-mentioned  judgment,  C.  P.  3, 
J-  93>  ^40,  together  with  all  other  proceedings 
and  executions  shall  stay  in  the  meantime." 

An  answer  was  filed  by  the  trustees  under  the 
will  of  Edward  S.  Handy,  deceased,  uniting  in 
the  prayer  of  the  petition.  An  answer  was  also 
filed  by  Lamed  &  Haas,  setting  up  that  they  had 
obtained  a  judgment,  viz.,  the  one  set  out  in  the 
petition,  against  E.  S.  Handy,  Jr.,  for  116,275, 
and  setting  up  that  the  prayer  ought  not  to  be 
granted  because — 

J'Hrst,  That  in  their  said  judgment  the  said 
defendant  had  expressly  waived  all  stay  of  exe- 
cution and  that  it  is  without  the  jurisdiction  of 
your  Honorable  Court  to  postpone  the  execution 
of  said  plaintiff  and  allow  said  real  estate  to  be 
sold  by  said  assignee,  the  effect  of  which  would 
be  to  impair  the  force  and  effect  of  the  judgment 
of  said  plaintiff  and  postpone  the  collection  of 
the  amount  of  their  said  judgment. 

Second.  That  while  said  petition  recites  that 
said  real  estate  is  encumbered  with  liens,  it  does 
not  specify  or  mention  any  other  lien  upon  said 
real  estate  except  the  judgment  of  the  said  re- 
spondents, nor  does  it  appear  that  in  any  way 
whatever  the  said  real  estate  is  subject  to  any 
liens  at  all  other  than  said  judgment. 

Third.  That  said  petition  is  defective  in  this, 
that  it  does  not  attach  a  schedule  of  the  debts  of 
said  petitioner  for  the  purpose  of  informing  your 
Honorable  Court  to  what  extent  the  same  may 
be  liens  upon  said  real  estate. 

Fourth,  While  said  petition  avers  that  the 
personal  estate  is  insufficient  to  pay  the  debts,  it 
does  not  state  of  what  amount  the  personal  estate 
consists  or  how  much  the  said  assignor  is  en- 
titled to  receive  from  the  estate  of  his  late  fiither, 
the  said  Edward  S.  Handy,  upon  a  distribution, 
made  thereof. 
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The  Court  directed  a  stay  of  proceedings  and 
referred  the  petition  to  a  master,  Angelo  T. 
Frecdly,  Esq.,  before  whom  in  addition  to  the 
facts  set  forth  in  the  above-quoted  petition  and 
answer,  facts  appeared  as  follows:  Larned  & 
Haas  recovered  their  judgment  against  E.  S. 
Handy,  Jr.,  on  July  11, 1893.  On  the  next  day 
Handy  made  a  general  assignment  to  Mr.  Tay- 
lor. At  the  time  of  the  recovery  of  the  judg- 
ment Handy's  entire  estate  was  his  interest  in 
the  estate  of  his  father,  who  died  October  2, 
18S9,  which  estate  at  the  time  of  E.  S.  Handy, 
Sr.'s  death  consisted  of  realty,  assessed  for  taxa- 
tion  at  |io8,ioo,  and  personalty  appraised  at 
1237,481.63. 

Under  the  will  of  his  father,  Edward  S. 
Handy,  Jr.  was  entitled  to  a  three-sixteenths  in- 
terest absolutely  upon  the  termination  of  the  life 
estate  of  his  mother,  Mrs.  R.  A.  V.  Handy,  and 
one-sixteenth  in  trust  for  him,  for  life,  and  re- 
mainder to  his  children. 

Edward  S.  Handy,  Sr.,  before  his  death, 
about  the  fifth  day  of  December,  1888,  directed 
the  Philadelphia  Trust  and  Safe  Deposit  Com- 
pany to  allow  his  son,  Edward  S.  Handy,  Jr., 
to  take  from  his  box,  wherein  were  deposited  his 
securities,  fifty  shares  of  the  capital  stock  of  the 
Philadelphia  Trust  and  Safe  Deposit  Company, 
upon  which  securities  Edward  S.  Handy,  Jr., 
secured  on  his  individual  notes  a  loan  from  the 
Philadelphia  Trust  and  Safe  Deposit  Company, 
the  balance  of  which  remained  unpaid  at  the 
date  of  the  death  of  Edward  S.  Handy,  Sr.  On 
the  twenty-ninth  of  April,  1893,  the  executors 
of  the  will  of  the  father  (the  Philadelphia  Trust 
and  Safe  Deposit  Company  and  Edward  S. 
Handy,  Jr.,  being  two  of  the  executors),  paid 
over  to  the  Trust  Company,  as  a  creditor,  the 
sum  of  117,285.13,  being  the  amount  due  by  E. 
S.  Handy,  Jr.  At  the  same  time  the  Philadel- 
phia Company,  as  executors,  received  the  notes 
of  Handy  for  1 18,000  and  the  fifty  shares  of 
stock. 

On  the  same  day,  E.  S.  Handy,  Jr.,  assigned 
and  transferred  to  the  executors  of  his  father's 
estate,  all  his  right,  title  and  interest  in  said  es- 
tate as  security  for  the  amount  of  his  indebted- 
ness, which  was  recited  as  being  142,031.13. 
liiis  paper  was  acknowledged  May  2,  1893,  but 
not  recorded  imtil  the  twenty-eighth  of  March, 
1894,  long  after  Lamed  &  Haas  had  recovered 
their  judgment. 

The  master  reported  a  decree.  Exceptions 
were  filed,  which  were  dismissed  by  the  Court 
and  the  following  decree  was  entered : — 

**And  now  this  fifteenth  day  of  June,  A.  Dw 
1894,  this  cause  coming  on  to  be  heard  upon  the 
petition  of  the  assignee  for  the  benefit  of  credi- 
tors of  E.  S.  Handy,  Jr.,  for  directions  to  sell, 
it  is  ordered  and  decreed  that  E.  S.  Handy,  Jr., 


is  tn/er  alia  entitled  under  the  will  of  his  father, 
Edward  S.  Handy,  Sr.,  to  an  undivided  vested 
3-16  absolute  interest  in  remainder  after  the 
death  of  Mrs.  R.  A.  V.  Handy,  now  aged  71 
years,  in  the  real  and  personal  estate,  late  of  the 
said  Edward  S.  Handy,  Sr.,  and  also  subject  so 
far  as  the  Digby  Homestead  is  concerned  to  the 
right  of  occupancy  therein  of  R.  A.  V.  Handy, 
Alice  Baltzell  (formerly  Handy)  and  Virginia  S. 
Handy;  that  the  assignee  for  the  benefit  of 
creditors  of  the  said  E.  S.  Handy,  Jr.,  shall  sell 
said  undivided  3-16  interest  at  public  auction  in 
the  city  of  Philadelphia  after  twenty  days*  prior 
notice  thereof  published  in  two  newspapers  in 
the  said  city  and  also  in  the  Legal  Intelligencer, 
which  said  advertisements  shall  contain  a  full 
statement  of  the  real  and  personal  estate  of  Ed- 
ward S.  Handy,  Sr.,  of  which  the  said  undivided 
3-16  interest  forms  part;  that  the  purchaser  at 
said  sale  shall  acquire  the  aforesaid  undivided 
3-16  interest  in  said  estate  free,  clear  and  dis- 
charged of  and  from  all  liens  or  charges  against 
the  same  imposed  by  the  will  of  Edward  S. 
Handy,  Sr.,  or  the  acts  of  E.  S.  Handy,  Jr., 
that  all  questions  of  the  validity  and  amount  of 
said  liens  or  charges  and  their  rights  of  priority 
shall  be  relegated  to  the  fund  to  be  produced  by 
said  sale ;  that  10  per  cent,  of  the  purchase 
money  shall  be  paid  in  cash  at  the  time  of  sale 
and  the  balance  upon  confirmation  thereof;  that 
prior  to  making  saiH  sale  the  assignee  shall  enter 
security  in  the  sum  of  ;?4o,ooo  to  be  approved 
by  the  Court ;  and  that  the  assignee  shall  report 
said  sale  to  the  Court  for  confirmation  there- 
of! And  after  said  sale  shall  have  been  con- 
firmed the  assignee  shall  have  liberty  to  apply 
to  this  Court  for  such  further  directions  in  regard 
to  selling  the  contingent  interests  of  E.  S. 
Handy,  Jr.,  in  the  real  estate  of  Edward  S. 
Handy,  Sr.,  as  the  said  assignee  may  be  advised 
is  necessary  in  the  premises." 

Appeals  were  taken  by  Lamed  &  Haas  and 
by  the  trustees  under  the  will  of  E.  S.  Handy, 
Sr.,  deceased. 

Joseph  Z.  Tull  and  Wiiliam  Drayton,  for 
Larned  &  Haas,  appellants. 

The  Court  below  had  no  authority  to  stay  ap- 
pellant's execution,  order  the  assignee  to  sell, 
and  appoint  a  master,  or  enter  the  decree  dated 
June  15,  1894. 

There  were  but  two  creditors  claiming  liens  on 
the  assignor's  realty.  The  first,  the  appellants, 
whose  lien  is  admitted ;  the  other,  the  trustees* 
claim,  is  disputed.  The  Court  postponed  the 
determination  of  *'the  validity  and  amount  of 
said  liens  or  charges,  and  their  rights  of  priority" 
until  after  the  sale.  This  was  a  clear  disregard 
of  the  terms  of  the  Act  of  February  17,  1876, 
under  which  the  proceedings  here  originated. 
The  words  of  the  Act  are,  * 'Where  the  assignor 
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is  the  owner  of  a  number  of  tracts  of  land  en- 
cumbered to  such  an  extent  that  it  is  impossible 
to  ascertain  definitely  whether  a  sufficient  amount 
can  be  realized  to  discharge  all  the  liens,"  and 
''which  sale  or  sales,  after  being  confirmed  by 
said  Court,  shall  discharge  all  liens  against  the 
real  estate  so  sold  ....  and  the  proceeds  aris- 
ing therefrom  shall  be  appropriated  to  liens  ex- 
tinguished by  virtue  of  the  sale  according  to  their 
priority  y 

The  existence  of  encumbrances,  their  amount 
and  priority,  are  of  the  very  vitals  of  the  Act. 
It  is  not  the  purpose  of  the  Act  to  deprive  a  lien 
creditor  from  selling  by  the  sheriff  because  there 
are  doubts  about  the  validity  of  the  lien  of  an- 
other creditor.  That  is  a  question  of  distribu- 
tion, and  does  not  affect  the  manner  of  selling 
the  real  estate.  The  Act  directs  a  sale  to  be 
made  only  when  the  amount  of  liens  is  likely  to  be 
in  excess  of  the  proceeds  of  sale.  How  is  this 
to  be  determined  unless  the  liens  are  ascer- 
tained ? 

See  Tomlinson's  Appeal,  90  Pa.  224. 

The  Act  is  not  intended  merely  to  substitute 
the  assignee  for  the  sheriff  unless  it  appear  that 
the  sale  by  the  former  can  be  more  advantage- 
ously conducted  in  the  interest  of  all  the  credi- 
tors. 

Kleckner's  Estate,  150  Pa.  51^. 
Pairpoint  Manufacturing  Co.  v.  Philadelphia  Optical 
and  Watch  Co.,  161  Id.  17. 

A  lumping  sale  of  real  and  personal  property 
is  manifestly  not  in  the  interest  of  all  parties,  for 
the  appellants,  who  only  have  a  lien  upon  the  real 
estate,  cannot  compel  the  trustees,  who  have  a 
lien  upon  both  funds,  to  exhaust  the  personal  es- 
tate first  before  coming  upon  the  fund  realized 
from  the  sale  of  the  real  estate.  It  will  be  im- 
possible to  marshal  the  assets  so  as  to  give  the 
appellants  their  rights,  unless  the  estate  in  both 
real  and  personal  property  be  sold  separately. 
To  sell  in  a  lump  sde  destroys  the  statutory  right 
given  to  a  record  lien  creditor  by  the  Act  of 
June  10,  1 881,  as  follows : — 

''Whenever  the  purchaser  of  real  estate  at  an 
assignee's  sale,  shall  appear  from  the  proper  re- 
cords to  be  entitled  as  a  lien  creditor,  to  receive 
the  whole  or  any  portion  of  the  proceeds  of  said 
sale,  it  shall  be  the  duty  of  the  assignee  to  re- 
ceive the  receipt  of  said  purchaser  for  the  amount 
which  he  would  appear  from  the  records  to  be 
entitled  to  receive." 

The  claims  made  by  the  trustees  under  the 
will  of  E.  S.  Handy,  Sr.,  are  not  encumbrances 
upon  the  real  estate  of  the  assignor  contem- 
plated by  the  Act  of  February  17,  1876. 

The  amounts  given  by  the  testator  in  his  lifetime 
to  the  assignor  were  advances  not  debts.  They 
are  expre^y  treated  as  advances  by  the  testator 


himself.  In  the  second  codicil  he  states  that  he 
has  made  advances,  which  is  the  sum  of  J20,- 
000  directed  to  be  advanced  in  the  will.  The 
master  is  mistaken  in  saying  that  interest  was  to 
be  charged  upon  these  advances.  By  the  second 
codicil  the  interest  is  directed  to  be  deducted 
from  his  share  of  income,  and  by  the  third  codi- 
cil, if  interest  be  not  paid  on  the  1 20, 000  it 
shall  be  added  to  the  note  at  the  rate  of  five  per 
cent.  The  trustees  had  no  power  to  enforce 
payment  of  the  interest.  It  could  only  be  de- 
ducted from  income,  during  the  life  of  the 
widow,  or  be  added  to  the  note  to  be  deducted 
upon  distribution. 

The  will  specifically  states  that  the  payment 
of  1 20,000  was  an  advancement.  In  clause  five 
of  the  will,  ''to  advance  to  each  son  or  sons, 
by  way  of  loan,  the  sum  of  1 20,000,  upon  which 
interest  shall  be  charged  to  the  son  receiving  the 
same."  In  the  third  codicil  the  testator  gives 
the  power  to  each  of  his  sons,  upon  their  deatfi 
before  their  mother,  to  dispose  by  will  of  this 
sum  of  |2o,ooo,  which  the  testator  calls  an 
advancement.  The  presumption  is  always  in 
favor  of  an  advancement  as  against  a  loan. 

Patterson's  Appeal,  128  Pa.  269. 
Snyder  v,  Snyder,  169  Id.  362, 

To  create  a  charge  the  intention  must  be 
plain  and  manifest. 

DuTalPs  Estate,  146  Pa.  176. 
Shenk  v.  Shenk,  150  Id.  521. 

The  deed  of  Edward  S.  Handy,  Jr.,  dated 
April  29,  1893,  to  the  Philadelphia  Trust  Com- 
pany, was  void  by  reason  of  not  having  been 
recorded  within  thirty  days,  as  requured  by  the 
Act  of  1843,  ^^d  v^i^  as  to  judgment  creditors 
in  not  being  recorded  within  six  months  under 
Act  of  1715  and  within  ninety  dajrs,  as  required 
by  the  Act  of  May  19,  1893. 

There  is  no  authority  for  a  lumping  sale  to  be 
found  in  the  Act  of  1876,  and  by  the  ordinary 
rule  such  a  sale  is  bad. 

Klopp  V,  Witmoyer,  43  Pa.  221. 

Richard  L.  Ashhurst^  (Rowland  £vans  wiA 
him),  for  Philadelphia  Trust,  Safe  Deposit  and 
Insurance  Co.  et  al.,  trustees. 

The  codicil  of  November  3,  18S7,  by  which 
the  sons  are  authorized  to  dispose  of  this  amount 
of  |2o,ooo  by  will,  clearly  shows  that  all  of 
their  shares  were  included  in  the  trust.  The 
will  provided  that  as  to  the  fourth  of  eadi  son's 
fourth  they  should  have  no  testamentary  power, 
but  the  same  should  pass  to  their  issue,  or  foiling 
issue,  to  the  issue  of  testator's  other  children,  but 
as  to  the  other  three-sixteenths  in  each  case  they 
took  absolute  estates  under  the  will.  This  hav- 
ing been  changed,  however,  by  the  second  codi- 
cil, so  that  the  trust  should  apply  to  the  whole 
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share  of  fourth,  it  might  well  have  seemed  to  the 
testator  necessary  to  insert  this  provision  in  the 
third  codicil  to  prevent  his  executors  and  trus- 
tees being  obliged  to  exact  the  repayment  of 
these  amounts  from  his  sons'  representatives. 
The  right  of  the  trustees  of  E.  S.  Handy,  de- 
ceased, is  not  capable  of  discharge  by  sale. 

What  Edward  S.  Handy,  Jr.,  is  to  receive 
from  the  tnistees  in  the  ultimate  division  of 
the  estate  under  the  said  codicil  is  the  balance 
remaining  after  deducting  from  the  share  coming 
to  him  the  principal  of  the  debts  or  advances  in 
question  which  the  trustees  shall,  after  the  deduc- 
tion, award  to  him.  Therefore  his  interest  can- 
not be  ascertained  until  the  period  of  distribu- 
tion ;  this  deduction  then  to  be  made  is  virtually 
a  part  of  the  estate  which  must  be  then  taken 
out,  leaving  the  balance  as  all  that  will  pass  to 
the  assignee.  If  the  deduction  could  be  now 
made  the  surplus  could  be  now  sold,  but  as  it 
cannot,  all  that  can  be  sold  is  the  right  to  have 
the  distributive  share  at  the  time  of  distribution, 
less  the  deduction  of  these  debts  then  to  be 
made,  which  debts  are  part  of  the  share  under 
second  and  third  codicils. 

Mahler's  Appeal,  5  Pa.  419. 
Bear  v,  Whisler,  7  Watts,  144. 
Hart  V,  Homiller,  20  Pa.  248. 

There  was  by  the  will  and  codicils  such  a 
blending  of  the  real  and  personal  estate  as  to 
make  a  sale  of  the  undivided  interests  in  both 
the  only  sale  possible.  There  being  a  conver- 
sion Lamed  &  Haas  acquired  no  lien  by  their 
judgment,  and  the  interest  passed  to  the  assignee 
in  trust  for  all  the  creditors. 

Allison  V,  Wilson,  13  S.  &  R.  330. 

Neely  v,  Graham,  50  Pa.  458. 

Roland  v.  Miller,  100  Id.  50. 

Jones  V,  Caldwell,  9  Weekly  Notes,  459. 

The  deed  of  April  29,  1893,  settled  the 
amount  of  the  indebtedness  of  E.  S.  Handy, 
Jr.,  to  his  father's  estate  at  142,031.13,  tolled 
the  statute  of  limitations,  included  the  stock 
with  the  money  debts,  made  a  formal  assignment 
and  gave  to  the  executors  a  power  of  sale.  It  was 
valid  although  not  recorded  within  thirty  days 
because  it  was  not  an  assignment  in  trust  if  con- 
strued as  an  assignment  at  all,  but  an  assignment 
direct  to  the  creditor.  The  creditor  was  the  es- 
tate of  Edward  S.  Handy,  Sr.  The  assignment 
was  to  the  executors  of  that  estate,  its  legal  rep^ 
resentatives,  therefore  direct  to  the  creditor. 

A  direct  assignment  to  one  or  more  creditors 
violates  no  statute,  and  is  not  an  assignment  in 
trust  which  needs  to  be  recorded  imder  the  Act 
of  1843. 

Chaffees  v.  Risk,  24  Pa.  432. 

John  G.  Johnsorty  for  appellee. 


LARNED  9t  HAAS  S   APPEAL. 

April  29,  1895.  Mitchell,  J.  The  appel- 
lants are  lien  creditors,  having  a  judgment  in  the 
Court  of  Common  Pleas  No.  3,  of  Philadelphia, 
by  virtue  of  which  they  issued  execution  and 
levied  on  the  interest  of  their  debtor  in  certain 
real  estate.  This  execution  was  stayed  by  an  or- 
der from  Common  Pleas  No.  4,  of  Philadelphia, 
and  a  sale  of  the  undivided  interest  of  the  debtor 
in  the  estate  of  his  father,  Edward  S.  Handy, 
Sr.,  both  real  and  personal,  as  one  whole,  was 
ordered  to  be  made  by  the  debtor's  assignee  for 
the  benefit  of  creditors. 

I.  The  jurisdiction  of  the  Court  of  Common 
Pleas  No.  4,  to  thus  interfere  with  the  process  of 
another  co-ordinate  Court  must  be  found  in  the 
Act  of  17  February,  1876,  P.  L.  4,  and  it  is 
contended  by  the  appellants  that  the  facts  of  this 
case  did  not  bring  it  within  that  Act  because,  first, 
there  was  but  one  encumbrance  against  the  land, 
and  secondly,  because  the  figures  show  that  there 
was  no  substantial  doubt  on  the  sufficiency  of  the 
estate  to  pay  the  liens  on  it.  First,  the  liens 
claimed  were  the  appellant's  judgment,  and  cer- 
tain claims  by  the  trustees  of  the  estate  of  E.  S. 
Handy,  Sr.,  arising  under  his  will,  and  others 
arising  out  of  the  acts  of  the  debtor,  his  son. 
Handy,  Sr. ,  by  his  will  authorized  his  trustees 
under  certain  conditions  to  make  a  loan  to  his 
son,  but  subsequently  during  his  lifetime  gave  his 
son  the  sum  specified,  and  other  moneys,  and  it 
is  claimed  by  appellants  that  these  were  advance- 
ments not  chargeable  on  the  real  estate.  This 
contention,  however,  cannot  be  maintained. 
The  moneys  given  by  Handy,  Sr.,  to  his  son 
were  not  advancements  but  loans,  though  pay- 
able in  a  specified  and  restricted  way.  ITie  tes- 
tator's words  are  "to  advance  by  way  of  loan," 
and  when  the  son  arrived  at  the  stipulated  age 
during  his  father's  lifetime,  the  father  gave  him 
the  money,  but  took  his  notes  for  the  amount, 
and  by  codicils  to  his  will,  directed  that  these 
notes  should  bear  interest  at  five  per  cent., 
which  should  be  deducted  from  the  income  pay- 
able to  the  son  from  the  estate  during  the 
widow's  life,  and  at  her  death  the  principal 
should  be  "deducted"  from  the  share  going  to 
the  son  on  final  division  and  distribution.  And 
lastly,  the  share  of  the  son  in  the  entire  estate 
was  an  undivided  interest  in  the  real  and  per- 
sonal estate  blended,  until  partition  should  be 
made  by  the  trustees.  We  think  the  loans  made 
by  the  father  were  clearly  charged  by  his  will 
on  the  whole  share  left  to  the  son,  including  the 
real  estate.  The  other  claims  of  the  trustees 
arising  out  of  the  acts  of  the  debtor,  Handy,  Jr., 
present  a  much  more  doubtful  question.  The 
son  borrowed  from  his  father  fifty  shares  of 
stock  of  the  Philadelphia  Trust  Company,  and 
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with  the  father's  consent  pledged  it  as  collateral 
security  for  a  loan  on  his  own  notes.  In  April, 
1893,  the  father's  executors  redeemed  the  stock 
and  held  the  notesasadebt  against  the  son,  and  on 
the  same  day  the  latter  by  deed  poll  assigned  all 
his  right,  title  and  interest  in  his  father's  estate, 
to  the  trustees  as  security  for  the  amount  of 
all  he  then  owed  his  father's  estate,  includ- 
ing the  |i7i28s  paid  by  the  trustees  to  re- 
deem the  stock  above  mentioned.  As  this  was  a 
pledge  by  the  debtor  to  his  creditor  the  learned 
master  rightly  held  that  it  was  not  void  for  failure  to 
record  it  within  thirty  days.  So  faras  the  interest 
pledged  is  personalty  it  was  a  valid  and  effective 
assignment.  But  the  other  question  whether 
so  far  as  relates  to  the  interest  in  real  estate  (if 
the  latter  can  be  considered  as  severable  at  all 
from  the  blended  interest)  it  was  not  postponed 
to  appellant's  judgment  by  the  failure  to  record 
it  until  nearly  a  year  later,  was  not  determined 
by  the  master,  as  in  his  view  of  the  case  that 
question  would  not  arise  until  distribution.  For 
this  reason,  although  it  has  been  urged  here  by 
appellant,  we  do  not  decide  it  now,  but  leave  it 
with  the  other  matters  that  will  require  the  atten- 
tion of  the  master  and  the  Court  below.  These 
matters  will  include  the  question  back  of  much 
that  has  been  argued  here  whether  E.  S.  Handy, 
Jr.,  had  any  interest  at  all  in  the  real  estate  as 
such,  which  could  be  the  subject  of  lien.  As 
will  be  noticed  more  fully  hereafter  no  specific 
gift  is  made  to  him  of  any  part  of  the  estate, 
real  or  personal,  but  only  a  share  in  the  sum 
total  of  the  value  of  both,  and  it  is  open  to  argu- 
ment that  his  interest  in  realty  as  such  will  begin 
only  in  the  event  of  any  realty  being  set  apart 
to  him  in  the  division  which  the  trustees  shall 
make  hereafter.  That  his  interest  in  the  estate 
as  a  whole  is  vested  and  liable  for  the  payment 
of  his  deb  s,  as  the  master  held,  does  not  settle 
the  quest  ion  of  its  present  liability  as  land  to  the 
lien  of  a  judgment. 

The  second  ground  of  objection  that  the  case 
is  not  within  the  Act  of  1876,  because  of  the 
abseuce  of  any  difficulty  in  determining  whether 
the  property  can  be  sold  for  enough  to  pay  all 
the  encumbrances,  may  be  disposed  of  briefly. 
It  is  true  that  the  appraised  value  of  the  person- 
alty and  the  assessed  value  of  the  realty  show  a 
small  margin  in  the  amount  of  the  debtor's  in- 
terest over  the  encumbrances,  but  these  figures 
are  based  on  present  values  while  the  debtor'c 
interest  is  in  remainder  after  his  mother's  life 
estate.  This  feature  of  the  case  introduces  an 
element  of  uncertainty  and  therefore  of  diffi- 
culty which  the  Court  had  a  right  to  consider : 
Thompson's  Appeal,  126  Pa.  467;  Pauley's 
Estate,  149  Id.  196. 

On  the  first  branch  of  the  case  therefore  we 
are  of  opinion  that  it  was  within  the  Act  of 


1876,  and  the  jurisdiction  of  the  Court  prop- 
erly attached. 

U.  Bu  t  it  is  further  objected  that  even  if  the  Court 
had  jurisdiction  it  wasover  the  interest  of  Handy, 
Jr.,  in  the  realty  only,  and  would  not  sustain  the 
order  to  sell  the  blended  interests  in  both  realty 
and  personalty  in  one  block.  It  is  true  that  the 
Act  of  1876  applies  only  to  real  estate.  But  it 
is  a  remedial  statute  and  should  be  construed  in 
advancement  of  the  remedy;  There  could  be 
no  better  illustration  of  the  usefulness  of  such  an 
Act  than  the  present  case.  The  supplementary 
petition  of  the  assignee  shows  that  the  estate  of 
Edward  S.  Handy,  Sr.,  includes  thirty-five 
houses  in  the  city  of  Philadelphia,  and  four 
tracts  of  land,  amounting  to  nearly  175  acres, 
in  the  rural  wards  of  the  city,  assessed  for  taxa- 
tion at  |io8,ioo,  besides  something  over  double 
that  amount  in  personalty.  The  interest  of  the 
debtor  which  is  proposed  to  be  sold,  is  in  this 
estate  as  a  whole,  of  blended  realty  and  person- 
alty, and  is  not  only  undivided  but  in  remainder 
after  the  life  estate  of  his  mother  and  partly  con- 
tingent on  other  remainders  to  his  brother  and 
sisters.  Moreover,  of  what  the  debtor's  share 
shall  finally  consist  as  to  realty  or  personalty,  is 
and  must  remain  entirely  uncertain  and  con- 
tingent until  after  the  death  of  the  life  tenant, 
when  the  trustees  are  to  make  partition  and  dis- 
tribution, in  their  unfettered  discretion,  so  that 
they  make  "four  equal  shares,"  and  until  that 
time  there  is  a  power  of  conversion  in  the  trus- 
tees as  to  a  considerable  portion  of  the  realty  by 
a  sale  which  would  under  the  will  be  paramount 
to  any  interest  of  Handy,  Jr.,  or  a  purchaser  of 
his  title  in  any  part  of  the  realty.  Nothing 
could  be  more  utterly  vain  and  speculative  than 
an  attempt  to  fix  the  value  of  the  debtor's  in- 
terest in  the  real  estate  under  such  circum- 
stances. He  may  not  have  any  real  estate  at  all, 
for  as  the  personalty  is  more  than  two-thirds  of 
the  whole  the  trustees  may  allot  his  entire  share 
in  personalty,  or  on  the  other  hand  they  may 
put  it  all  in  realty  with  or  without  owelty.  The 
one  thing  in  all  this  maze  which  is  capable  of 
even  an  approximate  estimation  is  the  general 
value  of  his  interest  in  his  father's  estate  as  a 
whole,  real  and  personal  combined.  This  is 
what  the  Court  below  have  ordered  to  be  sold. 
In  so  doing  they  have  reached  the  most  just, 
economical  and  convenient  result,  as  is  conclu- 
sively shown  by  the  master  in  his  very  able  report. 
For  doing  this,  so  far  as  tHe  share  may  be  re- 
garded as  realty,  the  Act  of  1876  is  ample  war- 
rant, and  while  that  Act  does  not  refer  to  or  pro- 
vide for  sales  of  personalty,  yet  the  supervision 
of  the  assignee  as  to  such  matters  is  part  oi  the 
general  jurisdiction  of  the  Coiut,  and  there  is 
nothing  in  the  statute  to  prevent  the  exercise  of 
the  two  jurisdictions  in  one  order,  where  as 
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here   it  is  in  plain  furtherance  of  the  remedy 
intended. 

The  only  serious  objection  to  this  conclusion 
*is  that  the  senior  lien  creditor  may  thereby  be 
depriv«i  of  his  privilege  of  using  his  lien  as 
equivalent  to  money  in  bidding  at  the  sale. 
This  argument  is  not  without  weight,  and  has 
been  very  strenuously  urged  by  appellants.  But 
we  do  not  think  it  can  override  the  clear  equities 
of  the  case  in  other  respects.  The  right  itself 
depends  on  the  Act  of  April  20,  1846,  P.  L.  411, 
and  is  obviously  not  a  right  of  substance,  but  of 
convenience  only,  to  avoid  the  necessity  of 
formal  payment  by  the  purchaser  to  the  sheriff 
or  into  Court,  of  money  which  the  sheriff  or 
Court  must  return  to  him  in  settlement  of  his 
lien  when  distribution  is  made.  It  arises  only  in 
cases  of  clear  prima  facie  title  on  the  records 
to  receive  the  money  back.  Where  this  prima 
facies  is  disputed  the  statute  provides  for  the 
ascertainment  of  the  facts,  but  where  it  does  not 
appear  clearly  on  the  records  the  right  does  not 
arise  at  all.  In  the  present  case  the  balance  not 
only  of  convenience  but  of  the  substantial  equit- 
ies is  against  the  creditor's  right,  and  not  by  any 
act  of  the  law  or  which  the  law  can  prevent,  but 
by  the  testator's  act  in  giving  his  son  an  undi- 
vided remainder  in  the  blended  real  and  per- 
sonal estate,  so  that  the  latter's  interest  in  the 
realty  alone,  if  any  he  has,  is  impossible  of  pre- 
sent ascertainment. 

III.  It  is  further  objected  to  the  proceedings 
that  the  Court  postponed  the  consideration  of 
the  liens  until  after  the  sale.  This  objection  we 
are  obliged  to  sustain.  The  learned  master  was 
of  opinion  that  the  scope  of  the  Act  of  1876  did 
not  extend  to  the  determination  in  advance  of 
the  amount  or  priority  of  liens,  but  left  these  as 
questions  of  distribution  merely.  This  view, 
while  in  accordance  with  the  general  practice  of 
our  legal  system,  represents  one  of  its  weak 
points,  growing  out  of  inherent  difficulties  in 
shaping  equitable  rights  with  merely  common 
law  instruments.  A  lien  creditor  who  endeavor- 
ing to  protect  his  claim  has  to  bid  in  ignorance 
or  doubt  how  much  if  any  of  the  proceeds  of  the 
sale  will  come  back  to  him  upon  his  lien,  neces- 
sarily has  to  leave  a  margin  for  the  uncertainty. 
His  bid  is  to  that  extent  speculative,  and  there- 
fore smaller  than  if  based  on  exact  knowledge. 
Itis  in  the  interest  of  justice  to  all  parties  that 
public  sales  should  be  upon  ascertained  rights 
not  only  as  to  title  but  as  to  the  destination  of 
the  proceeds.  The  Act  of  1876  was  a  remedial 
statute  passed  in  aid  of  this  interest.  The  au- 
thority it  gives  the  Court  having  jurisdiction  of 
the  assignee  to  stay  the  hands  of  the  sheriff,  and 
of  execution  creditors  proceeding  in  pursuance 
of  their  unquestionable  legal  rights,  is  an  equit- 
able power  to  direct  the    administration  of  a 


trust  estate  for  the  general  benefit  of  all  parties 
interested,  according  to  their  respective  rights. 
In  so  doing  the  Court  is  required  to  marshal  the 
liens  in  order  to  see  which  are  to  be'discharged, 
and  it  vis  a  legitimate  and  convenient,  if  not 
strictly  a  necessary  part  of  this  process,  to  ascer- 
tain their  amounts  and  priority.  Such  ascertain- 
ment in  advance  is  in  furtherance  of  the  purpose 
of  the  Act  to  enable  assignees  **to  make  advant- 
ageous sales  of  said  real  estate,"  and  the  Act 
without  any  strain  will  bear  this  construction. 
We  are  therefore  of  opinion  that  the  sale  should 
be  preceded  by  an  ascertainment  of  the  liens,  if 
any,  which  will  remain,  and  of  those  which  will 
be  discharged,  together  with  their  several 
amounts  and  their  re^)ective  rank  or  priority. 

The  order  appealed  from  is  directed  to  be 
modified  as  herein  indicated.  Costs  of  this  ap- 
peal to  be  paid  by  the  appellees,  but  to  be  re- 
imbursed out  of  the  fund  produced  by  the  sale. 


PHILADELPHIA  TRUST  CO.  ET  AL.'S  APPEAL. 

April  29,  1895.  Mitchell,  J.  By  the  sec- 
ond codicil  to  his  will  Edward  S.  Handy, 
Sr.,  directed  that  upon  the  death  of  his  wife  his 
trustees  should  divide  his  "estate  both  real  and 
personal  into  four  equal  shares,  and  one  equal 
share  shall  be  held  by  my  said  trustees  for  each 
one  of  my  said  children  upon  the  trusts  and  for 
the  same  purposes  as  are  set  forth  in  my  will^ 
and  for  no  other  trust  or  purpose  whatsoever, ^^ 
It  is  claimed  by  the  appellant  that  this  last  clause 
of  the  sentence  establishes  a  spendthrift  trust  for 
the  whole  share  of  E.  S.  Handy,  Jr.,  and  puts  it 
all  beyond  the  reach  of  his  creditors.  It  is 
necessary  therefore  to  look  carefully  into  the 
trusts  and  purposes  set  forth  in  the  will.  So  flEir 
as  concerns  the  children  the  provisions  of  the 
will  are  that  the  residue,  being  the  bulk  of  the 
estate,  is  left  in  trust  to  the  present  appellant,  i, 
to  allow  testator's  wife  to  occupy  his  city  and 
country  residences  with  the  children,  and  after 
her  death  to  allow  the  children  to  reside  in  his 
country  house  if  they  desire  to  do  so  without 
paying  rent;  2,  to  pay  one-half  the  net  rentals 
and  income  to  his  wife,  and  to  divide  the  other 
half  in  equal  shares  among  his  four  children ; 
3,  upon  the  death  of  his  wife  to  pay  one-fourth 
of  the  net  income  of  his  estate  to  each  of  his 
daughters  during  her  life  to  her  separate  use ;  4, 
upon  the  death  of  either  daughter  to  pay  three- 
fourths  of  the  principal  of  her  share  to  her  issue, 
if  any,  or  in  default  of  issue  then  to  testator's 
surviving  children,  and  the  other  fourth  as  his 
said  daughter  may  direct,  etc.;  5,  when  each  of 
his  sons  attains  the  age  of  twenty-one  to  advance 
him  in  their  discretion  with  his  wife's  consent, 
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twenty  thousand  dollars ;  6,  after  the  death  of 
his  wife  to  pay  each  of  the  sons  one-half  of  his 
share  as  he  shall  attain  the  age  of  twenty-five, 
and  half  of  the  rest  or  one-fourth  of  his  whole 
share  when  he  attains  the  age  of  twenty-eight, 
and  the  remaining  fourth  to  hold  on  a  spend- 
thrift trust  for  the  life  of  the  son.  It  is  thus 
seen  that  the  will  creates  six  separate  trusts  or 
duties  on  the  part  of  the  trustees,  all  of  which 
require  the  whole  estate  except  the  sums  author- 
ized to  be  loaned  to  the  sons,  to  be  kept  together 
during  the  widow's  life,  and  four  of  which  neces- 
sarily extend  the  duration  of  the  trust  as  to  the 
larger  part  of  the  estate,  during  the  lives  of  the 
four  children.  This  is  evidently  the  result  con- 
templated by  the  testator,  and  the  only  provi- 
sions made  for  a  separation  of  the  joint  estate 
and  a  partition  or  division  of  any  of  the  corpus, 
are  after  the  death  of  the  widow,  upon  the  death 
of  a  daughter,  or  the  attaining  of  the  ages  of 
twenty-five,  and  twenty-eight,  by  the  sons.  The 
will  was  made  in  1874,  the  codicil  in  1883,  and 
in  the  interval  both  of  the  sons  had  come  of  age, 
but  it  does  not  appear  if  the  younger  had 
reached  twenty-eight  or  even  twenty-five.  Turn- 
ing now  to  the  codicil,  its  first  and  main  purpose 
is  manifest  at  once,  to  provide  for  a  division  of 
his  estate  at  an  earlier  period  than  he  had  con- 
templated in  his  will.  He  revokes  the  power  to 
sell  his  real  estate  in  the  city  of  Philadelphia, 
and  directs  the  trustees  upon  the  death  of  his 
wife  to  divide  his  estate  into  four  equal  shares  and 
to  hold  one  share  for  each  child  "upon  the 
trusts  and  for  the  same  purposes  as  are  set  forth 
in  my  will,  and  for  no  other  trust  or  purpose 
whatsoever."  These  last  words  are  very  signifi- 
cant, they  express  the  intention  to  make  no  new 
trusts  but  to  continue  the  old  ones.  Something 
was  necessary  to  be  said  on  this  subject  or  it 
would  have  been  fairly  open  to  inference  that 
the  peremptory  direction  to  divide,  without  re- 
striction, had  done  away  entirely  with  the  trusts 
in  the  will  after  the  widow's  death.  Let  us  look 
at  what  is  left  of  these  untouched  by  the  codicil. 
All  of  them  remain  unchanged  during  the  life  of 
the  widow.  At  her  death  the  separate  use  trusts 
for  the  daughters,  and  the  direction  as  to  the 
devolution  of  their  shares  upon  their  respective 
deaths,  remain,  with  the  single  alteration  that 
the  period  of  division  or  separation  of  the  com- 
mon estate  is  advanced  from  the  death  of  the 
mother  and  daughter  both,  to  the  death  of  the 
mother  only.  As  to  the  sons,  except  the  provi- 
sion for  the  loan  at  twenty-one,  the  trust  by  the 
will  was  to  continue  for  the  whole  share  during 
the  mother's  life  and  until  each  should  reach 
twenty-five,  then  for  one-half  until  he  should 
reach  twenty-eight,  and  then  for  one-quarter  for 
his  life  to  protect  against  creditors,  anticipation, 
etc.     No  separation  of  his  share  from  the  com- 


mon estate  was  to  be  made  except  as  to  the 
above  named  fractions  at  the*  periods  specified. 
By  the  codicil  the  division  of  theestate  in  com- 
mon into  four  shares  in  severalty  is  to  be  made 
upon  the  mother's  death,  but  no  change  is  made 
in  the  times  of  distribution.  Each  son  under 
the  codicil  is  to  get  as  he  did  under  the  will,  one- 
half  at  twenty-five,  one-quarter  at  twenty-eight, 
and  one-quarter  to  be  held  for  his  life.  The 
trusts  of  the  will  continue  under  the  codicil  for 
the  protection  of  this  part  of  the  testator's  pur- 
pose. 

It  will  thus  be  seen  that  there  was  a  necessity 
for  the  testator  in  his  codicil  to  refer  to  the  sulh 
ject  to  prevent  the  implied  revocation  of  the 
trusts  in  the  will ;  that  what  he  expressed  was  an 
intention  to  preserve  those  trusts  but  not  to 
create  new  ones;  that  there  were  amply  suffi- 
cient of  the  trusts  expressly  created  by  the  will, 
left  unaffected  by  the  x:odicil,  to  satisfy  his  direc- 
tion that  the  shares  of  each  child  should  be  hekl 
upon  such  trusts ;  and  that  to  construe  the  codi- 
cil as  effecting  an  entire  change  in  his  provision 
for  his  sons  by  putting  their  whole  shares  under 
spendthrift  trusts,  is  not  only  uncalled  for,  but 
would  be  subversive  of  his  intent  not  to  create 
any  new  trusts  expressed  in  his  direction  that  the 
shares  were  to  be  held  for  the  same  trusts  and 
purposes  as  in  his  will,  ''and  for  no  other  trust 
or  purpose  whatsoever."  The  learned  master 
and  Court  were  therefore  right  in  their  construc- 
tion of  the  will  upon  this  question. 

The  matters  in  the  third  and  fourth  assign- 
ments of  error  have  been  disposed  of  in  Lamed's 
Appeal,  opinion  filed  herewith,  to  which  refer- 
ence is  made  without  further  discussion  here. 

Appeal  dismissed,  costs  of  this  Court  to  be 
paid  by  appellant.  h.  b. 


Jan.  '95,  283.  March  i,  1895. 

Fassett's  AppeaL 

Dower — Release  of  arrearages  of — Parol  gift 
— Sheriff's  sale — Distribution. 

A  widow's  receipt  for  arrearages  of  her  dower,  spedfy- 
iog  the  years  for  which  it  is  given,  is  a  gift  to  the  tenant 
of  the  land  upon  which  the  dower  is  charged,  and  extia* 
guishes  her  tide  to  dower  for  the  years  specified,  so  |]ut 
she  will  not  be  allowed  to  participate  in  the  distribution 
of  a  fund  arising  from  a  sheriff's  sale  of  the  land  on 
which  the  dower  is  charged. 

Appeal  of  John  B.  Fassett  and  Mary  J.  Fas- 
sett,  from  the  decree  of  the  Common  Pleas  of 
Wyoming,  i^  sustaining  exceptions  filed  to  the 
report  of  an  auditor  appointed  to  distribute  a 
fund  arising  from  the  execution  of  certain  writs 
of  fieri  facias  real  estate. 
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The  fund  in  Court  was  derived  from  the 
sheriflf*s  sale  of  real  estate  of  H.  C.  Frost,  and 
after  deducting  the  cost  of  the  sale  it  amounted 
to  f  1140.63.  The  land  was  formerly  the  prop- 
erty of  Jason  Frost,  and  after  his  death  it  was 
taken  by  his  son  H.  C.  Frost,  in  partition  pro- 
ceedings, charged  with  the  sum  of  12501.66^, 
the  interest  upon  which  (|iSo.  10)  was  to  be  paid 
annually  to  the  widow  of  Jason  Frost,  viz.,  Mary 
Frost.  Afterwards  H.  C.  Frost  sold  a  portion  of 
the  land  so  allotted,  to  his  brother  Charles  M. 
Frost,  who  was  to  pay  ^54. 20  of  the  widow's 
amnual  charge  to  Mary  Frost,  who  consented  to 
this  arrangement,  so  that  the  land  sold  by  the 
sheriff  was  only  charged  with  the  annual  sum  of 
I95.90.  On  September  2,  1890,  the  appellants 
entered  judgments  Nos.  44  and  45,  November 
term,  1890,  which  became  the  first  liens  on  H. 
C.  Frost's  real  estate  next  to  the  widow's  annual 
charge.  On  these  judgments  the  land  was  sold 
an4  the  fund  produced  which  was  for  distribution 
before  the  auditor.  This  fund  was  claimed  by  the 
appellants  on  their  judgments ;  it  was  also  claimed 
by  subsequent  judgment  creditors  of  H.  C.  Frost, 
vi2.,  N.  H.  Davis  &  Co.  and  Shaler  &  Clark,  who 
also  produced  assignments  from  Betsy  Frost,  wife 
of  H.  C.  Frost,  who  claimed  the  fund  as  assignee 
oi  the  arrearages  of  the  widow's  annual  charge, 
which  they  claimed  had  not  been  paid  or  satis- 
fied. 

To  defeat  this  claim  the  appellants  proved 
that  Mary  Frost,  the  widow,  had  given  H.  C. 
Frost  a  receipt  for  all  arrearages  down  to  and 
including  the  year  1888,  and  before  she  made 
any  assignments  thereof,  and  appellants  con- 
tended that  such  receipt  was  a  discharge  or  relin- 
quishment thereof  pro  tanto. 

The  auditor  sustained  the  appellants'  conten- 
tion and  awarded  to  the  assignees  of  Mary  Frost 
tiie  arrearages  accruing  after  April  20,  1888,  and 
the  balance  to  the  appellants  as  lien  creditors  of 
H.  C.  Frost.  To  this  the  appellees  filed  excep- 
tions, which  the  Court  sustained  and  awarded 
the  whole  ftmd  to  appellees.  From  that  decree 
and  distribution  this  appeal  is  taken. 

Charles  E,  Terry  {E,  J,  Jorden  with  him), 
for  appellant. 

The  main  question  presented  in  this  appeal  is 
this :  Can  a  holder  of  a  non-negotiable  instru- 
ment, during  his  ownership  thereof,  make  a  gift 
to  the  obligor  of  a  portion  of  the  money  thereby 
secured,  which  will  be  binding  upon  an  as- 
signee? 

Any  act  on  the  part  of  the  owner  of  a  chose 
in  action  showing  a  present  intention  to  transfer 
it  is  sufficient. 

Ma]one*s  Estate,  13  Phila.  313. 
Crawford's  Appeal,  61  Pa.  52. 
Carpenter  v.  Soule,  88  N.  ¥.251. 
Green  v,  Langdon,  28  Mich.  221. 


Therefore  the  assignees  took  the  assignment 
subject  to  the  receipts.  They  amounted  to  pay- 
ment, of  which  the  assignees  were  bound  to  take 
notice  or  make  inquiry,  the  recognizance  being 
a  non-negotiable  instrument. 

Lanev.  Smith,  103  Pa.  415. 
Eldred  v,  Hazlett's  Adm*r,  33  Id.  307. 
FauU  V.  Tinsman,  36  Id.  108. 
Todd  V,  Stokes,  10  Id.  155. 
Frantz  v.  Brown,  I  P.  &  W.  257. 

''The  assignee  of  the  assignee  of  a  bond  takes 
it  subject  to  all  the  equities  existing  at  the  time 
of  the  assignment  between  the  obligor  and  the 
first  assignee,  notwithstanding  such  equities  may 
have  arisen  before  the  bond  came  into  the  hands 
of  the  first  assignee." 

Metzgart/.  Metzgar,  I  Rawle,  227. 

James  W,  Piatt  (with  him  Wtn,  Maxwell  dxA 
Charles  M,  Lee),  for  appellees. 

The  gift  of  a  bond,  note  or  any  other  chattel 
cannot  be  made  in  words  infuturo,  or  by  words 
in  prcesentiy  unaccompanied  by  delivery  of  the 
possession  which  makes  the  disposal  of  the  thing 
irrevocable. 

Campbell's  EsUte,  7  Pa.  100. 
BeUt/.  Bell,  12  Id.  235. 
Withers  v.  Weaver,  10  Id.  391. 

The  gift  must  take  effect  at  once  and  com- 
pletely, and  when  it  is  made  perfect  by  delivery 
and  acceptance,  it  then  becomes  irrevocable  to 
the  donor.  Gifts  inter  vivos  have  no  reference 
to  the  future  but  go  into  immediate,  absolute 
effect. 

Smith's  Adm'r  v.  Dorsey,  38  Ind.  454. 
Smith  V.  Ferguson,  90  Id.  229. 

A  gift  must  be  absolute  and  the  donor  must,. 
at  the  time  of  the  gift,  part  with  all  present  and 
future  dominion  over  it. 

Allen  Adms.  ».  Polereczky,  31  Me.  338. 
Grover  v,  Grover,  24  Pick.  261. 

No  gift  inter  vivos  is  sustained  as  conferring 
title,  unless  the  change  of  possession  be  posi- 
tive, and  the  donor  in  no  condition  to  re-possess 
himself  of  the  subject  matter  of  the  gift  or  recall 
the  same. 

Little  V.  Willetts,  55  Baib.  N.  Y.  129. 

In  Coutts  V,  Acworth,  Law  Rep.  8  Eq.  $$^i 
it  was  held  that  a  party  taking  a  benefit  under  a 
voluntary  settlement  or  gift  containing  no  power 
of  revocation,  has  thrown  upon  him  the  burden 
of  proving  that  there  was  a  distinct  intention  on 
the  part  of  the  donor  to  make  the  gift  irrevoc- 
able. 

Miskey's  Appeal,  107  Pa.  629. 

By  the  assignment  the  assignee  becomes  en- 
titled  to  every  remedy,   lien  or  security    that 
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could  have  been  used  or  made  available  by  the 
assignor  as  a  means  of  indemnity  or  payment. 

I  Am.  &  Eng.  Encyc.  844. 
Mchaffy  V.  Shore,  2  P.  &  W.  361. 
Foster  v.  Fox,  4  W.  &  S.  92. 
Donley  v.  Hays,  17  S.&  R.  400. 
Philips  V.  Bank,  18  Pa.  394. 
Cathcart's  Appeal,  13  Id.  416. 

"One  party  is  not  estopped  by  declarations 
{and,  we  may  add,  receipts)  by  which  the  other 
party  was  not  misled  and  upon  which  he  did  not 
Tcly." 

McKnight  v.  Bell,  135  Pa.  158. 
Albert  v.  Zi^ler,  29  Id.  50. 
Megargel  v,  Megargel,  105  Id.  479. 
Walsh's  Appeal,  122  Id.  177. 

Apfil  15,  1895.  Green,  J.  The  auditor 
found  upon  abundant  testimony  "that  Mary 
Frost  gave  to  her  son  Henry  C.  Frost  a  written 
receipt  for  all  arrearages  of  dower  due  her  up  to 
April  20,  1888."  It  is  beyond  all  question  that 
by  this  action  the  widow  intended  to  give,  and 
•did  give  to  her  son,  absolutely  and  without  any 
<:ondition,  all  the  arrearages  of  dower  which 
were  due  her  to  the  date  mentioned.  A  title  by 
gift  is  just  as  good  as  a  title  by  deed  and  cannot 
be  revoked  after  the  gift  is  completed.  In  this 
<:ase  the  donor  has  never  revoked  the  gift  or  at- 
tempted to  do  so,  and  it  is  not  in  the  power  of 
any  other  persons  to  do  so  for  her,  nor  could  she 
do  so  herself  after  it  was  completed.  The  sub- 
ject of  the  gift  here  was  money  due  to  the  donor 
from  the  donee.  If  the  money  due  had  actually 
been  paid  by  the  donee  to  the  donor  and  the  re- 
ceipt given,  and  then  the  donor  had  handed 
back  the  money  to  the  donee,  no  possible  ques- 
tion could  have  arisen  as  to  the  effect  of  the 
transaction.  But  the  handing  of  the  money  back 
and  forth  was  entirely  unnecessary,  and  there- 
fore the  giving  of  a  receipt  was  just  as  efficacious 
to  extinguish  the  title  of  the  donor  to  the  money 
as  if  its*  bodily  transmission  from  the  one  to 
the  other  and  back  again  had  actually  taken 
place.  The  question  arises  only  between  the 
donor  and  donee.  No  rights  of  creditors  of  the 
donor  are  involved  because  there  were  none. 
As  to  any  subsequent  assignees  they  could  not 
take  what  the  donor  could  not  give  them,  and 
they  could  only  take  what  she  had  to  give,  that 
is,  moneys  due  for  dower  after  April  20,  1888. 

These  considerations  are  quite  sufficient  to 
dispose  of  the  case.  Some  attempt  is  made  to 
aflfect  the  quality  of  the  gift  by  an  effort  to  clothe 
it  with  a  condition,  but  it  is  altogether  futile.  It 
is  argued  that  because  no  money  was  actually 
paid  and  the  recognizance  was  not  surrendered 
there  was  no  good  legal  gift.  As  to  the  surren- 
•der  of  the  recognizance  it  was  neither  feasible 
nor  essential  to  the  gift.      Further  payments  in 


the  future  would  become  due  under  it,  and  it 
could  not  be  surrendered  by  the  widow  even  if 
she  had  so  desired.  As  to  the  payment  of 
money  for  the  receipt,  if  that  were  necessary, 
there  could  be  no  such  thing  as  a  gift  of  money 
due  to  the  donor.  If  it  had  to  be  purchased 
and  paid  for  it  would  not  be  a  gift  at  all. 

The  effort  to  prove  a  condition  is  equally  un- 
tenable. The  argument  is  founded  upon  the 
testimony  of  the  widow.  She  says,  '*I  signed 
his  receipt  but  I  never  received  any  money,  but  I 
supposed  he  would  pay  me  when  he  got  able."  Of 
course  her  supposition  on  this  subject  is  only  a 
supposition  and  not  a  condition  of  the  gift  in  the 
least  possible  sense.  Again  she  testified,  ''He 
said  if  I  needed  it  and  he  got  able  he  would  pay 
me  notwithstanding  I  had  given  him  this  re- 
ceipt." As  it  has  not  yet  been  proved  that  her 
son  has  ever  been  able  to  pay  this  money  back, 
or  that  his  mother  needed  it,  this  remark  of  the 
son  would  be  utterly  ineffectual  to  defeat  the  gift, 
even  if  it  had  amounted  to  a  condition  of  the 
gift.  But  it  never  had  any  such  quality.  It  was 
not  exacted  by  the  mother  as  a  term  of  the  gift, 
nor  could  it  be  pretended  to  be  of  any  higher 
dignity  than  a  mere  casual  remark  of  the  son. 
It  had  nothing  to  do  with  the  gift.  The  num- 
erous authorities  cited  in  the  argument  for  the 
appellees  are  altogether  wide  of  the  mark.  Th^ 
are  not  relevant  to  the  question  at  stake  here. 
The  subject  of  the  gift  was  moneys  due  to  the 
donor  for  arrearages  of  dower  due  to  her  by  the 
donee.  She  gave  them  to  him  in  the  only  way 
in  which  such  a  gift  could  be  made,  viz.,  by  a 
receipt  in  full  to  a  certain  date.  That  act  was 
absolute,  unqualified,  completed  by  a  delivery 
of  the  receipt  to  the  donee,  never  questioned  by 
the  donor,  and  completely  efficacious  to  convey 
her  title  to  the  arrearages  due.  That  is  all  that 
is  necessary  to  make  a  complete  and  perfect  gift 
of  such  a  subject  matter.  The  assignments  of 
error  are  all  sustained. 

The  decree  of  the  Court  below  is  reversed  at 
the  cost  of  the  appellees  and  the  record  is  re- 
mitted with  instructions  to  distribute  the  fund  in 
accordance  with  this  opinion.  w.  d.  n. 


July,  *94,  89.  January  16,  1895. 

McNeile  v.  Cridland. 

Principal  and  agent — Representations  by  agent 
— Principal  bound  thereby  —  Misrepresenta- 
tions ^  an  offset  to  mortgage. 

In  a  scire  facias  upon  a  purchase  money  mortgage  tes- 
timony that  in  purchasing  the  mortgaged  premises,  the 
defendants  relied  on  representations  made  by  the  plaio- 
tifTs  agent,  through  whom  the  sale  was  negotiated,  to  the 
effect  3iat  the  house  was  built  on  solid  and  not  on  made 
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d,  a  well-built  bouse,  etc,  that,  instead,  it  foon  be- 
apparent  that  the  house  was  erected  on  611ed  in  or 
made  ground,  which  gradually  settled  to  such  an  extent 
as  to  cause  the  sinking,  crackine  and  bulging  out  of  the 
front  wall  and  other  resultant  ^tmages,  and  that  an  ex- 
penditure of  seven  or  eight  hundred  dollars  would  be  re- 
quired to  repair  the  damages  thus  occasioned,  and  put 
die  building  in  proper  condition,  should  be  submitted 
to  the  jury  with  proper  instructions  as  to  the  law  applica- 
We  to  such  facts  as  the  defendant's  testimony  tended  to 
more,  and  it  is  error  when  such  testimony  has  been  of- 
fefcd  to  direct  a  verdict  for  plaintiff  for  the  full  amount  of 
the  mortgage. 

A  principal  is  bound  by  the  acts  of  his  agent  wilhin 
the  scope  ot  the  authority  that  he  b  held  out  to  the  world 
to  possess,  even  if  the  latter  acts  contrary  to  instructions. 

Appeal  of  Martha  H.  Cridland  and  Ella  Crid- 
land,  defendants,  from  the  judgment  of  Com- 
mon Pleas  No.  2,  of  Philadelphia  County,  where- 
in Hugh  McNeile  was  plaintiff. 

This  was  a  scire  facias  upon  a  purchase  money 
mortgage  given  by  the  defendants  to  the  plain- 
tiff, who  was  the  former  owner  and  builder  of 
the  house  No.  2220  North  i6th  St.,  Philadel- 
phia, Pa.  The  defendants  gave  evidence  show- 
ing that  at  the  time  of  the  purchase  of  the  house, 
one  Locker,  the  agent  of  the  builder  and  vendor, 
(plaintiff)  told  the  defendants  that  the  house  was 
built  on  solid,  and  not  on  made  or  filled-in 
ground,  and  that  the  house  was  well  built  and 
first-class  in  every  respect,  and  that  everything 
not  right  would  be  made  right;  that  the  sale  was 
made  on  Feb.  25,  1890,  as  the  house  was  near- 
ing  completion,  and  the  price  was  14,400;  that 
the  representation  of  the  agent  was  the  induce- 
ment for  their  purchase  of  said  house ;  that  at 
the  time  of  the  trial  the  front  wall  of  the  house 
showed  a  bulge  of  three  inches ;  large  cracks 
appeared  along  said  wall ;  the  stairs  were  pulling 
out  of  their  casings,  and  experts  testified  that  the 
bulge  in  the  front  brick  wall  was  caused  by  the 
sinking  of  the  foundation,  and  that  the  sinking 
of  the  foundation  was  caused  by  the  giving  way 
of  the  filled-in,  or  made  ground,  upon  which 
said  house  was  built.  There  was  no  denial  of 
the  agent's  authority  or  his  representations,  and 
no  rebuttal  of  the  expert  testimony  given  by  the 
defence.  The  Court,  Pennypacker,  J.,  di- 
rected the  jury  to  find  a  verdict  for  the  amount 
of  the  mortgage.  Verdict  and  judgment  accord- 
ingly. The  defendants  took  this  appeal.  The 
assignment  of  error  was  that  the  Court  erred  in 
directing  the  jury  to  find  a  verdict  for  the  plain- 
tiff for  the  amount  of  the  mortgage. 
Joseph  W,  Shannon^  for  appellants. 

Locker's  representations  to  the  defendants 
that  the  house  was  built  on  solid  ground  and  not 
on  made  ground,  was  the  acttial  inducement  to 
the  purchase  of  the  property. 

The  defendants  made  a  full  and  complete  de- 
fence by  proving  through  their  experts  that  these 


representations  were  material  and  false  in  fact. 
The  plaintiff  is  bound  by  the  declarations  of 
his  agent  made  to  the  defendants  before  the  sale 
of  the  property  to  them. 

Brooke  v   New  York,  Lake  Erie  &  Western  R.  R. 

Co.,  108  Pa  529. 
Keough  V,  Leslie,  92  Id.  424. 
McFeely  z/.  Little,  19  Wsrklv  Notes,  97. 
Caley  v.  Philadelphia  &  Chester  County  R.  R.  Co., 

80  Pa.  363. 

There  was  a  want  of  consideration  for  the  bond 
which  was  given,  which  is  a  legal  defence  to  this 
suit. 

Penn  Natural  Gas  Co.  v,  J.  W.  Cook,  123  Pa.  170. 

Hessner  v.  Hehn,  8  S.  &  R.  178. 

Stubbs,  Administrator  of  Pyle  v.  King,  14  Id.  206. 

The  evidence  offered  by  the  defendants  pre- 
sented an  issue  of  fact,  which  was  a  question  for 
the  jury. 

German  Insurance  Co.  v.  S.  A.  Davenport,  9  Atl. 

517. 
Gates  z/.  Watt,  127  Pa.  20. 
McGrann  v,  Pittsburgh  &  Lake  Erie  R.  R.  Co.,  iii 

Id.  171. 
12  Am.  &  Eng.  Ency.  of  Law,  926,  931. 

H.  Gordon  Mc  Couch,  for  appellee. 

Chief  Justice  Gibson  in  the  case  of  Stubbs, 
Admr.  of  Pylez;.  King,  14  S.  &  R.  206,  has  cor- 
rectly stated  the  rule  under  which  parol  testi- 
mony is  admissible  to  vary  the  terms  of  a  written 
contract.  Tested  by  this  rule,  the  appellants 
under  the  plea  of  payment  were  obliged  to  give 
notice  of  such  special  matter  as  would  have 
served  for  a  declaration  in  an  action  of  deceit. 
There  can  be  no  question  that  in  an  action  of 
deceit  the  scienter  must  be  both  alleged  and 
proved. 

Dilworth  v.  Bradner,  85  Pa.  238. 
McCandless  v.  Young,  96  Id.  289. 
Duff  V.  Williams,  85  Id.  490. 

It  may  well  be  doubted  whether  if  there  had 
been  evidence  of  fraud,  it  could  have  been  in- 
troduced under  the  notice  given  by  the  defend- 
ants. The  fundamental  error  under  which  de- 
fendants* counsel  labored  in  the  Court  below 
and  which  is  apparent  in  his  argument  now  pre- 
sented to  the  Supreme  Court,  is  in  treating  the 
alleged  representations  made  by  plaintiff  through 
his  agent,  as  though  they  constituted  a  warranty 
and  in  failing  to  recognize  that  the  only  defence 
admissible  to  vary  the  written  contract  is  proof 
of  fraudulent  misrepresentations.  No  evidence 
whatever  was  submitted  to  show  that  either  plain- 
tiff or  his  agent  knew  or  had  reason  to  know 
that  this  statement  was  untrue,  nor  was  there  any 
evidence  from  which  the  jury  could  properly 
find  that  it  was  in  fact  untrue.  Not  a  single  wit- 
ness testified  he  ever  saw  the  ground  before  the 
houses  were  built  or  had  any  knowledge  as  to  its 
character.     This  is  significant. 


Digitized  by 


Google 


276 


WEEKLY  NOTES  OF  CASES. 


There  was  not  more  than  a  scintilla  of  evidence 
from  which  it  could  be  inferred  that  the  repre- 
sentation made  that  the  house  was  built  on  solid 
ground  was  untrue.  There  is  no  testimony  at 
all  from  which  it  could  be  inferred  that  plaintiff 
knew,  or  had  reason  to  know,  that  the  house 
was  not  built  on  good  solid  ground,  and  as  the 
scienter  of  the  vendor  at  the  time  the  misrepre- 
sentation was  made,  is  the  vital  question,  the 
trial  Judge  committed  no  error  in  giving  binding 
instructions  for  the  plaintiff.  Fraud  is  a  serious 
accusation  not  to  be  lightly  inferred  and  it  would 
have  been  doing  violence  to  the  conscience  of 
the  Court  to  have  submitted  that  question  to  the 
jury  on  the  evidence  produced  by  the  defend- 
ants. 

May  6,  1895.  Sterrett,  C.  J.  In  direct*- 
ing  a  verdict  in  favor  of  plaintiff  for  balance  due 
on  the  purchase  money  mortgage  in  suit,  the 
learned  trial  Judge  evidently  proceeded  on  the 
assumption  that  the  testimony  introduced  by  de- 
fendants was  wholly  insufficient  to  sustain  any 
defence  whatever  to  plaintiff's  claim  or  any  part 
thereof.  This  assumption  we  think  was  unwar- 
ranted. The  testimony  referred  to  presents 
questions  of  fact  which  should  have  been  sub- 
mitted to  the  jury.  It  tends  to  prove,  among 
other  things,  that  in  purchasing  the  mortgaged 
premises  the  defendants  relied  on  representations 
made  by  plaintiff's  agent,  Locker,  through 
whom  the  sale  was  negotiated,  to  the  effect  that 
the  house  was  built  on  solid  and  not  on  made 
ground,  a  well  built  housi,  etc.,  that,  instead  of 
being  well  built  and  on  solid  ground,  it  soon  be- 
came apparent  that  the  house  was  erected  on 
filled-in  or  made 'ground  which  gradually  settled 
to  such  an  extent  as  to  cause  the  sinking,  crack- 
ing and  bulging  out  of  the  front  wall  and  other 
resultant  damages  described  by  defendants'  wit- 
nesses, and  that  an  expenditure  of  seven  or  eight 
hundred  dollars  would  be  required  to  lepair  the 


true,  then  to  ascertain  the  damages  sustained  by 
them,  and,  if  they  were  less  than  plaintiff's  claim, 
to  deduct  the  same  therefrom,  etc. 

It  is  well  settled  that  the  principal  is  bound  by 
the  acts  of  his  agent '  within  the  scope  of  the 
authority  that  he  is  held  out,  to  the  world,  to 
possess,  even  notwithstanding  the  latter  acted 
contrary  to  instructions.  One  who  authorizes 
another  to  act  for  him,  in  a  certain  class  of  con- 
tracts, undertakes  for  the  absence  of  fraud  in  the 
agent  acting  within  the  scope  of  his  authority. 
AiAong  other  cases,  recognizing  this  and  kindred 
principles,  are  the  following :  Brooke  v.  Rail- 
road Co.,  108  Pa.  529;  Smalley  v.  Morris,  157 
Id.  349 ;  Keough  v,  L^ie,  92  Id.  424 ;  Caley  v. 
Railroad  Co.,  80  Id.  363 ;  Ressner  v.  Helm,  8 
S.  &  R.  178;  Stubbs  V.  King,  14  Id.  206; 
Penn  Nat.  Gas  Co.  v.  Cook,  123  Pa.  170.  In 
the  latter  it  was  said  ;  "There  is  a  long  series  of 
cases — some  of  them  very  recent,  ....  that 
when  an  agent  exceeds  his  authority,  his  princi- 
pal cannot  avail  himself  of  the  benefit  of  his  act 
and  at  the  same  time  repudiate  his  authority. 
This  principle  rests  upon  the  solid  foundation  of 
natural  justice  and  common  honesty." 

It  follows  from  what  has  been  said  that  the 
learned  trial  Judge  erred  in  directing  a  verdict 
for  the  plaintiff. 

Judgment  reversed  and  a  venire  facias  de  novo 
awarded. 

w.  c.  s. 


July,  »94,  189. 

Edison  Co. 


January  24,  1895. 

Thackara  MTg  Co. 


Act  May  25,  1887^  F,  L.  271 — Statement^ Affi- 
davit of  defence — License  of  patent  rights 
Judgment  for  want  of  sufficient  affidavit  of 
dejence — Assessment  of  damages. 


The  requil  ement  of  the  Act  of  May  25,  1887,  R  L. 
A^r^*^,r^  fk„o  r^^^r.^\r>.T^.^  ^r^A  r>.,f  *k^  K.,;i^;««  27 1 ,  that  thc  plaiiitifl's  demand  be  stated  "concisely," 
damages,  thus  occasioned,  and  put  the  buildmg .  ^^^  ^^^  ^^^  ^f  ^ourt  that  where  damages  are  capable  of 

m  proper  condition.  ' ..  .    «>  .      , 

It  is  unnecessary  to  refer  in  detail  to  the  testi- 
mony tending  to  prove  the  allegations  of  fact  re- 
lied on  by  defendants.     It  is  sufficient  to  say 


liquidation  it  must  contain  an  explicit  averment  that  die 
amount  claimed  is  "justly  due,"  mean  that  the  truth  of  the 
actual  facts  must  be  followed. 


A  judgment  for  want  of  a  sufHcient  afHdavit  of  defence 
will  be  reversed  if  the  assessment  of  damages  is  inecon- 
citable  with  the  amount  claimed  in  the  statement. 


A  license  to  manufacture  patented  articles  is  in  the  oa- 


that,  if  believed  by  the  jury,  they  would  have 
been  warranted  in  finding  that  the  alleged  mis- 
representations were  in  fact  made  by  plaintiffs, 

agent  Locker ;  that  they  were  not  only  untrue,  j  ^^re  of  a  monopoly,  and  he  who  enjoys  this  right  must  pay 
but,  in  the  circumstances,  they  were  calculated ,  ^>^«  agreed  consideration  for  it,  though  the  patent  may 
._!,  .^  jjjj  •  .ujrj^.  not  be  valid  in  law,  but  when  It  ceases  to  be  a  monopoly 
to  deceive  and  did  deceive  the  defendants  o'^j  ^^^rs  particii^ite  in  the  manufacture  of  the  goods 
their  injury.  This  being  so,  the  case  should  there  is  a  failure  of  consideration  and  he  is  no  longer 
have  been  submitted  to  the  jury  with  proper  in-  obliged  to  pay. 

structions  as  to  the  law  applicable  to  such  a  state      Angicr  v.  Eaton  Co.,  98  Pa.  594,  followed ;  Hardwick 
of  facts  as  defendants'  testimony  tended  to  prove,  v.  Galbraith,  147  Id.  333,  distinguished. 
It  was  the  exclusive  province  of  the  jury  to  con- 
sider and  pass  upon  the  testimony,  and,- if  they       Appeal  of  the  Thackara  Manufacturing  Corn- 
found  defendants*  allegations  were  substantially  pany,  from  the  judgment  of  the  Common  Pleas 
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No.  I, "of  Philadelphia  County,  entered  for  want 
of  a  sufficient  affidavit  of  defence  in  an  action  of 
assunapsit  wherein  the  Edison  General  Electric 
Conapany  and  George  Maitland  were  plaintiffs 
and  appellant  was  defendant. 

The  statement  set  forth  a  case  to  the  following 
eflfcct : — 

Action  was  brought  by  the  plaintiffs  to  recover 
die  royalties  claimed  to  be  due  under  a  license 
for  the  manufacture  of  certain  electric  light  fix- 
tures and  other  apparatus  covered  by  certain 
letters  patent  of  the  United  States  specified  in 
the  license.  The  license  agreement  provided 
that  the  defendant  should  pay  to  the  plaintiffs  a 
royalty  of  three  per  cent,  upon  the  net  wholesale 
selling  price  of  the  fixtures  manufactured  and 
sold  or  imported  and  sold  by  the  defendant. 
Plaintiffs  averred  that  defendant  failed  to  pay  the 
royalty  due  under  the  agreement  on  the  first  day 
of  October,  1891,  or  thereafter,  and  that  the 
wholesale  selling  price  of  the  fixtures  made  and 
sold  and  imported  by  defendant  during  each  of 
the  seven  quarters  from  October  i,  1891,  to  the 
bringing  of  the  suit  amounts  to  ^4,000  and  up- 
ward, and  therefore  claimed  to  recover  the  sum 
of  I5  7 1 .  43  in  each  quarter. 

The  affidavit  of  defence  averred  that  royalties 
were  paid  up  to  the  ist  of  April,  1892,  and  this 
was  afterwards  admitted.  It  denied  that  de- 
fendant had  since  the  ist  of  April,  A.  D.  1892, 
manufactured  any  apparatus  which  was  covered 
by  any  of  the  letters  patent  specified  in  the 
Ucense  except  those  covered  by  two  letters  pat- 
ent, Nos.  2S9>*3S  ^^^  *94»^97i  the  device  cov- 
ered thereby  consisting  simply  of  running  the 
wires  for  electric  lamps  between  the  gas  pipe  and 
the  shell  of  the  gas  fixtures,  and  averred  that  it 
had  repudiated  the  license  and  abandoned  the 
same,  and  refused  to  pay  the  royalties  specified 
therein,  and  had  not  since  said  ist  of  April, 
1892,  manufactured  these  electric  light  fixtures 
under  said  license,  but  in  hostility  thereto ;  and 
fiirther  averred  that  the  patents  in  question  were 
void  and  invalid  for  reasons  therein  specified. 
The  affidavit  further  averred  that  in  any  event 
the  defendant  was  not  liable  for  the  sum  of 
I571.43  per  quarter,  claimed  in  the  statement, 
as  appeared  by  the  face  thereof. 

And  lastly  it  averred  that  at  the  time  the 
agreement  of  license  was  made  the  defendant, 
with  others,  were  members  of  an  association 
known  as  the  Gas  and  Electric  Fixtures  Associa- 
tion, and  that  part  of  the  object,  purpose,  and 
intent  of  the  formation  of  said  association  was 
that  licenses  similar  to  the  one  sued  on  should  be 
granted  to  all  the  members  thereof,  but  to  no 
others.  That  the  plaintiffs  well  knew  this  fact 
and  agreed  thereto,  and  as  an  inducement  to 
signing  and  execution  of  the  license  here  sued 
on  made  at  that  time,  the  plaintiffs  agreed  and 


undertook  verbally  that  they  would  and  should  , 
prevent  all  others,  save  licensed  members  of  said 
association,  from  making,  selling,  or  using  fix- 
tures covered  by  said  letters  patent,  and  relying 
thereon  and  in  consideration  thereof,  the  license 
was  signed  by  the  defendant ;  and  the  affidavit 
then  avers  that  the  said  plaintiffs  have  not  pre- 
vented others,  not  licensees  or  members  of  said 
association,  from  making,  selling,  and  using  said 
fixtures,  covered  by  said  letters  patent,  but,  on 
the  contrary,  the  same  have  been  made,  sold, 
and  used  by  others  in  like  business  with  defend- 
ant, not  licensees  or  members  of  said  association, 
naming  ten  such  persons,  and  averring  that 
thereby  the  defendant  is  unable  to  compete  in 
its  business  with  those  selling  the  same  fixtures 
without  the  payment  of  royalty,  and  the  associa- 
tion has  become  disorganized  and  ceased  to  ex- 
ist, and  therefore  the  consideration  for  said 
license  has  failed.  A  rule  for  judgment  for  want 
of  sufficient  affidavit  of  defence  was  taken  which 
after  argument  was  made  absolute  and  the  dam- 
ages were  assessed  at  ^2, 5 82. 85. 
The  defendant  took  this  appeal. 
If,  B.  Gill,  (with  \i\mJohnR,  ReadzxiA  Silas 
fV.  Pettit),  for  appellant. 

It  may  be  admitted  that  where  a  licensee  is 
enjoying  the  benefit  of  the  supposed  validity  of 
a  patent  he  is  estopped  from  denying  the  same 
in  an  action  for  royalties  due  under  the  license, 
but  it  is  not  the  law  that  under  all  circumstances 
the  licensee,  by  merely  becoming  such,  is  bound 
to  admit  such  validity  and  pay  the  royalties.  If 
he  is  not  enjoying  the  supposed  validity  of  the 
letters  patent,  and  has  not  covenanted  not  to 
contest  it,  he  cannot  be  compelled  to  pay  the 
license  fee.  He  may  repudiate,  and,  after  no- 
tice to  the  licensor,  manufacture  in  hostility  to 
the  patent  and  deny  its  validity. 

Hayne  v.  Maltby,  3  Tcnn.  Rep.  438. 

MarstoD  v  Swett,  82  N.  Y.  526. 

Lawes  v.  Purser,  6  El.  &  Bl.  930. 

White  V,  Lee,  3  Fed.  Rep.  224. 

Kinsman  v,  Parkhurst,  1 8  How.  289. 

In  a  case  analogous  to  this  the  same  defence 
was  held  to  be  good. 

Hardwick  v.  Pollock,  51  Leg.  Int.  94. 
No  argument  was  made  in  behalf  of  appellees. 

April  29,  1895.  Mitchell,  J.  The  plain- 
tiffs' case  comes  before  us  in  an  exceedingly  un- 
favorable light,  from  the  apparent  recklessness 
with  which  facts  are  sworn  to  which  they  should 
have  known  to  be  untrue.  Plaintiffs  in  their 
statement  "aver  that  there  is  jusdy  due  to  them 
by  defendants  the  sums  of  157' -43  ^^^^  interest 
from  October  i,  1891;  I571.43  with  interest 
from  January  i,  1892;  is  7 1.43  with  interest 
from  April  i,  1892,"  and  four  other  similar 
quarterly  sums  with  interest  from  later  dates,  and 
this  statement  is  sworn  to.    The  affidavit  of  de- 
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fence  avers  explicitly  that  the  defendant  ''has 
paid  plaintiffs  in  full  by  check  which  was  duly 
paid,  for  all  royalties  due  up  to  the  first  day  of 
April,  1892,  and  has  plaintiffs^  receipt  there- 
for^'^  and  plaintiffs  have  apparently  conceded 
the  truth  of  this  defence  by  taking  judgment  for 
the  later  sums  only.  Such  looseness  is  not  to  be 
commended.  When  the  Procedure  Act  of  May 
25,  1887,  P.  L.  271,  substituted  "a  concise 
statement  of  the  plaintiff's  demand''  for  a  com- 
mon law  declaration,  and  the  rule  of  the  Court 
below  required  the  statement  to  be  sworn  to,  and 
where  damages  are  capable  of  liquidation  to  con- 
tain "an  explicit  averment  of  the  amount  clainoed 
to  be  justly  due,"  these  matters  ceased  to  be 
merely  formal  and  became  substantial  with  a 
resultmg  necessity  to  follow  the  truth  of  the  act- 
ual facts. 

This  judgment  must  be  reversed  for  the  var- 
iance between  the  averment  and  the  assessment 
of  damages.  The  statement  sets  out  that  there 
is  due  under  the  agreement  sued  on  * 'three  per 
centum  of  the  net  wholesale  selling  price  of  the 
fixtures,  etc.,  manufactured  and  sold  by  defend- 
ants," etc.,  and  that  plaintiffs  are  ''unable  to 
state  the  exact  amount  of  royal  ties  due  .  .  .  but 
believe  that  the  net  wholesale  selling  price  .  .  . 
of  the  devices  covered  by  the  patents  made  and 
sold  during  each  of  these  seven  periods,  amounts 
to  |4,ooo  and  upwards,  and  plaintiffs  therefore 
claim  to  recover  on  this  account  the  sums  of 
I571.43  with  interest"  from  each  of  the  seven 
quarterly  periods  named.  The  amount  claimed 
is  certainly  not  three  per  cent,  of  the  alleged 
selling  price,  but  more  than  four  times  that 
much,  and  the  principle  upon  which  such  result 
was  reached  nowhere  appears.  But  plaintiffs 
upon  the  rule  being  made  absolute  for  judgment, 
abandoning  as  already  said  the  first  three  items 
of  their  claim,  assessed  the  damages  on  the  other 
four  at  the  full  sums  claimed  with  interest.  There 
is  nothing  on  the  record  to  sustain  such  an  as- 
sessment. 

Coming  now  to  the  substantial  matters  of  de- 
fence to  ti^e  whole  claim,  the  affidavit  avers  that 
defendant  has  paid  all  royalties  due  up  to  April 
I,  ^892,  and  has  not  since  that  date  incurred 
any  liability  for  royalties  or  manufactured  any  of 
the  articles  named  in  the  agreement  except  elec- 
tric light  fixtures  claimed  to  be  covered  by  pat- 
ents Nos.  259,235  and  294,697,  and  as  to  these 
that  the  said  patents  are  wholly  void  and  invalid, 
and  defendant  has  refused  to  pay  royalty,  repu- 
diated the  license,  and  manufactured  in  hostility 
thereto.  And  further  that  there  has  been  a  fail- 
ure of  consideration,  in  that  the  agreement  was 
made  on  the  inducement  at  the  time  of  signing 
that  plaintiffs  would  prevent  all  other  parties  not 
members  of  the  Gas  and  Electric  Fixtures  Asso- 
ciation (of  which  defendant  covenanted  that  it 


was  and  should  continue  a  member)  from  manu- 
facturing or  selling  the  articles  named,  and  that 
plaintiffs  have  not  done  so,  but  that  said  articles 
are  made,  and  sold  by  other  parties  named,  not 
members  of  the  said  association  and  not  paying 
royalty,  and  thereby  defendant  has  been  omable 
to  compete  in  its  business  with  such  others  sell- 
ing without  the  payment  of  royalty.  The  merits 
of  such  a  defence  by  a  licensee  have  been  settled 
by  this  Court  in  Angier  v.  Eaton  Co.,  98  Pa. 
594,  iufhere  it  was  said  by  the  present  Chief  Jus- 
tice, "the  right  was  in  the  nature  of  a  monopoly 
and  so  long  as  it  was  enjoyed  the  defendant  was 
bound  to  pay  the  consideration  therefor;  but 
when  by  reason  of  something  beyond  the  com- 
pany's control  it  was  deprived  of  that  exclusive 
right,  in  other  words  when  the  consideration 
failed,  why  should  it  be  compelled  to  pay?  .  .  . 
The  recognized  principle  applicable  to  such 
licenses  is  that  while  the  patent  is  apparently 
valid,  and  the  licensee  is  enjoying  the  benefit  df 
its  supposed  validity,  he  is  bound  to  pay  the 
stipulated  royalty,  and  cannot  set  up  as  a  defence 
the  actual  invalidity  of  the  patent ;  but  when  in 
addition  to  the  invalidity  of  the  patent  by  reason 
of  a  prior  outstanding  patent,  it  is  shown  that 
the  owner  of  the  prior  patent  is  asserting  his  ex- 
clusive rights  thereunder  by  supplying  the  market 
with  the  patented  article,  and  the  licensee  under 
the  invalid  patent  is  deprived  of  the  monopdy 
for  which  he  contracted,  and  in  consideration  of 
which  he  agreed  to  pay  the  royalty,  he  may  de- 
fend on  the  ground  of  actual  failure  of  the  con- 
sideration." In  the  present  case  the  monopoly 
is  not  exclusive  in  the  defendant,  but  was  to  be 
enjoyed  with  others  who  were  also  members  of 
the  association,  and  who  also  paid  royalty.  The 
difference  is  one  of  degree  only,  not  of  principle. 

Subsequent  cases  have  not  disturbed  these  well 
settled  principles.  In  Hardwick  v.  Galbraith, 
147  Pa.  333,  it  was  held  that  a  license  does  not 
of  itself  import  a  monopoly,  but  in  the  present 
case  it  is  expressly  set  up  in  the  affidavit  that 
there  was  to  be  a  monopoly  among  the  members 
of  the  association,  all  of  whom  paid  royalty.  In 
Jarecki  Co.  v.  Hays,  161  Pa.  613,  the  pith  of 
the  decision,  p.  617,  is  that  a  licensee  receiving 
the  benefits  must  pay  the  fees  without  regard  to 
the  validity  of  the  patent ;  and  in  Hardwick  v, 
Galbraith,  supra^  and  Patterson's  Appeal,  99  Pa. 
521,  it  was  held  that  the  licensees  could  not  set 
up  the  invalidity  of  the  patent  as  a  defence  be- 
cause they  had  agreed  that  the  test  on  that  point 
should  be  an  adverse  decision  by  a  court  of  com- 
petent jurisdiction.  All  these  cases  are  in  entire 
harmony  with  Angier  v.  Eaton  Co.,  supra. 

The  defendant  was  entitled  to  go  to  a  jury  on 
the  defence  set  up  in  his  affidavit. 

Judgment  reversed  and  procedendo  awarded. 

w.  D.  N. 
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Common  Vleas. 

C.  P.  No.  4.  June,  '88, 842, 

Sweeting   v.    Wanamaker,  Defendant, 

Hallowell,  Garnishee. 
Fractice — Attachment  execution — Additional  in- 
terrogatories. 
If  the  plaintiff  takes  judgment  against  the  garnishee 
on  his  answers  to  interrogatories,  he  cannot  sifterwards 
reqvire  answers  to  additional  interrogatories,  bat  must 
issne  a  fresh  attachment. 

Rule  to  Strike  off  intenrogatories  in  attach^ 
ment  sur  judgment. 

The  facts  appear  sufficiently  in  the  opinion 
of  the  Court. 

Jcuod  Snare f  Jr.,  for  the  rule. 

Robert  N.  Simpers^  contra. 

April  lOy  1895.  Arnold,  J.  On  Sept.  14, 
1888,  judgment  was  entered  in  favor  of  the 
plaintiff  against  the  defendant  for  1 1,072. 82, 
and  on  the  same  day  a  fi.  fa.  was  issued,  which 
was  returned  nulla  bona,  and  at  the  same 
time  an  attachment  execution  was  issued,  by 
which  Mr.  Hallowell,  executor  and  trustee  un- 
der the  will  of  John  Hallowell,  deceased,  was 
summoned  as  garnishee.  Interrogatories  to  the 
garnishee  were  filed  Dec.  17, 1888,  and  on  Jan. 
8,  1889,  answers  were  filed  by  Mr.  Hallowell. 
On  Feb.  2,  1889,  on  these  interrogatories  and 
answers,  it  was  adjudged  that  the  garnishee  had 
in  his  possession  1 704. 23  belonging  to  the  de- 
fendant, and  that  the  plaintiff  have  execution 
thereof,  less  a  garnishee's  counsel  fee,  taxed  at 

15.  Nothing  further  was  done  in  the  way  of 
execution  or  revival  of  the  judgment  until  Feb 

16,  1895,  ^^^1^  ^^c  plaintiff  filed  a  new  set  of 
interrogatories  to  the  garnishee  and  ruled  him 
to  answer,  whereupon  the  garnishee  entered  a 
rule  to  strike  off  the  interrogatories,  and  this 
raised  the  question  now  before  the  Court. 

llie  writ  of  attachment  sur  judgment,  or  at- 
tachment execution,  as  it  is  commonly  called, 
serves  a  double  purpose ;  it  is  a  writ  of  execu- 
tion against  the  defendant  and  a  summons  to 
the  garnishee:  Wrayzr.  Tammany,  13  Pa.  395; 
Stroose's  Executor  9.  Becker,  44  Id.  206;  Hays 
V.  Ljcoming  Fire  Insurance  Co.,  99  Id.  621; 
McCormacv.  Hancock,  a  Id.  310.  It  must  be 
'  served  on  the  garnishee  in  the  manner  provided 
•  fior  the  service  of  a  summons  in  a  personal  ac- 
tion: Act  of  June  i6,  1836,  sec.  36,  P.  L.  768; 
Porves  V.  Lex,  19  Weekly  Notes,  392,  s.  c. 
The  effect  of  it  is  to  require  the  garnishee  to 
withhold  the  property  of  the  defendant  in  his 
possession  from  the  defendant,  and  apply  it  to 
the  satisfaction  of  the  defendant's  indebtedness 
to  the  plaintiff.  The  practice,  after  the  service 
on  the  garnishee,  is  to  file  interrogatories  to  him 
inquiring  what  money  or  property  of  the  de- 


fendant the  garnishee  has  in  his  hands,  and 
take  a  judgment,  or  rather  an  adjudication  or 
finding,  on  the  admissions  in  the  answers,  if 
the  plaintiff  is  satisfied  therewith,  that  the  gar- 
nishee has  certain  money  or  property  of  the  de- 
fendant in  his  hands  subject  to  the  attachment, 
describing  it,  and  that  the  plaintiff  have  execu- 
tion thereof;  or,  if  the  plaintiff  is  not  satisfied 
with  the  answers  of  the  garnishee,  he  may  rule 
the  garnishee  to  plead  and  go  to  trial  on  the  is- 
sue made  thereby.  When  either  of  these  modes 
is  pursued  and  judgment  is  entered,  finding  that 
the  garnishee  has  in  his  possession  money  or 
property  of  the  defendant,  or  in  favor  of  the 
garnishee,  the  force  of  the  attachment  is  spent, 
and  the  plaintiff  cannot  file  new  interrogatories 
or  rule  the  garnishee  to  plead  and  have  jury 
trials  ad  infinitum :  Bradley  v.  Bradley,  3  Phila. 
414;  Excelsior  Brick  Co.  v.  Gibson,  defendant, 
and  Haines^  garnishee,  21  Weekly  Notes,  32. 
It  is  true  the  plaintiff  may  file  additional  inter- 
rogatories at  any  time  before  taking  judgment 
on  the  answers:  Mullen  v.  Maguire,  i  Weekly 
Notes,  331  and  577;  Andress  v.  Lewis,  17 
Weekly  Notes,  270.  But  after  judgment  the 
attachment  execution  has  no  more  vigor;  it  is 
like  a  fe.  fa.  on  which  a  portion  of  a  judgment 
has  been  collected.  A  second  attachment  is 
necessary  when  satisfaction  has  not  been  ob- 
tained on  the  first :  Pontius  v,  Nesbit,  40  Pa. 
309;  but  an  alias  attachment,  which  is  issued  to 
the  same  garnishee  before  the  original  is  dis- 
posed of,  will  be  dissolved,  unless  the  plaintiff 
discontinues  the  original :  Rutter  v.  Ely,  4 
Kulp,  348;  although,  from  the  act  of  issuing  the 
second  attachment  and  other  acts,  or  delay  by 
the  plaintiff,  an  intention  to  abandon  the  orig- 
inal may  be  presumed,  so  as  to  divest  the  lien 
of  the  original :  Wilkinson's  Estate,  30  Pitts. 
L.  J.  401.  If  the  plaintiff  takes  judgment 
against  the  garnishee  on  his  answers  to  interro- 
gatories, he  cannot  afterwards  require  answers 
to  additional  interrogatories.  He  must  issue  a 
fresh  attachment. 
Rule  absolute  and  interrogatories  struck  off. 

C  P.  No.  4.  June,  '88,  842. 

Sweeting  v.    Wanamaker,    Defendant, 

Hallowell,  Garnishee. 

Fractice — Attachment  execution — Sci,  fa.  to  re- 
vive^Act  of  May  /p,  /**/,  P.  L.  132. 

An  attachment  execution  iasaed  on  a  judgment  more 
than  int  years  old  must  be  accompanied  by  a  scire 
fiidas  to  revive  the  judgment 

Rule  to  set  aside  writ  of  attachment  execution. 
The  facts  appear  sufficiently  in  the  opinion  of 
the  Court,  infra. 
Jacob  Snare,  Jr.  y  for  the  rule. 
Robert  N.  Simpers ^  contra. 
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April  27, 1895.  Arnold,  J.  Judgment  was 
entered  September  14,  1888,  and  fi.  fa.  and 
attachment  sur  judgment  were  issued  the  same 
day.  The  fi.  fa.  was  returned  nulla  bona,  and 
partial  satisfaction  of  the  judgment  was  obtained 
by  the  attachment  execution.  No  writ  of  scire 
facias  has  been  issued  to  revive  the  judgment, 
but  on  April  6,  1895,  another  writ  of  attach- 
ment sur  judgment  was  i^ued  to  the  same  gar- 
nishee as  in  the  first  attachment.  The  garnishee 
moves  to  strike  off  this  second  attachment, 
because  a  sci.  fa.  to  revive  was  not  issued  at  the 
same  time  the  attachment  execution  was  issued, 
as  required  by  the  Act  of  May  19,  1887,  P-  L. 
X52 ;  and  this  raises  the  question  to  be  decided. 

It  was  decided  under  prior  Acts  relating  to 
the  time  of  issuing  executions,  that  an  attach- 
ment execution  might  be  issued  after  the  time 
fixed  by  the  statutes  for  issuing  executions^  if  a 
fi.  fa.  had  been  issued  within  the  time  fixed  by 
the  Acts :  Ogilsby  v.  Lee,  7  W.  &  S.  444 ; 
Gemmill  v.  Butler,  4  Pa.  232;  Todd  v.  Lowe, 
14  Weekly  Notes,  550;  although  there  is  a  de- 
cision that  a  fi.  fa.  could  not  be  issued  on  a 
judgment  more  than  five  years  old,  even  if  an 
attachment  execution  had  been  issued  within 
the  five  years:  Esser  v.  Smith,  15  Phila.  144. 
The  decisions  permitting  an  attachment  execu- 
tion after  the  time  limited  by  the  Acts  of  As- 
sembly, were  based  on  the  fact  that  the  writ  of 
attachment  execution  contains  a  clause  of  scire 
facias  to  the  defendant;  which,  while  it  was  de- 
cided not  to  be  error,  was  held  to  be  surplusage 
in  Layman  v.  Beam,  6  Wharton,  181  (1841); 
but  I  apprehend  it  is  not  surplusage  since  the 
decision  in  Corbynz;.  Bolmann,  4  W.  &  S.  342 
(1842),  that  the  defendant  must  be  served  with 
a  copy  of  the  writ  of  attachment  in  order  to 
make  the  proceeding  effectual.  To  remedy  the 
effect  of  this  decision,  it  was  enacted  by  the  Act 
of  April  29,  1844,  P.  L.  512,  that  if  the  defend- 
ant does  not  reside  in  the  county,  or  a  service 
of  the  attachment  cannot  be  made  within  the 
bailiwick  (as  if  the  defendant's  residence  is  un- 
known and  he  secretes  or  absents  himselQ  the 
proceedings  will  be  considered  valid  without  a 
service  of  the  writ  on  him ;  and  by  the  Act  of 
March  20,  1845,  P.  L.  189,  it  is  provided  that 
so  much  of  section  36  of  the  Act  of  June  16, 
1836,  as  requires  service  of  the  attachment  on 
any  defendant,  be  repealed,  except  where  the 
defendant  is  a  resident  of  the  county  in  which 
the  attachment  issued;  so  that  it  is  the  duty 
of  the  sheriff  to  inquire  for  and  serve  the  de- 
fendant if  he  can  be  found. 

Another  disputed  matter  was  whether  it  was 
lawful  to  issue  a  fi.  fa.  on  a  judgment  more  than 
five  years  old,  and  it  was  decided  that  it  was 
lawful  if  a  previous  fi.  fa.  had  been  issued  with- 
in  the  five  years:     Baltz    v.  Monaghan,   15 


Weekly  Notes,  501;  Moyer  v.  Sekenger,  16 
Weekly  Notes,  242  (1885);  but  not  if  the 
judgment  was  more  tlmn  twenty  years  old: 
Davis  V,  McHenry,  11  Weekly  Notes,  304 
(1882),  or  if  there  had  not  been  a  previous  fi. 
fa.  issued  within  five  years  after  the  date  of  the 
judgment :  Marx  v.  Goldsmith,  14  Weekly 
Notes,  173;  Harmony  Building  Association  v, 
Berger,  14  Weekly  Notes,  499  (1884);  al- 
though there  were  good  reasons  given  for  a  de- 
cision that  it  was  not  lawful  in  any  case,  unless 
the  judgment  has  been  revived,  in  Comstock  v, 
Kilchenstein,  14  Weekly  Notes,  388  (1883). 

No  doubt  these  disputes  led  to  the  passage  of 
the  Act  of  May  19,  1887,  P.  L.  132,  which  pro- 
vides that  execution  may  be  issued  upon  any 
judgment  notwithstanding  it  has  lost  its  lien  on 
real  estate,  but  not  after  the  lapse  of  twenty 
years  from  its  maturity  or  date,  if  at  the  same 
time  execution  is  issued,  a  scire  facias  shall  be 
issued  to  revive  the  judgment ;  and  if  the  de- 
fendant files  an  affidavit  of  defence,  it  shall  be 
lawful  for  the  Court  to  stay  the  execution  of  thefi. 
fa.  by  an  order  preserving  the  lien  thereof,  and 
order  the  sci.  fa.  at  the  head  of  the  list  for  trial 
at  the  next  term  of  the  Court.  A  writ  of  at- 
tachment sur  judgment  is  an  execution  and  so 
is  a  ca.  sa.  We  do  not  think  the  provision  for 
the  stay  of  fi.  fa.  limits  the  scope  of  the  word 
execution  to  fi.  fas.  only.  This  provision  of 
the  Act  is  intended  to  prevent  a  sale  of  the  per- 
sonal property  of  the  defendant,  while  the  right 
to  levy  upon  it  is  in  dispute,  and  it  secures  the 
plaintiff  by  preserving  the  lien  of  the  execution 
until  that  dispute  is  settled.  No  such  order  is 
required  on  an  attachment  execution,  becaose 
the  interposition  of  a  defence  stays  the  proceed- 
ing until  the  defence  is  disposed  of,  as  it  may 
be  in  the  trial  of  an  issue  between  the  plaintiff 
and  the  garnishee :  Bohner  v.  Cummings,  91 
Pa.  55.  In  the  case  of  a  ca.  sa.  on  a  judgment 
disputed  by  the  defendant,  the  proceedings 
would  have  to  be  of  a  summary  character  ]  as 
otherwise  the  defendant  might  be  deprived  of 
his  liberty  during  the  delay  in  hearing  his  case. 
There  is  a  difference  between  the  sci.  fa.  clause 
in  a  writ  of  attachment  execution  and  that  in  a 
writ  to  revive  a  judgment.  One  is  a  summons 
to  show  cause  why  the  judgment  should  not  be 
levied  of  the  effects  of  the  defendant  in  the 
hands  of  the  garnishee,  while  the  other  is  a 
summons  to  show  cause  why  the  judgment  should  ' 
not  be  revived  preparatory  to  execution. 

We  are  of  opinion  that  the  Act  of  May  i^i 
1887,  furnkhes  the  only  mode  of  procedure  by  ex- 
ecution since  its  passage,  and  that  it  supersedes 
the  former  practice.  It  is  a  statute  conferring 
a  privilege  not  previously  existing,  and  it  most 
be  taken  with  its  burdens  as  well  as  its  benefits. 

Rule  absolute.    Writ  of  attachment  set  aside. 
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Heidenwag  v.  The  City  of  Philadelphia. 

NegUgence — Independent  contractor —  Munici- 
pality— Fireworks — Act  Aug.  26,  1721 — 
Scaffolding. 

A  municipality  which  emplo3rs  an  indep^dent  contrac- 
tor to  do  a4>iece  of  work  which  is  not  unlawful  in  itself 
is  not  responsible  for  injury  occurring  through  the  negli- 
gent performance  of  said  work. 

A  municipality  may  lawfully  make  a  contract  for  the 
pceparation   and  setting  off  of  fireworks  within  its  limits. 

The  City  of  Philadelphia  b  not  restrained  from  making 
a  contract  for  an  exhibition  of  fireworks  by  the  Act  of 
Angvt  26,  1721. 

The  erection  of  a  scaffolding  necessary  for  the  purpose 
of  supporting  set  pieces  of  fireworks  is  within  &e  con- 
templation of  a  contract  for  the  display  of  fireworks, 
specifying  such  set  pieces,  and  for  the  erection  and  care 
of  such  scaffolding  the  independent  contractor  for  the 
disfday  of  the  fireworks  is  responsible,  and  not  a  munici- 
pality which  has  engaged  him  to  make  such  display. 

A  city  may  authorize  a  scaffolding  to  be  erected  on  its 
highway  or  bridge  for  the  purpose  of  the  exhibition  of 
fireworks,  and  such  scaffolding  is*  not  a  nuisance  per  se. 

Appeal  of  John  J.  Heidenwag,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  No.  3,  of 
Philadelphia  County,  refusing  to  take  off  a  non- 
suit entered  in  an  action  of  trespass  brought  by 
said  plaintiff  against  the  City  of  Philadelphia. 

This  action  was  originally  brought  against  the 
City  of  Philadelphia  and  the  Consolidated  Fire- 
works Company,  to  recover  for  the  death  of  Al- 
bert Heidenwag,  the  minor  son  of  the  plaintiff, 
through  the  alleged  negligence  of  the  defendants. 
The  sheriff  returned  nihil  habet  as  to  the  fire- 
works company  and  the  cause  proceeded  against 
the  city  alone. 

On  the  trial,  before  Finletter,  P.  J.,  the 
plainti£f  proved  the  following  case  : — 

The  Girard  Avenue  Bridge  is  one  of  the 
principal  highways  of  the  City  of  Philadelphia, 
crossing  the  Schuylkill  river.  The  city  entered 
into  a  contract  with  the  company  to  give  a  dis- 
play of  fireworks  on  the  bridge  on  the  evening 
of  July  4,  1893.  '^^  contract  contained,  inter 
aHa,  the  following  clauses : — 

^'The  said  party  of  the  second  part  further 


agrees  to  fire  or  set  off  the  said  fireworks  with 
accuracy  and  safety  and  to  furnish  the  most  ex- 
pert artisans  to  do  the  said  work  of  firing. 

**The  said  party  of  the  second  part  further 
agrees  to  be  responsible  for  and  pay  for  any  in- 
jiuy  or  damage  either  to  person  or  property  that 
may  occur  by  reason  of  the  firing  or  setting  off 
of  the  said  fireworks,  and  to  indemnify  the  said 
party  of  the  first  part  against  any  loss,  damage 
or  expense  that  may  in  any  manner  accrue  or 
arise  to  it  by  reason  of  the  same." 

For  the  purpose  of  displaying  the  fireworks  a 
number  of  high  derricks  were  erected  on  the 
south  sidewalk  extending  the  whole  length  of  the 
bridge,  they  were  formed  in  sections  of  about 
thirty  feet  each,  the  upright  timbers  6  by  6  inches 
and  forty  feet  high,  with  a  capsill  or  cross  piece 
at  the  top,  were  set  in  barrels  filled  with  sand 
which  stood  on  the  sidewalk  close  to  the  curb, 
unsecured.  Guy  ropes  extended  from  the  up- 
rights north  and  south,  secured  to  the  rails  of  the 
bridge ;  men  had  been  at  work  erecting  these 
derricks  for  four  or  five  days  previous  to  the  ac- 
cident. 

On  the  afternoon  of  July  4,  the  entire  south 
sidewalk  was  impassable  by  reason  of  these  der- 
ricks, the  north  side  was  equally  impassable  by 
reason  of  the  guy  ropes  fcustened  to  the  low  rail 
of  the  bridge,  and  the  fireworks  standing  ready 
to  be  raised  on  the  derricks.  The  roadway  on 
the  north  side  was  obstructed  by  piles  of  sand, 
bomb  mortars,  etc.  Two  railway  tracks  crossed 
the  roadway,  the  northern  one  used  by  the  cars 
going  west,  and  the  southern  by  those  going 
east.  There  was  a  great  mass  of  people,  at  least 
a  thousand,  crossing  the  bridge  in  two  streams 
following  the  cars  east  and  west,  and  as  the  cars 
would  approach,  the  people  going  east  were 
forced  off  the  track  on  to  the  south  side  of  the 
roadway  near  the  derricks.  Among  these  was 
Albert  Heidenwag,  eight  years  old,  son  of  the 
plaintiff,  in  the  custody  of  his  uncle  and  aunt. 

It  was  about  three-thirty  when  Albert  and  his 
uncle  and  aunt  started  for  home  across  the  bridge. 
Following  the  current  of  people  on  the  south 
roadway,  they  were  about  half  way  over,  when 
one  of  the  derricks,  which  some  men  were  re- 
arranging, fell,  there  being  no  supports  for  the 
barrel,  struck  the  boy,  crushed  \ns  skull,  and 
caused  death.  The  aunt,  who  at  the  time  held 
him  by  the  hand,  was  also  struck  and  knocked 
down  by  the  same  piece  of  timber. 

At  the  close  of  the  plaintiff's  case  the  Court 
entered  a  non-suit,  which  the  Court  in  banc  re- 
fused to  take  off. 

The  plaintiff  took  this  appeal  and  assigned  as 
error  the  entry  of  the  non-suit  and  the  refusal  to 
take  it  off. 

Edmund  Randall^  {James  A.  Flaherty  with 
him),  for  appellant. 
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The  erection  of  the  derricks,  etc.,  constituted 
a  nuisance  unless  made  for  some  proper  munici- 
pal purpose,  in  which  case  the  defendant  should 
have  properly  guarded  the  public  from  danger. 
Born  V,  Allegheny  Plank  Road  Co.,  loi  Pa.  334. 

The  municipality  was  bound  to  keep  the  high- 
way clear  of  obstruction. 

Norristown  v.  Moyer,  67  Pa.  355. 

The  derrick  was  erected  with  the  consent  of 
the  city,  under  a  contract  with  it,  to  discharge 
fureworl^,  an  unlawful  purpose,  the  special  li- 
cense of  the  Governor  not  having  been  obtained. 

Act  Feb.  26,  1721,  I  Sm.  L.  129. 

Act  Feb.  9,  1 75 1,  Id.  208. 

Homer  v,  Com'th,  106  Pa.  221. 

Ordinance  of  Phila.,  Sept.  23,  1864. 

The  city  is  therefore  liable  for  the  injury  aris- 
ing from  the  nuisance  irrespective  of  negligence 
in  its  construction. 

Dillon  Man.  Corp.  1030,  1037. 
Susquehanna  v,  Simmons,  1 12  Pa.  364. 

Leonard  Finletter^  asssistant  city  solicitor, 
i  Charles  F,  Warwick^  city  solicitor,  with  him), 
for  appellee. 

The  Act  of  1 72 1  applies  only  to  the  city  as 
it  then  existed,/.  ^.,  to  the  territory  lying  between 
South  and  Vine  streets  and  the  rivers  Delaware 
and  Schuylkill.  The  Act  of  1751  applies  to 
towns  and.  boroughs.  There  is  no  Act  of  As- 
sembly which  prohibits  the  display  of  fireworks 
upon  a  bridge  over  the  river  Schuylkill  in  a  loca- 
tion which  at  the  time  of  the  passage  of  those 
Acts  was  a  part  of  the  County  of  Philadelphia 
outside  of  the  city  limits,  and  which  was  never 
either  a  town  or  a  borough. 

Acts  of  Assembly  relating  to  the  City  of  Phila- 
delphia or  its  incorporated  districts  refer  to  the 
City  of  Philadelphia  as  it  then  existed,  and  can 
have  no  effect  in  the  portions  which  have  since 
been  included  in  the  dty  limits. 

Craig  V.  City  of  Philadelphia,  89  Pa.  265. 

The  ordinance  of  1864  is  repealed  by  impli- 
cation by  the  ordinance  authorizing  the  exhibi- 
tion on  July  4,  1893. 

The  scaffold  here  was  not  dangerous  per  se^  it 
could  only  become  so  through  negligence,  hence 
the  city  having  employed  an  independent  con- 
tractor is  not  liable  for  any  negligence  in  the 
manner  of  construction. 

May  13, 1895.  Green,  J.  If  the  scaffolding 
erected  on  the  Girard  Avenue  Bridge,  from 
which  the  timber  fell  which  killed  the  plaintiff's 
son,  was  an  unlawful  structure,  the  city  was 
guilty  of  negligence  in  authorizing  its  erection, 
and  cannot  shield  itself  from  liability  by  show- 
ing that  the  death  of  the  boy  was  due  to  the  neg- 
ligence of  an  independent  contractor.     We  are 


very  clear  that  under  the  contract  which  was 
made  between  the  city  and  the  contracting  com- 
pany which  did  the  work,  the  contracting  com- 
pany was  an  independent  contractor.  By  the 
terms  of  the  contract  the  company  undertook  to 
do  the  whole  of  the  work,  including  the  purchas- 
ing and  setting  off  of  the  fireworks,  for  a  desig- 
nated sum  to  be  paid  for  the  entire  service.  It 
is  true  that  nothing  is  said  in  the  contract  speci- 
fically, about  the  erection  of  a  scaffolding,  but 
the  specification  annexed  to  the  contract  does 
stipulate  that  the  display  is  to  be  made  from 
Girard  Avenue  Bridge,  and  the  mere  inspection 
of  the  list  of  pieces  to  be  exhibited,  proves  con- 
clusively that  without  a  scaffolding  the  exhibition 
could  not  take  place.  The  city  under  the  con- 
tract could  not  exercise  any  control  over  the 
work  to  be  done.  None  of  its  servants  or  agents 
could  intervene  to  take  any  part  in  the  erection 
of  the  proper  works,  or  in  the  exhibition  of  the 
various  pieces  and  designs.  On  the  contrary 
the  company  agreed  to  furnish  ''expert  artisans," 
to  do  the  work  of  firing  and  they  also  agreed  to 
pay  all  claims  for  damages  for  injuries  to  persons 
or  property  resulting  from  the  fireworks. 

In  the  case  of  Painter  v.  The  Mayor,  etc.,  of 
Pittsburgh,  46  Pa.  213,  the  subject  of  corporate 
municip^  liability  for  work  done,  and  the  pay- 
ment of  damages  for  injuries  inflicted  by,  inde- 
pendent contractors,  was  thoroughly  reviewed  in 
an  exhaustive  and  able  opinion  by  Mr.  Justice 
Strong.  He  showed  most  clearly  that  the  city, 
in  the  circumstances  of  that  case,  was  not  liable. 
He  said  amongst  other  things,  "Is  the  city  lia- 
ble ?  We  think  not.  The  wrong  was  not  done 
by  any  servants  of  the  defendants.  There  is  no 
room  for  the  application  of  the  principle  ^re- 
spondeat superior.*  The  defendants  had  no  con- 
trol over  the  men  employed  by  the  contractors^ 
or  over  the  contractors  themselves.  They  could 
not  dismiss  them  or  direct  their  work.  The  ex- 
cavation was  not  iUegal,  and  there  was  a  super- 
ior to  the  workmen,  to  wit:  the  contractors. 
There  can  not  be  more  than  one  superior  legally 

responsible It  is  now  settied  in  that 

country  (England)  that  defendants,  not  person- 
ally interfering  or  giving  directions  respecting 
the  progress  of  a  work,  but  contracting  with  a 
third  person  to  do  it,  are  not  responsible  for  a 
wrongfiil  act  done,  or  negligence  in  the  perform- 
ance of  the  contract,  if  the  act  agreed  to  be  done 
is  legal." 

In  the  case  of  Smith  v.  Simmons,  103  Pa.  32, 
this  subject  again  came  before  us.  A  ditch  was 
dug  in  a  public  street  by  the  license  of  a  borough 
to  lay  a  water  pipe  for  a  citizen.  The  action 
was  against  the  owner  to  recover  damages  for  a 
personal  injury  suffered  by  a  woman  who  fell 
into  the  ditch  at  night  because  it  was  insuffi- 
cientiy  guarded,  and  the  question  was  whether 
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die  owner  was  liable  or  his  independent  contrac- 
tor who  did  the  work.  We  held  that  the  con- 
tractor was  liable  and  the  owner  not.  Mr.  Jus- 
tice Gordon,  delivering  the  opinion,  said:  ''Was 
the  digging  of  the  ditch  in  the  public  street  of 
the  Borough  of  Susquehanna  a  nuisance  per  se? 
K  not,  if  it  was  such  a  necessary  work  as  was 
properly  licensable  by  the  borough  council,  then, 
as  die  second  question,  was  the  defendant  charge- 
aWe  with  the  negligence  of  his  contractor  who 
had  charge  of  the  work  ?  ....  If  the  ditch, 
dug  for,  and  at  the  instance  of.  Dr.  Smith  was  a 
public  nuisance,  then  he  and  all  engaged  in 
sinking  it  were  responsible  for  all  damages  re- 
sulting from  it,  and  the  doctrine  of  respondeat 
superior  is  out  of  the  case." 

It  will  thus  be  seen  that  if  the  work  itself  is 
without  legal  authority,  the  principal  is  liable  as 
well  as  the  independent  contractor,  and  the 
question  arises  what  is  the  character  in  this  re- 
^)ect  of  the  work  which  was  being  done  ?  It  is 
alkged  for  the  plaintiff  that  the  scaffolding  was 
an  unlawful  structure,  and  being  erected  in  a 
public  highway  was  a  nuisance  per  se.  The 
basis  of  this  contention  is  an  ancient  enactment 
passed  in  the  year  1 7  2 1 ,  when  the  State  of  Penn- 
sylvania  was  an  English  Province.  By  the  4th 
section  of  the  Act  of  26th  August,  1721,  Bright- 
ly's  Purdon,  814,  pi.  i,  it  is  provided  that,  "If 
any  person  or  persons,  of  what  sex,  age,  degree 
or  quality  soever,  shall  fire  any  gun  or  other 
fire-arms,  or  ^11  make  or  cause  to  be  made,  or 
sell  or  utter,  or  offer  to  expose  to  sale  any  squibs, 
rockets  or  other  fireworks,  or  shall  cast,  throw 
or  fire  any  squibs,  rockets  or  other  fireworks 
within  the  City  of  Philadelphia,  without  the  Gov- 
ernor's special  license  for  the  same,  of  which 
license  due  notice  shall  first  be  given  to  the 
mayor  of  tiie  said  dty,  such  person  or  persons 
so  offending,  and  being  thereof  convicted  before 
any  one  justice  of  the  peace  of  the  said  city, 
either  by  confession  of  the  said  party  so  offend- 
ingy  or  by  the  view  of  any  of  the  said  justices, 
or  by  the  oath  or  affirmation  of  one  or  more  wit- 
nessesy  shall  for  every  such  offence,  forfeit  and 
pay  the  sum  of  five  shiUinffs."  The  remainder 
of  the  Act  provides  a  me&od  of  collecting  the 
fine  by  distress  and  sale  of  the  offender's  goods, 
and  if  that  is  unavailable,  then,  by  the  imprison- 
ment of  his  body.  Doubtless  there  were  reasons 
in  those  days,  when  Philadelphia  was  a  small 
town  and  the  Governor  resided  within  its  limits, 
for  requiring  that  his  special  license  should  be 
obtained  whenever  fire  crackers  were  to  be  ex- 
ploded, or  fireworks  exhibited.  But  in  the  pres- 
ent state  of  our  population  and  our  business  af- 
£urs  it  seems  rather  ludicrous  than  otherwise, 
that  such  a  requirement  should  be  considered 
necessary  as  preliminary  to  every  display  of  fire- 
works that  may  be  contemplated  by  the  city  or 


by  private  persons.  It  is  doubtful  whether  any 
license  under  this  antiquated  statute  has  ever 
been  issued  in  the  history  of  our  Commonwealth, 
and  it  is  certain  that  it  is  universally  disregarded. 
The  subject  is  certainly  a  matter  of  mere  police 
regulation,  and  is  doubtless  within  the  entire 
control  of  the  municipal  authorities,  and  it  seems 
quite  odd  that  when  a  municipal  corporation  sees 
nt  to  authorize  such  a  display  it  should  be  re- 
minded of  its  lack  of  power  by  a  reading  of  this 
old  law,  wh|ch  if  it  be  in  force,  would  subject  the 
city  to  a  fine  of  five  shilling  and  a  distress  of  its 
goods,  and  a  possible  imprisonment  of  somebody, 
for  a  violation  of  its  provisions. 

It  is  true  that  this  Court  has  decided  that  this 
Act  is  still  in  force,  and  that  its  provisions  must 
be  observed.  In  the  case  of  Homer  v.  Com'th, 
106  Pa.  221,  we  decided  that  parties  who  en- 
gaged in  manufacturing  fireworks  in  the  City  of 
Philadelphia,  without  a  license  from  the  Gover- 
nor to  do  so  were  guilty  of  a  violation  of  this  law 
and  became  subject  to  its  penalties.  But  that 
decision  related  to  another  clause  of  the  Act  than 
the  one  in  question,  and  it  concerned  only  the 
action  of  individual  persons  who  were  transgress* 
ing  the  provisions  of  the  law.  In  this  case  it  is 
the  city  itself  acting  in  its  corporate  capacity 
that  is  the  subject  of  consideration.  There  is 
nothing  unlawful  intrinsically  in  the  preparation 
and  exhibition  of  fireworks  by  a  city  acting  as  a 
municipality.  Unless,  therefore,  the  terms  of 
the  Act  of  1 72 1  apply  to  incorporated  cities  and 
include  them  within  the  prohibitions  designated, 
the  erection  of  the  scaffolding  in  question  was 
not  unlawful.  We  think  it  very  clear  that  the 
Act  was  not  intended  to  apply  to  cities  when 
acting  in  their  corporate  capacity.  The  prohi- 
bition  of  the  Act  extends  to  **any  person  or  per- 
sons of  what  sex,  age,  degree  or  quality  soever." 
It  will  hardly  be  pretended  that  such  a  descrip- 
tion embraces  mimicipal  bodies.  It  includes  in- 
dividual persons,  living  human  beings,  only.  In 
providing  the  penalties  the  Act  directs  that  "such 
person  or  persons  so  offending"  shall  be  prose- 
cuted and  convicted  before  a  justice  of  the  peace 
and  upon  conviction  shall  pay  a  fine  of  five  shil- 
lings. The  Act  further  provides  for  the  collec- 
tion of  the  fine  by  a  distress  and  sale  of  the  of- 
fender's goods  if  he  have  any,  and  if  not  then  by 
the  imprisonment  of  his  body.  These  penalties 
and  their  collection  are  entirely  appropriate  to 
the  cases  of  individual  persons,  but  entirely  in- 
appropriate in  the  case  of  cities  or  other  muni- 
cipal bodies.  We  therefore  hold  that  the  Act  of 
1 721  does  not,  in  this  respect,  apply  to  cities, 
and  that  exhibitions  of  fireworks  when  conducted 
under  their  authority  are  not  unlawful,  and  hence 
the  work  of  preparing  for  them  is  not  unlawful. 

It  was  claimed  that  the  city  was  negligent  in  not 
having  policemen  or  other  agents  at  the  bridge 
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to  warn  people  oflf  and  protect  them  from  dan- 
ger. But  unless  it  was  the  duty  of  the  city  to 
prevent  any  travel  on  the  bridge  while  the  scaf- 
fold was  being  erected,  we  can  not  see  how  neg- 
ligence can  be  imputed  in  this  regard.  We  cer- 
tainly do  not  think  it  was  the  duty  of  the  city  to 
suspend  all  travel  on  the  bridge  because  an  ordi- 
nary wooden  scaffold  was  being  erected  on  one 
side  of  the  bridge.  If  we  should  say  that  in  this 
case,  consistency  would  require  that  we  should 
say  the  same  thing  as  to  the  erection  of  scaffolds 
along  the  streets  in  any  other  part  of  the  city, 
which  of  course  could  not  be  done  without  prac- 
tically suspending  all  the  building  operations 
which  require  the  use  of  scaffolds.  The  evidence 
shows  that  many  thousands«of  persons  passed  to 
and  fro  over  the  bridge  while  the  scaffolding  was 
being  erected,  and  yet  no  other  accident  than 
this  is  shown  to  have  occurred.  It  certainly  was 
not  the  duty  of  the  city  to  have  policemen  on 
hand  to  conduct  each  foot  passenger  across  the 
bridge.  That  would  have  been  impossible  on 
account  of  numbers,  and  it  would  have  been  in- 
effective to  protect  against  this  accidei/t  in  any 
event.  No  policeman  could  know,  any  better 
than  dAy  other  person,  that  this  particular  acci- 
dent would  or  might  happen,  and  therefore 
could  not  warn  any  body  against  it.  The  side- 
wzXks  were  closed  at  the  ends  but  the  road  ways 
were  open,  and  both  railway  cars  and  foot  pas- 
sengers were  constantly  passing  and  repassing. 

The  stick  that  caused  the  death  of  the  child  fell 
in  the  roadway  while  it  was  being  handled  by 
the  contractors*  workmen.  While  this  may  be  a 
very  good  reason  for  holding  the  contractors 
liable  we  can  discover  no  reason  for  holding  the 
city  liable.  The  case  bears  no  analogy  to  the 
cases  in  which  permanent  or  dangerous  obstruc 
tions  to  travel  are  permitted  by  city  authorities 
to  remain  in  positions  where  the  safety  of  travel 
lers  is  imperiled. 

Judgment  affirmed. 

Sterrett,  C.  J.,  Williams  and  Dean,  JJ., 
dissented. 

H.   B. 


Jan.,  '95,  298.  March  i,  1895. 

Burr  V.  Kase  and  Stone. 

Para/  defeasance  —  Evidence —  Fraud —  Lost 
paper — Evidence  of  contents — Laches. 

In  order  to  convert  into  a  mortgage  a  deed  absolute 
upon  its  face,  executed  prior  to  the  Act  of  June  8, 1881, 
P.  L.  84,  or  where  the  defeasance  though  in  writing  is 
not  recorded,  or  to  create  a  parol  secret  trust  as  against 
such  deed,  the  evidence  must  be  clear,  precise  and  indu- 
bitable. 

The  fraud  which  will  convert  a  purchaser  at  a  sheriff*s 
sale  into  a  trustee  ex  malejicio  for  the  debtor,  must  have 
been  found  at  the  time  of  Uie  sale. 

Where  an  attempt  is  made  to  set  aside  such  deed  on  the 
ground  of  an  alleged  written  agreement  between  the 
sherifi*s  vendee  ^mid  the  debtor  which  has  been  subse- 
quently lost,  the  plaintiff  can  not  simply  give  his  opinion 
as  to  the  legal  effect  of  such  agreement  unless  he  can  re- 
collect all  its  contents  and  the  exact  terms  upon  which  a 
reconvejrance  was  to  be  made. 

Plaintiffs  testimony  alone  when  contradicted  by  de- 
fendant's is  not  sufficient  to  prove  the  existence  of  such  an 
agreement. 

Where  the  plaintiff  has  allowed  twelve  years  to  pass 
before  taking  action  and  the  evidence  shows  that  the 
conditions  upon  which  he  alleges  the  property  was  to  be 
reconveyed  were  fulfilled  one  year  aiter  the  deed,  and 
that  the  title  has  been  in  the  hands  of  a  third  person  for 
five  years  and  the  latter  has  expended  money  upon  the 
same,  the  plaintiff  is  guilty  of  such  gross  laches  as  is  fiUtal 
to  his  claim. 

Appeal  of  C.  A.  Burr,  committee  of  A.  E. 
Burr,  from  the  judgment  of  the  Common  Pleas 
of  Lackawanna  County,  in  an  action  of  eject- 
ment by  him  against  John  Kase  and  H.  Stone. 

Plaintiff  claimed  title  to  land  in  dispute  by 
virtue  of  an  alleged  written  agreement  made  be- 
tween him  and  John  Kase  at  the  time  of  a 
sheriffs  sale  of  his(plaintiirs)  real  estate  in  1879, 
on  a  judgment  held  by  Kase.  Kase  also  held  mort- 
gages against  the  property  for  13,500,  and  plain- 
tiff alleged  that  by  this  agreement  Kase  was  to 
purcha^  the  property  at  sheriff's  sale  for  the 
amotmt  of  his  judgment  and  after  he  had  paid 
himself  all  costs  and  indebtedness  he  was  to  re- 
convey  to  Burr. 

Kase  held  the  property  for  seven  years  and 
then  conveyed  to  Stone.  Other  facts  appear  in 
the  opinion  of  the  Supreme  Court,  iftfra. 

The  plaintiff  requested  the  Court  to  charge 
the  jury,  inter  cUia,  as  follows  : — 

Fifth.  "That  even  if  H.  Stone  did  not  have 
notice  of  the  agreement  between  Dr.  Burr  and 
John  Kase,  which  converted  the  sheriffs  deed 
mto  a  mortgage,  if  the  jury  find  that  such  an 
agreement  was  made  befcM-e  he  purchased  of 
lUse,  it  appearing  that  only  a  portion  of  the 
purchase  money  was  paid,  he  would  be  entitled 
to  protection  to  the  extent  of  the  money  he  had 
actually  invested  in  the  property  before  notice 
of  Dr.  Burr's  claim,  either  by  way  of  purchase 
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money  or  improvements,  with  interest  thereon, 
and  it  is  for  the  jury  to  find  this  amount  from  all 
the  evidence  in  the  case/*  Answer.  This  point 
is  refused.     (Second  assignment  of  error.) 

Seventh.  "A  bona  fide  purchaser  is  entitled 
to  protection  only  to  the  extent  of  the  money 
paid  before  notice.  Therefore  H.  Stone  is  en- 
titled  to  protection  in  this  case,  even  if  the  jury 
find  he  was  an  innocent  purchaser  for  value  pro- 
vided they  find  for  the  plaintiff  as  to  the  trust 
arrangement,  only  to  the  extent  of  the  money  he 
expended  prior  to  November  27,  1891,  and  this 
amount  the  jury  is  to  fix  upon  all  the  evidence 
in  the  case."  Answer.  Refused.  (Third  as- 
signment of  error.) 

The  defendant  requested  the  Court  to  charge 
the  jury,  inter  alia^  as  follows : — 

Tliird.  ''If  the  jury  should  find  from  all  the 
evidence  that  there  was  a  written  agreement 
made  prior  to  said  sheriffs  sale  between  John 
Kase  and  A.  E.  Burr,  by  which  John  Kase  agreed 
upon  certain  conditions  to  reconvey  said  prop- 
erty to  A.  E.  Burr,  and  that  said  conditions  had 
been  fulfilled  at  the  time  suit  was  brought,  and 
should  further  find  from  all  the  evidence  that  the 
defendant,  H.  Stone,  had  no  notice  at  the  time 
prior  to  his  purchase  of  the  land  in  question  of 
Johm  Kase,  there  can  be  no  verdict  against  the 
defendants.''  Answer.  I  affirm  this  point. 
(Fourth  assignment  of  error.) 

Fourth.  '*K  the  jury  find  from  all  the  evi- 
dence in  the  cause  that  H.  Stone  was  an  inno- 
cent purchaser  without  notice  of  any  equities  in 
the  plaintiff  A.  E.  Burr,  the  plaintiff  cannot  re- 
cover, and  the  verdict  must  be  for  the  defend- 
ants." Answer.  If  you  find  that  H.  Stone  was 
an  innocent  purchaser  for  value  and  without  no- 
tice,  the  verdict  must  be  for  the  defendants. 
With  this  qualification  I  affirm  this  point.  (Fifth 
assignment  of  error.) 

The  Court  charged  the  jury  as  follows : — 

'*It  is  necessary  for  you  to  find  before  you  can 
render  a  verdict  for  the  plaintiff  in  this  case,  that 
H.  Stone,  the  other  defendant,  had  knowledge 
of  this  agreement  between  Dr.  Burr  and  John 
Kase.  If  Stone  was  a  bona  fide,  innocent  pur- 
chaser for  value  of  this  property,  without  any 
notice,  at  or  before  the  time  of  the  purchase,  of 
this  secret  arrangement  between  Dr.  Burr  and 
Mr.  Kase,  then  he  is  not  chargeable  with  that 
arrangement,  and  your  verdict  will  have  to  be 
for  the  defendant. ' '     (First  assignment  of  error. ) 

Verdict  for  defendants  and  judgment  thereon. 

Plaintiff  appealed,  assigning  for  error  the  an- 
swers to  the  points  as  above  noted  and  the  por- 
tion of  the  charge  quoted. 

A.  A.  Vosburg  and  Everett  Warren,  (  W.  5. 
Huislander  with  them),  for  appellant. 

W.  W.  Watson,  {W.  S.  Z>i>^  with  him),  for 
appellees. 


May  13,  1895.  Green,  J.  The  counsel  of 
the  parties  made  an  agreement  which  is  printed 
in  the  appendix,  [of  paper  book]  to  the  effect 
that  the  appellant  need  not  print  any  more  of 
the  testimony  than  such  as  related  **to  the  trans- 
action between  John  Kase  and  H.  Stone  to- 
gether with  the  charge  of  the  Court  and  so  much 
of  the  record  evidence  and  exhibits  as  the  appel- 
lant may  see  proper  to  print  in  his  paper  book." 
It  is  stated  in  the  agreement  by  way  of  recital 
that,  "the  only  question  raised  by  the  assign- 
ments of  error  is  to  what  extent  H.  Stone  is  en- 
titled to  protection  as  an  innocent  purchaser 
without  notice  of  any  equities  in  the  plaintiff  A. 
E.  Burr,  absolutely  or  only  to  the  extent  of  the 
money  actually  paid  before  notice." 

If  the  case  depended  only  upon  the  solution 
of  that  question  an  agreement  such  as  the  fore- 
going might  not  be  subject  to  objection.  But  in 
this  case  there  is  another  question  of  far  greater 
importance  than  this,  the  decision  of  which  can 
not  be  determined  or  even  promoted  by  the  so- 
lution of  this.  If  the  plaintiff's  claim  of  title  was 
of  such  a  character  that  it  can  not  be  sustained 
Tinder  all  the  evidence  even  against  Kase,  the 
sheriff's  vendee  of  the  title,  it  is  only  a  waste  of 
time  to  inquire  to  what  extent  an  innocent  pur- 
chaser from  Kase  can  be  protected  against  the 
plaintiff's  claim.  It  is  unfortunate  that  the  testi- 
mony relating  to  the  inception  of  Burr's  claim 
of  title  was  not  printed  in  the  paper  books,  as  it 
has  nearly  doubled  our  labor  to  discover  it  in  a 
most  voluminous  record  of  332  pages  of  type- 
written matter.  After  a  wearisome  expenditure 
of  most  precious  time  which  we  cannot  afford  to 
spare,  we  have  reached  the  conclusion  that  the 
plaintiffs  claim  can  not  be  sustained  in  any 
point  of  view.  It  is  grossly  lacking  in  every  cle- 
ment which  is  essendal  to  its  existence,  and  we 
could  not  possibly  give  it  sanction  without  dis- 
regarding, and  practically  overruling  a  long  line 
of  decisions,  the  wisdom  and  justness  of  which 
have  been  demonstrated  by  a  constantly  recur- 
ring experience  of  more  than  half  a  century. 

In  1879  *^^  P"OJ^  thereto  the  plaintiff  was  the 
owner  of  the  surface  of  a  small  tract  of  land  con- 
taining about  twenty-five  acres  near  Carbondale, 
in  Lackawanna  County.  It  was  encumbered 
with  two  mortgages  amounting  together  to  {3,500 
and  a  judgment  in  favor  of  John  Kase,  one  of 
the  defendants.  The  plaintiff  alleges  that  prior 
to  the  sheriffs  sale  of  the  property,  which  oc- 
curred in  May,  1879,  he  made  a  written  agree- 
ment with  Kase  whereby  it  was  agreed  that  the 
property  should  be  sold  at  sheriff's  sale  under 
Kase's  judgment  for  I500,  and  that  at  the  sale 
Kase  should  buy  the  property  and  thereafter  hold 
it  until  he  was  repaid  all  his  expenditure  on  ac- 
count of  the  property,  and  when  he  was  fully 
repaid  he  should  reconvey  the  property  to  the 
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plaintiff.  The  plaintiffs  abstract  of  title  con- 
tains no  reference  to  this  agreement,  but  in  an 
amendment  to  the  abstract  the  agreement  is  al- 
leged substantially  as  above  stat^,  and  at  the 
end  of  the  amendment  the  plaintiffs  claim  is 
stated  as  follows :  "That  the  sheriffs  deed  and 
the  written  agreement  between  A.  E.  Burr  and 
John  Kase  formed  part  and  parcel  of  the  same 
transaction,  and  as  the  agreement  was  not  re- 
corded, the  whole  constituted  an  unrecorded 
mortgage,  and  was  security  for  the  said  debt  of 

The  claim  of  the  plaintiff  therefore,  is,  that 
Kase  held  the  title  as  a  mortgagee  only.  Very 
often  in  this  class  of  cases  the  attempt  is  made  to 
hold  the  sheriffs  vendee  liable  as  trustee  upon  a 
trust  arising  ex  maUficio,  But  our  decisions 
have  been  perfectly  uniform  since  Kellum  v. 
Smith,  33  Pa.  158,  decided  in  1859,  and  indeed 
long  before  that,  that  a  resulting  trust  can  not 
be  created  in  that  way,  that  ''the  fraud  which 
will  convert  the  purchaser  at  a  sheriffs  sale  into 
a  trustee  ex  maleficio^  of  the  debtor,  must  have 
been  fraud  at  the  time  of  the  sale.  Subsequent 
covin  will  not  answer,  any  more  than  subsequent 
payment  of  the  purchase  money  will  convert  an 
absolute  purchase  into  a  nsJced  trust.  When  the 
purchaser  at  a  sheriffs  sale  promises  to  hold  for 
the  debtor,  and  afterwards  refuses  to  comply 
with  his  engagement,  the  fraud,  if  any,  is  not  at 
the  sale,  not  in  the  promise,  but  in  its  subsequent 
breach.  That  is  too  late."  From  this  decision 
we  have  never  departed. 

Looking  now  at  the  claim  that  Kase  held  title 
only  as  a  mortgagee  under  an  unrecorded  defeas- 
ance, it  will  be  at  once  perceived,  that  the  first 
and  indispensable  requirement  is  that  there  was 
a  written  agreement  duly  made  and  executed  by 
the  parties  containing  the  terms  of  the  alleged 
contract  upon  which  the  property  was  sold.  The 
sale  by  the  sheriff  was  made  on  May  3,  1879, 
and  on  the  8th  day  of  May  following  the  sheriffs 
deed  to  Kase  was  acknowledged  in  open  Court 
and  entered  in  the  prothonotary's  office  in 
sheriflTti  deed  book.  It  is  an  undisputed  fact 
that  Kase  went  into  possession  of  the  premises 
immediately  after  the  sale  and  continued  therein 
until  1886,  when  he  sold  the  property  to  Stone, 
for  12,250,  and  Stone  took  possession  at  once 
and  has  occupied  the  premises  ever  since.  ITiis 
action  of  ejectment  was  brought  June  i,  1891, 
twelve  years  after  the  sheriffs  sale  to  Kase.  On 
the  trial  the  learned  Court  below  submitted  to 
the  jury  two  questions  of  fact,  to  wit,  whether 
there  ever  was  such  an  agreement  between  Burr 
and  Kase  as  was  claimed  by  Burr,  aAd  whether 
Stone  was  an  innocent  purchaser  for  value  with- 
out notice.  The  jury  found  a  verdict  for  the 
defendant,  and  presumably,  they  did  not  sustain 
the  contention  of  the  plaintiff  upon  either  fact. 


but  as  it  is  possible  they  may  have  found  for  the 
defendant  Stone  because  he  was  an  innocent 
purchaser  for  value  without  notice,  it  cannot  be 
positively  assumed  that  they  found  that  the 
agreement  alleged  to  have  been  made  between 
Burr  and  Kase  was  never  made. 

This  makes  it  necessary  for  us  to  review  the 
testimony  in  order  to  learn  whether  we,  sitting 
as  chancellors,  could  determine  whether  the 
whole  evidence  was  sufficient  to  change  the  abso- 
lute deed  from  the  sheriff  into  a  mortgage.  The 
plaintiff  stakes  his  case  upon  the  allegation  that 
there  was  an  agreement  in  writing  which  estab- 
lished the  defeasance.  On  the  trial  he  did  not 
produce  any  writing  but  said  he  had  lost  it  and 
could  not  find  it  after  diligent  search.  He  there- 
fore undertook  to  prove  its  contents  by  parol. 
He  produced  no  witnesses  but  himself  to  testify 
to  the  contents  and  this  is  his  testimony  on  that 
subject:  ''Q.  Now,  Doctor,  without  trying  to 
give  us  the  exact  language,  I  wish  you  would  tell 
us  the  substance  of  this  paper  ?  A.  It  set  forth 
the  agreement  entered  into  between  myself  and 
Mr.  Kase  in  regard  to  this  property,  setting  forth 
the  facts.  Q.  What  facts  did  it  set  forth  ?  A. 
The  fact  that  I  owed  him  so  much  on  this  prop- 
erty and  that  all  he  wanted,  all  he  ever  claimed 
to  want  was  simply  his  money  out  of  it,  and 
when  that  was  paid  that  the  property  should  be 
reconveyed  to  me.  Q.  What  if  anything  was 
said  in  the  paper  about  a  sheriffs  sale  ?  A.  It 
stated  the  property  was  to  go  to  him  for  the 
present.  I  forget  just  how  it  was  worded.  Q. 
I  mean  the  substance  of  it  ?  A.  I  cannot  repeat 
it  verbatim,  I  can  only  repeat  the  substance  of 
the  paper,  what  it  was  got  up  for.  Q.  Just  tell 
the  substance  of  it  again.  A.  That  when  he 
received  his  money  that  was  due  him  that  was  all 
he  wanted.  Q.  Did  the  paper  state  what  was 
due  him  ?  A.  I  think  it  did  or  about  the  amount. 
Q.  Do  you  know  what  amount  was  stated  in  the 
paper  as  being  due  him  ?  A.  I  think  it  was  the 
amount  of  the  mortage.  Q.  Which  was  how 
much?    A.  13,500." 

This  was  his  testimony-in-chief.  On  cross- 
examination  he  was  asked  :  "Q.  Now  will  you 
again  state  as  near  as  you  can  what  that  alleged 
paper  contained  ?  A.  Well,  as  I  stated  before, 
it  contained  an  agreement  between  myself  and 
Mr.  Kase  in  regard  to  this  property,  agreed  to  let 
him  have  it  on  this  note  which  he  had  paid  to 
save  costs  to  myself;  that  I  was  going  to  have 
the  benefit  of  it.  Q.  Was  this  all  in  the  paper  ? 
A.  I  don't  know  as  it  was ;  that  was  our  agree- 
ment. Q.  I  am  asking  you  what  was  in  that 
paper.  A.  It  was  an  agreement  to  this  effect : 
it  was  an  agreement  that  Kase  eave  me  to  satisfy 
me,  that  he  didn't  want  to  take  any  advantage 
of  me,  that  when  he  received  whaf  he  had 
against  that  property,  that  it  should  be  deeded 
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back  to  me.  Q.  Was  that  in  the  paper?  A. 
Yes.  Q.  That  was  in  the  paper  ?  A.  That  was 
in  the  paper ;  it  may  not  have  been  just  in  these 
words,  but  in  substance  that  is  what  it  was  drawn 
for ;  all  that  he  wanted;  he  didn't  want  to  take 
any  advantage  of  me.  Q.  Was  that  in  the  paper, 
that  he  didn't  want  to  take  any  advantage  ?  A. 
I  don't  know  as  it  was  but  when  the  paper 
was  signed  the  paper  was  drawn  up  on  that  bads, 
so  that  I  would  have  something  to  show.  Q. 
Doctor,  will  you  tell  me  what  was  in  the  paper? 
A.  Well,  I  was  telling.  Q.  I  don't  want  you  to 
tell  outside  of  it.  A.  Well,  I  will  tell  you  as 
near  as  I  can,  it  was  an  agreement  and  Mr.  Kase, 
I  couldn't  tell  you  verbatim ;  I  can  only  tell  you 
the  purport  of  the  paper ;  that  whenever  he  got 
what  was  due  him  that  I  should  have  the  prop- 
erty, that  he  would  transfer  the  property  back  to 
me  and  that  the  reason  why  it  was  sold  the  way 
it  was,  was  on  that  paper  or  I  wouldn't  have  let 
it  be  sold.  Q.  I  want  to  know  what  was  in  the 
paper.  A.  Well,  I  have  told  you.  Q.  What 
was  there  about  anything  else  ?  A.  Well,  I  don't 
know,  it  was  the  usual  paper  drawn  up  by  Alder- 
man Thompson  I  suppose  in  these  cases  as  an 
agreement  between  me  and  Mr.  Kase  that  I 
should  have  the  property  at  any  time  he  got  his 
money  out  of  it,  or  I  paid  him  the  money.  Q. 
It  didn't  mention  about  anything  else,  any  other 
fact?  A,  Well  there  may  have  been,  I  can't 
give  you  just  the  words  of  the  paper.  Q.  Can 
you  tell  now,  Doctor,  any  other  fact  that  you  say 
was  in  that  paper?  A.  Well,  it  mentioned  some- 
thing about  the  amount.  Q.  Was  he  to  have 
back  his  expense  ?  A.  There  wasn't  anything 
said  about  that :  I  don't  think  there  was.  Q. 
AnjTthing  said  about  taxes  ?  A.  I  don't  remem- 
ber anything  being  said  about  taxes.  Q.  Any- 
thing about  repairs?  A.  Idon't  remember  any- 
thing about  repairs." 

The  foregoing  is  practically  the  whole  of  the 
plaintiffs  testimony  as  to  the  contents  of  the  al- 
leged agreement.  When  it  is  considered  that 
the  efifort  of  the  plaintiff  is  to  take  away  the  title 
to  land  held  by  virtue  of  a  sheriff's  deed  convey- 
ing an  absolute  title,  by  means  of  a  lost  written 
instrument,  the  only  proof  of  whose  contents  is 
the  testimony  above  indicated,  it  will  at  once  be 
seen  how  utterly  deficient  it  is  in  all  legal  re- 
quirements as  to  that  kind  of  testimony.  A 
criticism  that  pertains  to  the  whole  of  it,  is,  that 
it  does  not  purport  to  be  a  statement  of  the  act- 
ual contents  of  a  written  instrument  at  all.  It 
does  not  designate  a  subject  matter  by  any  kind 
of  description ;  it  does  not  contain  the  slightest 
attempt  to  repeat  any  of  the  actual  words  of  the 
instrument  or  even  to  give  the  meaning  of  words 
actually  used ;  it  states  no  terms  of  any  kind ;  it 
contains  no  statement  or  even  description  of  the 
amount  of  money  which  Kase  was  entitled  to 


obtain  before  any  obligation  to  reconvey  arose, 
nor  does  it  furnish  any  means  of  determining 
what  that  amount  should  be ;  it  expressly  ignores 
all  knowledge  as  to  whether  certain  important 
matters  of  expenditure  were  included,  such  as  the 
expenses  incurred  by  Kase,  the  taxes  on  the 
property,  and  repairs  made.  The  whole  of  the 
testimony  leaves  the  subject  of  Kase's  right  of 
recoupment  in  a  state  of  hopeless  uncertainty. 
The  witness  has  but  one  idea  as  to  the  paper  and 
that  is,  that  in  some  way,  or  at  some  time,  the 
property  was  to  be  conveyed  back  to  him.  In 
other  words  the  plaintiff's  testimony,  instead  of 
being  a  statement  of  the  literal  contents  of  the 
paper  or  its  substance,  is  nothing  but  the  de- 
cUmtion  of  his  opinion  as  to  its  legal  effect.  He 
was  to  have  back  the  property  when  Kase  got 
what  was  due  him.  When ,  however,  he  was  sub- 
sequently asked  what  indebtedness  there  was  due 
from  himself  to  Kase  he  was  entirely  unable  to 
tell.  He  denied  that  he  owed  anything  on  the 
I500  judgment,  he  admitted  that  he  owed  sums 
which  he  could  not  state,  and  he  made  no  at- 
tempt to  define  either  the  aggregate  amount 
which  he  owed,  or  the  sums  or  kinds  of  indebt- 
edness which  Kase  was  entitled  to  have  reim- 
bursed out  of  the  land.  It  would  not  be  possi- 
ble for  any  chancellor  to  decree  the  specific  per- 
formance of  such  an  agreement  or  to  frame  a 
decree  which  would  do  justice  between  the  par- 
ties.    The  evidence  is  entirely  too  meagre. 

As  an  illustration  of  the  strictness  required  in 
proving  the  contents  of  lost  instruments  the  fol- 
lowing cases  are  instructive. 

In  Dennis  zr.  Barber,  6  S.  &  R.  420,  an  im- 
portant letter  was  lost.  A  witness  was  offered 
who  had  made  an  extract  or  copy  from  it,  but 
not  of  the  whole,  and  he  offered  to  testify  that 
the  copy  or  extract  was  all  of  the  letter  that  re- 
lated to  the  business  in  question,  and  that  the 
remainder  of  it  had  no  connection  with  that 
business.  The  offer  was  rejected,  and  this 
Court,  Gibson,  J.,  said,  sustaining  the  Court 
below,  "Mr.  Levy  did  not  pretend  that  either 
the  extract  offered,  or  his  own  recollection  em- 
braced even  the  substance  of  the  whole  letter. 
But  it  is  urged  that  his  offer  to  prove  that  the 
rest  of  it  related  in  no  respect  to  any  matter  in 
the  cause  was  equivalent  to  proof  of  the  con- 
tents not  comprised  in  the  extract.  A  decisive 
answer  is,  that  for  all  this,  we  have  only  the 
opinion  of  a  witness  who  undertakes  to  say  what 
the  letter  did  not  contain,  without  pretending  to 
give  an  account  of  what  it  actually  did  contain ; 
and  although  we  would  in  the  present  case  rely 
on  Mr.  Levy's  judgment  with  implicit  confidence, 
yet,  as  every  rule  of  evidence  must  be  general,  we 
would  if  such  evidence  were  competent,  often 
be  compelled  to  give  credit  to  witnesses  who 
could  not  claim  anything  like  an  equal  degree  of 
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respect.  There  can  seldom  be  a  sound  construc- 
tion of  written  evidence  without  adverting  to  all 
the  parts  and  considering  the  operation  of  the 
whole;  but  the  operation  of  the  several  parts 
on  the  exposition  of  the  whole  is  seldom  if 
ever  perceptible  to  any  but  a  professional 
eye;  and  the  danger  would  therefore  be 
that  the  Court,  while  they  thought  they  were 
deciding  on  a  view  of  the  whole  would  be 
giving  a  garbled  construction  of  but  a  part.  .  .  . 
Every  day's  experience  must  bring  home  to  the 
conviction  of  all  men  the  insecurity  of  relying 
on  men's  recollection  ;  and  I  care  not  therefore 
how  strict  the  construction  of  written  evidence 
may  be  protected  from  the  insidious  influence  of 
parol  proof.  In  this  we  have  already  relaxed  too 
far."  These  words  of  wisdom  are  especially 
applicable  to  this  case.  The  plaintiff  claims  that 
he  is  entitled  to  a  reconveyance  of  land  from 
the  defendant  which  he  says  is  worth  from 
twelve  to  fifteen  thousand  dollars.  The  defend- 
ant has  a  sherifiTs  deed  for  an  absolute  fee  simple 
title  to  the  land.  The  action  is  not  brought  un- 
til after  twelve  years  from  the  date  of  the  deed, 
and  during  every  moment  of  that  time  the  ven- 
dee of  the  sheriff  and  his  assignee  have  been  in 
adverse  possession  of  the  land.  The  plaintiff 
says  he  has  lost  the  paper  under  which  he  claims 
a  reconveyance,  and  although  he  admits  he  made 
no  search  for  it  during  three  years  before  the 
case  was  tried  he  was  sJlowed  to  give  parol  evi- 
dence of  its  contents.  He  does  not  pretend  to 
recollect  the  contents  of  any  portion  thereof. 
He  gives  what  is  really  nothing  but  his  own 
opinion  of  the  meaning  of  the  writing.  He 
does  not  for  a  moment  state  upon  what  terms 
and  conditions,  or  at  what  time,  or  in  what  cir- 
cumstances, he  was  entitled  to  have  a  reconvey- 
ance under  the  agreement,  and  he  admits  entire 
ignorance  as  to  whether  certain  important  items 
of  disbursement  which  necessarily  accompanied 
the  holding  of  the  land  were  to  be  repaid  to  the 
grantee  before  he  could  be  required  to  transfer 
the  title.  He  cannot  state  the  amount  of  his  in 
debtedness  to  the  grantee,  though  he  concedes 
that  the  whole  of  his  indebtedness  was  to  be  first 
received  by  the  grantee.  He  denies  that  he 
owed  anything  to  the  grantee  on  account  of  the 
judgment  of  |soo  which  the  grantee  held  against 
him  and  he  admits  that  he  owed  the  grantee 
other  sums  of  money  the  amounts  of  which  he 
is  unable  to  state.  On  what  possible  basis  could 
a  reconveyance  be  ordered  by  a  Court  without 
having,  first,  full  knowledge  of  the  precise  terms 
of  the  agreement  of  defeasance,  and,  second, 
without  knowing  the  exact  amount  of  the  in- 
debtedness which  the  plaintiff  owed  to  Kase  for 
which  the  latter  was  entitled  to  be  reimbursed 
It  is  simply  and  utterly  impossible  to  make  any 
such  decree  in  such  a  state  of  the  proof. 


In  McCredy  v.  The  Schuylkill  Navigation  Co., 
3  Whart.  424,  we  held  that  evidence  of  the  con- 
tents of  an  instrument  alleged  to  have  been  loet 
can  not  be  given  without  previous  proof  of  its 
due  execution,  which  includes  proof  of  its  de- 
livery; and  where  a  witness,  called  to  prove  the 
former  existence  of  an  instnunent,  testified  that 
it  had  been  put  into  the  hands  of  A.  as  an 
escrow,  and  A.,  on  his  examination,  testified  that 
he  could  not  recollect  on  what  occasion,  or  with 
certainty,  to  whom  it  was  given  up,  and  that  he 
should  not  have  given  it  up  without  the  consent 
of  both  parties,  it  was  held,  that  evidence  of  the 
contents  of  the  instrument  was  properly  re- 
jected. 

In  Kerns  v,  Swope,  2  Watts,  75,  Gibson,  C. 
T.,  said,  **The  rule  of  law  which  requires  the 
best  evidence  to  be  produced  is  nowhere  moie 
rigidly  enforced  than  in  proving  the  contents  of 
a  lost  deed.  There  are  but  two  waj's  of  doing 
this  in  the  circumstances  of  the  present  case. 
Before  a  copy  can  go  to  the  jury  it  must  be 
proved  to  be  such  by  one  who  compared  it  with 
the  original ;  and  it  is  even  then  inadmissible  if 
there  l^  a  counterpart." 

In  Coxe  V.  England,  65  Pa.  212,  Agnew,  J., 
said,  speaking  of  a  witness  who  was  offered  to 
prove  the  contents  of  a  lost  letter,  ''She  can  not 
say  that  she  remembered  any  sentences  of  the 
letter  word  for  word  as  they  were  written  or  read 
aloud.  Her  account  evidently  shows  a  hasty 
glance  at  the  letter,  while  the  true  source  of  her 
recollection  was  the  utterance  of  her  husband. 
....  In  addition  to  this  she  does  not  profess 
to  give  the  whole  contents,  and  does  not  even 
state  that  this  portion  of  the  letter  was  all  that 
related  to  the  subject  of  the  timber.  On  this 
point  her  testimony^ialls  far  short  of  the  evidence 
of  the  contents  offered  in  Dennis  v.  Barber,  6  8. 
&  R.  420,  a  case  which  rules  this  in  respect  to 
the  proof  of  contents.** 

We  hold  that  the  proof  of  contents  in  this 
case  was  altogether  short  of  the  requirements  of 
the  law,  and  that  it  can  not  be  considered  as 
sufficient  to  establish  any  right  of  recovery  in 
the  plaintiff  as  upon  an  agreement  in  writing. 
The  plaintiff  admitted  on  the  trial  that  he  had 
made  no  search  for  the  paper  within  three  years 
before  the  trial,  and,  in  our  opinion,  the  offered 
proof  of  contents  should  not  have  been  received 
for  that  reason. 

But  there  is  a  still  more  important  objection 
to  the  validity  of  the  claitn,  and  that  is  the  want 
of  sufficient  proof  that  there  ever  was  such  an 
agreement.  The  plaintiff  testified  that  the  agree- 
ment was  written  by  an  alderman  named  J.  G. 
Thompson,  living  in  Carbondale,  and  that  he 
attested  it  as  a  witness,  and  took  the  acknowl- 
edgment of  the  parties  to  it.  The  alderman 
was  called  as  a  witness  by  the  plaintiff,  but  he 
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entirely  fiEuled  to  establish  either  the  preparation 
or  the  execution  of  such  a  paper.  After  stating 
thjkt  he  knew  both  Dr.  Burr  and  John  Kase  he  was 
asked :  '<Q.  Did  you  do  any  business  for  them 
about  1879?  A'  Yes.  Q.  Do  you  remember 
drawing  any  paper  between  them  relating  to  the 
cottage  property  in  1879  ^  ^^^  spring?  A. 
Well>  I  cannot  recollect  anything  very  particular 
about  it.  I  have  some  recollection  of  drawing 
some  paper,  a  faint  recollection  of  drawing  some 
paper  for  Mr.  Kase  and  Mr.  Burr.  Q.  Can  you 
give  us  the  contents  of  that  paper  at  this  time  ? 
A.  I  cannot."  The  remainder  of  his  testimony 
was  no  improvement  upon  the  foregoing.  No 
other  testimony  was  offered  by  the  plaintiff  as  to 
the  execution  of  any  written  agreement  between 
Burr  and  Kase. 

When  Kase  was  called  as  a  witness  on  his  own 
behalf,  he  denied  in  the  most  positive  and  em- 
[Viatic  manner  that  he  ever  made  any  written 
agreement,  or  any  other  agreement,  with  Burr 
for  the  purchase  of  the  property  and  the  recon- 
veyance of  it,  as  alleged  by  Burr.  After  saying 
that  Alderman  Thompson  never  drew  any  paper 
between  him  and  Burr  relating  to  this  property, 
he  was  asked  :  **Q.  State  whether  or  not  you 
ever  signed  any  paper  ?  A.  No,  I  never  did. 
Q.  Whether  you  ever  signed  any  paper  agreeing 
in  any  way  to  reconvey  this  property  upon  any 
conditions  whatever  to  Dr.  Burr?  A.  No,  I 
never  did.  Q.  State  whether  at  any  time  be- 
fore, at  the  time,  or  since  the  sherifiPs  sale  you 
ever  made  any  agreement  in  any  way  to  recon- 
vey this  property  to  Dr.  Burr  upon  any  condi- 
tion? A.  Not  any.  Q.  State  whether  Dr.  Burr 
ever  demanded  of  you  to  make  any  conveyance 
of  this  property  to  him  ?  A.  No,  he  never  did." 

His  subsequent  testimony  made  no  change  in 
the  foregoing.  So  hi  then  as  the  making  of  an 
agreement  in  writing  is  concerned  the  case  stands 
upon  the  testimony  of  Burr  on  the  one  side  and 
Kase  on  the  other.  There  was  some  attempt 
made  on  the  part  of  the  plaintiff,  as  is  usual  in 
this  class  of  litigations,  to  show  admissions  in 
conversations  by  Kase  of  having  made  some 
kind  of  agreement  with  Burr  to  reconvey.  Mrs. 
Catharine  Lee  was  one  of  these  witnesses,  and  she 
said,  '*I  heard  Mr.  Kase  and  my  husband  talking 
about  the  cottage  property  at  that  time.  Mr. 
Kase,  as  I  understood  it,  wanted  to  get  his  share 
out  of  the  property.  It  is  so  long  ago  that  I  can 
hardly  remember  the  conversation  fully.  That 
is  all  he  wanted  to  get,  his  share  out  of  it,  or 
something  like  that."  As  this  would  be  entirely 
consistent  with  the  idea  that  Kase  wanted  to  get 
his  money  back  by  a  sale  of  the  property  as  his 
own,  and  as  nothing  was  said  about  any  recon- 
veyance of  the  property  to  Burr,  the  testimony 
was  absolutely  useless  in  support  of  the  plaintiff's 
claim. 


M.  B.  Simrell,  a  witness  for  the  plaintiff,  tes- 
tified to  a  conversation  with  Kase  which  occurred 
in  1879,  fifteen  years  before  the  time  when  he 
testified.  After  saying  that  he  was  at  Kase's 
store  and  was  talking  with  Kase  about  the  prop- 
erty, he  was  asked,  '*Q.  Tell  us  what  the  con- 
versation  was  ?  A.  I  a^ed  him  if  it  was  going  to 
take  all  Mr.  Burr  had  to  satisfy  this  judgment, 
and  he  says,  'Oh,  no,  he  will  be  left  all  right.' 
And  I  says,  'How  is  this?'  'Well,'  he  says,  «I 
have  got  some  money  involved  there,  and  when 
I  get  my  money  out  I  am  satisfied  and  shall  re- 
turn the  property  to  him.'  Q.  What  else  ?  A. 
And  I  says,  'How  is  this,  has  he  got  any  bonds 
for  that,'  and  he  says,  'He  has  got  a  paper  to 
protect  him.'  Q.  Is  that  all  the  conversation? 
A.  I  think  that  is  the  sum  and  substance  of  it 
that  day."  On  cross-examination  he  gave  this 
version  of  the  same  conversation :  "Q.  What 
was  said  next?  A.  I  said,  'How  is  it  you  have 
got  hhn  advertised  and  you  are  going  to  sell  him 
out  by  the  sheriff?'  and  he  said,  'That  is  all 
right.'  I  said,  'Ain't  that  going  to  ruin  him, 
ain't  that  going  to  take  all  he  has  got?'  He  said, 
'He  has  enough  there  to  pay  me,  and  after  I  get 
that  that  is  all  I  want.'  Q.  Was  there  anything 
else  said;  do  you  remember  any  thing  more 
that  was  said  about  this?  A.  Nothing  particu- 
lar." 

The  discrepancy  between  the  testimony  of  this 
witness  in  chief  and  on  cross-examination,  is 
enough  to  condemn  it  for  any  purpose  in  a  case 
of  this  kind,  where  the  whole  fate  of  the  case 
depends  upon  clear,  precise  and  indubitable  tes- 
timony to  the  very  matter  in  controversy,  with- 
out considering  its  lack  of  detail  as  to  most 
essential  matters,  or  the  fact  that  the  defendant 
positively  denied  the  whole  conversation.  On 
his  examination-in-chief  he  simply  said  that  Kase 
said  "When  I  get  my  money  out  I  am  satisfied 
and  shall  return  the  property  to  him."  This  of 
course  means  no  more  than  a  simple  declaration 
to  a  stranger  of  an  intention  that  when  he  got 
his  money  out  he  should  return  the  property  to 
Burr.  He  does  not  say  that  he  had  made  any 
contract  to  reconvey,  but  simply  that  he  would 
reconvey.  In  other  words  he  had  the  intention 
to  reconvey,  which  of  course  he  might  change  at 
any  moment.  Dr.  Burr  was  not  present  and 
therefore  it  was  not  in  any  degree  the  expression 
of  a  contract  to  reconvey.  Then  the  witness  in 
reply  to  the  next  question,  said,  "He  has  got  a 
paper  to  protect  him."  What  kind  of  a  paper? 
The  witness  does  not  say.  Was  it  a  bond  of  in- 
demnity, or  an  agreement  to  hold  the  property 
in  trust,  and  ultimately,  if  either  Burr  should  pay 
the  debt  he  owed  Kase,  or  Kase  should  recoup 
himself  out  of  the  proceeds  of  the  property,  that 
would  protect  him?  And  what  money  was 
Kase  to  get  out  of  the  property?    Was  it  all  the 


Digitized  by 


Google 


290 


WEEKLY  NOTES  OF  CASES. 


debts  Burr  owed  him,  or  only  the  liens  on  the 
property,  and  was  it  to  include  expenditures  for 
taxes,  repairs,  expenses  and  costs?  The  witness 
says  nothing  as  to  any  of  these  particulars.  But 
in  his  cross-examination  the  witness  says  nothing 
about  any  agreement  to  reconvey  or  any  paper 
that  would  "protect  him,"  and  the  question  is 
which  version  is  correct.  It  is  a  sufficient  reply 
to  the  whole  of  this  that  it  is  too  indefinite,  too 
uncertain  and  too  contradictory  for  any  Court  to 
rely  upon  as  the  basis  of  a  decree. 

The  only  other  witness  to  conversations  is 
Philo  Lee,  and  this  is  his  testimony:  "I  and 
Mr.  Kase  got  taUcing,  and  I  asked  Mr.  Kase  how 
he  and  Mr.  Burr  was  getting  along ;  he  said  he 
thought  they  would  get  along  all  right,  that  all 
he  wanted,  he  says,  was  to  get  what  belonged  to 
him,  if  he  gets  that  he  would  be  perfectly  satis- 
fied." There  is  nothing  here  of  any  agreement 
to  reconvey  or  any  intent  to  do  so,  and  as  to  get 
ting  what  belonged  to  him  it  is  altogether  con- 
sistent with  getting  his  money  by  means  of  a  sale 
on  his  own  account.  This  is  all  the  testimony 
in  the  case  on  the  part  of  the  plaintiff  upon  this 
subject,  and  it  is  so  lamentably  short  of  the  kind 
of  testimony  required  for  such  a  case,  that  it  will 
only  be  necessary  to  state  the  rule  which  has  been 
established  for  quite  half  a  century  in  this  Com 
monwealth^  to  make  out  a  right  of  recovery  in 
this  class  of  cases. 

The  cases  in  which  it  is  held  that  in  order  to 
convert  a  deed  absolute  on  its  face  into  a  mort- 
gage, or  to  create  a  parol  secret  trust  as  against 
such  a  deed,  the  evidence  must  be  clear,  precise 
■and  indubitable,  are  so  numerous,  and  the  pro- 
fession is  so  familiar  with  them,  that  only  a  brief 
reference  to  a  few  of  them  will  be  necessary. 

In  the  case  of  Fisher  v.  Witham,  132  Pa.  488, 
we  said,  "While  a  deed  absolute  on  its  face,  exe- 
cuted prior  to  the  Act  of  1881,  may  be  converted 
into  a  mortgage  by  parol  proof,  it  is  well  settled 
that  the  evidence  must  be  clear,  explicit  and  un- 
equivocal. It  must  show  an  agreement  in  the 
nature  of  a  defeasance,  contemporaneous  with 
the  execution  and  delivery  of  the  deed.  Subse- 
quent admissions  alone  are  not  sufficient.  The 
'evidence  in  this  stale  case  falls  far  below  the  re- 
quired standard,  and  we  therefore  think  the 
Court  below  was  clearly  right  in  sustaining  ex 
ceptions  to  the  master's  report  and  dismissing  the 
bill." 

In  Rankin  v.  Simpson,  19  Pa.  471,  Mr.  Jus 
tice  Woodward,  commenting  upon  this  cla^  of 
<:ases  said,  <'If  a  party  call  on  Courts  to  execute 
parol  contracts  for  land  in  spite  of  the  statute  of 
frauds  and  perjuries,  let  him  prove  a  contract. 
Because  he  can  find  persons  who  remember  the 
owner's  loose  or  casual  declarations  indicative  of 
a  sale,  shall  he  have  a  decree  in  disregard  of  the 
statute  and  in  opposition  to  his  own  declared 


convictions?  The  chancellor  has  never  lived 
who  would  tolerate  such  a  demand.  Patents  and 
deeds  and  wills  would  be  a  solemn  mockery  if 
they  might  be  trifled  with  and  set  aside  in  this 
manner." 

In  NlcoUs  V.  McDonald,  loi  Pa.  514,  we 
^id,  ''When  a  party  sets  up  a  title  against  a  deed 
absolute  in  its  terms  and  seeks  to  convert  it  into 
a  mortgage  the  proof  of  the  alleged  agreement 
necessary  to  change  its  character  must  be  clear, 
explicit,  and  unequivocal.  It  should  not  rest  on 
the  subsequent  admissions  and  declarations  of  the 
alleged  mortgagee  only."  .  .  .  "When  the  attempt 
is  made  he  claims  as  a  mortgagor  seeking  to  re- 
deem. Although  the  action  may  be  ejectment 
in  form,  yet  in  substance  it  is  a  bill  in«equity  to 
compel  a  reconveyance  of  the  land  from  the 
mortgagee  in  possession.  .  .  .  If  the  parol  evid- 
ence be  insufficient  to  move  a  chancellor  to  de- 
cree a  reconveyance,  it  is  insufficient  to  justify  a 
recovery  in  ejectment.  .  .  .  If  he  be  of  opinion 
that  the  evidence  does  not  make  out  a  case  which 
would  induce  a  chancellor  to  decree  a  convey- 
ance, it  is  his  duty  to  give  the  jury  binding  in- 
structions to  that  effect." 

To  show  by  parol  that  a  deed  absolute  on  its 
face  is  a  mortgage,  the  proof  must  be  clear,  ex- 
plicit and  unequivocal:  Plumer  v.  Guthrie,  76 
Pa.  441. 

To  convert  a  deed  absolute  on  its  face  into  a 
mortgage  by  parol  evidence  it  must  be  clear, 
precise  and  indubitable,  sufficient  to  satisfy  the 
mind  of  a  chancellor,  otherwise  it  is  error  to  sub- 
mit it  to  the  jury:  Pancake  z^.  Cauffinan,  114 
Pa.  113;  Rowand  v.  Finney,  96  Id.  192  ;  Saun- 
ders V.  Gould,  134  Id.  445. 

It  is  unnecessary  to  multiply  the  citations.  Ap- 
pljdng  the  principle  to  the  present  case  it  is  seen 
at  once  that  the  plaintiffs  claim  is  destitute  of 
merit.  His  oath  is  met  by  the  contrary  oath  of 
the  defendant  Kase.  If  we  look  for  corroboradng 
circumstances  they  are  absent,  but  they  are  pres- 
ent against  his  claim  with  great  force.  For  in- 
stance, in  the  very  next  year  after  Kase  received 
his  sheriffs  deed  some  of  the  buildings  on  tiie 
premises  took  fire  and  were  burnt  to  the  ground. 
Kase  received  almost  |4,ooo  of  insurance  money, 
and  according  to  plaintifiPs  theory  Kase  was  there- 
by fully  paid  all  the  money  that  was  due  him. 
Yet  the  plaintiff  took  no  steps  to  enforce  his 
equity.  If  he  held  a  written  agreement  such  as 
he  alleges,  then  was  the  time  to  present  his  de- 
mand, and  if  refused,  to  take  immediate  steps  to 
enforce  it.  Then  everything  was  fresh  in  the 
memory  of  parties  and  witnesses,  the  written 
agreement  was  in  the  plaintiffs  possession  ac- 
cording to  his  statement,  and  his  remedy  was 
simple  and  easy.  It  is  absolutely  inexplicable 
why  he  did  not  do  this,  and  no  explanation  worth 
speaking  of  is  attempted.    He  stood  by  and  did 
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nothing.  Finally  Kase  being  in  possession  con- 
stantly for  seven  years,  sold  the  property  to 
Stone,  who  was  undoubtedly  an  innocent  pur- 
chaser for  value  without  notice.  Stone  took 
possession  at  once  and  spent  some  1 1,500  in 
improvements,  according  to  the  testimony. 
Meanwhile  Burr  gave  him  no  notice  of  his  claim 
of  title  but  allowed  the  improvements  to  be  made 
without  any  objection  or  demand,  or  offer  of  in- 
-demnity.  It  is  simply  impossible  to  reconcile 
such  conduct  with  the  integrity  t)f  the  plaintiffs 
claim.  At  last  after  delaying  all  efforts  to  assert 
his  title  for  twelve  years  he  brings  the  present 
action  without  making  any  demand  upon  Stone, 
or  giving  any  notice  of  his  title,  or  making  any 
offer  to  pay  him  the  money  he  had  expended. 
This  is  gross  laches  which  is  fatal  to  any  claim  in 
an  equitable  proceeding. 

In  our  opinion  no  chancellor  would  decree  a 
conveyance  in  such  circumstances  as  these,  and 
therefore  we  hold  that  Burr  cannot  recover 
either  against  Kase  or  Stone. 

The  assignments  of  error  are  all  dismissed. 

Judgment  affirmed. 

w.  M.  s.,  jr. 


May,  '95,  8.  April  29, 1895. 

Commonwealth  v.  The  Merchants  and 
Manufacturers  National  Bank. 

Constitutional  law — Constitution  of  the  U.  5., 
Art,  XIV,  sec.  I,  of  the  Amendments — Con- 
stitution of  Pennsylvania^  Art,  IX,  sec,  i — 
Taxation  —  Corporations  —  Act  of  June  8, 
i8qi,  sees,  6  and  7,  P,  L,  22g — U,  S,  Rev, 
Sts.  sec,  S2ig. 

The  division  of  corporations,  bv  the  Act  of  June  8, 
1891,  into  classes,  viz ,  those  which  elect  to  pay  a  tax  of 
«i^t  nulls  upon  each  dollar  of  the  capital  stock,  and 
those  which  do  not  so  elect,  and  the  subjection  of  the 
stodc  of  the  said  classes  to  different  measures  of 
taxation,  do  not  constitute  such  inequality  or  lack  of 
uniformity  of  taxation  as  renders  the  Act  unconstitutional, 
as  a  violation  of  the  Constitution  of  Pennsylvania,  Art. 
IX.,  sec.  I. 

The  Act  of  1 89 1  is  not  in  conflict  with  Amendment 
XIV.,  tec.  I,  of  the  Federal  Constitution,  as  a  denial  of 
equal  protection  of  the  laws  to  any  person  within  its 
jurisdiction. 

The  Act  of  1 89 1  is  not  in  conflict  with  the  condition 
of  U.  S.  R.  S.  sec.  5219,  allowing  a  Sute  to  tax  stock  of 
national  banks,  t.  #.,  that  the  taxation  thereof  shall  not  be 
at  a  greater  rate  than  that  assessed  upon  other  monied 
capital  in  the  hands  of  individual  citizens  of  such  State. 

The  6th  and  7th  sections  of  the  Act  of  189 1  do  not  es- 
tablish a  system  whereby  the  shareholder  in  a  corporation 
is  deprived  of  his  property  without  due  process  of  law,  in 
violation  of  Art  XIV.,  sec.  i,  of  the  Constitution  of  the 
United  SUtes. 

Appeal    of  the  Merchants  &  Manufacturers 


National  Bank  of  Pittsburgh,  from  the  judgment 
of  the  Common  Pleas  of  Dauphin  County,  in 
proceedings  upon  appeal  from  the  settlement  of 
taxes  due  the  Commonwealth  for  the  year  1893, 
made  by  the  auditor-general  and  State  treasurer. 

The  facts  of  the  case  appear  by  the  following 
opinion  filed  by  SimOnton,  P.  J.,  in  the  Court 
of  Common  Pleas: — 

''This  is  an  appeal  by  defendant  from  an  ac- 
count settled  against  it  by  the  auditor-general 
and  State  treasurer,  November  i,  1893,  for  tax 
on  capital  stock  for  the  year  1893,  amounting  to 
l4,i6o ;  and  it  was  by  agreement  of  the  parties 
tried  by  the  Court  without  a  jury,  as  provided 
by  the  Act  of  April  22,  1874. 

FINDINGS   OF    FACT. 

"I.  Defendant  is  a  national  bank,  organized 
under  the  Act  of  Congress  of  June  3, 1864,  and 
doing  business  in  the  City  of  Pittsburgh,  Penn- 
sylvania. Its  cashier  reported,  as  required  by 
section  7  of  the  Act  of  June  8,  1891  (P.  L.  242), 
to  the  auditor-general  that  the  whole  number  of 
shares  of  its  capital  stock  issued  was  16,000 ;  the 
actual  value  of  each  share,  $6$  ;  and  the  actual 
value  of  capital  stock  issued,  |i, 040,000. 

''On  this  actual  value  of  capital  stock  issued 
the  auditor-general  and  State  treasurer  settled  an 
account  November  18, 1893,  charging  defendant 
with  a  tax  of  four  mills  on  each  dollar  of  said 
actual  value,  amounting  to  $4,160;  and  from 
said  settlement  this  appeal  was  taken,  December 
28,  1893. 

"2.  There  were  in  the  city  of  Pittsburgh  dur- 
ing the  year  1893,  twenty-seven  national  banks 
chartered  under  the  same  Act  of  Congress,  and 
doing  the  ordinary  and  general  business  of  a  na- 
tional bank,  as  was  defendant,  the  aggregate  par 
value  of  whose  shares  of  capital  stock  was  |ii,- 
200,000,  its  actual  market  value  being  largely  in 
excess  of  thepar  value  and  estimated  at  121,226,- 

875- 

"3.  There  were  in  the  State  of  Pennsylvania 
during  said  year  1893,  about  336  national  banks 
doing  the  same  kind  of  business  as  defendant, 
the  aggregate  par  value  of  whose  shares  of  capi- 
tal stock  was  about  172,000,000,  its  market  value 
being  much  greater,  and  estimated  at  about 
1128,000,000. 

"4.  Nine  of  the  said  twenty-seven  national 
banks  doing  business  in  the  city  of  Pittsburgh  in 
1893,  having  capital  stock  of  the  par  value  of 
|2,8oo,ooo,  elected  to  collect  from  their  share- 
holders for  the  year  1893  a  tax  of  eight  mills  on 
the  dollar  upon  the  par  value  of  their  shares,  as 
provided  by  section  6  of  the  Act  of  June  8, 
1891 .  The  actual  value  of  all  the  shares  of  said 
banks  was  more  than  three  times  the  par  value, 
and  the  amount  of  tax  paid  by  said  banks  was 
therefore  much  less  than  it  would  have  been  if 
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they  had  paid  four  mills  on  the  actual  value  of 
all  their  shares. 

"5.  There  were  in  Pennsylvania  in  1893,  as 
shown  by  the  report  of  the  superintendent  of 
banking,  a  number  of  State  banks  whose  entire 
capital  stock  at  par  amounted  to  18,461,559; 
and  as  reported  by  them  to  the  superintendent 
of  banking,  their  total  capital,  surplus  funds  and 
imdivided  profits  amounted  to  114,3219350  and 
the  market  value  of  their  shares  to  |i6,ooo,ooo, 
and  a  number  of  these,  whose  aggregate  capital 
amounted  to  not  less  than  12  per  cent,  of  all  the 
monied  capital  invested  in  shares  of  State  banks 
in  Pennsylvania,  by  electing  td  pay  the  eight 
mills  under  said  section  6,  paid  a  less  amount  of 
tax  than  they  would  have  paid  if  they  had  been 
taxed  at  the  rate  of  four  mills  upon  the  actual 
value  of  all  their  shares. 

'*These  fcw:ts  are  found  from  affidavits  pre- 
sented on  the  trial  and  received  with  the  consent 
of  the  Commonwealth  as  depositions. 

'  'The  learned  counsel  for  defendant  have  stated 
in  writing,  the  facts  as  they  understand  them  to 
be  shown  by  the  evidence,  and  have  requested 
us  to  adopt  their  findings  as  the  facts  of  the  case. 
Some  parts  of  these  findings  are,  however,  con- 
clusions of  law,  and  these  we  do  not  adopt. 
But  so  far  as  these  findings  state  matters  of  fact, 
and  are  not  in  conflict  with  the  facts  above  found 
by  us,  we  adopt  them  for  the  purposes  of  this 
case,  to  show  the  working  of  the  taxing  Act  in 
question  and  the  degree  to  which  it  produces  a 
lack  of  uniformity  of  taxes.  They  will,  there- 
fore, be  filed  herewith. 

"Section  6  of  the  Act  of  June  8,  1891,  pro- 
vides that  any  bank  or  savings  institution  incor 
porated  by  this  State  or  the  United  States,  may 
in  lieu  of  all  taxation  except  upon  its  real  estate, 
collect  from  its  shareholders,  and  pay  into  the 
State  treasury  a  tax  of  eight  mills  on  the  dollar 
on  the  par  value  of  all  its  shares  that  have  been 
subscribed  for  or  issued  ;  and  section  7  imposes 
upon  every  national  bank  located  within  this 
Commonwealth  which  fails  to  collect  and  pay 
said  tax  of  eight  mills  a  tax  of  four  mills  upon 
the  actual  value  of  all  the  shares  of  its  capital 
stock. 

"Defendant  objects,  by  its  first  specification  of 
appeal,  that  these  sections  of  the  Act  are  repug- 
nant to  Article  IX.,  section  i,  of  the  Constitu- 
tion of  Pennsylvania,  which  ordains  that  'all 
taxes  shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the  au- 
thority  levying  the  tax,  and  shall  be  levied  and 
collected  under  general  laws.' 

"The  contention  is,  that  by  the  terms  of  these 
sections  of  the  Act  in  question  some  national 
banks  of  the  State  are  permitted  to  elect  to  pay 
a  less  rate  of  tax  than  four,  mills  upon  the  dollar 
of  the  actual  value  of  their  capital  stock,  while 


others  are  required  to  pay  tax  at  this  rate.  This 
result  does  actually  follow  the  working  of  the 
Act,  for  the  reason  that  the  par  value  of  the 
capital  stock  of  some  of  these  banks  is  so  much 
less  than  the  actual  value  that  a  tax  upon  the 
former  at  eight  mills  is  less  than  a  tax  on  the  lat- 
ter at  four  mills  would  be,  and  naturally  these 
banks  elect  to  pay  the  eight  mills,  while  others, 
whose  par  value  is  more  nearly  equal  to  their 
actual  i^ue,  for  the  same  reason  decline  to  pay 
the  eight  mills,  and  are  taxed  at  the  rate  of  four 
mUls  upon  the  actual  value  of  their  capital  stock. 
Therefore,  while  the  right  of  election  is  given  to 
all,  it  is  the  interest  of  some  to  elect  and  of 
others  not  to  elect,  and  thus  actual  and  absolute 
uniformity  of  taxation  is  not  attained,  and  is 
shown  by  the  finding  of  £Bu:ts. 

"A  discussion  of  the  numerous  cases  cited  by 
counsel  for  defendant,  in  which  the  Courts  of 
other  States  have  considered  and  passed  upon 
the  question  of  the  constitutionality  of  taxing 
Acts,  in  view  of  the  requirement  in  their  Consti- 
tutions that  taxation  shall  be  imiform,  would 
serve  no  useful  purpose.  Many  of  them  were 
cited  and  discussed  by  counsel  and  by  the  Court 
in  Com.  v.  Del.  Div.  Canal  Co.,  123  Pa.  594, 
where  the  defendant  contended  that  section  4oiF 
the  Act  of  June  30,  1885,  taxing  corporation 
loans,  was  unconstitutional  because  the  taxes  im- 
posed by  it  were  not  uniform. 

"In  that  case  the  Court  below  found  as  a  fact 
(p.  597)  that  'the  nominal  or  par  value  of  bonds 
and  mortgages  issued  by  corporations  is  no  cer- 
tain measure  of  their  actual  value,  which  is  often 
either  above  or  below  their  par  value,  the  actual 
value  being  dependent  upon  the  value  of  the 
property  mortgaged,  the  rate  of  interest,  the 
date  of  maturity  and  other  conditions,  some 
bonds  upon  which  interest  is  regularly  pai^  sell- 
ing as  low  as  fifty  cents  on  the  dollar,  and  others 
as  high  as  one  hundred  and  fifty ;'  and  in  dis- 
cussing  the  law,  said :  'When,  however,  the  law 
itself  is  so  framed  that  it  necessarily  produces 
gross  inequality  of  burden,  no  matter  how  per- 
fectly it  may  be  administered,  it  would  seem  im- 
possible to  avoid  the  conclusion  that  it  violates 
the  mandate  of  the  Constitution.  .  .  .  But  if  in 
one  case  the  value  to  which  the  rate  is  applied 
is  the  expression  of  the  judgment  of  the  proper 
official,  and  in  another  a  mere  arbitrary  nominil 
value,  it  is  in  the  very  nature  of  the  case  that  the 
resulting  taxes  cannot  be  uniform.  There  can 
be  no  definite  proportion  between  the  value  of 
the  property  of  the  citizen  and  the  amount  of 
his  taxes.  And,  as  the  findings  of  fact  show, 
this  would  be  the  inevitable  consequence  of  the 
enforcement  of  the  law  in  this  case,  no  matter 
how  faultless  its  administration  might  be.'  And 
the  Court  below,  therefore,  held  the  taxing  sec- 
tion there  in  question  unconstitutional.    But  on 
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appeal  the  Supreme  Court,  in  an  opinion  by  the 
lateMr.  Justice  Clark,  reversed  this  decision,  and, 
notwithstanding  the  fact  that  some  of  the  securi- 
ties, taxed  at  their  nominal  or  face  value,  sold  in 
the  market  as  low  as  fifty  cents,  and  others  as 
high  as  one  hundred  and  fifty  cents  on  the  dol- 
lar, held  that  the  taxing  section  was  constitu- 
tional, and  that  the  taxes  were  uniform  in  the 
sense  of  that  instrument. 

"There  was  certainly  as  great  a  want  of  actual 
uniformity  in  the  taxes  imposed  by  that  Act  as 
there  is  in  those  collected  under  the  two  sections 
of  the  Act  of  June  8,  1 891,  in  question  in  this 
case,  for,  as  was  shown  by  the  finding  of  fact 
quoted  above,  under  it  the  same  amount  of  tax 
might  be  imposed  on  a  bond  worth  {500  as  upon 
another  worth  {1,500. 

**That  case  was  followed  by  Com.  v.  Brush 
Elec.  Light  Co.,  145  Pa.  147,  where  the  findings 
of  feet  showed  that  under  the  normal  working  of 
section  4  of  the  Act  of  June  7,  1879  (P.  L. 
114),  the  tax  imposed  by  it  on  corporations 
zanged  in  amount  from  less  than  two  mills  to 
over  five  mills  on  the  actual  value  of  their  re- 
spective capital  stocks,  as  will  be  seen  by  refer- 
ring to  finding  of  fact  No.  5,  on  page  149,  of 
145  Pa.,  and  to  the  table  prepared  from  the  evi- 
dence and  made  part  of  said  finding,  which  is 
to  be  found  in  the  report  of  the  same  case  in  28 
Weekly  Notes,  529. 

"The  Court  below,  however,  held  said  section 
constitutional,  on  the  authority  of  the  Del.  Div. 
Canal  Co.  case  above  cited,  and  this  ruling  was 
affirmed  by  the  Supreme  Court,  Mr.  Justice 
WnxiAMS  in  the  opinion  saying :  'This  is  justi- 
fied  by  Com.  v.  Canal  Co.,  123  Pa.  594.  .  ,  . 
And  the  learned  Judge  was  right  in  his  conclu- 
sion that  the  provisions  of  the  Act  of  1879  re- 
lating to  this  subject  are  not  objectionable  on 
constitutional  grounds.' 

**We  are  unable  to  distinguish  these  cases  from 
the  one  before  us.  The  want  of  actual  uniform- 
ity is,  as  the  findings  of  fact  above  referred  to 
sbow,  not  greater  here  than  it  was  in  those  cases, 
and  we  therefore  think  that  they  preclude  any 
iiirther  discussion  of  the  question  raised  by  de- 
fendant's first  specification  of  appeal. 

"Defendant  has  specified  in  its  appeal  the  fur- 
ther objection  that  the  settlement  is  invalid,  be- 
cause said  sections  of  the  Act  of  June  8,  1891, 
are  in  conflict  with  the  condition  upon  which  the 
several  States  are  permitted  to  tax  the  shares  of 
stock  in  national  banks,  namely,  'that  the  taxa- 
tum  shall  not  be  at  agreaterrate  than  is  assessed 
upon  other  monied  capital  in  the  hands  of  indi- 
vidual citizens  of  such  State." 

"The  learned  coimsel  rest  their  attempt  to  sus- 
tain this  objection  upon  the  proposition,  stated 
in  their  brief,  'that  the  words  ''other  monied 
capital"  in  section  5,219  of  the  United  States 


Revised  Statutes  means  particularly  other  mon- 
ied capital  invested  in  the  banking  business, 
that  is,  the  shares  of  stock  in  banks,  national  or 
State;*  and  this  being  so,  that  as  the  Act  of 
1 89 1  allows  some  national  banks  to  pay  eight 
mills  on  the  par  value  of  their  shares  while  others 
are  taxed  at  the  rate  of  four  mills  on  the  actual 
value  of  their  shares,  the  requirement  of  the 
statute,  that  the  shares  of  national  banks  shall  not 
be  taxed  at  a  greater  rate  than  other  monied 
capital,  is  violated. 

"But  an  examination  of  the  cases  decided  by 
the  United  States  Supreme  Court  which  are  cited 
by  counsel  shows  that  this  is  not  the  meaning  of 
the  words  'other  monied  capital.' 

"Thus  in  Hepburn  v.  The  School  Directors,  23 
Wall.  480,  the  argument  on  behalf  of  the  plain- 
tiff was  that  'monied  capital  in  the  hands  of  in- 
dividual citizens  means  private  investments  other 
than  in  stocks  or  securities.'  But  in  answer  to 
this  the  Chief  Justice,  delivering  the  opinion  of 
the  Court,  said :  'It  is  contended  that  the  term 
"monied  capital,"  as  here  used,  signifies  money 
put  out  at  interest,  and  that  as  such  capital  is  not 
taxed  upon  more  than  its  par  or  nominal  value, 
the  par  of  these  shares  is  their  maximum  taxable 
value.' 

"  'We  cannot  concede  that  money  at  interest  is 
the  only  monied  capital  included  in  that  term  as 
here  used  by  Congress.  The  words  are  "other 
monied  capital."  That  certainly  makes  stock 
in  these  banks  monied  capital,  and  would  seem 
to  indicate  that  other  investments  in  stocks  and 
securities  might  be  included  in  that  descriptive 
term.  But  even  if  it  were  true  that  these  shares 
can  only  be  taxed  as  money  at  interest  is,  the  re- 
sult contended  for  would  not  necessarily  follow.' 
That  is  to  say,  stock  in  national  banks  is  'mon- 
ied capital,*  and  other  investments  in  stock  and 
securities  are  'other  monied  capital.* 

"So  in  Mercantile  Bank  v.  New  York,  121  U. 
S.  138,  when  the  Court,  speaking  of  the  mean- 
ing of  the  words  'other  monied  capital'  as  used 
in  the  statute,  say :  'Of  course  it  includes  shares 
in  national  banks;  the  use  of  the  word  "other" 
requires  this.  If  bank  shares  were  not  monied 
capital,  the  use  of  the  word  "other**  in  this  con- 
nection would  be  without  significance;'  the 
meaning  is  the  same.  The  contrast  is  between 
national  bank  shares,  which  are  monied  capital, 
and  shares  of  stock  in  other  institutions  and 
securities  of  other  kinds,  which  are  'other  mon- 
led  capital;'  and  the  true  meaning  of  this  sec- 
tion of  the  revised  statute  is  as  stated  in  Boyer  v. 
Boyer,  113  U.  S.  689,  on  page  702  :  'Capital 
invested  in  national  bank  shares  was  intended  to 
be  placed  upon  the  same  footing  of  substantial 
equiality  in  respect  of  taxation  by  State  authority 
as  the  State  establishes  for  other  monied  capital 
in  the  hands  of  individual  citizens,  however  in- 
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vested,  whether  in  State  bank  shares  or  other- 
wise.* 

*<The  statute  does  not  deal  with  the  question 
of  uniformity  of  taxation  of  the  shares  of  differ- 
ent national  banks  as  between  themselves,  but  is 
simply  intended  to  protect  them  from  taxation 
at  a  higher  rate  than  that  imposed  upon  monied 
capital  invested  otherwise  than  in  the  shares  of 
national  banks. 

'^Defendant  in  its  appeal  specifies  the  further 
objection  that  the  taxing  Act  upon  which  the  set- 
tlement appealed  from  is  based  provides  no 
means  of  notice  to  the  shareholders  of  the  stock 
upon  which  the  tax  is  imposed. 
.  "The  argument  is  that  the  tax  is  in  effect  a 
tax  upon  the  shareholders,  and  that  it  is  imposed 
upon  them  without  notice  or  any  provision  for 
notice  to  them. 

''The  principle  upon  which  this  tax  is  assessed 
with  respect  to  notice  is  the  same  as  that  upon 
which  the  tax  on  the  capital  stock  of  other  cor- 
porations is,  and  has  been  for  half  a  century,  as- 
sessed. The  settlement  is  made  against  the  cor- 
poration, Mrhich  is  considered  for  the  purpose  of 
taxation  the  representative  of  the  shareholders. 
Furthermore,  it  has  been  decided  in  recent  cases 
by  the  Supreme  Court  that  the  corporation  and 
the  shareholders,  as  well  as  the  capital  stock  and 
the  shares  of  stock,  are  practically  the  same : 
Com'th  V.  Fall  Brook  Coal  Co.,  156  Pa.  488; 
Com'th  V.  Lehigh  Coal  &  Nav.  Co.,  162  Id.  603. 
This  being  so,  notice  to  the  corporation  would 
seem  to  be,  to  all  intents  and  purposes,  notice  to 
the  shareholders.  And  it  has  frequently  been 
held  that  the  corporation  is  not  entitled  to  no- 
tice before  the  settlement  is  made,  but  that  the 
requirement  of  the  Act  of  181 1,  in  relation  to 
public  accoimts,  that  a  copy  of  the  account  set- 
tled shall  be  mailed  to  the  corporation,  with  the 
right  of  appeal  from  the  settlement  during  sixty 
days  thereiaher,  is  a  sufficient  provision  for  no- 
tice ;  and  that,  where  the  copy  of  the  settlement 
was  not  actually  received,  an  action  brought  for 
the  amount  of  the  tax  is  sufficient  notice.  And 
the  law  evidently  presumes  that  the  officers  of 
the  bank  will  notify  their  stockholders,  for,  pre- 
scribing in  section  7  the  duties  of  the  auditor- 
general  in  assessing  this  tax,  it  declares  that  'it 
shall  be  his  further  duty  to  hear  any  stockholders 
who  may  desire  to  be  heard  on  the  question  of 
the  valuation  of  the  shares  as  aforesaid.*  For 
these  reasons  we  think  these  objections  cannot 
be  sustained. 

"Nor  do  we  think  this  taxing  Act  is  open  to 
the  final  objection  specified  in  the  appeal,  that  it 
is  in  conflict  with  'Amendment  XIV  of  the  Con- 
stitution of  the  United  States,  section  i,  which, 
in  part,  is  as  follows :  "Nor  shall  any  State  .  .  . 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." ' 


"The  question  intended  to  be  raised  by  this 
specification  was,  we  think,  settled  by  the  Su- 
preme Court  of  the  United  States  in  Bell's  Gap 
Railroad  Co.  v*  Pennsylvania,  134  U.  S.  23a, 
followed  by  Jennings  v.  Coal  Ridge  Improve- 
ment &  Coal  Co.,  147  U.  S.  147,  and  it  is 
therefore  not  now  open  for  discussion. 

"We  therefore  conclude : — 

"I.  That  sections  6  and  7  of  the  Act  of  June 
8,  1891,  are  not  repugnant  to  Article  IX.,  section 
I,  of  the  Constitution  of  the  State  of  Pennsyl- 
vania, which  ordains  that  'dl  taxes  shall  be  uni- 
form upon  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levying  the  tax, 
and  shall  be  levied  and  collected  under  general 
laws.* 

"2.  That  said  sections  of  said  Act  are  not  in 
conflict  with  the  condition  upon  which  the  sev- 
eral States  are  permitted  to  tax  the  shares  of 
stock  in  national  banks,  namely :  'That  the  tax- 
ation shall  not  be  at  a  greater  rate  than  is  as- 
sessed upon  other  monied  capital  in  the  hands  of 
individual  citizens  of  such  State.' 

"3.  That  the  taxing  Act  upon  which  the  set- 
tlement appealed  from  is  based  does  not  ^1  to 
provide  sufficient  means  of  notice  to  the  share- 
holders of  the  stock  upon  which  the  tax  is  im- 
posed, and  said  settlement  is  not  invalid  for  want 
of  such  notice. 

"4.  That  said  taxing  Act  is  not  in  conflict 
with  Amendment  XIV.  of  the  Constitution  of  the 
United  States,  section  i,  which,  inter  aiia,  or- 
dains as  follows:  'Nor  shall  any  State  .  .  .  deny 
to  any  person  within  its  jurisdiction  theeqtuJ 
protection  of  the  laws.' 

"The  Coipmonwealth  is  therefore  Entitled  to 
recover  as  follows : — 


Amotmt  of  tax  as  per  settlement 

Interest  from  Jan.  i  to  Nov.  22,  1894  @  12 

per  cent,  per  annum 
Attorney-general's  commission,  5  per  cent. 

Total, 


14,160  CD 

40146 
20$  00 

*4,769  46 

"For  which  amount  judgment  is  directed  to  he 
entered  in  favor  of  the  Commonwealth  and 
against  defendant  if  exceptions  be  not  filed  with- 
in the  time  limited  by  law." 

Exceptions  were  filed  which  were  dismissed  hy 
the  Court  and  judgment  was  entered.  The  Bank 
took  this  appeal. 

John  Wilson,  (with  him  William  Scott, 
Gordon  and  Wm,  M.  Hall^  Jr.),  for  appel- 
lant. 

By  section  6  of  the  Act  of  June,  1891,  P.  L. 
242,  a  bank  which  elects  to  collect  from  its 
shareholders  a  tax  of  eight  mills  on  the  dollar  of 
the  par  value  of  all  shares  subscribed  for  or  is- 
sued, and  pays  the  same  over,  obtains  except  as 
to  its  investments  in  real  estate,  exemption  from 
(local  taxation ;  by  section  7  of  the  same  Act  a 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


295 


bank  not  so  electing  must  pay  four  mills  on  the 
dollar  of  the  actual  value  of  the  capital  stock  is- 
sued.    This  is  unequal  taxation.     The  system 
provided  by  the  Act  lacks  uniformity  in  applica- 
tion to  members  of  the  same  class,  it  is,  there- 
fore, unconstitutional  as  in  violation  of  Art.  IX., 
sec.  1,  of  the  Constitution  of  Pennsylvania. 
See- 
School  District  V,  Readington  Twp.,  36  N.  J.  L. 
70. 

State  V.  Rnnjon,  41  Id.  98. 

State  V.  Indianapolis,  69  Ind.  378. 

]&(change  Bank  of  Coltunbus,  v,  Hines,  3  Oh.  St  15. 

New  Orleans  v,  Davidson,  30  La.  Ann.  555. 

Woodbridge  v,  Detroit,  8  Mich.  301. 

Lexington  v,  McQuillan's  Heirs,  9  Dana,  513. 

Porter  v.  R.  R.  Co.,  76  111.,  561. 

Knowlton  v,  Supenrisois,  9  Wise.  389. 

Weeks  v  MQwaukee,  10  Id.  186. 

Marsh  v.  Supervisors,  42  Id.  502. 

Philleo  9.  Hiles,  Id.  527. 

Com'th  V.  Five-Cents  Savings  Bank,  5  Allen,  436. 

County  of  Santa  Clara  v.  So.  Pac.  R.  R.  Co.,  18 
Fed.  Rtp.  385 ;  118  U.  S.  394. 

Sute  Railroad  Tax  Cases,  92  U.  S.  611. 

Londonderry  v,  Berger,  2  Pear.  230. 

Fox's  ^peal,  112  Pa.  352. 

Com'th  V.  Del.  Div.  Canal  Co.,  1^3  Id.  594. 

The  system  violates  the  provision  of  the  U.  S. 
Rev.  Sts.  sec.  5219,  that  national  bank  stock  shall 
not  be  taxed  at  a  greater  rate  than  is  assessed 
upon  other  monied  capital  in  the  hands  of  indi- 
vidual citizens  of  such  State. 
See— 

Boyer  v.  Boyer,  113  U.  S.  691. 

Mercantile  Bank  v.  New  York,  121  Id.  138. 

People  V.  Weaver,  100  Id.  546. 

Stanley  v,  Snpervisors,  121  Id.  |42. 

Pekon  V.  National  Bank,  loi  Id.  146. 

Lionberger  v.  Rouse,  9  Wall.  468. 

The  sjTStem  adopted  by  the  Commonwealth  is 
one  which  deprives  the  stockholders  of  their  prop- 
aty  without  due  process  of  law  and  is,  therefore, 
in  violation  of  Art.  XIV.,  sec.  i ,  of  the  Constitu- 
tion of  the  United  States.  Procedure  for  the 
levy  of  taxes  is  "process  of  law." 
Kelly  V.  Pittsburgh,  104  U.  S.  78. 

Dueprocess  of  law  implies — 

1.  The  right  to  notice  to  appear  and  answer; 

2.  A  remedy  in  Court. 

Brown  v,  Hununel,  6  Pa.  86. 

Craig  V.  Kline,  65  Id.  413. 

Fhila.  V.  Scott,  81  Id.  80. 

PhOa.  v.  Miller,  49  Id.  450. 

Stuart  v.  Pahner,  74  N.  Y.  188. 

Albany  City  Nat  Bank  v.  Maker,  19  Blatch.  175. 

People  V.  PitUbnrgh  R.  R.  Co.,  67  Cal.  625. 

The  Act  of  1 891  gives  no  assurance  of  either 
of  these  rights  to  the  stockholder. 

In  permitting  taxes  to  be  paid  at  different 
rates  the  Act  denies  ''equal  protection*'  within 
the  meaning  of  Amendment  XIV.,  sec.  i,  of  the 
Federal  Constitution. 


John  P,  Elkin^  deputy  attorney-general,  and 
Iicnry  (7.  McCormick,  attorney-general,  for  the 
appellee,  were  not  heard. 

May  20,  1895.  WiLUAMS,  J.  The  complaint 
of  the  appellant  is  against  the  inequality  of  bur- 
den existing  under  the  operation  of  the  statute 
providing  for  the  taxation  of  national  banks. 
The  argument  is  that  inequality  of  burden  estab- 
lishes the  unconstitutionatity  of  the  law  under 
which  the  tax  is  levied.  If  the  validity  of  our 
tax  laws  depends  upon  their  ability  to  stand  suc- 
cessfully this  test,  there  are  none  of  them  that 
can  stand.  Absolute  equality  of  bdrden  is  theo- 
retically possible,  but  it  has  not  been  attained  in 
practice  in  this  State. 

It  is  a  reasonable  presumption  that  banks  are 
honestly  organized,  and  that  each  one  enters 
upon  its  business  career  with  an  actual  capital 
exactly  equal  to  the  face  value  of  all  its  shares  of 
stock.  A  tax  levied  at  any  given  rate  per  cent, 
on  the  shares  would  operate  for  a  few  months  to 
produce  substantially  uniform  results.  But  once 
launched  in  business  each  bank  is  affected  by 
many  circumstances  and  influences  that  are  pe- 
culiar to  it.  One  bank  may  accumulate  its  earn- 
ings in  a  large  surplus  fund  to  be  used  in  the 
business  of  the  bank.  Another  may  divide  its 
earnings  in  dividends  semi-annually  among  its 
stockholders.  One  bank  may  be  managed  with 
financial  skill  and  economy.  Another  may  be 
conducted  in  a  careless  and  extravagant  manner. 
One  may  be  located  at  an  active  business  centre 
and  have  a  large  line  of  deposits  and  accounts, 
another  may  be  located  at  an  unimportant  point 
where  money  is  scarce  and  loans  few.  These  and 
many  other  circumstances  result  in  decided  suc- 
cess in  some  cases,  in  the  swallowing  up  of  earn- 
ings in  expenses  in  others,  and  in  a  positive 
impairment  of  capital  in  some  others.  The  law, 
that  operated  with  practical  uniformity  of  result 
at  first,  produces  noticeable  inequality  as  the  re- 
sults of  differences  in  location  and  management 
begin  to  develop  themselves,  until  results  such  as 
are  brought  to  our  attention  in  this  case  flow 
from  the  application  of  a  uniform  rate  of  taxation 
to  the  shares  of  stock  at  their  par  value. 

The  inequalities  are  due  to  caiises  which  the 
Legislature  could  not  be  required  to  foresee  or 
provide  against,  and  for  that  reason  they  cannot 
be  charged  to  the  law.  But  the  appellant  com- 
plains that  the  law  furnishes  two  modes  and  rates 
foi^ taxing  the  stock  of  national  banks,  and  de- 
nies that  this  can  be  constitutionally  done.  But 
the  State  finds  it  convenient  and  economical  to 
tax  its  corporations  and  collect  the  taxes  through 
its  own  proper  machinery.  To  induce  the  banks 
to  make  their  returns  to  the  auditor-general  and 
to  pay  their  taxes  into  the  State  treasury,  the 
State  offers  an  inducement.  It  proposes  to  relieve 
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all  the  banks  from  local  taxation  that  elect  to  pay 
a  certain  rate  per  cent,  upon  their  shares  of  stock 
directly  into  the  State  treasury.  All  the  banks 
may  come  into  this  class.  All  that  do  are  assessed 
with  a  uniform  rate  per  cent,  which  they  pay  at 
one  time  and  one  place. 

Those  that  elect  not  to  pay  this  rate  are  assessed 
at  a  lower  and  uniform  rate  upon  the  appraised 
value  of  their  shares,  and  upon  this  valuation  the 
local  as  well  as  the  State  taxes  are  assessed.  We 
cannot  say  that  this  classification  is  unconstitu- 
tional! nor  that  the  rate  per  cent,  differs  so  wide- 
ly as  to  invalidate  the  law.  The  rate  is  tmiform 
for  each  class,  and  the  aggregate  of  the  taxes 
levied  per  share  in  both  claises  is  as  nearly  the 
same  as  could  well  be  estimated  in  advance  of 
the  action  of  the  local  authorities  which  it  is  im- 
possible to  forecast  with  accuracy.  The  banks 
are  themselves  responsible  for  the  existence  of 
the  second  class.  They  are  all  invited  to  deal 
directly  with  the  State.  If  they  do  not  it  is  fair 
to  assume  that  their  action  is  guided  by  what  they 
believe  to  be  their  own  pecuniary  interest.  Of 
a  want  of  uniformity  which  is  the  result  of  their 
own  deliberate  action,  they  certainly  ought  not 
to  complain. 

Of  a  want  of  equality  of  burden  that  results 
from  ^circumstances  affecting  particular  banks, 
and  is  not  produced  by  the  application  of  the  law, 
they  cannot  complain.  We  think  the  learned 
Judge  decided  this  case  correctly,  and  the  judg- 
ment is  now  affirmed. 

Judgment  affirmed. 


H.  B. 


Otpfjans'  €i)utt, 

January,  1895,  ^S^. 

Wheeler's  Estate. 

Decedents^  estates — LiabiUty  of  husband  for  fu- 
neral expenses  of  wife — Foreign  executor — 
Jurisdiction  of  Orphans^  Court. 

The  liabHity  of  a  husband  for  the  funeral  expenses  of 
his  wife,  and  for  medical  sendees  in  her  lifetime,  is  not 
discharged  as  against  the  creditor,  by  a  provision  in  her 
will  directing  payment  out  of  her  estate ;  but  such  a  pro- 
vision gives  him  the  right  to  call  upon  her  executor  for 
exoneration  as  between  himself  and  mere  legatees  after 
all  claims  for  which  he  is  responsible  have  bem  fully 
satisfied. 

The  Orphans'  Court  is  powerless  to  compel  contrilm- 
tion  by  a  legatee  who  has  been  overpaid,  either  unofer 
the  decree  of  a  foreign  Court  or  voluntarily,  by  a  foreign 
executor. 

Exceptions  to  adjudication. 

Testatrix  devised  and  bequeathed  her  estate 
in  equsd  shares  to  her  husband  and  her  daugh- 
ter absolutely.  Under  an  erroneous  decree  of 
a  Virginia  Court,  both  legatees  received  one- 


half  of  entire  estate  directly,  instead  of  payment 
being  made  to  accountant;  which  caused  an 
overpaynient.  Dr.  Fisher  presented  a  claim  for 
1 1 75  against  the  esUte;  but  only  I32  remained 
after  the  auditing  Judge,  Ashman,  had  restated 
the  account  properly,  which  amount  he  awarded 
to  the  doctor. 

James  JV,  Laws,  for  exceptions. 

John  Weaver^  contra. 

April  27,  1895.  Penrose,  J.  The  liability 
of  a  husband  for  the  funeral  expenses  of  his  wife, 
and  for  medical  services  in  her  lifetime,  is  not 
discharged,  as  against  the  creditor,  by  a  provi- 
sion in  her  will  directing  parent  out  of  her 
estate.  Such  a  provision,  it  is  true,  gives  him 
the  right  to  call  upon  her  executor  for  exonera- 
tion as  between  himself  and  mere  legatees,  but 
it  can  only  be  after  all  claims  for  which  he  is  in 
any  way  responsible,  whether  primarily  or  as 
surety,  have  been  fully  satisfied.  This  is  the 
necessary  result  of  the  familiar  principle  which 
forbids  competition  by  a  debtor  with  his  oredi- 
tor  in  the  distribution  of  a  fund  subject  to  the 
claim  of  each  of  them,  even  though  the  obliga- 
tion of  the  debtor  be  that  of  surety,  merely,  and 
his  claim  upon  the  fund,  but  for  his  relation  to 
the  creditor,  would  be  entitled  to  priority :  a 
principle  of  which  there  are  many  illustrations: 
Worrall's  Appeal,  5  Wright,  524;  Huston's 
Appeal,  19  Smith,  485;  Bennett's  Estate,  8 
Weekly  Notes,  288 ;  Lindley  on  Partnership, 
*ioo7-ioo8,  etc.,  etc.,  etc. 

It  is  clear,  therefore,  that  the  auditing  Judge 
could  do  nothing  else  than  award  the  entire 
balance  shown  by  the  adjudication  in  part  pay- 
ment of  the  debt  due  for  medical  attendance, 
to  the  exclusion  of  the  husband ;  and  this 
whether  the  debt  to  him  arose  from  the  payment 
of  funeral  expenses,  which  the  will  charged  upon 
the  estate,  or  from  advances  by  him  for  expenses 
of  administration. 

As  between  himself  and  his  co-distributee, 
the  husband  is,  undoubtedly,  entiUed  to  repay- 
ment ;  but  in  the  settlement  of  the  account  of 
the  executor,  though  the  Orphans'  Court  could 
adjust  all  equities  if  a  sufficient  balance  had  re- 
mained after  payment  of  debts  to  third  parties, 
it  is  powerless  to  compel  contribution  by  a  leg- 
atee who  has  received  an  amount  in  excess  of 
what  he  was  entitled  to  under  the  decree  of  a 
Court  in  another  State  or  by  the  voluntary  dis- 
tribution of  a  foreign  executor  or  administrator. 
The  remedy  must  be  sought  for  elsewhere. 

There  having  been  no  such  balance,  the  set- 
tlement of  the  account  as  between  the  legatees 
was  not  before  the  auditing  Judge,  and  their 
rights  are  not  affected  by  the  adjudication. 

The  exceptions  are  dismissed,  without  pre- 
judice. F.  B.  N. 
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Vou  XXXVI.]  FRIDAY,  JUNE  7, 189s-   [No.  17. 


S)tt^tetne  Court. 


May,  '95,  16, 17, 18  and  19.  April  29,  1895. 

Commonwealth  v.  Wm.  B.Mann. 

Same  v.  William  G.  Shields. 

Same  v.  James  W.  Latta. 

Same  v.  Thomas  Green. 

Fees — County  officers — Acts  March  10 ^  181  o^ 
and  March  31  f  1876 — Repeal  by  substitution — 
Act  of  March  31^  18769  construed-^lnterprc' 
teUion  by  contemporaneous  construction. 

A  statute,  which  embraces  all  the  essential  iNrovisions 
of  an  antecedent  one  on  the  same  subject  and  rormulates 
a  new  system,  will  be  construed  to  be  a  substitute  for  the 
old  one,  although  there  be  no  expressed  intention  to  that 
enect* 

Under  the  Act  March  10, 1810,  the  State  was  entitled 
to  osie-half  the  aggregate  fees  of  county  officers,  in  ex- 
cess of  I1500,  without  any  deduction  for  cleric-hire  and 
expenses;  this  was  amended  by  the  Act  of  April  5, 1842, 
allowing  such  officers  to  deduct  such  expenses  and  pro- 
vidiiig  that  one-half  the  remainder  should  go  to  the  Stete. 
These  Acts  were  subsequently  repealed  except  as  to  six 
oeitain  counties,  indnduiff  Philadelphia  county.  The  Act 
of  Mardi  ^i,  1876,  was  wen  passed  '<to  carry  into  effect 
section  5  of  Art  XIV.  of  the  Constitution  relative  to  the  sal- 
mries  of  county  officers  and  the  payment  of  fees  receiyed 
by  tiiem  into  Uie  State  or  county  treasury  in  counties  con- 
taixiing  oyer  150,000  inhabitants."  This  Act  provided 
mhirirt  for  such  county  officers,  declared  that  all  fees 
■honld  belong  to  the  county  and  made  it  the  dutjr  of  sudi 
oflkcrs  to  collect  all  fees  to  and  for  the  use  of  their  respec- 
tirc  coanties,  *<except  such  taxes  and  fees  as  are  levied 
§ofe  die  State,  which  shall  be  paid  to  and  for  the  use  of 
the  State:" 

Meld^  (i).  That  the  Act  of  March  31, 1876,  was  a  sub- 
titBte  for  tne  Act  of  March  10, 1810,  and  that  aUiwi  re- 
o^ved  by  such  officers  are  to  be  paid  to  the  county. 

2.  That  the  words  "except  such  taxes  and  fees  as  are 
leviod  for  the  State,  which  shall  be  paid  to  and  for 
the  vse  of  the  State"  do  not  qualify  the  previous  declara- 
tion that  all  fees  received  by  the  officer,  qua  county  officer, 
should  belong  to  the  county. 

When  examined  in  connection  with  the  whole  scheme 
of  the  Act,  these  words  are  seen  to  refer  to  certain  fees 
and  taxes  levied  directly  for  the  State,  e,  ^.,  collateral  in- 
haritaBce  tax.  State  tax  or  writs,  wills,  commissions  and 
license  fees. 

3.  This  Act  is  not  invalid  because  of  any  alleged  in< 
equality  in  exempting  the  larger  counties  from  paying  a 
share  iH  fees  to  tne  Commonwealth. 

4.  The  coostmction  put  upon  the  Act  of  March  31, 
1876,  for  a  period  of  twenty  years,  both  by  county  and 
Sti!te  officers,  will  be  presumed  to  be  the  true  one. 


Appeals  of  William  G.  Shields,  register  of 
wills,  James  W.  Latta,  clerk  of  Quarter  Sessions, 
William  B.  Mann,  prothonotary,  and  Thomas 
Green,  recorder,  all  of  Philadelphia  county, 
from  the  judgment  of  the  Common  Pleas  of 
Dauphin  County. 

Appeals  were  taken  by  the  above-named  offi- 
cers, from  tax  settlements  made  by  the  auditor- 
general  and  State  treasurer  on  September  24, 
1894,  charging  them  with  50  per  cent,  of  the 
fees  of  ^eir  several  offices  in  excess  of  their 
salaries  and  amounts  paid  for  clerk-hire. 

The  cases  were  tried  by  agreement  of  parties 
by  the  Court  without  a  jury,  and  the  material 
&cts  as  found  by  the  Court  are  set  out  in  the 
opinion  of  the  supreme  Court,  infra. 

In  each  case  the  defendant  offered  to  prove 
certain  office  expenses^  including  rents,  station- 
ery, etc.,  and  the  offers  were  overruled.  Excep- 
tions were  taken  by  each  defendant. 

The  Court  found  as  a  conclusion  of  law : — 

*'i.  The  Act  of  March  31,  1876,  did  not  re- 
peal the  Act  of  March  10,  1810,  so  far  as  its 
effect  is  to  impose  a  tax  upon  the  excess  of  fees 
or  to  validate  the  claim  of  the  Commonwealth  to 
receive  one-half  the  excess  of  office  fees  received 
by  the  defendant  as  prothonotary  of  the  Court 
of  Common  Pleas  of  Philadelphia,  after  pay- 
ment of  his  salary  and  clerk-hire,  and  the  settle- 
ment appealed  from  is  therefore  valid." 

A  simile  conclusion  was  reached  in  each  ap- 
peal and  judgment  was  directed  to  be  entered  in 
favor  of  the  Commonwealth.  These  appeak 
were  accordingly  taken. 

James  JV.  Catharine  send  James  Alcorn,  bsA^- 
tant  city  solicitors,  and  F.  Carroll  Brewster, 
{John  L.  Kinsey,  city  solicitor,  with  them),  for 
appellants. 

The  Act  of  March  10,  1810,  requiring  a  pro- 
portion of  the  fees  of  county  officers  to  be  paid 
to  the  State  was  repealed  by  the  Act  of  March 
31,  1876. 

The  best  exposition  of  a  statute  is  that  received 
from  contemporary  authority. 


EndUch  on  Statutes,  357. 
Potter's  Dwarris  on  Statutes,  179. 
Edwards  v.  Darby,  12  Wheat  2io, 
U.  S.  V,  Recorder,  i  Blatch.  C.  C.  R. 


218. 


An  examination  of  sees.  2,  5,  6,  9  and  15 
shows  a  complete  new  system  in  regard  to 
fees  of  county  officers,  which  is  inconsistent 
with  the  construction  contended  for  by  the 
State. 

The  50  per  cent,  charged  by  the  State  was  not 
a  tax,  but  a  cluu^e  against  the  officers. 
Cohen  V.  Commonwealth, 6  Pa.  i|i. 

None  of  the  fees  in  question  were  levied  for 
the  State. 
It  is  not  contended  by  the  appellants  that  the 
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taxes  and  fees  levied  for  the  State  belong  to  the 
county  or  are  even  to  be  paid  to  the  county.  Of 
course,  such  taxes  and  fees  are  received  by  the 
ofBcers,  but  they  are  paid  directly  to  the  State. 
All  such  taxes  and  fees  have  been  paid  to  the 
State,  unless  the  view  of  the  Commonwealth  be 
correct  that  the  "taxes  and  fees  levied  for  the 
State,"  include  the  fifty  per  cent,  of  fees  of 
office  after  deducting  1 1,500,  under  the  Act  of 
1810. 

The  office  fees  were  not  levied  for  the  State 
prior  to  the  Act  of  1876,  and  could  not  have 
been  intended  to  come  under  the  exception  in 
that  Act. 

It  will  be  noticed  that  the  first  part  of  section 
I  of  the  Act  of  1876  states  that  <<all  fees  limited 
and  appointed  by  law  to  be  received  or  which 
are  legally  authorized,  required  or  entitled  to  be 
charged  or  received  by  county  officers,  shall  be- 
long to  the  county. "  Then  follows  the  injunc- 
tion, that  it  shall  be  the  duty  of  each  of  said 
officers  to  exact,  collect,  and  receive  all  such 
fees  to  and  for  the  use  of  their  respective  coun- 
ties, and  excepting  from  its  requirements  ''such 
taxes  and  fees  as  are  levied  for  the  State"  which 
shall  be  to  and  for  the  use  of  the  State.  This 
clearly  means  that  all  fees,  except  taxes  and  fees 
levied  for  the  State,  shall  belong  to  the  county. 

Benjamin  Af.  Nead^  (with  Vvaajohn  P.  Elkin, 
deputy  attorney-general,  and  Henry  C.  McCor- 
mickf  attorney-general),  for  the  Commonwealth. 

It  is  contended  that  the  Act  of  1876  repeals 
the  Act  of  1 810,  and  creates  a  system  indepen- 
dent of  the  earlier  Act  for  the  compensation  of 
county  officers  and  the  disposition  of  their  fees 

Let  us  examine  the  practical  workings  of 
the  new  system  without  regard  to  the  Act  of 
1810. 

The  first  section  of  the  Act  of  1876  pro- 
vides:— 

Section  i **A11  fees  limited  and  ap- 
pointed by  law  to  be  received  by  each  and  every 
county  officer  therein  elected  by  the  qualified 
voters  of  their  respective  coimties,  or  appointed 
according  to  law,  or  which  they  shall  be  legally 
authorized,  required  or  entitled  to  charge  or  re- 
ceive, shall  belong  to  the  county  in  and  for 
which  they  are  severally  elected  or  appointed ; 
and  it  shall  be  the  duty  of  each  of  said  officers 
to  exact,  collect  and  receive  all  such  fees  to  and 
for  the  use  of  their  respective  counties,  except 
such  taxes  and  fees  as  are  levied  for  the  State, 
which  shall  be  to  and  for  the  use  of  the  State  ; 
and  none  of  said  officers  shall  receive  for  his  own 
use,  or  for  any  use  or  purpose  whatever,  except 
for  the  use  of  the  proper  county,  or  for  the 
State,  as  the  case  may  be,  any  fees  for  any 
official  service  whatsoever." 

Now,  under  existing  laws,  what  taxes  and  fees 
are  levied  for  the  use  of  the  State  ?    The  county 


officers  enumerated  in  this  Act,  who  collect 
taxes  and  fees  for  the  State  are  the  prothonotar- 
ies,  clerks  of  the  several  Courts,  the  registers  of 
wills,  and  the  recorders  of  deeds.  The  taxes 
collected  by  these  several  officers  under  existing 
laws  are,  by  prothonotaries  and  clerks,  taxes  on 
process,  appeals  and  transcripts  from  justice  of 
the  peace  dockets;  by  the  registers,  taxes  on 
wills,  letters  testamentary,  letters  of  administra- 
tion and  collateral  inheritance  taxes ;  by  re- 
corders, taxes  on  all  instruments  recorded,  in- 
cluding a  tax  of  1 10  on  each  of  the  commissions 
of  certain  officers  under  the  provisions  of  the 
Act  of  1829-30,  P.  L.  272. 

All  of  the  taxes  above  enumerated  have  been 
accounted  for  or  paid  to  the  Commonwealth  by 
the  county  officers  affected  by  this  controversy. 

What  then  is  meant  by  the  "fees"  belonging 
to  the  Commonwealth,  which  the  Act  of  1876 
calls  upon  the  county  officers  to  account  for ; 
recognizing  them  and  providing  for  their  pay- 
ment into  the  State  treasury  as  follows : — 

Act  of  1876,  section  9  :  "At  the  same  time 
that  monthly  returns  are  made  by  section  two  of 
this  Act  of  the  gross  receipts  of  fees  and  emolu- 
ments received  by  said  officers,  to  and  for  the  use 
of  their  respective  counties,  for  the  preceding 
month,  each  of  said  officers  shall  make  a  separate 
return  to  the  State  treasurer  of  all  collateral  in- 
heritance taxes  collected  or  earned  for  the  State 
by  him,  if  any  have  been  so  collected  or  earned, 
and  of  all  taxes  due  the  State  on  any  writs  or 
legal  proceedings  or  fees  otherwise  belonging  to 
the  State  collected  or  earned  by  him,  add  the 
amounts  so  returned  by  any  of  said  officers  as 
received  by  him  for  the  State  shall  be  separately 
paid  into  the  State  treasury  by  him,  quarterly, 
on  the  first  Mondays  of  April,  July,  October  and 
January,  for  which  he  shall  takt  duplicate  re- 
ceipts." 

Section  15.  "The  salaries  fixed  and  provided 
by  the  foregoing  provisions,  shall  be  in  lieu  of  all 
or  any  moneys,  fees,  perquisites  or  mileage 
which  are  now  or  may  here^rfter  be  received  by 
any  officer  named  in  this  Act;  and  all  said 
moneys,  fees,  mileage  or  perquisites,  received  by 
any  of  them  as  compensation,  fees  or  perquisites, 
from  any  source  whatever,  shall  in  all  cases  be- 
long to  the  county,  and  shall  be  paid  into  the 
treasury,  {except  where  required  to  be  paid  to  the 
State),  as  provided  in  this  Act." 

Here  is  a  clear  and  unmist^ble  recognition 
of  the  State's  right  to  have  paid  it  its  share  of  the 
"moneys,  fees,  mileage  or  perquisites,  received 
by  any  of  them,  as.  compensation,  fees  or  per- 
quisites," (note  the  repetition  of  the  words, 
"fees  or  perquisites.") 

Without  the  Act  of  18 10  there  is  nothing  to- 
indicate  what  the  Legislature  meant : — 

By  the  "fees  levied  for  the  State,  which  shall 
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be  to  and  for  the  use  of  the  State"  in  the  first 
section. 

By  the  * 'fees  otherwise  belonging  to  the  State" 
>in  the  ninth  section. 

By  *'the  fees,  mileage  or  perquisites,"  other 
than  compensation  of  the  officer,  "required  to 
be  paid  to  the  State"  in  the  fifteenth  section. 

By  the  provision  about  the  "net  receipts"  in 
the  last  clause  of  the  sixteenth  section. 

Without  the  Act  of  18 10  all  of  these  provi- 
sions must  be  read  out  of  the  Act  of  1876,  other- 
wise it  would  be  inconsistent  with  its  own  terms. 

It  cannot  be  seriously  contended  that  the  fees 
meant  by  the  Act  of  1876  can  have  any  refer- 
ence whatever  to  the  commission  taxes  enumer- 
ated in  the  Act  of  1830,  P.  L.  272,  or  to  mer- 
cantile and  liquor  license  fees;  the  insignificance 
of  these  species  of  revenue  would  preclude  any 
such  an  idea. 

The  Act  of  1876  is  therefore  so  far  from  re- 
pealing the  Act  of  18 10  that  it  cannot  stand  con- 
sistent with  its  own  terms,  independent  of  the 
Act  of  1810. 

The  Act  of  1810,  being  necessary  to  the  intel- 
ligent consistence  of  the  Act  of  1876,  can  in  no 
wise  be  repealed  by  that  Act,  either  directly  by 
the  meaningless  repealing  clause  at  the  close,  as 
has  been  contended,  or  impliedly,  through  re- 
pugnancy. The  "two  statutes  can  stand  to- 
gether," therefore,  "the  posterior  does  not  ab- 
rogate the  prior." 

Erie  V.  Bootz,  72  Pa.  196. 

Contested  Election  of  Barber,  86  Id.  392. 

A  law  exempting  the  county  officers  of  Phila- 
deli^iia  county  from  the  operation  of  the  tax  on 
lees  is  in  violation  of  the  Constitution  requiring 
all  taxes  to  be  uniform. 

COMMONWEALTH  V.    MANN. 

May  20,  1895.  Dean,  J.  It  is,  perhaps, 
doubtful  whether  the  party  defendant  in  this  case 
diould  not  have  been  Philadelphia  County ;  but 
as  the  county  agreed  with  defendant  to  be  an- 
swerable, in  the  event  of  an  adverse  judgment, 
be  waived  his  right  to  object  that  a  suit  could  not 
be  maintained  against  him :  therefore,  we  shall 
consider  the  case,  as  raising  the  question  whether 
cither  is  answerable. 

Before  the  passage  of  the  Act  of  March  10, 
18 10,  the  fees  of  this  officer  all  belonged  to  him, 
and  out  of  them  he  paid  the  expenses  of  his 
office.  On  that  date,  however,  was  passed  an 
Act  entitled  "An  Act  taxing  certain  offices." 
The  first  section  of  the  Act  directs  that  with 
other  county  officers,  the  prothonotaries  of  the 
Courts  of  Common  Pleas  of  the  Commonwealth, 
"Shall,  from  and  after  the  first  day  of  October 
next,  keep  or  cause  to  be  kept  a  fair  and  accurate 
account  of  all  the  fees  received  for  services  per- 


formed by  them  or  any  person  employed  by  them 
in  their  respective  offices;  and  shall  annually 
thereafter  furnish  a  copy  of  such  account  upon 
oath  or  affirmation  to  the  auditor-general ;  .  .  ► 
and  whenever  the  amount  of  any  of  the  said  ac- 
counts shall  exceed  the  sum  of  fifteen  hundred 
dollars,  the  auditor-general  shall  charge  the  said 
officers  respectively  fifty  per  cent,  on  the  amount 
of  such  excess ;  which  sum  so  charged  shall  be 
paid  by  them  into  the  treasury  for  the  use  of  the 
Commonwealth." 

Under  this  Act,  the  State  took  one-half  the 
aggregate  fees,  in  excess  of  fifteen  hundred  dol- 
lars, without  any  deduction  by  the  officer  for 
clerk-hire,  stationery,  or  other  expenses  incident 
to  the  performance  of  the  duties  of  the  office ; 
but  by  the  Act  of  5th  of  April,  1842,  the  officer, 
in  addition  to  the  fifteen  hundred  dollars,  was 
authorized  to  deduct  these  expenses,  and  the 
State  took  only  one-half  the  remainder.  It  will 
be  noticed,  that  the  Acts  of  1810  and  1842  were 
general  Acts  applicable  to  every  county  in  the 
Commonwealth.  But,  by  Act  of  April  2,  r868, 
they  were  repealed  as  to  all  counties  except  Alle- 
gheny, Lancaster,  Montgomery,  Philadelphia, 
Beaver,  and  Washington ;  so  that,  as  to  Phila- 
delphia, the  Act  of  1810,  as  qualified  by  the  Act 
of  1842,  remained  in  force.  The  next  general 
l^islation  on  the  subject,  is  the  Act  of  31st  of 
March,  1876,  passed,  as  declared  in  the  title: 
"To  carry  into  effect  section  five  of  Article  four- 
teenth of  the  Constitution,  relative  to  the  salaries 
of  county  officers,  and  the  payment  of  fees  re- 
ceived by  them  into  the  State  or  county  treasury 
in  counties  containing  over  one  hundred  and  fifty 
thousand  inhabitants." 

The  first  section  enacts : — "That  in  all  coun- 
ties in  this  Commonwealth  containing  over  one 
hundred  and  fifty  thousand  inhabitants,  all  fees 
limited  and  appointed  by  law  to  be  received  by 
each  and  every  county  officer  therein  elected  by 
the  qualified  votes  of  their  respective  counties,  or 
appointed  according  to  law,  or  which  they  shall 
legally  be  authorized,  required  or  entitled  to 
charge  or  receive,  shall  belong  to  the  county  in 
and  for  which  they  are  severally  elected  or  ap- 
pointed." This  is  the  first  thought  or  intent  of 
the  Act ;  all  fees  which  the  officer  shall  be  au- 
thorized, required  or  entitled  to  charge  or  receive, 
shall  belong  to  the  county;  not  one-half  the  fees, 
over  fifteen  hundred  dollars  and  expense,  but  all 
the  fees.  There  can  be  no  question  as  to  the 
meaning ;  they  were  such  fees  as  had  been  re- 
ceived by  him  before  the  Act  of  18 10,  all  of 
which  he  kept  as  his  own ;  those  received  after- 
wards, fifteen  hundred  dollars  pf  which,  and 
half  over  that  amount,  he  kept  as  his  own;  those 
received  after  1842,  when  in  addition  he  kept  as 
his  own  an  amount  equal  to  his  office  expenses  ; 
all  he  was  "entitled  to  charge  or  receive"  now 
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belong  to  and  must  be  paid  to  the  county.  Is 
this  manifest  purpose  x^ualified  by  the  language 
which  follows  in  the  same  section?  "And  it 
shall  be  the  duty  of  each  of  said  officers  to  exact, 
collect,  and  receive  all  such  fees  to  and  for  the 
use  of  their  respective  counties,  except  such  taxes 
and  fees  as  are  levied  for  the  State,  which  shall  be 
paid  to  and  for  the  use  of  the  State."  When  it 
is  remembered,  that  the  Act  put  all  county  offi- 
cers in  counties  of  over  one  hundred  and  fifty 
thousand  inhabitants  in  the  salaried  list,  the  pur- 
pose of  the  introduction  of  the  words  "except 
such  taxes  and  fees  as  are  levied  for  the  State," 
is  obvious.  Taxes  levied  for  the  State  on  per- 
sonal property  and  other  objects  of  taxation,  are 
paid  to  the  county  treasurer ;  liquor  license  fees 
are  also  paid  to  him ;  the  tax  on  probate  of  wills, 
recording  of  commissions,  and  the  collateral  in- 
heritance tax,  levied  for  the  State,  are  paid  to 
the  register  of  wills  and  the  recorder ;  the  tax 
levied  by  the  Act  of  1830,  on  writs,  for  the  State, 
is  received  and  paid  over  by  the  prothonotary; 
and  the  State  might,  for  economy  and  conveni- 
ence, direct  that  other  taxes  levied  for  its  use, 
should  be  paid  to  these  or  other  county  officers, 
for  transmission  to  the  State  treasury;  hence, 
the  necessity  for  this  exception;  but  to  our  mind, 
it  neither  qualifies,  nor  was  it  intended  to  qualify, 
the  previous  declaration,  that  all  fees  the  officer 
was  entitled  to  charge  or  receive,  as  a  county 
officer,  should  belong  to  the  county, 

The  second  section  of  the  Act,  then  prescribes 
how  the  account  of  fees  shall  be  kept,  and  directs, 
that  on  the  first  Monday  of  each  month,  the  offi- 
cer shall  pay  to  the  county  treasurer  "all  fees  so 
received  during  the  preceding  month,"  and  "he 
shall  make  oath  .  .  .  that  the  said  transcript 
contains  a  true  and  correct  list  of  all  the  fees 
received,  earned  or  chargeable  upon  the  county 
for  services  rendered  in  his  office,  either  by  him- 
self, deputies  or  clerks  during  the  preceding 
month."  Thus,  the  Act  still  assumes,  in  accord 
with  the  first  section,  that  all  the  fees  pertaining 
to  the  office  belong  to  the  county,  and  must  be 
paid  by  him  to  the  county. 

The  third  and  fourth  sections  declare  it  amis- 
demeanor  in  the  officer  to  neglect  to  keep  ac- 
counts, to  make  returns,  or  pay  over  the  money; 
to  swear  falsely;  to  neglect  to  charge  fees  accord- 
ing to  law. 

The  fifth  section  enacts,  that  the  officers,  their 
deputies  and  clerks  shall  be  paid  specific  salaries, 
and  these  shall  be  paid  monthly  from  the  county 
treasury. 

The  sixth  section  provides,  that  the  salary  of 
the  officer  shall  only  be  paid  out  of  the  aggregate 
of  the  fees  paid  into  the  treasury  by  him  the  pre- 
ceding month,  after  deducting  the  amount  due 
deputies  and  clerks,  and  if  there  be  not  enough 
left  to  pay  him,  then  he  shall  get  only  the  aggre- 


gate of  net  fees  received  during  the  month ;  but 
also  providing,  if  there  be  any  excess  in  subse- 
quent months,  the  deficit  shall  be  made  up  from 
the  excess. 

The  seventh  and  eighth  sections  relate  to  the 
determination  of  the  liumber  of  deputies  and 
clerks,  and  the  fixing  of  their  salaries. 

The  ninth  section  provides,  that  "each  of  said 
officers  shall  make  a  separate  return  to  the  State 
treasurer,  of  all  collateral  inheritance  taxes  col- 
lected or  earned  for  the  State  by  him,  if  any 
have  been  so  collected  or  earned,  and  of  all  taxes 
due  the  State  on  any  writs  or  legal  proceedings 
or  fees  otherwise  belonging  to  the  State  collected 
or  earned  by  him,  and  the  amount  so  returned 
by  any  of  said  officers  as  received  by  him  for  the 
State,  shall  be  separately  paid  into  the  State 
treasury  quarterly." 

The  tenth  section  provides  for  access  to  the 
books  and  accounts  by  the  proper  officers. 

The  eleventh  directs,  that  the  county,  at  its 
own  cost,  shall  provide  office  furniture,  books  and 
stationery. 

The  twelfth,  thirteenth  and  fourteenth  specifi- 
cally fix  the  salaries  of  the  officers. 

The  fifteenth  is  a  repetition  of  the  first,  some- 
what elaborated. 

The  sixteenth  and  seventeenth  sections,  de- 
clare certain  offices  county  offices,  and  provide 
for  the  quarterly  payment  of  the  officers. 

The  eighteenth  and  last  section,  having  iu 
mind  the  fact,  that  existing  laws  provide  for  en- 
tirely different  means  of  compensation  of  county 
officers,  as  well  as  wholly  different  methckls  of 
accounting,  directs  that : — "All  county  officers 
affected  by  it,  shall  settle  their  accounts  under 
existing  laws,"  up  to  the  expiration  of  the  term  of 
the  then  incumbents. 

We  have  noticed  these  different  sections  of  the 
statute,  because  they  show  another  scheme,  cov- 
ering all  possible  phases  of  the  subject  embraced 
by  the  Act  of  1810.  The  Act  of  1876,  takes  np 
the  same  subject,  and  by  more,  as  well  as  more 
elaborate  provisions,  undertakes  to  specifically 
designate  the  ownership  of  the  fees,  the  duty  of 
the  officer  and  the  limitation  on  his  salary. 

The  case  turns  on  the  question,  whe&er  the 
Acts  of  1810  and  of  1876  can  stand  together; 
they  are  both  legislation  on  the  same  subject ; 
both  affirmative'  statutes.  This  is  not  exactly 
the  case  of  a  new  statute  repealing  an  old  oat 
in  whole  or  in  part,  because  of  repugnancy ;  it 
is  a  new  statute  on  the  same  subject,  embracing 
provisions  similar  to  those  of  the  old,  for  its  en- 
forcement; elaborating  them,  and  introducing  a 
more  complete  system  with  a  wholly  different 
purpose.  Theretofore,  the  Commonwealth  had 
tide  and  right  to  half  the  money  beyond  certain 
deductions;  the  officer  had  title  to  the  other 
half;  he  collected  and  accounted  to  the  Corn- 
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monwealth  for  her  share  ;  she  now  relinquishes 
her  title  to  any  part>  and  by  unmistakable  lan- 
guage, deprives  the  officer  of  all  title ;  vests  the 
whole  in  the  county ;  constitutes  the  officer  the 
mere  channel  through  which  it  reaches  the  de* 
clared  owner,  the  county.  We  are  far  from  in- 
tending to  infringe  on  the  well-settled  rule  that 
a  later  statute  on  the  same  subject  will  not  re- 
peal an  older  one  by  implication,  unless  they  be 
plainly  repugnant.  But  if  a  statute  embrace  the 
essential  provisions  of  an  antecedent  one  on  the 
same  subject  and  formulate  a  new  system,  the 
intention  that  the  new  shall  be  a  substitute  for 
the  old  is  manifest,  although  there  be  no  ex- 
pressed intention  to  that  eflfect.  It  is  so  held  in 
Commonwealth  r.  Cromley,  i  Ash.  179; 
Goodenow  v,  Buttrick,  7  Mass.  140 ;  Common- 
wealth V.  Cooley,  10  Pick.  39 ;  Johnston's  Es- 
tate, 33  Pa.  511,  and  many  other  cases. 

The  constitutional  and  legislative  intention  to 
introduce  an  entirely  new  system,  as  to  fees  col- 
lected by  county  officers  in  the  large  counties,  is 
jnst  as  manifest  as  it  was  to  introduce  in  Phila- 
delphia a  new  system  as  to  aldermanic  or  magis- 
trate's fees.  Section  1 2  of  Article  V.  says :  '*In 
Philadelphia  ....  they  (magistrates)  shall  be 
compensated  only  by  salaries  to  be  paid  by  said 

county All  fees,  fines  and  penalties  in 

said  Courts,  shall  be  paid  into  the  county  treas- 
nry."  As  to  county  officers  the  same  thought 
is  expressed :  ''All  county  officers  shall  be  paid 
by  ssdary,''  and  they  "shall  pay  all  fees  which 
they  maybe  authorized  to  receive  into  the  treas- 
ury of  the  county  or  State,  as  may  be  directed 
by  law.'*  Then  as  to  t.he  latter,  came  the  direc- 
tions of  the  law :  "All  fees  limited  and  ap- 
pointed by  law  to  be  received  by  each  and  every 
county  officer  ....  shall  belong  to  the 
county,"  with  no  re-transfer  of  the  right  to  any 
portion  to  the  Commonwealth. 

In  answering  this  question,  it  is  proper  to  have 
in  mind  the  circumstances  which  moved  the 
L^slature  in  1876  to  pass  any  law  on  that  sub- 
ject. 

The  section  of  the  Constitution  referred  to  in 
the  title,  peremptorily  directed  that :  "In  coun- 
ties containing  over  one  hundred  and  fifty  thou- 
sand inhabitants,  all  county  officers  shall  be  paid 
by  salary ;  and  ihe  salary  of  any  such  officer  and 
his  clerks  heretofore  paid  by  fees  shall  not  exceed 
die  aggregate  amount  of  fees  earned  during  his 
term,  and  collected  by  and  for  him. ' '  The  same 
section  directed  that:  "All  county  officers  who 
are  or  may  be  salaried,  shall  pay  all  fees  which 
they  may  be  authorized  to  receive,  into  the 
treasury  of  the  county  or  State,  as  may  be  di- 
rected by  law."  Then,  immediately  following 
in  section  six  of  the  same  article  is  this  injunc- 
tion :  "The  General  Assembly  shall  provide  by 
law  for  the  strict  accountability  of  all  county. 


township  and  borough  officers,  as  well  for  the 
fees  which  may  be  collected  by  them,  as  for  all 
public  or  municipal  moneys  which  may  be  paid 
to  them.*'  The  subject  of  section  six,  being  so 
palpably  the  same  as  that  of  section  five,  it  is 
scarcely  separable  in  thought,  and  may  fairly  be 
treated  as  part  of  it. 

The  purpose  of  the  Act  of  1876,  as  disclosed 
in  its  title,  was  to  obey  the  mandate  of  the  Con- 
stitution. I .  All  county  officers  in  counties  con- 
taining over  one  hundred  and  fifty  thousand  in- 
habitants must  be  paid  by  salary ;  no  longer  by 
fees.  2.  The  salary  was  limited;  it  must  not 
exceed  the  aggregate  amount  of  fees  earned  dur- 
ing the  term,  and  collected  by  or  for  them.  3. 
They  must  not  keep  any  part  of  such  fees  and 
credit  them  on  salary,  but  must  pay  over  all  of 
them  into  the  treasury  of  the  county  or  State,  as 
may  be  directed  by  law.  4.  The  Legislature 
was  to  provide  by  law  for  a  strict  accounting  by 
them,  not  only  for  all  fees  collected  by  them, 
but  for  all  other  public  money  paid  to  them. 

The  Act  of  1876,  following  so  soon  the  Con- 
stitution of  1874,  it  may  be  presumed,  the  Leg- 
islature knew  the  old  law,  the  mischief  or  abuses 
under  it,  as  well  as  did  the  members  who  framed 
the  Constitution  and  the  people  who  adopted  it. 
The  large  compensation  of  officers  paid  by  fees 
in  large  counties  for  years  before  was  felt  to  be 
a  wrong  on  the  public ;  though  the  grievance 
was  not  so  sore  as  farming  out  the  taxes  in 
France  before  the  French  Revolution,  it  was  get- 
ting to  be  of  the  same  character ;  the  compen- 
sation of  the  officer  and  revenues  of  the  State 
were  only  limited  by  the  amount  of  fees  the  offi- 
cer could  wring  from  unfortunate  litigants.  He 
had  every  temptation  to  pile  up  fees  and  then 
extort  them  ;  as  the  Commonwealth  halved  the 
money  with  him,  it  made  no  rigid  inquiry  as  to 
how  he  got  it ;  individuals  were  practically  de- 
fenceless, for  lawyers  were  averse  to  incurring 
the  displeasure  of  the  officer  by  resisting  illegal 
exactions  from  their  clients.  It  is  difficult  for 
those  who  have  come  to  the  bar  since  to  realize 
the  abuses  of  the  fee  system  in  large  counties 
before  that  time.  But  the  convention  of  1875 
understood  the  matter,  and  so  did  the  Legislature 
of  1876.  The  latter,  aware  of  the  mischief,  was  in 
full  sympathy  with  the  convention  in  legislating 
the  remedy ;  and  in  that  spirit  was  framed  the 
Act  of  1876. 

The  legislative  intention  was  to  sweep  away,  as 
directed  by  the  Constitution,  a  pernicious  system, 
by  removing,  as  far  as  possible,  all  motive  for 
illegal  exactions.  It  in  no  way  affects  the  force 
of  the  mandate  that  it  embraces  only  counties 
containing  over  one  hundred  and  fifty  thousand 
inhabitants;  the  evil,  at  the  adoption  of  the 
Constitution,  was  only  serious  (or  thought  to  be 
so)  in  counties  of  large  population.     When,  as 
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to  such  counties,  the  Legislature,  as  part  of  a 
new  s)rstem,  declared  "all  fees"  which  the  county 
ofl&cers  were  "entitled  to  charge  or  receive,  shall 
belong  to  the  county  in  and  for  which  they  were 
severally  elected  or  appointed,"  it  meant,  and 
could  only  mean,  all  the  fees  pertaining  to  the 
county  office,  and  which,  from  the  character  of 
the  office,  the  incumbent  earned  and  received. 
It  did  not  mean  one-half  the  fees  over  and  above 
a  certain  amount,  or  the  Act  would  have  said 
so.  It  did,  by  exception,  save  fees  and  taxes 
specially  levied  for  the  State,  but  the  language 
of  the  exception  seems  to  carefully  guard  against 
afifecting  the  scope  of  the  words  first  used: 
"And  it  shall  be  the  duty  of  each  of  said  offi- 
cers to  exact,  collect  and  receive  all  such  fees  to 
and  for  the  use  of  their  respective  counties,  ex- 
cept  such  taxes  and  fees  as  are  levied  for  the 
State."  This  would  have  been  but  little  more 
significant  if  it  had  said  "except  collateral  in- 
heritance taxes.  State  tax  on  writs,  wills,  com- 
missions and  license  fees."  And  that  this  is  the 
meaning  is  obvious  from  the  provision  in  section 
nine;  section  two  had  required  the  officer  to 
keep  a  special  account  of  all  the  money  received 
for  fees,  and  pay  all  the  money  so  received 
monthly  into  the  county  treasury,  but  outside  of 
these  fees  payable  to  the  county  monthly  were 
other  moneys  not  belonging  to  the  county ;  so 
this  section  directs  the  officer '  'shall  make  a  separ- 
ate return  to  the  State  treasurer  of  all  collateral 
inheritance  taxes,  ....  all  taxes  due  the  State 
on  any  writs  or  legal  proceedings,  or  fees  other- 
wise belonging  to  the  State,"  and  these  shall  be 
paid  by  him  into  the  State  treasury  quarterly. 
He  was  to  account  to  the  county  and  pay  over 
monthly,  to  the  Commonwealth  quarterly. 

Then  comes  the  last  section,  which  assumes 
the  Act  is  a  substitute  for  prior  legislation,  by 
directing  that  it  shall  take  effect  only  on  the  ex- 
piration of  the  terms  of  those  then  in  office,  and 
they  shall  settle  their  accounts  under  the  old  sys- 
tem up  to  that  date. 

We  are  of  opinion  that  the  Act  of  1876,  as  to 
Philadelphia  county,  that  county  having  over 
one  hundred  and  fifty  thousand  inhabitants,  was 
intended  as  a  substitute,  in  its  application  to 
county  officers,  for  the  Act  of  18 10,  and  that  the 
latter,  of  necessity,  was  repealed  by  it ;  that  by 
the  Act  of  1876  all  the  fees  which  the  defendant, 
as  prothonotary,  was  entitled  to  charge  or  re- 
ceive, belonged  to  the  county. 

It  is  argued  by  the  learned  attorney-general, 
with  some  force,  that  this  construction  of  the  Act 
of  1876  tends  to  inequality,  because  large  coun- 
ties will  have  the  whole  excess  revenue  derived 
from  fees,  while  the  officers  in  the  smaller  coun- 
ties will  continue  to  contribute  a  share  to  the 
Commonwealth's  treasury.  But  this  inequality  is 
more  apparent  than  real.      The  larger  county 


becomes  answerable,  under  the  Act,  for  all  the 
expenses  of  the  office  and  all  salaries ;  the  near- 
ness of  the  county  to  the  officer ;  it  having  a 
voice  in  determining,  not  only  the  number  of 
deputies  and  clerks,  but  their  salaries ;  and  hav- 
ing, to  a  large  extent,  control  of  the  expenses, 
there  is  established  a  motive  to  watchful,  econ- 
omical supervision.  Besides,  the  fact  is  well 
known  that  litigation  tends  towards  the  larger 
counties.  Our  Courts  are  Courts  of  the  Com- 
monwealth; corporations  and  large  business 
concerns  have  offices  in  the  large  counties,  and 
can  there  be  easily  served  with  process ;  there, 
in  personal  actions,  where  the  cause  has  arisen 
in  other  counties,  suits  are  often  brought  and  de- 
termined. Consequently,  the  expense  of  main- 
taining Courts,  outside  of  that  which  is  reim- 
bursed by  fees,  is  heavier  in  such  counties,  and 
the  Legislature  may  have  thought  it  but  right  to 
relinquish  the  Commonwealth's  claim  on  a  share 
of  the  fees.  But  whatever  may  have  been  the 
motive,  the  Legislature,  in  so  doing,  had  the 
power  to,  and,  by  no  uncertain  words,  did  give 
up  to  the  county,  what  before  the  Act  of  1876 
the  Commonwealth  had  claimed. 

While  we  do  not  think  this  interpretation  of 
the  Act  of  1876  at  all  doubtful,  so  as  to  require 
the  aid  of  contemporaneous  construction,  the 
fact  that  the  same  construction  has  been  given  it, 
from  the  time  it  became  a  law,  for  nearly  twenty 
years,  by  all  whose  duty  it  was  to  construe  it,  or 
who  were  afifected  by  it,  is  worthy  of  notice.  In 
speaking  of  contemporaneous  exposition  of  a 
statute.  Judge'  Enduch,  in  his  valuable  work  on 
Sututes,  section  357,  says:  "But,  further,  the 
meaning  given  by  contemporary  or  long  profes- 
sional usage  (to  a  statute)  is  presumed  to  be  die 
true  one,  even  when  the  language  has  etymolog- 
ically  or  popularly  a  different  meaning.  Those 
who  lived  at  or  near  the  time  when  it  was  passed 
may  reasonably  be  supposed  to  be  better  ac- 
quainted than  their  descendants,  with  the  cir- 
cumstances to  which  it  had  relation,  as  well  as 
with  the  sense  then  attached  to  legislative  ex- 
pression." And  further  on  in  the  same  section, 
he  says,  "It  of^en  becomes,  therefore,  material, 
to  inquire  what  has  been  done  under  an  Act, 
this  being  of  more  or  less  cogency,  according  to 
circumstances,  for  determining  the  meaning 
given  by  contemporaneous  exposition."  And 
for  the  text  he  cites  many  authorities  both  in 
this  country  and  England.  And,  further,  in  note 
to  same  section,  "In  construing  statutes  applic- 
able to  public  corporations.  Courts  will  attach  no 
slight  weight  to  the  uniform  practice  under 
them,  if  this  practice  has  continued  for  a  con- 
siderable period  of  time."  In  the  case  bdbre 
us,  as  is  intimated  by  the  learned  Judge  of  the 
Court  below,  the  construction  given  to  the  Act 
by  the  officers  or  county  to  be  charged,  in  their 
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own  interest,  is  not  entitled  to  much  weight ; 
but,  when  that  construction  has  been  acquiesced 
in  by  the  Commonwealth,  from  the  date  of  the 
Act  until  the  institution  of  this  suit,  if  the  con- 
straction  were  doubtful  this  would  have  much 
weight.  The  many  auditor-generals,  attorney- 
generals  and  State  treasurers,  whose  sworn  duty 
it  was  through  all  these  years  to  see  that  the 
revenues  of  the  State  were  accounted  for  and 
paid  over,  were  grossly  neglectful  in  not  exact- 
ing payment  if  the  Act  of  1810  were  still  in 
force.  It  would  be  highly  unjust  to  impute  to 
them  such  neglect ;  evidently  they  considered, 
and  rightly  so,  the  Act  of  18 10  repealed  by  the 
Act  of  1876,  on  the  expiration  of  the  term  of 
those  then  in  office ;  the  contemporaneous  ex- 
position of  the  Act,  and  the  long  uniform  prac- 
tice under  it,  show  that,  in  their  opinion,  it  took 
the  place  of  the  old  Act,  and  that  neither  the 
county  officer  nor  the  county  was  longer  answer- 
able for  one-half  the  excess  of  office  fees,  for  all 
were  declared  to  belong  to  the  county. 

The  appeal  is  sustained  and  the  judgment  is 
reversed. 


COMMONWEALTH    OF    PENNSYLVANIA    V.   WILLIAM 
B.  MANN. 

May  20, 1895.  Dean,  J.  (On  page  300,  **The 
sixth  sectiofC^  is  to  read  as  follows)  : — 

The  sixth  section  provides,  that  the  salary  of 
the  officer  shall  only  be  paid  out  of  the  aggre- 
gate of  the  fees  paid  into  the  treasury  by  him 
the  preceding  months,  after  deducting  the 
amount  due  deputies  and  clerks,  and  if  there  be 
not  enough  left  to  pay  him,  then,  he  shaJl  get 
only  the  s^^gregate  of  net  fees  received ;  but 
also  providing,  \!L  there  be  any  excess  in  subse- 
quent months,  the  deficit  shall  be  made  up  from 
the  excess  during  his  term.  His  compensation 
cannot  be  greater  than  the  aggregate  of  net  fees 
during  the  term. 

Judgment  of  reversal  was  also  entered  in 
Commonwealth  v.  Shields,  Commonwealth  v. 
Latta,  and  Commonwealth  v.  Green. 

w.  M.  s.,  jr. 


May,  '95.  April  29,  1895. 

Commonwealth  v.  County  of  Allegheny. 

Fees  of  county  officers  of  Allegheny  County — 
Act  of  March  10,  1810,  repealed  by  Act  of 
April  (5,  1871  i  and  its  supplement  March  6, 
1S72. 

An  earlier  statute  is  repealed  by  a  later  one  which  acts 
as  a  substitute  and  which,  if  enforced  according  to  its 
terms,  leaves  nothing  for  the  old  Act  to  operate  upon. 

The  Act  of  March  10, 1810,  was  repealed  by  the  special 
Act  of  April  6,  1 87 1,  and  its  supplement  of  March  6, 
1872,  so  &r  as  relates  to  the  right  of  the  Commonwealth 
to  one-half  of  the  office  fees  of  officers  of  Allegheny 
County. 

Appeal- of  the  County  of  Allegheny,  from 
the  judgment  of  the  Common  Pleas  of 
Dauphin  County,  upon  an  appeal  from  a  settle- 
ment of  account,  by  the  auditor-general  against 
the  prothonotary,  register,  recorder  and  clerk  of 
Quarter  Sessions  of  said  county. 

The  case  was  tried  before  Simonton,  P.  J., 
without  a  jury,  and  the  facts  as  found  by  him  are 
fully  set  out  in  the  opinion  of  the  Supreme  Court, 
infra. 

His  conclusions  of  law  were  as  follows : — 

<*i.  The  Act  of  March  10,  1810,  was  not  re- 
pealed by  the  Act  of  April  6, 1871,  nor  the  Act 
of  May  6,  1862,  or  either  of  them,  so  far  as  re- 
lates to  the  claim  of  the  Commonwealth  to  one- 
half  the  excess  of  office  fees  charged  against  de- 
fendant in  the  settlement  appealed  from  in  this 
case. 

**2.  The  Act  of  March  10, 1810,  was  not  re- 
pealed by  the  Act  of  March  31,  1876,  so  far  as 
relates  to  the  claim  of  the  Commonwealth  to  one- 
half  the  excess  of  office  fees  charged  against  de- 
fendant in  the  settlement  appealed  from. 

"3.  The  several  Acts  above  cited  are  in  pari 
materia  and  must  be  construed  together,  and 
their  effect  is  to  entiUe  the  Commonwealth  to 
one-half  the  excess  of  office  fees  collected  and 
paid  by  the  several  officers  named  in  the  settle- 
ment appealed  from  to  the  County  of  Allegheny, 
after  deducting  their  clerk-hire  and  the  salaries  of 
the  respective  officers. 

"4.  The  Commonwealth  is  entitled  to  recover 
in  this  case  as  follows: — 

ProthoBotary*s  fees  for  1893,  half  excess,  •  I  8,046  84 
Register's  fees  for  1803,  half  excess,  .  .  2,101  40 
Recorder's  fees  for  1893,  half  excess,  .  .  1,46054 
Qerk  of  Quarter  Sessions'  fees,  half  excess,        1,589  37 

Total, Ii3.«98  15 

*'For  which  amount  judgment  is  directed  to  be 
entered  in  favor  of  the  Commonwealth  and 
against  the  defendant,  if  exceptions  be  not  filed 
within  the  time  limited  by  law." 

The  exceptions  filed  by  the  County  of  AUe- 
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gheny  were  dismissed  and  judgment  was  entered 
in  accordance  with  the  above  opinion,  where- 
upon this  appeal  was  taken,  assigning  for  error, 
the  conclusions  of  law  as  above  and  the  entry  of 
judgment. 

D.  T.  Watson,  (with  him  Walter  Lyon,  W. 
J.BrennanvsAN.  S,  WfV//tf»if),  for  appellant. 

A  contemporaneous  construction  of  a  statute 
long  acquiesced  in  is  practically  conclusive. 

Graham's  Appeal,  I  Dallas,  136. 

Edwards  v.  Darby,  12  Wheat.  210. 

U.  S.  V,  Recorder,  I  BUtch.  C.  C.  R.  2x8. 

Where  the  words  of  a  statute  are  plain  there  is 
no  need  of  rules  of  construction. 

Potter's  Dwarris  on  Statutes,  182. 
The  Act  of  1 87 1  supplied  and  repealed 
the  Act  of  1810.  (a)  Took  from  the  officer  all 
right  to  any  fees  and  gave  them  to  the  coimtv. 
Thus  making  it  impossible  for  the  officer  to  do 
what  the  Act  of  1810  commanded,  1.  ^.,  to  pay 
into  the  State  treasury  the  one-half  of  the  excess 
fees  over  |i,5oo.  • 

(d)  Made  an  entirely  new  arrangement  for 
the  State  by  which  the  coimty  paid  to  the  State 
the  one-half  of  the  fees  which  theretofore,  under 
the  Act  of  1810,  the  county  officer  had  paid. 

(c)  Expressly  provided  that  the  State's  share 
of  the  fees  should  have  precedence  to  all  salaries. 
After  the  Act  of  1871  was  passed  the  State 
could  thereafter  only  claim  under  it,  and  only 
by  reason  of  its  provisions.  The  only  debtor  the 
State  had  was  the  county,  and  this  relation  the 
Act  of  187 1  created. 

The  rule  of  construction  is  well  settled  that 
even  a  subsequent  affirmative  statute  which  sup- 
plies, repeals  the  prior  statute  thw:  supplied. 
When  it  contains  really  negative  provisions  the 
intent  to  repeal  is  more  dearly  shown ;  and  when 
it  is  a  particular  statute  for  one  county  only  the 
intent  more  particularly  appears. 

Bank  v  Com'th,  10  Pa.  447. 

Norris  v,  Crocker,  13  How.  429. 

Johnston's  Est,  33 1^.  511. 

/m  re  Bounty  Accts.  70  Id.  96. 

Com'th  V.  Grier,  152  Id.  180. 

McQeary  v.   County  of  All^eny,  3$  Wkbkly 
NoTBS,  193. 

Since  the  Act  of  March  6,  1872,  the  situation 
in  Allegheny  County  seems  plainly  to  have  been 
and  to  be  as  follows : — 

{a)  That  the  General  Assembly,  as  to  Alle- 
gheny County,  in  1871  and  1872,  instituted  a 
system  totally  at  variance  with  that  under  which 
the  Act  of  1810  was  passed. 

At  that  time  (18 10)  all  the  fees  received  by 
county  officers  belonged  to  them,  and  they  paid 
their  own  rent,  janitors,  stationery  and  inciden- 
tal expenses,  and,  in  addition,  paid  one-half  over 
|i,5oo  to  the  State. 

The  Act  of  1871  and  1872  introduced  an  en- 


tirely new  system  ;  gave  all  the  fees  to  the  county 
and  took  them  all  away  from  the  officers^  and 
paid  the  officers  a  fuied  salary  and  expenses,  and 
this  salary,  by  the  terms  of  the  Act,  the  General 
Assembly  charged  upon  and  made  payable  out 
of  the  county  treasury. 

If  it  had  not  been  for  so  charging  upon  the 
county  treasury  not  a  single  officer  could  have 
received  from  that  treasury  one  cent.  They  so 
received  solely  and  only  by  reason  of  the  words 
of  the  Act  of  1871  and  1872. 

{b)  In  the  Act  1871  the  General  Assembly,  by 
section  4,  gave  to  the  State  its  share  of  the  fees 
given  under  the  Act  of  1810  by  expressly  pro* 
viding  that  out  of  the  county  treasury,  by  a  war- 
rant drawn  on  the  treasury,  the  county  should 
pay  to  the  State  the  State's  share  of  the  fees,  and 
by  providing  in  section  7  for  its  payment  prior 
to  the  salaries  of  the  officers. 

But  this  ¥^as  totally  inconsistent  with  the  Act 
of  1 810,  for  it  made  the  county  debtor  to  the 
State,  and  provided  for  the  payment  from  the 
county  treasury  out  of  its  property,  whereas,  un- 
der the  Act  of  1810,  the  officer  was  the  debtor 
to  the  State,  and  out  of  his  property  he  paid  to 
the  State  a  share  of  the  fees. 

The  Act  of  1871  supplied,  and,  therefore,  re- 
pealed that  provision  of  the  Act  of  18 10  which 
required  the  officer  to  pay  to  the  State  the  one- 
half  of  the  fees  over  1 1,500. 

Thereafter  it  was  the  county,  out  of  the  county 
treasury,  who  paid  the  State  its  share. 

(/)  The  Act  of  1872  wholly  repealed  these  pro- 
visions of  the  Act  of  1 87 1  which  made  the  county 
debtor  to  the  State,  and  provided  for  the  pay- 
ment by  the  treasurer  out  of  the  county  treasury 
of  the  State's  share  of  the  fees. 

This  left  the  State  without  a  debtor,  and  took 
away  from  the  State  any  share  of  the  fees. 

It  had  no  claim  under  the  Act  of  1810  upon 
the  officers,  for  this  was  supplied  and  repealed  by 
the  Act  of  1871. 

It  had  no  claim  under  the  Act  of  1871,  for 
this  was  repealed  by  the  Act  of  1872. 

{d)  Viewed  in  another  light  the  same  result  is 
reached.  Under  the  legislation  of  1871  the 
means  of  payment  to  the  county  officers  of  their 
salaries,  /.  e.,  the  fees  they  received,  were  given 
by  the  General  Assembly  to  the  county  treasury. 

In  the  same  Act  the  General  Assembly  charged 
these  fees,  (i),  with  the  salaries  of  the  officers; 
and  (2),  with  the  State's  share  of  the  fees,  1.  ^., 
50  per  cent,  of  over  |i,5oo. 

The  Act  of  1872  took  away  the  second  charge 
and  left  the  fees  subject  only  to  the  first  charge, 
I.  ^.,  the  salaries  of  the  officers ;  and  the  Acts  of 
187 1  and  1872,  construed  together,  show  the  fees 
in  the  county  treasury  charged  only  with  the  sal- 
aries of  the  officers.  Expressio  unius  est  ex^ 
clusio  alterius. 
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The  argument  here  is  much  stronger  than  in 
the  ordinary  case. 

To  make  the  fees  in  the  treasury  of  the  county 
subject  to  the  charge  of  the  State's  share  the 
General  Assembly  thought  it  was  necessary  to 
insert  an  express  provision  in  the  Act  of  187 1, 
wbich  it  did.  After  a  year's  experience  the 
General  Assembly  expressly  repealed  those  pro- 
visions of  the  Act  of  1 87 1  which  made  the  State's 
share  a  charge  on  the  treasury. 

(/)  The  change  in  the  system  in  force  under 
the  Act  of  1 8 10  to  the  system  under  the  Acts  of 
18 7 1  and  1872  was  not  only  that  out  of  the  fees 
of  the  different  ofBcers  their  salaries  should  be 
paid,  but  the  State  charged  upon  Allegheny 
County  in  addition  to  those  salaries  other  encum- 
brances, among  which  was  the  payment  to  the 
Judges  of  the  Comts  of  Common  Pleas  of  |i,- 
000  per  year  of  each  of  their  salariess.  As  this 
was  done  under  the  Act  of  1872,  which  was  the 
same  Act  which  took  away  from  the  State  any 
share  of  the  fees,  does  it  not  strengthen  the  argu- 
ment that  legislative  intent  was  clear  to  make  a 
complete  change  in  the  S3rstem,  to  give  to  the 
county  all  the  fees,  and  to  have  those  fees  sub- 
ject to  no  charge  whatever  except  the  charges 
put  upon  them  in  the  Acts  of  1871  and  1872. 

(/)  If  the  Act  of  1 8 10  is  still  in  force  the 
State  is  entitled  to  the  one-half  of  the  fees  over 
and  above  1 1,500  per  year.  There  is  nothing 
in  the  legislation  to  show  that  this  limit  of  |i,5oo 
under  the  Act  of  1810  was  raised  by  the  Acts  of 
1871  and  1872  and  1876.  If  it  is  true  that  this 
half  still  belongs  to  the  State  the  whole  system 
under  the  Acts  of  1871  and  1872  would  be  over 
turned,  because  there  would  not  be  sufficient  left 
in  the  county  treasury  out  of  which  to  pay  the 
salaries  provided  by  the  Acts  of  1871  and  1872, 
and  especially  as  those  salaries  are  increased  by 
the  Act  of  1876. 

Henry  C.  McCormick,  attorney-general,  (with 
him  Benjamin  M.  Nead  and  John  P.  Elkin, 
deputy  attorney-general),  for  the  Common- 
wealth. 

Implied  repeals  are  not  favored. 

Erie  V,  Bootz,  72  Pa.  199. 

Contested  Election  of  Barber,  86  Id.  392. 

Under  the  Act  of  1871,  ''the  State's  propor- 
tion of  the  fees  received"  is  still  to  be  paid  to 
the  State,  but  the  county  is  the  paymaster  in- 
stead of  the  officer. 

If  by  any  reasonable  construction  both  Acts 
can  be  upheld  the  later  one  will  not  repeal  the 
earlier. 

Plum  V.  Logar^  49  N.  J.  C57. 

McNeely  v.  Woodruff,  i  Green,  352. 

23  Am.  &  Eng.  Enqr.  49i« 

Qiicago,  etc.,  R.  R.  v.  U.  S.  127  U.  S.  406. 

Homer  v,  Com'th,  106  Pa.  221. 


The  failure  of  the  auditor-general  to  collect 
the  share  of  fees  due  the  Commonwealth  is  not 
a  contemporaneous  construction,  but  a  case  of 
neglect  of  duty. 

Commonwealth  v,  Philadelphia,  157  Pa.  558. 

Commonwealth  v.  Lehigh  C.  &  N.  Co.,  162  Id.  603. 

Sutherland  on  Statutory  Conitruction,  sec.  307. 

The  Act  of  1872  is  within  the  constitutional 
prohibition  because  it  does  not  clearly  state  its 
purpose  in  the  title. 

May  20,  1895.  Dean,  J.  In  1894,  the  aud- 
itor-general and  State  treasurer  setded  accounts 
against  the  prothonotary,  register,  recorder  and 
clerk  of  Quarter  Sessions  of  Allegheny  County, 
in  which  they  charged  these  officers  with  one- 
half  the  fees  received  by  them  in  excess  of  their 
salaries  and  clerk-hire,  for  the  year  1893.  ^ 
they  had  paid  all  the  fees  pertaining  to  dieir  of- 
fice which  had  been  received  by  them  for  this 
year,  to  the  county,  by  agreement,  the  county 
assumed  the  responsibility,  and  was  made  party 
defendant  in  the  suit.  The  case  was  tried  be- 
fore the  Common  Pleas  of  Dauphin  County^ 
under  Act  of  2  2d  of  April,  1874,  without  a  jury* 
Judgment  having  been  given  for  the  Common- 
wealth, in  sum  of  113,198.15,  the  amount 
claimed,  the  county  presses  this  appeal. 

Before  the  Act  of  March  10,  18 10,  all  the 
office  fees  of  a  county  officer  belonged  to  him 
exclusively.  But  that  Act,  which  is  entitled, 
"An  Act  taxing  certain  offices,**  required  him 
to  pay  over  to  the  State  fifty  per  cent,  of  all  fees 
in  excess  of  fifteen  hundred  dollars.  Then,  by 
the  Act  of  April  5,  1842,  in  addition  to  the  fif- 
teen himdred  dollars,  he  was  allowed  to  deduct 
his  expenses  for  clerk-hire  and  stationery. 

When  passed,  the  Act  of  1810  was  a  general 
Act,  applicable  to  all  the  counties  of  the  State, 
and  so  continued  to  be  until  the  passage  of  the 
Act  of  April  2,  1868.  It  was  then  repealed,  as 
to  all  counties,  except  Allegheny,  Lancaster, 
Montgomery,  Philadelphia,  Beaver,  and  Wash- 
ington. Then,  the  Act  of  April  6,  1871,  a  local 
or  special  law  for  Allegheny  County,  was  passed, 
which  directed  that  all  fees  limited  and  appoint- 
ed by  law  to  be  received  by  the  county  officers 
against  whom  this  account  was  settled,  as  well  as 
others  designated  in  the  Act,  should  belong  to 
the  County  of  Allegheny,  and  that  said  officers 
should  not  "receive  for  their  own  use,  or  for  any 
use  or  purpose  whatever,  except  for  the  use  of 
the  County  of  Allegheny,  any  fees  for  any  offi- 
cial  services  whatever."  This  was,  in  substance^ 
the  provision  of  the  first  section  of  the  Act;  the 
officer  no  longer  had  title  to  a  sinde  dollar 
chargeable  to  litigants  under  the  fee  bill,  except, 
by  a  proviso  to  the  third  section,  the  sheriff  and 
coroner  were  allowed  fees  for  mileage.  By  sec- 
tion four,  it  was  expressly  provided,  that  the 
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Commonwealth's  taxes  on  writs,  and  its  propor- 
tion of  the  fees  received,  should  be  paid  by  war- 
rant on  the  county  treasurer.  Section  seven  of 
the  Act^  directed  that  the  ofBcer,  and  all  his 
deputies  and  clerks,  should  be  paid  fixed  and 
specific  salaries,  which  were  either  determined 
by  the  Act  itself,  as  in  case  of  the  principal  offi- 
cers, or  as  in  case  of  deputies  and  clerks,  by  a 
board  designated  to  perform  that  duty.  The 
same  section  directed  that  the  Commonwealth's 
share  of  the  fees  should  be  deducted  from  the 
aggregate  sum  received,  before  the  salary  of  the 
principal  officer  was  paid,  and  if  not  enough  re- 
mained to  cover  the  salary,  then  he  should  re- 
ceive only  such  proportion  as  equalled  the  aggre- 
gate of  fees  earned  during  his  term,  after  paying 
the  deputies  and  clerks  in  full  and  the  Common- 
wealth. 

It  will  be  noticed,  what  a  radical  change  was 
made  in  the  relations  between  the  Common- 
wealth and  the  officer,  as  they  had  existed  under 
the  Act  of  1810.  Before  the  Act  of  1871  the 
officer  accoimted  to  the  Commonwealth  for,  and 
paid  to  her,  fifty  per  cent,  of  the  fees  in  excess 
of  fifteen  hundred  dollars;  he  was  her  debtor,  and 
she  looked  to  him  alone  for  her  money ;  under 
the  last  named  Act,  she  peremptorily  ordered 
him  to  pay  all  fees  into  the  coimty  treasury,  and 
at  the  same  time  announced  she  would  look  to 
the  county  for  payment ;  in  effect,  the  officier 
was  no  longer  answerable  to  her,  and  the  county 
was. 

This  Act  was  followed  by  a  supplement  to  it 
of  March  6,  1872,  which  expressly  repealed  the 
fourth  section  of  the  Act  of  1871.  The  repealed 
section,  as  already  noticed,  directed  that  the 
State's  share  of  the  fees,  instead  of  being  paid 
as  under  the  Act  of  1810  by  the  officer,  ^ould 
be  paid  by  the  county  by  warrant  drawn  on  the 
county  treasurer.  The  first  section  of  the  Act  of 
187 1  had  declared  all  the  fees  should  belong  to 
the  county,  and  be  paid  into  the  county  treasury; 
the  fourth  qualified  it  by  declaring  thatthe  Com- 
monwealth's proportion  should  be  drawn  out  by 
warrant;  this  repeal  left  unqualified  the  positive 
declaration,  that  all  the  fees  belonged  to  the 
county;  they  were  in  the  county  treasury,  and 
by  the  explicit  declaration  of  the  law,' in  the  first 
section,  belonged  to  the  county;  then  this 
sweeping  disclaimer  of  right  to  any  part,  was  re- 
stricted by  the  claim  in  tfie  fourth  section,  to  a 
proportion  of  these  fees,  to  be  paid  by  warrant 
on  the  county  treasury ;  but  now,  by  the  repeal, 
this  claim  to  a  proportion  is  absolutely  aban- 
doned, leaving  the  unqualified  renunciation  of 
any  claim  to  any  proportion  of  such  fees,  as  an- 
nounced in  the  first  section,  standing  in  full 
force. 

But  the  Act  of  1872,  as  a  repealing  Act,  went 
iurther ;  the  second  proviso  to  the  seventh  sec- 


tion of  the  Act  of  1871,  directed,  "That  after 
ascertaining  the  amount  due  the  deputies  and 
clerks  in  each  office,  and  the  State's  share  of  the 
fees,  if  there  has  not  been  a  sum  sufficient  from 
fees  received  and  paid  in,  or  earned  and  due  bj 
the  county  for  services  rendered,  to  pay  the  fall 
amount  of  the  salary  of  the  officer  holding  said 
office,  he  shall  only  receive  such  proportion  of 
his  salary,  as  shall  be  equal  to  the  aggregate  of 
the  fees  received  and  earned  during  his  term  of 
office,  after  paying  the  deputies  and  clerks  in 
fiiU,  and  after  also  paying  the  share  of  die  fees 
due  the  Commonweal^ ;  and  all  the  moneysac- 
cruing  from  fees  above  the  said  salaries  and  die 
share  of  the  State,  sludl  accrue  to  the  bendit  (A 
the  county,"  excepting,  however,  officeisdien 
in  office  elected  oefore  the  year  1870,  who 
should,  for  the  unexpired  term  of  their  office,  be 
paid  all  fees  earned  after  paying  the  salaries  of 
clerks  and  deputies,  and  the  Commonwealdi's 
share  of  fees,  as  provided  by  Act  of  1871. 
'  This  second  proviso,  the  Act  of  1872  abo 
expressly  repealed,  and  in  lieu  thereof,  it  w» 
directed  that  all  salaries,  except  those  of  county 
commissioners,  officers  electal  in  1870,  and  i 
part  of  the  salaries  of  Judges  of  Courts,  should 
be  paid  from  the  county  treasury,  out  of  die  fees 
paid  into  the  treasury,  after  ascertaining  and  de- 
ducting the  amounts  due  depudes  and  clerks; 
and  if  there  were  not  enough  left  to  pay  the  sal- 
ary of  the  officer,  he  should  only  receive  such 
proportion  of  his  salary,  as  equaUed  the  aggre- 
gate of  the  net  fees.  The  proviso  directed,  the 
officer  should  receive  his  salary,  after  deducting 
the  salaries  of  deputies  and  clerks,  and  the  Com- 
monwealth's proportion  of  the  fees;  it  is  re- 
pealed ;  he  is  now  to  receive  his  salary,  after  de- 
ducting those  of  his  depudes  and  clerks  only ; 
there  is  no  longer  an3rthing  to  be  taken  off  for 
the  Commonwealdi. 

The  Court  bdow  determined  that  the  Act  of 
1810  was  not  repealed  by  the  Acts  of  1871  and 
1872,  so  far  as  relates  to  thJt  right  <rf  the  Com- 
monwealth to  one-half  the  office  fees.  We  are 
of  a  different  opinion. 

The  Act  of  187 1  was,  manifestly,  a  substitute 
for  the  Act  of  1810,  so  &r  as  related  to  Alle- 
gheny County.  Could  they  stand  together,  or 
could  any  material  part  of  the  Act  of  1810  stand, 
if  the  Act  of  187 1  were  enforced  according  to 
its  plainly  expressed  terms? 

The  Act  of  1810  made  the  officer  accountable 
to  and  debtor  of  the  State;  that  of  187 1  dis- 
charges him  and  accepts  the  county  as  debtor; 
the  ffi:st,  made  an  allowance  to  the  officer  of  fif- 
teen hundred  dollars,  and  demanded  one-half 
the  excess;  the  second,  makes  no  allowance  to 
the  officer.  The  Act  of  18 10  simply  provided 
that  the  officer  should  account  for  and  pay  to 
the  Commonwealth  one-half  of  all  fees  for  ser- 
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rices  performed  by  him  in  excess  of  fifteen  hun- 
dred dollars.  When  the  Act  of  187 1  declared 
that  he  should  pay  all  fees  into  the  county  treas- 
ury, and  the  county  should  thereafter  pay  one- 
half  to  the  Commonwealth,  without  any  deduc- 
tkm  of  a  minimum  salary  for  the  officer,  what 
was  left  <rf die  Act  of  1810  to  enforce?  If  the 
Commonwealth  demands  from  the  officer  an  an- 
oaal  account,  as  provided  in  the  old  Act,  he  re- 
plies, I  have  as  you  directed  by  the  secocd  sec- 
tion of  the  new  Act,  accounted  monthly  to  the 
county ;  if  she  demands  payment  of  any  propor- 
tion of  the  fees  received,  he  replies,  I  have  none 
of  them,  having  paid  all  as  3rou  directed  by  the 
second  section  of  the  same  Act,  to  the  county 
mcmthly. 

If  the  mandates  of  the  new  statute  be  obeyed, 
there  is  nothing  for  those  of  the  old  to  operate 
on.  Nor,  is  there  ambiguity  or  doubt  as  to  the 
import  of  the  command  of  the  new  statute; 
we  do  not  need  to  wrestie  over  doubtftil  con- 
struction of  dubious  words  and  phrases;  they 
admit  of  but  one  construction ;  are  almost  as  per- 
emptory and  plain  as  the  command  of  the  cen- 
turion, and  were  obeyed  as  implicidy :  "I  say 
...  to  my  servant,  do  this,  and  he  doeth  it." 

If  then,  the  Act  of  1871  was  plainly  a  substi- 
tute for  the  Act  of  1810,  the  Act  of  1873,  by  its 
repeal  of  the  fourth  section  and  second  proviso 
to  the  seventh  section,  just  as  plainly  relinquished 
all  claim  of  the  Commonwealth  to  any  part  of 
the  officer's  fees.  Without  this  fourth  section, 
and  this  proviso,  under  the  Act  of  1871,  the 
Commonwealth  would  have  been  entitled  to 
nothing;  by  their  express  repeal,  that  Act  is 
without  them  and  stands  a  palpable  renunciation 
of  any  claim  under  the  Act  of  1810,  to  half  the 
fees.     Where  the  words  of  a  statute  are  not 
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Building     restriction — Porches —  What 
^^ buildings**  covered  by  restriction. 


are 


*The  restriction  in  a  deed  that  "all  buildings  upon  the 
said  lot  shall  be  erected  not  less  than  fifteen  feet  back 
from  the  fence  line'*  means  all  substantial  parts  of  all 
buildinp.  Merely  incidental  encroachments  on  this 
space,  by  steps,  or  ea^es,  or  ornamental  projections  may 
not  amount  to  violations  of  the  agreement,  but  a  porch 
extending  the  whole  width  of  the  house  as  a  substantial 
and  integral  part,  is  clearly  a  Tiolation. 


doubtful,  there  is  no  need  for  construction ;  it 
is  the  duty  of  Courts  to  follow  explicit  enact- 
inents  of  the  Legislature,  the  taxing  power ;  if 
it  has  clearly  not  taxed,  we  cannot  by  a  strained 
construction,  tax. 

From  1872  down  to  1894,  both  the  county 
and  Commonwealth  officers  assumed  the  Act  of 
1810  was  repealed  by  that  of  1871,  and  that,  by 
the  Act  of  1872,  the  Commonwealth  relinquish- 
ed daim  to  any  part  of  the  office  fees,  which 
theretofore  it  had  demanded.  In  so  doing,  they 
did  not  adopt  one  of  two  doubtful  constructions 
of  the  law ;  they  only  followed  its  manifest  di- 
rections. It  nMds  no  aid  now,  from  contem- 
poraneous construction ;  standing  on  its  unam- 
biguous words,  it  could  have  received  no  other 
coQstniction.  The  learned  Judge  of  the  Court 
Mow  admits  that  he  arrives  at  his  conclusion 
in  fiivor  of  the  Commonwealth  with  a  great  deal 
of  hesitation,  we  arrive  at  ours  with  none. 

The  appeal  is  sustained,  and  the  judgment  is 
itvened.  w.  ic.  s.,  jr. 


Appeal  of  the  Ogontz  Land  §nd  Improvement 
Company,  plaintiff,  from  the  decree  of  the  Com- 
mon Pleas  of  Montgomery  County,  refusing  a 
perpettial  injunction  against  Amos  Johnson. 

The  facts  of  the  case  appear  in  the  following 
opinion  filed  by  Weand,  J.,  upon  the  applica- 
tion for  an  injunction ;  and  in  the  opinion  of  the 
Supreme  Court,  iirfra\  — 

''The  complainants  sold  to  the  respondent  a 
lot  of  ground  in  Abington  Township  subject  ta 
the  restriction  'that  all  buildings  upon  the  said 
lot  shall  be  erected  not  less  than  fifteen  feet  back 
from  the  fence  line.'  In  erecting  his  dwelling 
house  the  respondent  has  complied  with  this 
condition  but  he  now  proposes  to  build  a  porch 
in  front  of  the  dwelling  within  seven  feet  of  the 
fence  line.  Plaintiff'  asks  for  an  injunction  to 
restrain  the  building  of  the  porch  and  alleges 
that  it  is  a  'building'  within  the  meaning  of  the 
terms  of  the  deed. 

"Whether  a  porch  or  piazza  attached  to  a 
dwelling  house  is  a  building  or  a  constituent 
part  of  the  dwelling  in  our  opinion  depends  upon 
the  manner  of  its  construction  and  the  uses  to 
which  it  is  to  be  applied.  If  open  and  used  only 
for  comfort  and  convenience  instead  of  a  place 
to  live  in,  it  may  be  merely  a  covered  entrance 
or  ornamental  approach.  If  enclosed  it  may  be- 
come as  much  a  part  of  the  main  building  as  a 
kitchen  or  parlor.  The  evident  intent  of  the 
grantor  was  to  prevent  the  front  yards  of  this 
and  adjoining  lots  from  being  shut  up  by  build- 
ings using  the  term  in  its  ordinary  sense  as  mean- 
ing 'a  house,'  but  we  do  not  think  it  was  in- 
tended to  deprive  the  grantee  from  adding  an 
open  structure  intended  only  for  comfort  or  orna- 
ment as  porches  are  usually  used.  The  evidence 
shows  that  the  porch  is  to  be  open  and  of  the 
ordinary  kind.  For  the  same  reason  it  might 
be  uiged  that  the  steps  could  not  be  covered  or 
the  eaves  extended  beyond  the  limit  of  15  feet. 
In  Tench  r.  Rothermel,  4  Kulp,  1 10,  it  was  said, 
In  whatever  sense  the  term  piazza  is  used  it 
does  not  convey  the  meaning  of  a  building.' 
When  the  language  making  an  exception  or  re- 
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servation  in  a  deed  is  doubtful  it  should  be  con- 
strued more  favorably  to  the  grantee:  Richard- 
son V.  Clements,  89  Pa.  503. 

"We  think  that  the  question  as  to  whether  a 
porch  can  be  considered  a  violation  of  this  par- 
ticular reservation  must  depend  upon  the  partic- 
ular facts  of  the  case  and  that  the  respondent .  so 
far  as  the  affidavits  show,  has  not  violated  the 
spirit  of  the  terms  of  the  deed,  or,  at  least,  that 
the  complainants  have  not  shown  such  a  clear 
right  to  the  relief  prayed  for  as  to  warrant  an  in- 
junction at  this  stage  of  the  case.  And  now, 
Dec.  4,  1893,  the  motion  for  an  injunction  is 
overruled." 

The  case  was  subsequently  heard  on  bill  and 
answer,  and  after  hearing  the  bill  was  dismissed, 
the  Court  referring  to  the  foregoing  opinion  as 
containing  the  reasons  for  the  dismissal. 

The  plaintiff  took  this  appeal  and  filed  assign 
ments,  inter  aUa,  that  the  Court  erred  in  hold 
ing  that  tne  porch  erected  by  the  defendant  was 
not  a  building  and  within  the  meaning  of  the  re 
striction  in  his  deed ;  in  holding  that  the  porch 
erected  by  defendant,  the  same  having  been 
erected  with  and  attached  to  the  house  with  the 
front  line  thereof  seven  feet  from  the  fence  line, 
was  not  a  violation  of  the  restriction  in  defend- 
ant's deed;    the  refusal  of  the   injunction  as 
prayed  for,  and  the  dismissal  of  the  bill. 

Edward  F.  Kane^  for  appellant. 

The  single  question  involved  in  this  case  is, 
whether  a  porch  built  with  and  attached  to  a 
house,  one  story  in  height,  covered  by  a  roof 
and  laid  with  a  floor,  extending  along  the  entire 
front  of  the  house,  twenty  feet  in  length,  eight 
feet  in  depth  and  eight  feet  six  inches  in  height, 
resting  upon  brick  foundation  piers  that  have 
been  planted  in  the  ground,  constitutes  a  build- 
ing within  the  meaning  of  a  restrictive  clause  in 
a  deed  which  stipulates  "that  all  buildings  upon 
the  said  lots  shall  be  erected  not  less  than  fifteen 
feet  back  from  the  fence  line."  A  covered 
porch,  like  the  one  in  question,  having  no  con- 
nection with  any  other  building,  would  be  an 
ordinary  shed  and  therefore  a  building.  The 
legislative  understanding  of  building,  inferred 
from  the  manner  of  its  use  and  the  wide  latitude 
given  to  it,  is  certainly  not  inconsistent  with  the 
contention  of  the  plaintiff  that  a  porch  is  a  build- 
ing. Nor  have  the  Courts  of  our  own  and  sister 
States  restricted  this  general  idea  of  the  kind  of 
structure  that  constitutes  a  building.  "Taken 
in  its  broadest  sense  a  building  can  only  mean 
an  erection  intended  for  use  and  occupation  as  a 
habitation  or  for  some  purpose  of  trade,  manu- 
facture, ornament  or  use,  constituting  fabric  or 
edifice,  such  as  a  house,  a  store,  a  church,  a 
shed." 

Traesdell  v.  Gay,  13  Gray  (Mass.)  312. 
Short  V,  Miller,  120  Pa.  476. 


Lightfoot  V,  Kmg  et «/.,  35  Id.  348. 
Short  V.  Ames,  121  Id.  53a 

The  porch  in  question  having  been  built  with 
and  attached  to  the  house  proper,  is  part  of  the 
house  and  together  they  form  a  single  structure 
or  building.  The  intention  of  the  grantor,  as 
expressed  in  the  deed,  was  to  prohibit  the  erec- 
tion of  buildings  or  any  part  thereof,  within  the 
prescribed  limits,  and  any  permanent  structure, 
built  within  these  limits,  that  will  obstruct  the 
view  of  adjoining  owners,  violates  the  conditions 
of  the  deed. 

Means  v.  Presbyterian  Church  3  W.  &  S.  312. 
Wright  V.  Evans,  2  Abb.  Pr.  N.  S.  308. 

William  F,  Solly,  for  appellee. 

The  appellant  contends  first  that  this  frame 
attachment,  this  porch,  is  a  shed ;  and  therefore 
a  building ;  and  second,  because  it  is  attached  to 
the  house,  the  two  together  form  a  building.  He 
gives  a  definition  of  the  word  building.  That  of 
itself  shows  that  an  unenclosed  porch  is  not  a 
building.  In  whatever  sense  the  term  piazza  is 
used  it  does  not  convey  the  meaning  of  a  build- 
ing. 

Tench  v.  Rothennel,  4  Knlp,  no. 

It  may  be  said  that  in  whatever  sense  the  term 
porch  is  used  it  does  not  convey  the  meaning  of 
a  building ;  and  that  in  whatever  sense  the  term 
building  is  used  it  does  not  convey  the  meaning 
of  an  ordinary  open  porch  to  be  used  only  for 
comfort  and  convenience. 

The  language  of  the  reservation  is  doubtful. 
"All  buildings  upon  the  said  lots  shall  be  erected 
not  less  than  fifteen  feet  back  from  the  fence 
line."  What  did  the  appellant  mean  in  the  use 
of  the  term  buildings  ?  Not  open  porches  or  it 
would  have  been  easy  to  say  so.  The  deed  does 
not  stipulate  that  no  part  of  a  building  shall  be 
erected,  which  the  appellant  contends  should  be 
read  into  the  reservation. 

When  the  language  making  an  exception  or 
reservation  in  a  deed  is  doubtful  it  should  be  con- 
strued more  favorably  to  the  grantee. 

Whitaker  v.  Brown,  46  Pa.  197. 
Richardson  v.  Dements,  89  Id.  503. 

It  is  the  fundamental  rule  in  the  interpretation 
of  a  deed  or  lease  that  it  is  to  be  taken  most 
strongly  against  the  vendor  or  lessor. 
Trout  V.  McDonald,  83  Pa.  144. 

May  20,  1895.  Mitchell,  J.  Both  the  bill 
and  the  answer  are  in  very  brief  and  general 
terms,  and  the  facts  in  regard  to  the  porch  in 
controversy  do  not  therefore  appear  with  preci- 
sion as  to  details.  The  answer,  however,  admits 
that  the  porch  is  to  be  a  permanent  part  of  the 
house,  built  upon  brick  foundations,  and  pro- 
jecting to  within  seven  feet  of  the  fence  fine. 
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Prima  facie  this  is  in  violation  of  the  building 
restriction.  The  terms  of  this  are  not  in  dis- 
pute. They  are  that  ''all  buildings  upon  the 
said  lots  shdl  be  erected  not  less  than  fifteen  feet 
back  from  the  fence  line."  The  intention  of 
this  clause  is  plain.  It  is  to  widen  the  entire 
vfBce  between  the  house  lines  and  secure  the 
l%bt,  air,  and  optn  view  incident  to  a  wide 
street.  The  language  is  ''all  buildings,*'  and 
that  means  all  substantial  parts  of  all  buildings. 
While  merely  incidental  encroachments  on  this 
space  by  steps,  or  eaves,  or  ornamental  projec- 
tioiis  might  not  amount  to  violations  of  the 
agreement  (See  City  of  Phila.  v.  Presbyterian 
Board  of  Pub.,  9  Phila.,  499),  yet  a  porch  ex- 
tending the  whole  width  of  the  house  as  a  sub- 
stantial and  integral  part  of  it,  is  clearly  so.'  If 
it  can  occupv  eight  feet  of  the  reserved  space,  it 
could  as  well  occupy  the  whole  fifteen  feet  to 
the  fence  line,  and  thereby  destroy  the  open  uni- 
foitn  geoeral  effect  meant  to  be  secured. 

We  agree  with  the  learned  Judge  below  that 
"whether  a  porch  or  piazza  attached  to  a  dwell- 
ing house  is  a  building  or  a  constituent  part  of 
the  dwelling  depends  on  the  manner  of  its  con- 
struction, and  the  uses  to  which  it  is  to  be  ap 
plied,"  but  we  do  not  think  the  fact  of  its  being 
open  or  enclosed  is  the  ruling  factor.  It  is  one 
item  of  evidence  only,  and  each  case  must  de- 
pend on  its  own  circumstances  as  shown  by  the 
whole  evidence.  As  already  said  the  details  as 
to  this  porch  do  not  precisely  appear,  but  it  is  to 
be  gathered  from  the  answer  and  the  arguments 
of  both  parties  that  it  is  an  integral  part  of  the 
house,  built  with  it,  on  brick  foundations,  roofed, 
and  permanently  attached  to  the  whole  width  df 
the  front.  The  fact  that  it  is  open  at  the  sides 
and  in  front  will  not  save  it  from  being  an  ob- 
struction to  light,  air  and  uniformity  of  effect, 
and  as  such  contrary  to  the  restriction. 

Decree  reversed,  bill  reinstated,  and  injunc- 
tion directed  to  be  awarded,  with  costs. 

w.  c.  s. 


July, '94,  137. 

Wertheimer  v. 


January  31,  1895. 

Thomas. 


Contract  of  sale — Notice  to  purchaser — Subject 
to  terms  of  lease — Necessity  of  reasonable 
diligence  on  part  of  purchaser — Option  of 
purchase  in  lease. 

Tht  general  rule  is  that  notice  of  a  lease  will  affect  the 
pordiaser  of  real  estate  with  notice  of  the  covenants  .con- 
tained in  it.  An  agreement,  however,  giving  the  tenant 
an  option  to  purchase,  although  incorporated  in  a  lease, 
is  not  a  part  of  it,  but  is  a  distinct  agreement  having  no 
necessary  connection  with  the  lease,  is  unusual,  and  not 
to  be  expected. 

Appeal  of  S.  Wertheimer,  plaintiff,  from  the 


judgment  of  Common  Pleas  No.  4,  of  Phikidel- 
phia  County,  in  an  action  of  assumpsit  against 
William  H.  Thomas  and  Celestine  D.  Thomas. 

This  was  an  action  brought  upon  a  written 
agreement  whereby  the  defendants  undertook 
to  sell  to  the  plaintiff  certain  premises,  cleared 
of  aU  encumbrance  except  a  certain  mortgage 
and  a  lease  to  one  Price  not  exceeding  five  years. 

On  the  trial  before  Thayer,  P.  J.,  the  facts 
appeared  as  follows : — 

On  March  4,  1892,  the  plaintiffs  agent,  Is- 
rael  Hecht,  called  upon  the  defendants  with  the 
view  of  purchasing  for  his  principal  the  property 
No.  33  North  Eleventh  street  owned  by  them. 
In  the  course  of  the  conversation  the  defendant 
stated  that  there  was  a  mortgage  upon  the  prop- 
erty of  {3000,  and  that  it  was  also  leased  to  a 
tenant  named  Price  for  a  term  which  had  about 
five  years  to  run.  The  plaintiff's  agent,  on  be- 
half of  his  principal,  agreed  with  the  defendants 
to  purchase  the  property  for  {9000,  subject  to 
the  mortgage  and  the  unexpired  term  of  Price, 
and  an  agreement  in  writing  under  seal  was 
thereupon  executed  whereby  the  defendants 
agreed  to  sell  the  property  to  the  plaintiff  for 
I9000,  of  which  it  was  stipulated  |ioo  should 
be  paid  at  the  time,  and  the  balance  on  the  de- 
livery of  a  deed  to  the  plaintiff  for  the  premises 
< 'clear  of  all  encumbrances,  except  a  mortgage 
of  ^3000,  now  due,  and  a  lease  to  Mr.  Price  not 
exceeding  five  years,"  and  the  plaintiff's  agent 
paid  the  |ioo  to  the  defendants  on  the  signing 
of  the  agreement. 

Upon  examining  the  lease  it  was  discovered 
that,  while  it  was  a  lease  from  the  defend- 
ant, William  H.  Thomas  to  Charles  S.  Price 
of  the  premises  for  a  term  of  seven  years,  of 
which  about  five  were  then  unexpired,  it  also 
contained  an  agreement  on  the  part  of  the  lessor 
granting  unto  the  lessee  "the  option  or  privilege 
to  purchase  the  demised  property  at  any  time 
during  the  term  for  the  price  of  f  12,000,  clear 
of  all  encumbrances."  The  existence  of  this 
option  on  the  part  of  Price  was  unknown  to  the 
plaintiff  or  his  agent  until  the  production  of  the 
lease,  and  it  had  apparently  been  forgotten  by 
the  defendants,  for  when  his  attention  was  called 
to  it  W.  H.  Thomas  expressed  great  surprise 
and  stated  that  he  did  not  know  that  it  was  there, 
and  that  he  would  try  to  get  it  arranged  in  some 
way.  Subsequently  he  offered  to  return  the 
plaintiff  the  |ioo  paid  on  account  and  cancel 
the  contract,  which  Mr.  Hecht  declined ;  but 
told  him  that  he  did  not  think  Price  intended  to 
exercise  the  option,  and  that  the  plaintiff  would 
take  the  property  subject  to  the  lease,  and  give 
him  (Thomas)  a  bond  of  indemnity  against  any 
loss  which  he  might  sustain  by  reason  of  Price 
bringing  suit  against  him.  This  Thomas  de- 
cHned.  Whereupon  the  plaintiff  tendered  the  de- 
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fendants  the  balance  of  the  purchase  money 
together  with  a  deed  for  the  premises  and  re- 
quested them' to  make  the  conveyance  to  him. 
Defendants  refused  to  accept  the  purchase  money 
or  to  execute  the  deed,  and  on  June  i8,  1892, 
sold  the  property  to  Price  for  1 12,000.  Price  on 
the  same  day  sold  the  property  to  a  man  named 
Veit  for  114,500,  from  whom  the  plaintiff  sub- 
sequently purchased  it  for  116,500,  being  thus 
forced  to  pay  for  it  I4500  more  than  he  had  or- 
iginally contracted  to  pay. 

The  Court  below  gave  the  jury  a  binding  in- 
struction  to  find  for  the  defendants. 

The  plaintiff  took  this  appeal,  and  assigned  as 
error,  the  instruction  of  the  Court  that  the  agree- 
ment of  sale  being  made  subject  to  the  lease  to 
Price  it  meant  subject  to  every  covenant  con- 
tained in  the  lease  to  Price,  including  the  coven- 
ant that  Price  should  have  the  property  if  he 
chose  to  buy  it  during  the  tenancy  for  |£  2,000; 
and  the  binding  instruction  to  the  jury  to  And  a 
verdict  for  the  defendants. 

George  F.  Rich^  for  appellant. 

Under  the  ruling  of  the  Court  below  the 
plaintiff  not  only  loses  the  property  and  the 
very  considerable  profit  there  was  in  his  bargain, 
but  actually  forfeits  to  the  defendants  the  f  100 
which  he  paid  them  on  account.  It  is  submitted 
that  in  any  event  the  plaintiff  was  entitled  to  re 
cover  back  from  the  defendants  the  purchase 
money  he  had  thus  paid  them,  and  that  the  judg 
ment  must  be  reversed  upon  this  account  if  no 
other.  He  was  entitled  to  recover  more  than 
this,  and  the  question  of  his  right  to  sub- 
•stantial  damages  for  the  loss  of  his  bargain 
should  have  been  left  to  the  jury.  In  Pennsyl- 
vania the  rule  is  well  established  that  if  the  ven- 
dor has  sold  in  good  faith,  and  is  unable  to  make 
title  by  reason  of  some  defect  unknown  to  him 
at  the  time  the  agreement  was  executed,  and  is 
willing,  however,  to  make  such  title  as  he  can, 
the  vendee  is  not  permitted  to  recover  for  the 
loss  of  a  good  bargain,  but  is  confined  to  his  ac- 
itual  loss  in  money,  labor,  or  service  performed 
on  the  faith  of  the  contract.  On  the  other 
hand,  when  the  vendor  has  not  acted  in  good 
faith,  but  has  been  guilty  of  deception,  or  fraud 
in  the  original  contract,  or  of  collusion,  tort, 
artifice,  and  fraud,  to  escape  from  the  effects  of 
a  bad  bargain,  the  vendee  is  entitled  not  only  to 
compensatory  damages,  but  to  damages  arising 
from  the  loss  of  the  baigain  or  the  money  he 
might  have  derived  from  the  completion  of  the 
•contract. 

Bitner  v,  Brough,  11  Pa.  127. 
Meason  v,  Kaine,  67  Id.  132. 
Bulk's  Appeal,  75  Id.  141. 
Burk  V.  ScrriU,  80  Id.  413. 

The  vendor  must,  however,  under  all  circum- 


stances, make  such  title  as  he  can  if  the  vendee 
is  willing  to  accept  it. 

Bark's  Appeal,  supra, 
Burk  V,  SerriU,  supra, 
Riesz's  Appeal,  73  Pa.  485. 

Where  it  appears  that  there  was  an  encum- 
brance upon  the  land,  or  some  defect  or  defi- 
ciency in  the  title,  quantity,  quality,  description 
or  other  matters  touching  the  estate,  unknown  to 
the  purchaser  at  the  time  the  agreement  of  sale 
was  executed,  the  purchaser  is  entitled,  if  he 
chooses,  to  have  the  contract  specifically  per- 
formed, so  far  as  the  vendor  can  perform  it,  and 
to  have  an  abatement  out  of  the  purchase  money 
or  compensation  for  the  defect  or  deficiency. 
Burk's  Appeal,  75  Pa.  141. 

Even  in  the  case  of  a  parol  contract  for  the 
sale  of  lands,  where  there  has  been  fraud,  or  de- 
ceit on  the  part  of  the  vendor  in  the  inception 
of  the  contract,  as  where  he  has  fraudulendy  in- 
duced the  vendee  to  agree  to  purchase  by  false 
representations  as  to  his  title,  etc.,  where,  in 
other  words,  there  has  been  fraud  on  the  part  of 
the  vendor  in  making  the  sale,  there  the  vended 
may  recover  compensation  for  the  loss  or  value 
of  his  bargain. 

Rineer  v.  Collins,  156  Pa.  342. 

The  defendants  refused  to  convey  to  the  plain- 
tiff not  because  of  any  defect  in  their  title,  but 
because  they  were  unwilling  to  pay  damages  to 
Price.  But  the  fact  that  the  defendants,  by  carry- 
ing out  their  agreement  with  the  plaintiff,  sub- 
jected themselves  to  an  action  by  Price  was  no 
concern  of  the  plaintiff,  and  has  no  bearing  in 
this  discussion.  The  testimony  of  the  plaintiff 
and  his  witnesses  was  that  the  plaintiff,  when  he 
agreed  to  purchase  the  v  property,  knew  nothing 
about  the  lease  to  Price  other  than  as  communi- 
cated to  him  by  the  defendants,  viz.,  that  it  was 
a  lease  which  had  about  five  years  to  run.  There 
was  evidence  then  from  which  the  jury  could 
have  found  that  the  defendants  were  able  to 
make  a  good  title  to  the  plaintiff,  but  deliberately 
refused  to  do  so,  and  put  it  out  of  their  power 
to  convey  to  him  by  conveying  to  Price.  The 
jury  under  the  evidence  in  this  case  might  very 
well  have  found  that  the  defendants  did  know  of 
Price's  option  when  they  executed  the  agreement 
to  sell  to  the  plaintiff,  and  concealed  their 
knowledge  from  him,  believing  that  they  wooki 
be  able  to  get  Price  to  withdraw.  This  wouM 
bring  the  case  within  the  ruling  in  Pumpelly  v» 
Phelps,  40  N.  Y.  59,  where  it  was  held  that 
when  a  party  contracts  to  sell  lands  which  he 
knows  at  the  time  he  has  not  the  power  to  sell 
and  convey,  and  if  he  violates  his  contract  in 
the  latter  case  he  shall  be  held  to  make  good  to 
his  vendee  the  loss  of  his  bargain,  and  it  does 
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not  excuse  the  vendor  that  he  may  have  acted  in 
good  Cadth^  and  believed  when  he  entered  into 
the  contract  that  he  should  be  able  to  procure  a 
good  title  for  his  purchaser. 

We  concede  that  the  plaintiff  in  taking  the  prop 
erty  subject  to  a  lease  took  it  subject  to  all  the 
usual  covenants  and  conditions  customary  in 
leases,  relating  to  the  tenure  of  landlord  and 
tenant,  and  for  the  protection  and  enforcement 
of  their  reciprocal  rights,  duties,  and  obligations. 
The  plaintiff  is  therefore  bound  to  know  the 
class  of  covenants  usually  inserted  in  lease  and 
to  anticipate  that  this  lease  would  have  those 
covenants;  but  is  he  bound  to  know  that  the 
lease  contained  some  other  covenant  or  agree- 
ment, having  no  relation  to  the  tenure  of  knd- 
lord  and  tenant  or  the  physical  condition  of  the 
property,  and  not  a  covenant  usual  to  be  inserted 
in  lease,  but  an  extraordinary  one,  which  no 
person  would  expect  to  find  in  a  lease  ?  In  de- 
termining this  question,  we  are  afforded  some 
light  by  the  class  of  cases  which  hold  that  a  pur- 
chaser to  whom  the  vendor  has  agreed  to  make 
a  deed  of  conveyance  is  bound  to  take  notice  of 
the  kind  of  covenants  usual  and  customary  to  be 
inserted  in  deeds  of  conveyance,  to  wit,  a  cove- 
nant of  special  warranty,  and  cannot  insist  on  a 
covenant  of  general  warranty  or  any  other  ex- 
traordinary and  unusual  covenant. 

Espy  V.  Anderson,  14  Pa.  30S. 
lioyd  V.  Farrell,  48  Id.  73. 

The  jury  might,  perhaps,  have  thought  from 
the  testimony  that  the  defendants  were  not  act- 
ing with  the  absolute  good  faith  towards  the 
plaintiff;  that  the  fact  that  the  property  was 
worth  very  much  more  than  the  price  for  which 
they  had  agreed  to  sell  to  him,  had  something 
to  do  with  their  extreme  anxiety  to  carry  out 
their  contract  with  Price ;  and  they  might  also 
have  thought  it  very  significant  that  Price,  on 
the  very  day  he  received  the  property  from  the 
defendants,  should  immediately  sell  it  for  |i4,- 
500;  and  they  might  even  have  come  to  the  con- 
clusion that  this  profit  of  ^2,500  thus  coming  to 
Price,  had  a  controlling  influence  upon  the  minds 
of  the  defendants,  and  that  the  defendants  them- 
selves shared  in  this  profit. 

Wendell  F.  Bowman^  for  appellees. 

According  to  the  express  terms  of  the  written 
contract,  the  agreement  to  sell  was  subject  to  the 
lease  to  the  tenant,  and  consequently  subject  to 
all  the  terms  and  agreements  in  the  lease.  One 
of  the  terms  of  the  lease  was  that  the  tenant  had 
die  option  to  purchase.  The  effect  was  just  the 
same  as  If  the  lease,  with  all  its  terms,  had  been 
incorporated  in  the  agreement  of  sale,  with  the 
light  to  purchase.  There  was  no  confidential 
rdbtion  between  the  parties.  They  were  deal- 
ing as  vendor  and  purchaser.    It  is  not  claimed 


that  there  was  any  deceit  or  fraud  in  the  making 
of  the  agreement.  The  agreement  in  effect  was 
this :  That  Thomas  agreed  to  sell  to  Wertheimer, 
provided  that  Price  declined  to  buy  the  prop- 
erty under  his  agreement  of  purchase. 

That  the  learned  Judge  below  was  right  as  to 
his  ruling  that  the  second  purchase  was  bound 
by  all  the  terms  of  the  lease,  the  following  au- 
thorities will  show : — 

1  Sagden  on  Vendors,  8  Am.  Ed.,  page  10. 

2  Sugden  on  Vendors,  Am.  Ed.,  page  561. 

A  notice  of  a  deed  is  notice  of  all  its  con- 
tents. 

Boggs  V.  Vamer,  6  W.  &  S.  469. 

The  appellant,  according  to  the  testimony,  ap- 
pears to  have  known  all  about  the  lease  before 
the  making  of  his  agreement,  but  even  if  the 
contract  h^  not  expressly  been  made  subject  to 
the  lease,  he  had  notice  of  that  fact  by  the  ten- 
ant being  in  possession,  and  from  the  testimony 
it  is  to  be  presumed  that  he  saw  the  tenant  and 
was  notified  by  him  of  his  right  to  purchase. 

Kerr  v.  Day,  14  Pa.  112. 

Corson  v,  Mulrany,  49  Id«  88. 

Peoples  Street  Railway  Co.  v.  Spencer,  156  Id.  85. 

These  authorities  show  that  the  tenant  in  the 
present  case  had  an  equitable  estate  in  the  de- 
mised premises,  and  not  a  mere  personal  con- 
tract ;  and  that  a  subsequent  purchaser  would  be 
bound  to  inquire  of  the  tenant  as  to  any  such 
estate. 

May  20,  1895.  Fell,  J.  The  general  rule 
is  that  notice  of  a  lease  will  affect  the  purchaser 
of  real  estate  with  notice  of  the  covenants  con- 
tained in  it.  If  with  knowledge  of  a  lease  he 
buys  without  examining  it  he  cannot  afterwards 
object  that  he  had  no  notice  of  a  particular  cov- 
enant. The  equity  of  a  tenant  in  possession 
may  extend  still  further,  and  notice  of  unusual 
covenants  and  even  of  a  collateral  agreement  to 
purchase  may  be  imputed  to  the  vendee.  This 
equity,  however,  rests  upon  the  fact  of  possession, 
which  is  notice  to  the  purchaser  of  the  occu- 
pant's title  and  of  the  fact  that  the  property  is 
affected,  and  imposo^  upon  him  the  duty  of  in- 
quiry. The  purchaser  is  therefore  chargeable 
with  notice  not  only  when  the  evidence  raises  a 
presumption  that  he  knew,  but  also  when  there 
is  just  ground  for  inferring  that  reasonable  dili- 
gence would  have  led  him  to  discover  the  truth. 
But  this  rule  of  constructive  notice  by  tenancy 
does  not  apply  to  controversies  between  the  ven- 
dor and  the  vendee.  Facts  which  in  a  contro- 
versy with  a  third  party  whose  rights  have  been 
prejudiced  by  the  sale  would  affect  the  vendee 
with  constructive  notice  will  not  charge  him 
with  defects   in    the  vendor's  title:     Leading 
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Cases  in  Equity,  Vol.  2,  part  i,  p.  145.  While 
the  vendee  is  put  to  inquiry  as  to  the  tenant's 
title,  the  duty  of  inquiry  arises  because  of  the 
possession.  In  protection  of  innocent  parties 
the  doctrine  of  implied  notice  has  been  carried 
to  its  fullest  extent.  As  between  the  vendor 
and  the  vendee,  the  latter  is  held  to  have  had 
notice  of  the  covenants  of  a  lease  of  which  he 
knew  but  had  not  examined,  and  as  to  the  con- 
tents of  which  he  has  not  been  misled,  but  he  is 
not  charged  with  notice  of  a  distinct  collateral 
agreement. 

When  the  agreement  in  this  case  was  made 
the  plaintiff's  agent  knew  that  the  property  pur- 
chased was  in  the  possession  of  a  tenant  under  a 
lease  from  the  defendant.  The  agreement  was 
made  expressly  subject  to  this  lease.  Actual  no- 
tice of  the  lease  carried  with  it  constructive  no- 
tice of  all  its  covenants  and  conditions  relating 
to  the  tenure  or  intended  to  secure  or  enforce 
the  rights  and  duties  of  the  parties  to  it  as  land- 
lord and  tenant ;  but  there  does  not  seem  to  be 
ground  as  between  the  parties  for  carrying  the 
implication  of  notice  further.  The  agreement 
giving  the  tenant  an  option  to  purchase,  although 
incorporated  in  the  lease,  was  not  a  part  of  it. 
It  was  a  distinct  agreement  having  no  necessary 
connection  with  the  lease.  It  was  unusual  and 
not  to  be  expected.  Had  this  agreement  been 
separate  and  distinct  from  the  lease  in  form  as  it 
was  in  substance,  it  clearly  would  not  have  been 
as  between  the  parties  to  this  action  notice  of 
the  tenant's  equity. 

We  are  of  (pinion  that  the  case  should  not 
have  been  withdrawn  from  the  jury  on  the 
ground  that  the  plaintiff  was  charged  with  notice 
of  the  agreement  to  sell.  That  his  agent  had 
actual  notice,  or  purposely  avoided  it,  and  in 
feet  secured  by  the  agreement  only  the  right  to 
take  title  to  the  property  in  the  event  of  the 
failure  of  the  tenant  to  do  so,  the  jury  might  well 
have  found  from  the  testimony. 

The  judgment  is  reversed  and  a  venire  de  novo 
awarded. 

w.  c.  s. 


Jan.  '95,  108.  March  6,  1895. 

Grouse  v.  Binkley. 

Ejectment — Conditional  verdict — Mortgage — 
Deed, 

Id  an  ejectment  by  a  mortgagor  out  of  possession 
against  a  mortgagee  in  possession,  if  it  be  shown  that  the 
debt  has  been  fully  satisfied  before  suit  brought,  the  plain- 
tiff will  be  entitled  to  an  unconditional  verdict ;  and  if  it 
be  not  so  shown  he  may  obtain  a  verdict  conditioned  on 
the  payment  of  the  balance. 

A  deed  conveying  a  title  in  fee  simple  may  be  shown 


to  have  been  only  in  fact  a  mortgage,  a  method  of  seciuw 
ing  a  debt  ^ 

Appeal  of  Levi  Binkley,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  Berks  County, 
in  discharging  a  rule  for  judgment  non  obstante 
veredicto,  and  discharging  a  rule  for  a  new  trial, 
conditioned  upon  plaintiff  paying  the  balance  of 
an  indebtedness  owed  by  his  grantors  to  defend- 
ant's grantors,  in  an  action  of  ejectment,  wherein 
George  W.  Crouse  was  plaintiff. 

This  was  an  action  of  ejectment  brought  by 
George  W.  Crouse  against  Levi  K.  Binkley  to 
recover  a  tract  of  land  containing  four  acres, 
idtuate  in  Lower  Heidelberg  township,  Berks 
County. 

On  the  trial,  before  Enduch,  J.,  the  facts  ap- 
peared  as  follows: — 

In  1879  William  M.  Crouse,  the  fiaither  of  the 
plaintiff,  was  the  owner  of  two  tracts  of  land, 
one  containing  twelve  acres,  on  which  he  lived, 
situate  in  Lancaster  county,  the  other  a  fonracre 
tract  of  improved  land,  without  buildings,  in 
Berks  county.  On  July  18,  1879,  Crouse  and 
wife  made  an  assignment  for  the  benefit  of  credi- 
tors to  one  Ream.  Under  a  writ  of  execution 
against  Crouse  the  twelve-acre  tract  was  in  the 
f5l  of  1879  sold  by  the  sheriff  and  bought  by 
Levi  W.  Mentzer,  for  1 1,545,  Mr.  Mentzer  pay- 
ing ten  per  cent,  in  cash  on  the  day  of  sale  and 
the  balance  within  sixty  days  when  he  received 
his  deed  for  the  premises. 

Mentzer  purchased  the  farm  at  the  sheriflPs 
sale  at  the  request  of  Crouse,  who  promised  to 
pay  him  fifty  dollars  for  his  trouble  and  to  refund 
all  expenses  he  might  be  put  to  in  buying.  These 
Mentzer  stated  amounted  to  about  one  hundred 
and  fifty-eight  dollars.  Unable  to  pay  this  Crouse 
and  wife  conveyed  on  April  17,1 880,  to  Mentzer 
the  four-acre  farm,  the  subject  of  this  action. 

Crouse  subsequently  rented  the  premises  at  an 
annual  rental  from  Mentzer. 

To  secure  the  debt  to  Mentzer,  being  what  he 
paid  at  the  sheriffs  sale,  Crouse  executed  a 
mortgage  for  1 155 5  upon  the  premises  in  Berks 
county. 

On  May  22,  1890,  the  deed  of  April  17, 1880, 
not  having  been  recorded,  Cro\ise  and  wife  con- 
veyed the  tract  to  their  son,  the  plaintiff,  and  on 
April  I,  1 89 1,  Mentzer  conveyed  it  to  defend- 
ant. 

The  Court  charged  the  jury,  inter  alia,  as 
follows : — 

"Now,  gentlemen,  the  plaintiffs  in  this  case 
have  undertaken  to  prove  to  you  that  this  deed 
was  accompanied  with  an  understanding  at  the 
time  between  the  parties  that  it  should  not  oper- 
ate as  an  absolute  transfer  of  the  title  of  Crouse 
to  Mentzer  in  this  four-acre  tract  of  land  in 
Berks  county,  but  that  Mentzer  should  hold  that 
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tract  as  additional  security  for  some  money 
which  the  Grouses  at  the  time  owed  him,  Ment- 
zer,  by  reason  of  some  former  transaction  be- 
tween them.  The  question  in  this  case  is,  is  that 
or  is  it  not  true?  and  that  is  the  question  which 
you  will  have  to  decide  under  the  rule  I  have 
given  you.  You  must  remember  that  the  written 
instrument  shows  Mentzer  to  be  the  absolute 
owner,  that  in  order  to  make  him  out  anything 
else  than  the  absolute  owner,  in  order  to  estab- 
lish the  proposition  which  the  plaintiffs  contend 
for,  you  must  be  satisfied  that  they  made  it  out 
beyond  a  reasonable  doubt  by  the  testimony  pro- 
duced here  before  you,  remembering,  also,  the 
contradiction  which  Mentzer  and  his  witnesses 
have  placed  in  the  way.  You  will,  of  couite, 
consider  with  all  the  testimony  of  the  plaintiff 
and  his  witnesses  the  written  instruments  that 
have  been  shown  here  before  you,  this  letter 
that  Mentzer  wrote  to  'Squire  Ream,  the  ac- 
counts, his  own  explanations  and  denials,  and 
whatever  else  has  been  shown  in  evidence,  and 
from  all  this  you  will  determine,  gentlemen, 
whether  you  are  satisfied  that  the  story  which 
the  plaintiff  told  you  is  true,  is  made  out  clearly, 
fiiUy  and  satisfiaictorily,  beyond  a  reasonable 
doubt.  If  so,  then  you  will  return  a  verdict  for 
the  plaintiff;  if  not,  you  will  find  for  the  defen- 
dant" 
Defendant  asked  the  Court  to  charge : — 

1.  There  is  not  sufficient  evidence  to  show 
that  the  deed  from  Crouse  and  wife  to  Mentzer 
is  other  than  an  absolute  deed — no  contempor- 
aneous defeasance — and  defendant  cannot  re- 
cover. 

2.  Even  if  the  deed  to  Mentzer  is  collateral 
for  the  payment  of  the  money  Mentzer  had  ad- 
vanced, there  can  be  no  recovery  in  this  case,  as 
the  money  is  still  unpaid. 

The  Court  reserved  both  points. 

Verdict  for  plaintiff. 

The  defendant  took  a  rule  for  judgment  non 
obstante  veredicto  and  for  a  new  trial.  After 
argument  the  Court  entered  the  following  judg- 
ment : — 

"And  now,  to  wit,  January  8,  1894,  the  rule 
for  judgment  non  obstante  veredicto  is  dis- 
charged, and  the  rule  for  a  new  trial  is  dis- 
charged, on  condition  that  the  plaintiff,  within 
thirty  days  from  this  date,  pay  into  the  Court  so 
much  of  the  sum  of  |i,SSS  owing  by  Nancy 
Crouse  to  Levi  Mentzer,  with  interest  thereon, 
as  shall  still  be  due,  or  produce  to  the  Court 
satisfactory  evidence  of  the  payment,  discharge 
or  settlement  of  said  debt ;  otherwise  said  rule 
to  become  absolute." 

The  defendant  took  this  appeal,  and  assigned 
as  error  the  refusal  to  affirm  the  above  quoted 
points,  the  portion  of  the  charge  above  set  out 
and  the  entry  of  judgment,  ut  supr<if. 


Herbert  R.  Green  (A.  G.  Green  with  him), 
for  appellant. 

Prior  to  the  Act  of  June  8,  1881,  it  was  com- 
petent to  show  by  parol  testimony  that  a  deed  ab- 
solute on  its  face,  was  in  reality  a  mortgage  and 
intended  as  security  for  a  debt.  But  such  evi- 
dence must  be  clear,  precise,  indubitable,  and 
sufficient  to  satisfy  the  mind  of  a  chancellor, 
otherwise  it  is  error  to  submit  it  to  the  jury. 

Pancake  v,  Caufiman,  114  Pa.  113. 

Burger  v,  Dankel.  100  Id.  113. 

Ferguson  v,  Rafferty,  128  Id.  356. 

Thomas  v.  Loose,  1 14  Id.  35. 

Again  it  must  be  shown  that  the  parol  defeas- 
ance was  contemporaneous  with  the  deed.  ^ 
Nicolls  V,  McDonald,  loi  Pa.  514. 

As  a  prerequisite  to  a  decree  in  equity  for  a 
re-conveyance,  as  well  as  to  recover  in  eject- 
ment, in  a  suit  brought  on  an  equitable 
title,  it  is  necessary  for  the  plaintiff  to  prove 
that  the  debt  has  in  some  way  been  paid, 
or  that  a  tender  of  the  sum  due  has  been  made 
before  suit. 

Gore  V,  Kinney,  10  Watts,  139. 

In  the  case  of  an  action  of  ejectment,  founded 
on  an  equitable  title,  the  plaintiff  must  not  only 
tender  the  money  before  suit  brought,  but  he 
must  have  it  in  Court  ready  to  be  paid  to  the  de- 
fendant, in  case  of  a  verdict  for  the  plaintiff. 

Levick  v,  Bensing,  i  Mona.  592. 
Munger  v,  Casey,  i  Id.  692. 

A.  K.  Stauffer,  (5.  M,  Meredith  with  him), 
for  appellee. 

April  I,  1895.  Williams,  J.  This  is  an 
equitable  ejectment  brought  by  a  mortgagor  out 
of  possession  against  a  mortgagee  who  is  in  under 
his  mortgage.  Ordinarily  in  such  cases  a  tender 
of  the  amount  due  on  the  mortgage,  made  be- 
fore  suit  brought,  is  a  condition  precedent  to  a 
recovery.  But  when  it  is  alleged  that  the  mort- 
gagee  has  been  paid  out  of  the  rents  and  profits 
received  by  him,  or  in  any  other  manner,  so 
that  the  land  is  no  longer  in  pledge,  an  account 
may  be  Uken  at  the  trial  to  determine  the  truth 
of  the  plaintiff's  claim.  If  the  account  so  taken 
shows  the  payment  of  the  debt  in  full  the  plain- 
tiff may  recover  an  unconditional  verdict.  If 
the  account  results  in  showing  a  balance  still  un- 
paid  this  may  be  secured  by  a  conditional  ver- 
dict which  ascertains  the  amount  due  and  en- 
ables the  plaintiff  to  recover  subject  to  its  pay- 
ment. 

In  this  case  the  defendant  was  found  to  be  a 
mortgagee  in  possession.  It  was  made  to  appear 
beyond  all  doubt  that  his  debt  was  fully  paid. 
On  such  a  state  of  fiacts  the  plaintiff  was  en- 
titled  to  an  unconditional  verdict  in  his  favor. 

The  judgment  is  affirmed.  w.  d.  n. 
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Jan.  '95,  ai.  April  17, 1895. 

In  re  Opening  of  Pringle  Street. 

Opening  of  streets — Mandamus  execution  — 
Judgment —  Certiorari —  Orders  **nunc  pro 
tunc'' — Viewers' report. 

An  execution  cannot  issue  upon  a  report  of  viewers  ap- 
pointed under  a  petition  under  the  Act  of  April  22,  1856, 
to  ascertain  and  assess  benefits  and  damages  arising  from 
the  opening  of  a  street,  unless  specific  amounts  are  as- 
sessed against  or  in  behalf  of  certain  persons,  as  there  is 
no  judgment  on  which  to  base  execution. 

A  report  of  viewers  that  does  not  so  preciselj  ascertain 
whether  or  not  there  be  damages  and  benefits  and  the 
amount  of  the  same  and  the  names  of  the  property  owners 
so  damaged  or  benefited,  is  an  imperfect  performance  of 
the  office  of  viewer. 

Appeal  of  the  Borough  of  Kingston,  from  the 
decree  of  the  Quarter  Sessions  of  Luzerne 
County,  entered  in  making  absolute  a  rule  to 
show  cause  why  a  mandamus  execution  should 
not  issue  on  the  report  of  viewers  filed  Novem- 
ber 25,  1872,  and  discharging  a  rule  entered  to 
show  cause  why  the  report  of  viewers  should  not 
be  stricken  off  and  execution  stayed. 

The  record  of  the  case  disclosed  that  on  Sep- 
tember 23,  1872,  the  borough  petitioned  for  the 
opening  of  Pnngle  street  from  Main  street  to 
Toby's  creek.  Tne  viewers  having  been  duly 
appointed,  on  November  25,  1872,  filed  their 
report  in  which  they  found  as  follows :  "In 
opening  said  Pringle  street,  beginning  at  Main 
street,  running  up  to  the  Pringle  House,  we  find 
that  no  person  would  sustain  damages  exceeding 
the  advantages,  the  said  street  being  opened 
nearly  all  the  way  between  these  two  points ;  and 
in  our  opinion  the  damages  would  be  seven 
hundred  and  fifty  dollars  by  opening  the  street 
from  the  southeasterly  side  of  said  Pringle  House 
to  the  creek,  and  in  our  opinion  the  individuals 
owning  lots  and  land  along  the  line  of  said  street 
would  not  be  benefited  by  the  opening  or  ex- 
tending of  the  said  street  from  the  southeasterly 
side  of  said  Pringle  House  to  the  creek,  and  it 
is  also  our  opinion  that  the  borough  would  not 
be  benefited  by  opening  the  said  street  between 
the  last  two  points  named ;  therefore,  we  hereby 
report  that  it  would  be  burdensome,  wrong  and 
unjust  to  assess  the  lot  owners  or  the  borough 
with  advantages  sufficient  to  pay  the  damages 
that  would  be  caused  by  opening  said  street  from 
the  southeasterly  side  of  said  Pringle  House  to 
the  creek." 

A  draft  of  Pringle  street  was  attached  to  the 
report. 

This  report  was  confirmed  January  25,  1873. 
A  rule  to  set  aside  the  report  was  taken  March 
13,  1895,  but  by  direction  of  the  Court  entered 
as  of  June  26,  1894,  nunc  pro  tunc,     March  5, 


1894,  N.  G.  Pringle  and  Samuel  Pringle  obtained 
a  rule  to  show  cause  wh^  a  mandamus  execu- 
tion should  not  issue,  which  rule  was  on  June 
25,  1894,  nuule  absolute.  The  borough  took 
this  appeal  and  assigned  as  error  the  action  of 
the  Court  in  making  absolute  the  rule  for  an 
execution  and  the  allowance  of  interest  on 
the  award. 

On  January  17,  1893,  the  ordinance  on  which 
these  proceedings  were  based  was  repealed. 

Thomas  H,  Atherton^  for  appellant. 

The  status  of  the  petitioners  is  not  dearly 
shown;  the  petition  alleges  them  to  be  descendants 
of  Samuel  Pringle ;  and  the  draft  which  was  ap- 
pended to  the  viewers'  report  shows  ^Uhe  heirs  of 
Samuel  Pringle"  to  have  been  owners  of  the 
land  at  the  time  the  report  was  filed. 

The  report  of  the  viewers  is  fatally  defective 
for— 

(i)  It  fails  to  assess  and  allow  damages  to  any 
persons  by  name. 

(2)  It  fails  to  designate  or  describe  any  lands 
in  favor  of  which  damages  are  assessed. 

(3)  It  fails  to  indicate  what  lands  ought  to  be 
ass^sed  with  advantages,  or  who  ought  to  pay 
the  damages  ascertained. 

Myers  v.  South  Bethlehem,  149  Pa.  85. 

The  draft  attached  to  the  report  could  not 
cure  these  defects. 

Schuylkill  Falls'  Road,  2  Binn.  250. 
Penna.  Canal  Co.  v.  Dankel,  loi  Pft.  109. 

The  well  settled  rule  of  law  that  a  judgment  is 
presumed  to  be  paid  after  twenty  years,  as  an- 
nounced in  the  decisions  of  this  Court,  applies  to 
this  case.  « 

Hayes's  Appeal,  113  Pa.  380. 
Murphy  v.  Trust  Co.,  103  Id.  380. 
Van  Loon  v.  Smith,  103  Id.  238. 

F.  W,  Wheaton,  (with  him  Darling  vA 
Woodward),  for  appellees. 

(i)  Did  the  report  of  viewers,  as  confirmed 
absolutely  on  the  25th  of  January,  1873,  consti- 
tute a  judgment  in  favor  of  the  owner  of  the 
land  occupied  by  the  street  between  the  south- 
easterly side  of  the  Pringle  House  and  Toby's 
creek,  and  against  the  Borough  of  Kingston  ? 

(2)  Did  the  lapse  of  time  prevent  the  exit  of 
the  execution  ? 

(3)  Did  the  repeal  of  the  ordinance,  under 
which  the  view  was  had,  years  after  the  con- 
firmation of  the  viewers'  report,  prevent  the 
issuing  ot  the  execution? 

These  questions  are  to  be  answered  from  the 
record,  and  nothing  else. 

Esling's  Appeal,  89  Pa.  205. 

Road  in  McCandless  Township,  no  Id.  605. 

By  "the  record"  is  not  meant  the  depositions, 
nor  the  opinion  of  the  Court,  nor  nunc  pro  tunc 
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orders  made  in  the  Court  below  more  than  six 
months  after  the  case  had  been  removed  to  this 
Court  by  certiorari. 

Such  an  order  as  the  one  of  March  13,  1895, 
carefully  concealed  in  appellant's  "Abstract 
Last  of  Proceedings/'  page  2,  under  date  of  June 
26,  1894,  is  beyond  the  jurisdiction  of  the  Court 
below,  after  certiorari  from  this  Court  has  been 
filed,  and  while  the  case  is  here  pending. 

Cox'g  Adm'r  v,  Henry,  36  Pa.  44$. 
Maitzlngcr  v.  Smith,  9  Weekly  Notes,  274. 

It  is  only  within  the  jurisdiction  of  the  Court 
below,  pending  an  appeal,  to  make  such  orders 
in  the  cause,  according  to  the  recognized  rules  of 
practice,  as  will  preserve  the  status  of  the  respec- 
tive parties. 

New  Brighton  R.  R.  Co.  v.  Pitteburgh  R.  R.  Co. 
105  Pa.  24. 

The  nunc  fro  tunc  order  of  March  13,  1895, 
did  not  tend  to  preserve  the  status  of  the  parties, 
but  just  the  opposite. 

Interest  is  payable  from  the  date  of  the  con- 
firmation of  the  report. 

Weiss  V.  South  Bethlehem,  136  Pa.  295. 

April  29,  1895.  Sterrett,  C.  J.  The  vice 
of  this  decree,  awarding  a  mandamus  against  the 
borough  appellant,  is  that  there  was  no  judg- 
ment, or  decree  in  the  nature  of  a  judgment,  or 
any  definitely  ascertained  indebtedness  of  the 
borough  to  the  appellees  or  either  of  them  on 
which  any  execution  process  could  by  any  possi- 
bility issue.  It  was  a  mistake  to  assume  that  the 
confirmation  of  the  report  of  the  viewers  in  Jan- 
uary, 1873,  w^  ^^  effect  a  decree  for  the  pay- 
ment of  money  by  the  borough  to  the  appellees 
or  to  any  other  person,  because  the  viewers 
neither  assessed,  nor  intended  to  assess,  any  sum 
or  sums  of  money,  as  damages,  against  the 
borough  in  favor  of  anybody.  That  clearly  and 
conclusively  appears  by  their  report.  After  set- 
ting forth  therein  that,  ''In  opening  said  Prin- 
gle  street,  beginning  at  Main  street  and  running 
up  to  the  Pringle  House,  we  find  that  no  person 
would  sustain  damages  exceeding  the  advantages, 
the  said  street  being  opened  nearly  all  the  way 
between  these  two  points,"  the  viewers  proceed 
to  say :  ''In  our  opinion  the  damages  would  be 
I750  by  the  opening  of  the  street  from  the  south- 
easterly side  of  said  Pringle  House  to  the  creek, 
and  in  our  opinion  the  individuals  owning  lots 
and  land  along  the  line  of  said  street  would  not 
be  benefited  by  the  opening  or  extending  of  the 
said  street,  from  the  southeasterly  side  of  said 
Pringle  House  to  the  creek,  and  it  is  also  our 
opinion  that  the  borough  would  not  be  benefit- 
ed by  the  opening  of  said  street  between  the 
last  two  points  named ;  therefore  we  hereby  re- 
port that  it  would  be  bm-densome,  wrong  and 


unjust  to  assess  the  lot  owners  or  the  borough 
with  advantages  sufficient  to  pay  the  damages 
that  would  be  caused  by  the  opening  of  said 
street  from  the  southeasterly  side  of  the  Pringle 
House  to  the  creek."  In  other  words,  while 
they  express  their  opinion  that  the  damages 
caused  by  the  opening  of  the  northwesterly  por- 
tion of  the  street  would  be  I750,  they  not  only 
omit  to  specify  how  much  thereof  should  be  paid 
to  the  respective  owners  of  property  abutting 
thereon,  but  they  decline  to  assess  the  same 
against  the  borough,  or  against  other  property 
owners  in  the  form  of  special  benefits,  and  dis- 
tinctly give  their  reasons  therefor. 

While  the  report  is  clearly  not  a  proper  exe- 
cution of  the  order  issued  to  the  viewers,  and 
perhaps  ought  to  have  been  set  aside  or  recom- 
mitted to  them,  the  Court  and  all  parties  con- 
cerned appear  to  have  acquiesced  in  the  action 
and  suggestions  of  the  viewers,  and  thenceforth, 
for  over  twenty  years,  treated  the  proceeding  as 
an  opening  and  setdement  of  damages  merely  of 
the  southeasterly  portion  of  the  street,  from  Main 
street  to  the  Pringle  House,  and  a  temporary 
abandonment  of  proceedings  as  to  the  north- 
westerly portion  of  the  street.  But,  however 
that  may  be,  it  is  very  clear  that  there  is  nothing 
in  the  report  of  the  viewers  or  in  the  confirma- 
tion thereof  by  the  Court  to  sustain  the  man- 
damus. 

It  follows  from  what  has  been  said  that  the 
learned  Court  erred  in  awarding  the  mandamus ; 
and  all  the  assignments  of  error,  except  the  first, 
should  be  sustained. 

Decree  reversed  and  petition  dismissed  with 
costs  to  be  paid  by  the  appellees. 

w.  D.   N. 


(f^rpftans'  ®ourt^ 


Janiuny,  1894,  4. 

McCarthy's  Estate. 

Examiner— Fees— Prcutice,    O,   C.—Rule  F., 
Sec.  10. 

Examiners  are  mere  agents  to  take  depositions  for  the 
parties ;  they  have  no  right  to  withhold  the  report  for  the 
purpose  of  compelling  the  payment  of  their  fee 

Rule  v.,  sec.  10,  only  applies  where  his  duties  hare 
not  been  completed;  he  can  not  require  security  for  costs 
after  the  completion  of  his  duties. 

Rule  for  security  for  examiner's  fee. 
In  December,  1893,  Georgeanna  McCarthy, 
the  decedent,  died. 
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In  January  of  1894,  upon  petition  being  pre- 
sented to  this  Court  by  one  Dorsey,  (for  whom 
the  administrator,  J.  J.  Crout^  was  substituted), 
alleging  that  Patrick  McCarthy  was  in  posses- 
sion of  certain  moneys  belonging  to  above  named 
decedent,  the  Court  issued  an  order  in  the  na- 
ture of  an  injunction  restraining  respondent 
from  withdrawing  the  sum  of  twenty-five  hun- 
dred dollars  that  he  had  deposited  in  the  South- 
wark  National  Bank  in  his  own  name. 

Respondent  Patrick  McCarthy  denied  that 
the  money  deposited  in  the  bank  was  the  prop- 
erty of  the  decedent  and  claims  that  it  was  his 
own. 

The  matter  was  referred  to  an  examiner 
for  the  purpose  of  taking  testimony.  Both 
sides  have  closed  and  the  report  is  ready  for 
filins,  but  not  being  paid  his  fee  the  present  rule 
is  taken. 

The  respondent  Patrick  McCarthy  is  the  hus- 
band of  the  decedent 

The  rule  is  upon  both  the  administrator  and 
McCarthy  to  show  cause  why  an  order  should 
not  be  made  requiring  both  parties  to  enter 
security  for  the  examiner's  fee. 

Henry  Budd^  for  the  rule. 

Charles  K.  Westbrook,  and  A^red  C.  Fer> 
riSf  for  the  respondent. 

It  is  too  late  for  the  respondent  in  the  orig- 
inal suit  to  ask  for  new  security ;  he  has  waiv^ 
such  right  by  laches  and  acquiescence  for  more 
than  a  year ;  and  having  taken  testimony,  and 
cross-examined  all  the  witnesses  he  must  now 
submit  to  a  decision  on  the  merits  of  the  case 

Weidner  ».  Fletcher,  i  Jones,  336. 
Canal  Co.  v,  Loftns,  81  Smith,  418. 
Wilson  V.  Kelly,  81  Pa.  413. 
Kerr  on  Injunction,  page  ^35. 

The  fund  within  the  grasp  of  the  Court  is 
liable  for  the  examiner's  fees.  In  the  Orphans' 
Court  the  fees  of  an  examiner  are  payable  out 
of  the  fund. 

Dyre^s  Estate,  5  Wxkkly  Notxs,  455. 

/.  IV.  Logue  and  J.  A,  Scanlan,  for  peti- 
tioner. 

March  30,  1895.  Pxnrosb,  J.  We  do  not 
share  in  the  apprehensions  of  the  learned  exam- 
iner as  to  the  efifect  of  the  amendment  of  the 
proceedings,  by  the  introducrion  of  the  admin- 
istrator c.  t.  a.  as  a  party,  upon  the  liability  of 
the  suret)r  upon  the  mjtmction  bond ;  but  as  the 
question  is  irrelevant  to  the  present  application 
and  the  surety  is  not  before  us  it  is  not  neces- 
sary now  to  discuss  it. 

It  is  to  be  regretted  that  the  report  of  the 
examiner  was  not  filed  when  the  testimony  was 
completed  so  that  the  case  could  have  been  dis- 


posed of  on  final  hearing  upon  the  present  argu- 
ment list,  for  until  then  we  can,  of  coarse, 
make  no  order  as  to  the  party  by  whom  the 
costs,  including  the  examiner's  fees,  shall  be 
paid,  and  in  the  meantime  our  interlocutory 
powers  are  only  such  as  the  rules  of  Court  pro- 
vide for.  Examiners  are  mere  agents  to  take 
depositions  for  the  parties.  Each  party  is,  in 
the  first  instance,  liable  for  the  expense  of  the 
testimony  taken  for  him  (Daniell's  Chanc.  Pr. 
*90o ;  Nichols  v.  English,  3  Brewst.  260),  and 
there  is  no  right  to  withhold  the  report  for  the 
purpose  of  compelling  payment.  The  rule  of 
Court  provides  that,  ^^  Auditors,  examiners' or 
masters  shall  not  retain  their  reports  as  security 
for  their  compensation,  but  when  the  compensa- 
tion is  allowed  by  the  Court  they  shall  be  en- 
titled to  an  attachment  for  the  amount  against 
the  party  who  is  ordered  to  pay  the  same,  if, 
upon  ifotice  thereof  he  does  not  pay  within  the 
time  prescribed  by  the  Court :"  the  provbionas 
to  enforcing  pa3rment  by  attachment  being,  of 
course,  subject  to  the  operaticm  of  the  Act  of 
1843  abolishing  imprisonment  for  debt  (Pieroe'i 
Appeal,  7  Outerb.  37 ;  Church's  Appeal,  Id. 
363 ;  Wilson  v.  Wilson,  37  Crumr.  347).  So 
far  as  appears,  there  has  basn  no  submisdoB  of 
the  question  of  compensation  to  counsel  in  ac- 
cordance with  the  requirement  of  the  rule  (V. 
section  7),  nor  has  there  been  any  apportion- 
ment of  the  amount  between  the  parties,  nor  any 
demand  upon  them  for  their  respective  shares. 

The  rule  (V.,  sec.  10)  which  provides  fors^ 
curity  at  the  instance  of  the  examiner  only  v^ 
plies  where  his  duties  have  not  been  completed. 
It  affords  protection  by  permitting  him  to  de- 
cline to  proceed  so  long  as  the  security  is  not 
entered ;  but  it  gives  no  right  to  compel  the  en- 
try of  security  by  peremptory  order,  enforceable 
by  process. 

So  far  as  concerns  the  respondent's  share  of 
the  fee,  its  ultimate  payment  is  assured  by  the 
existence  of  the  fund,  within  the  control  of  the 
Court,  which  his  counsel  have  agreed  shall  be 
responsible  therefor  if  the  question  of  ownership 
shall  be  decided  in  his  uivor;  while,  on  the 
other  hand,  if  the  decision  shall  be  in  £ivor  of 
his  wife's  estate,  he  will  still  be  entitled  to  a 
distributive  share  more  than  sufficient  to  cover 
all  costs  that  have  arisen  or  can  arise  in  the 
course  of  the  proceeding. 

We  think  the  report  would  be  filed  at  once. 
The  examiner,  if  unwilling  to  await  the  deter- 
mination of  the  controversy,  can  then  proceed 
to  compel  payment  by  the  petitioner  of  his  share 
of  the  fee  in  accordance  with  the  practice  pr^ 
scribed  by  the  rules  of  Court.  We  cannot  make 
the  order  now  asked  for. 

Order  for  security  refused,  without  prejudice. 

F.  B.  K. 
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Vol.  XXXVI.]  FRIDAY,  JUNE  14, 1895.  [No.  18. 


gjupreme  Court. 


Jan.  '95.  Febnuury  7,  1895. 

Township  of  Plymouth  v.  The  Chestnut 
Hill  and  Norristown  Railway  Co. 

Street   passenger  railway    companies — Use  of 
roads  by — Consent  thereto  by  local  authori- 
ties— Consent  coupled  with  conditions —  VaUd- 
iiy  of'^Revocaiion  of  consent — Effect  of — 
Constitution  of  Pennsylvania^  Article  XVII,  y 
sec.  p — Act  of  Assembly  Afay  14,  i88p,  sec. 
as- 
under the  provisions  of  Article  XVIL,  sec.  9,  of  the 
Constitntion,  iht  consent  of  the  local  authorities  is  a  pre- 
requisite to  the  constmction  of  a  passenger  railway,  and 
if  such  consent  is  given  apon  conditions,  the  railway 
company  must  take  it  subject  hereto  or  not  at  all. 

City  of  Allegheny  v,  Millvale  etc.  Ry.  Co.,  33  Weekly 
NoTBf,  397,  followed. 

The  right  of  the  local  authorities,  to  consent  or  refuse, 
b  directly  given  them  by  the  Constitution,  and  it  neither 
needs  help  from  nor  can  it  be  interfered  with  fay  the 
Legislature. 

The  requirement  of  the  i6th  section  of  the  Act  of  May 
14, 1889,  that  the  company  shall  construct  its  street  rail- 
way, and  complete  it  within  two  years  is  not  a  privilege, 
but  a  limitation  on  the  privileges  or  franchise  otherwise 
granted. 

The  conditions  of  consent  of  the  local  authorities 
are  a  further  limitation,  and  if  there  is  any  conflict  be- 
tween such  conditions  and  the  statute,  the  latter,  not  the 
former,  will  have  to  give  way. 

A  consent  revoked  in  accordance  with  the  terms  on 
which  it  was  originally  granted  is  the  same  as  none  at 
all;  and  the  revocation  is  no  more  a  forfeiture  of  the 
charter  or  franduses  of  the  company,  than  a  refusal  of 
consent  in  the  first  instance  would  have  been. 

In  either  case  the  company  is  building  without  author- 
ity, and  there  being  no  adequate  measure  of  damages  at 
law,  equity  will  intervene. 

The  Township  of  P.  gave  its  consent  to  the  building 
of  a  passenger  railway  upon  its  roads  on  condition  that, 
'^e  said  company  shall  build  its  said  railway  over  the 
roads  herein  described  within  fourteen  months  after  the 
date  hereof."  Subsequently  the  township  notified  the 
railway  company  that  this  consent  was  revoked  because 
it  had  not  complied  with  this  condition.  The  company 
continued  to  biuld  its  road,  and  the  township  applied  for 
an  injunction: 

Bdd,  that  the  township  acted  within  its  constitutional 
authority,  in  imposing  this  condition,  and  that  the  in- 
junction should  DC  granted. 


Appeal  of  the  Township  of  Plymouth,  plain- 
tiff,  from  the  decree  of  the  Common  Pleas  of 
Montgomery  County,  dismissing  a  bill  in  equity 
filed  by  the  Township  of  Plymouth  against  the 
Chestnut  Hill  and  Norristown  Railway  Com- 
pany, praying  for  an  injunction  to  restrain  the 
said  railway  company  from  building  its  railway 
upon  any  of  the  public  roads  of  Plymouth  Town- 
ship, and  from  in  any  way  obstructing  any  of 
said  public  roads. 

The  facts  of  this  case>  as  fgund,  appear  in  the 
opinion  filed  by  Swartz,  P.  J.,  as  follows: — 

FINDINGS  OF  FACT. 

"I.  The  defendant  company  was  chartered  to 
build  a  street  railway  from  Barren  Hill  to  Chest- 
nut Hill  and  from  Barren  Hill  to  Norristown, 
under  the  Act  of  May  14,  1889,  P.  L.  211.  The 
proposed  road  passes  through  Whitemarsh  Town- 
ship,  Plymouth  Township,  Springfield  Township, 
the  Borough  of  Norristown,  and  enters  the  City 
and  County  of  Philadelphia. 

**2,  Consent  by  all  these  municipalities  was. 
given  to  the  defendant  company  to  build  the 
proposed  railway.  The  supervisors  of  Plymouth 
Township  gave  their  consent  the  20th  of  May, 
1893.  The  written  agreement  giving  such  con- 
sent contained  the  following  provision  :  ^And 
it  is  further  stipulated  and  agreed  that  the  said« 
company  shall  build  its  said  railway  over  the 
roads  herein  described  within  fourteen  months 
after  the  date  hereof.' 

"3.  On  the  25th  of  July,  1894,  the  supervi- 
sors of  the  said  Township  of  Plymouth  notified 
the  defendant  company  that  the  time  for  build- 
ing the  railway  terminated  on  July  20,  1894, 
affd  that  the  consent  of  said  township  to  build 
said  railway  was  revoked. 

*'4.  On  July  3,  1894,  the  defendant  company 
placed  some  ties  on  the  Germantown  and  Perkio- 
men  turnpike  road  in  Plymouth  Township.  This 
turnpike  road  was  abandoned  some  years  ago 
and  has  been  under  the  care  of  the  supervisors 
of  the  respective  townships  through  which  it 
passes.  The  ten  or  more  ties  were  laid,  spaced 
almost  two  and  one-half  feet  apart,  and  trenches 
were  dug  to  receive  them,  the  length  of  the  ties. 
The  ties  were  covered  up  and  suitably  laid  with 
a  view  to  be  straightened  up  when  further  con- 
struction came  along.  At  this  time  and  prior 
thereto  work  was  being  done  at  the  other  end  of 
the  proposed  railway.  The  survey  of  the  whole 
road  was  completed  on  July  19, 1894,  at  least  to 
the  line  dividing  Plymouth  Township  from  the 
Borough  of  Norristown.  The  construction  in 
Whitemarsh  began  June  30,  1894.  The  proper 
mode  of  construction  was  at  the  beginning  of 
the  proposed  line,  that  is  between  Chestnut  Hilt 
and  Barren  Hill. 

"5.  At  the  time  this  bill  was  filed,  the  defend- 
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ant  was  at  work  with  a  large  force  of  men  in 
Plymouth  Township. 

<*6.  On  July  21, 1894,  the  supervisors  of  Ply- 
mouth Township  gave  their  consent  to  the  Con- 
shohocken  company  to  build  a  passenger  railway 
on  the  road  in  question — that  is  the  Germany 
town  and  Perkiomen  turnpike.  This  agreement 
gave  said  company  two  years  in  which  to  build 
said  railway,  and  the  exclusive  right  in  said 
township,  at  least  this  is  the  apparent  intent  of 
said  agreement. 

CONCLUSIONS  OF  LAW. 

"1.  [The  agreement  between  the  plaintiff  and 
the  defendant  did  not  work  a  lawful  change  as 
to  the  time  given  by  the  Act  of  May  14,  1889, 
in  which  the  railway  must  be  constructed.  The 
defendant  had  two  years  in  which  to  complete 
the  construction  notwithstanding  said  agree- 
ment.] 

"2.  [If  the  defendant  failed  to  comply  with 
the  time  limit  fixed  by  the  statute,  the  Common- 
wealth alone  can  move  for  a  forfeiture  for  such 
laches.] 

"3.  [The  violation  of  the  limit  of  fourteen 
months,  even  if  such  limit  is  binding  on  the  de- 
fendant company,  is  not  ipso  facto  a  forfeiture] 
,  by  the  agreement.  A  breach  as  to  this  provi- 
sion is  not  made  a  cause  of  forfeiture  by  the 
agreement. 

**In  support  of  these  conclusions  we  offer  our 
opinion  filed  refusing  the  preliminary  injunction 
and  add  the  following : — 

"We  again  examined  carefully  the  case  of  Al- 
legheny z^.  Millvale  Railway  Co.,  159  Pa.  411. 
It  is  true  the  language  of  the  Court  is  broad 
enough  to  sustain  the  right  of  the  turnpike  to  im- 
pose the  condition  as  to  the  fourteen  months, 
but  we  must  apply  the  opinion  to  the  case  then 
decided  and  the  facts  do  not  raise  the  issue  now 
before  us.  [We  admit  that  the  consent  may  be 
coupled  with  conditions  that  are  binding  upon 
the  railway  company,  but  can  the  township  niake 
conditions  that  conflict  with  the  terms  upon 
which  the  charter  was  granted  ?  The  Legisla- 
ture says,  you  shall  have  two  years  to  build.  The 
township  says,  no,  you  can  have  but  fourteen 
months.  If  the  township  may  overrule  the  Leg- 
islature in  this  particular,  it  may  do  the  same  as 
to  any  other  provision  in  the  Act.  The  town- 
ship is  not  hurt ;  if  it  does  not  approve  of  the 
Act,  it  may  withhold  its  consent  from  the  char- 
tered company.] 

*'If  a  township  may  ignore  any  of  the  provi- 
sions found  in  the  Act  of  1889,  its  sections,  num- 
bering twenty,  may  as  well  be  stricken  down 
and  in  their  place  we  should  have  but  a  single 
section,  declaring  that  street  railways  may  be  con- 
structed. 

"West  Side  Street  Railway  Co.  v.  Barnard, 


no  N.  Y.  548,  does  not  overrule  King's  County 
Elevated  Railroad,  105  N.  Y.  114.  In  the  for- 
mer case  the  question  of  power  in  a  municipality 
to  impose  conditions  repugnant  to  the  legisla- 
tive grant  was  not  considered. 

"[Even  if  the  township  impose  the  condition 
that  the  railway  be  built  in  fourteen  months,  it 
has  not  in  the  case  before  us  stipulated  that  fail- 
ure to  so  build  shall  terminate  all  rights  under 
the  agreement.]  Forfeitures  are  not  favorites 
with  the  law,  and  if  the  township  intended  a 
breach  of  the  agreement  to  have  that  effect,  it 
would  have  been  an  easy  matter  to  say  so  in  the 
contract :  Reck  v.  Hatboro  Mutual  Insurance 
Co.,  163  Pa.  443.  Here  there  ^as  an  attempt 
to  forfeit  the  right  of  the  defendant  company 
without  any  notice  to  it.  The  purpose  is  mani- 
fest.  A  rival  corporation  obtains  the  consent  to 
use  the  public  roads  in  question.  The  supervi- 
sors grant  to  it  the  right  to  build  within  tiifo 
years.  It  is  very  evident  the  township  did  not 
consider  the  fourteen  months'  limit  of  any  conse- 
quence. Why  stop  the  active  work  of  one  cor- 
poration and  give  the  grant  to  another  ?  If  the 
necessities  for  a  street  railway  are  so  great,  the 
action  of  the  supervisors  is  calculated  to  bring 
about  still  more  delay. 

"The  township  has  ample  protection  under 
the  Act  of  1889.  If  the  road  is  not  built  in  two 
years,  the  Commonwealth  will,  no  doubt,  afford 
relief. 

"And  now,  November  5,  1894,  the  prothono- 
tary  will  notify  the  parties  or  their  counsel  of 
the  filing  of  this  report  and  opinion,  and  if  no 
exceptions  are  filed  thereto  within  thirty  days 
from  the  time  of  the  service  of  such  notice,  the 
prothonotary  will  enter  a  decree  dismissing  the 
bill  at  the  cost  of  the  plaintiff." 

Whereupon  the  plaintiff  took  this  appeal,  as- 
signing for  error,  inter  alia,  the  portions  of  the 
opinion  of  the  Court  given  above  in  brackets^ 
and  the  action  of  the  Court  dismissing  the  bill. 

N.  H,  Larzeiere  and  John  G.  Johnson^  for 
appellant. 

The  condition  imposed  upon  the  railway  com- 
pany by  the  Township  of  Plymouth  to  complete 
its  road  within  fourteen  months,  was  valid. 

Allegheny  City  v.  The  Millvale  etc.  Ry.   Co.,  33 
Weekly  Notes,  397. 

Nor  was  it  in  violation  of  any  privileges  grant- 
ed by  the  Act  of  14th  May,  1889,  in  regard  to 
street  railway  companies.  The  provisions  of 
that  Act  as  to  the  time  in  which  the  railway  must 
be  completed,  are  intended  to  impose  a  restric- 
tion, not  to  grant  a  privilege. 

In  granting  its  consent  the  township  exercised 
its  constitutional  right,  and  it  was  not  within  the 
power  of  the  Legislature  to  compel  the  local  au- 
thorities to  consent  to  a  construction,  without 
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imposition  of  conditions  by  them,  as  to  time  of 
completion. 

The  grantors  of  the  license  to  lay  the  tracks 
were  the  supervisors  of  the  township.  Having 
power  to  grant  on  condition,  they  had  necessar- 
ily power  to  enforce  such  condition. 

People  V,  Matnal  Gas  Light  Co.  of  Detroit,  38  Mich. 

Ai^bald  Borough  v.  Carbondale  Trac.  Co.,  3  Dist. 

Rep.  751. 
Elliott  on  Roads  and  StreeU,  584  and  note. 

Francis  RawU^  and  Henry  C,  Boyer,  {Henry 
M.  Tracy  with  them),  for  appellee. 

The  township  is  not  entitled  to  the  relief 
prayed  for,  even  if  it  could  plead  the  time  fixed 
by  the  Legislature. 

Lejce  V,  Continental  Pass.  Ry.  Co.,  10  Phila.  362. 
Com'th  V,  Allegheny  Bridge  Co.,  20  Pa.  185. 
Western  Penna.  R.  R.  Co/s  Appeal,  104  Id.  399. 

The  defendant's  delay  has  worked  the  plain- 
tiff no  harm,  and  the  effort  here  now  is  to  defeat 
a  legislative  grant  on  a  plea  which  can  avail  no 
one  but  the  Commonwealth. 

Hinchman  v,  P.   &  W.   C.    Turnpike    Road,  34 

Weekly  Notes,  129 
Larimer  Railway  Co.  v.  Railway  Co.,  27  Weekly 
Notes,  113. 

Even  where  a  charter  provides  a  time  limit  of 
construction  it  has  always  been  held  that  such  a 
provision  is  not  self-executory,  and  that  on  non- 
compliance with  the  limit  of  time,  forfeiture  must 
be  judicially  ascertained  and  declared,  unless 
the  instrument  expressly  provides  for  a  forfeit- 
ure. 

Brooklyn  El.  R.  R,  Co.,  125  N.  Y.  434. 

Pacific  R.  R.  Co.  V.  Leavenworth  City,  i  Dill.  C.  C. 

R.  393- 
Atchison  St.  Ry.  Co.  v.  Nave,  38  Kan.  744. 
Chicago  V,  C.  &  W.  I.  R.  R.  Co.,  105  111.  73. 
Oakland  Railroad  Co.  v.  R.  R.  Co.,  45  Cal.  365. 

In  the  grant  of  a  charter  the  Legislature  may 
impose  conditions  which  will  be  imperative  and 
binding  on  the  township  and  in  derogation  of 
which  the  township  could  not  act.  No  part  of 
the  local  consent,  therefore,  will  be  valid  which 
runs  counter  to  the  lawful  powers  and  franchises 
vested  in  the  railway  company  under  its  charter 
and  contained  in  the  Act  of  1889. 

May  20,  1895.  Mitchell,  J.  Thiscaseisso 
clearly  within  the  principle  of  Allegheny  v^  Mill- 
vaJe,  etc.,  R.  W.  Co.,  159  Pa.  411,  that  it  would 
be  sufficient  to  reverse  it  with  a  reference  to  that 
decision,  in  which  it  was  held  that  the  consent  of 
the  local  authorities  is  a  prerequisite  to  the  con- 
struction of  a  passenger  railway,  and  that  if  such 
consent  is  given  upon  conditions,  the  railway 
company  must  take  it  subject  thereto  or  not  at  all. 

As  said  in  that  case,  the  right  to  consent  or 
rcfiise  is  "a  gift  directly  from  the  Constitution  to 
the  local  bodies,  and  needs  no  help,  nor  permits 


any  interference  from  the  Legislature."  The 
learned  Court  below  overlooked  this  constitu- 
tional character  of  the  local  authority,  when  it 
held  that  a  condition  to  the  consent,  that  the  rail- 
way should  be  constructed  within  less  time  than 
that  allowed  by  the  statute,  would  be  void.  If  there 
were  the  conflict  between  the  conditions  of  the 
consent  and  the  statute  that  the  learned  Judge 
supposed,  the  statute,  not  the  consent,  would 
have  to  give  way.  How  far  the  Legislature  may 
regulate  the  time  or  mode  of  indicating  consent 
or  refusal  we  need  not  consider,  for  the  Legisla- 
ture has  not  undertaken  to  do  so.  The  Act  of 
May  14,  1889,  sec.  16,  P.  L.  217,  provides  that 
any  company  proposing  to  construct  a  street  rail- 
way under  the  privileges  of  this  Act,  shall  in 
good  faith  commence  within  one  year  after  the 
consent  of  the  proper  local  authorities,  and  shall 
complete  it  within  two  years,  unless  the  time 
shall  be  extended  by  the  authorities  aforesaid. 
This  is  not  a  Jprivilege,  but  a  limitation  on  the 
privileges  or  franchise  otherwise  granted.  It  is 
a  legislative  declaration,  as  a  condition  of  the 
grant,  that  the  franchise  shall  be  put  in  operation 
within  the  prescribed  time,  and  not  held  dormant 
to  stand  in  the  way  of  the  actual  attainment  by 
the  public,  of  the  benefits  to  them  which  are  the 
consideration  for  the  public  grant.  This  limita- 
tion being  in  the  fundamental  law  of  the  corpo- 
ration, would  of  itself  make  the  charter  liable  to 
forfeiture  on  failure  to  comply,  and  the  Legisla- 
ture, recognizing  that  the  general  rule  might  be 
too  short  for  special  cases,  expressly  authorized 
the  local  authorities  to  extend  the  time.  The 
opposite  contingency,  that  the  general  rule  might 
be  too  long  for  the  circumstances  or  public  con- 
venience in  other  cases,  did  not  need  to  be  pro- 
vided for,  because  there  was  no  danger  in  that 
direction  from  the  fundamental  law  of  the  cor- 
poration, and  the  whole  subject  could  safely  be 
left  to  the  control  of  the  local  authorities.  There 
is  nothing  in  the  statute  to  indicate  that  the  lim- 
itation in  the  present  case  to  fourteen  months 
was  contrary  to  legislative  intent.  The  statute 
does  not  say,  *'  We  give  you  two  years  whether 
the  local  authorities  think  that  too  much  or  not,*' 
but,  *'  We  will  not  give  you  more  than  two  years 
unless  the  local  authorities  extend  the  time.** 
For  the  latter  to  curtail  the  time  is  not  only  within 
their  privilege  in  consenting,  but  is  in  the  same 
line  of  general  policy  indicated  by  the  statute 
itself,  that  the  franchise  when  granted  shall  be 
put  into  prompt  operation. 

It  is  strenuously  argued  that  even  if  the  limi- 
tation of  fourteen  months  was  valid  as  part  of  the 
consent,  it  was  at  most  a  condition  subsequent, 
and  there  was  no  express  stipulation  for  a  forfeit- 
ure. But  the  question  here  is  not  of  forfeiture, 
but  of  consent,  and  a  consent  revoked  in  accor- 
dance with  the  terms  on  which  it  was  originally 
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granted,  is  the  same  as  none  at  all.  The  time 
limit  was  an  express  stipulation  of  the  contract, 
and  one  of  the  conditions  on  which  the  consent 
was  given.  Time  was  plainly  meant  to  be  of  the 
essence  of  the  contract,  to  protect  the  public  in 
their  right  to  the  prompt  enjoyment  of  the  bene- 
fits accruing  to  them  from  the  franchise.  There 
was  no  measure  of  damages  for  delay,  and  the 
only  way  that  the  public  rights  could  be  adequate- 
ly enforced  was  by  making  the  time  essential.  It 
is  said  that  the  township  had  ample  protection  in 
the  provisions  of  the  Act  of  1889,  ^^^  ^  ^^^ 
road  was  not  built  in  two  years,  the  Common- 
wealth would  no  doubt  afford  relief.  But  the 
township  was  not  bound  to  wait  two  years,  as 
already  shown,  nor  was  it  bound  to  depend  for 
enforcement  of  its  rights  on  the  favor  of  the 
Commonwealth.  It  had  the  matter  in  its  own 
hands,  by  the  requirement  of  its  consent,  and  it 
protected  its  rights  by  giving  its  consent  on  con- 
dition. When  a  breach  of  the  condition  occur- 
red, the  consent  became  revocable,  and  was  re- 
voked. Thereafter  it  was  as  if  it  had  never  been 
given. 

We  find  no  difficulty  about  the  jurisdiction  in 
equity,  nor  about  the  necessary  parties.  There 
is  no  question  here  of  forfeiture  of  the  charter 
or  the  franchises  of  the  company.  If  the  revo- 
cation of  the  township's  consent  does  as  a  prac- 
tical result  prevent  the  exercise  of  the  franchise 
and  render  the  charter  ineffective,  that  is  never- 
theless in  law  only  a  collateral  incident,  and  is 
no  more  than  a  refusal  of  consent  would  have 
done  in  the  first  place.  If  the  appellee  had  un- 
dertaken to  build  without  any  consent  at  all,  it 
would  have  been  an  act  without  authority,  and 
for  which  there  was  no  adequate  measure  of  dam- 
ages at  law.  Such  acts  equity  always  enjoins  : 
Groff^s  Appeal,  128  Pa.  621.  Here  the  question 
is  legally  the  same,  is  the  appellee  now  under- 
taking to  build  without  consent,  because  the 
consent  given  was  conditional  and  has  been  re- 
voked for  breach  of  the  condition.  The  facts 
found  by  the  learned  Court  below  leave  no  doubt 
that  the  answer  to  this  question  must  be  in  the 
affirmative. 

Much  of  the  appellee's  argument  was  devoted 
to  the  question  of  good  faith  on  its  part,  and  the 
hardship  of  a  revocation  of  consent  under  the 
circumstances  causing  the  delay.  Those  matters 
are  for  the  township  authorities,  not  for  us. 

Decree  reversed,  bill  reinstated,  and  injunction 
directed  to  be  awarded  as  prayed,  and  made  per- 
petual.   Costs  to  be  paid  by  appellee. 

s.  H.  T. 


Jan.  '95,  293.  February  21,  1895. 

Yingst  V.  The  Lebanon  and  Annville 
Street  Railway  Company. 

Sfr^e^  rat/way  company — Electric  motor  cars-- 
Speed  of— Respective  rights  of  street  railway 
cars  and  other  conveyances — Negligence^ 
Evidence, 

The  right  of  an  electric  railway  company  to  run  its  can 
upon  its  tracks  is  equal  to  the  right  of  the  public  to  ride 
in  a  wagon  on  the  street,  and  the  mere  fact  that  a  hone 
took  fright  at  the  sight  of  the  car  confers  no  right  of  ac- 
tion whatever  for  injuries  sustained  by  a  person  riding  in 
a  wagon  to  which  the  horse  was  attadied. 

In  such  a  case  the  burden  of  proof  is  upon  the  plain- 
tiff to  establish  the  negligence  of  the  railway  company, 
and  this  must  be  done  by  aiSrmatiTe  testimony,  failmg  in 
which,  he  hX\&  in  his  suit 

Electric  cars  may  lawfully  be  run  upon  the  streets,  and 
may  maintain  a  frdr  rate  of  speed.  It  is  not  possible  to 
establish  an  allegation  of  negugence  in  respect  of  ^eed 
without  testimony  showing  a  standard,  and  further  testi- 
mony showing  a  breach  of  the  standard,  and  no  jury  can 
have  liberty  to  deal  with  such  a  question  unless  there  is 
practical  evidence  in  the  case  upon  these  subjects. 

In  an  action  for  injuries  caused  by  a  horse  having  been 
frightened  by  an  electric  railway  car,  it  appeared,  that  as 
the  car  approached,  the  horse  beoune  frightened  and 
turned  round  and  the  wagon  was  tipset.  The  only  direct 
evidence  on  the  part  of  the  plaintiff  as  to  the  speed  of  the 
car,  which  the  plaintiff  alleged  was  the  cause  of  the  acci- 
dent, was  her  own  testimony,  which  was  to  the  effect 
that  the  car  was  going  fast,  but  she  could  not  say  how 
hsi.  On  the  other  hand  two  of  her  witnesses  gave  testi- 
mony which  showed  that  the  car  was  not  going  fester 
than  a  man  could  walk,  and  that  the  horse  did  not  be- 
come frightened  until  the  car  was  within  thirty  feet  of  it 
The  witnesses  for  the  defendant  testified  that  the  car  was 
only  going  at  the  rate  of  five  miles  an  hour.  The  de- 
fendant asked  the  Court  to  charge  that  there  was  no 
proof  that  the  car  was  run  at  an  excessive  speed,  and 
that  the  jury  be  instructed  under  all  the  evidence  to  find 
for  the  defendant.    This  the  Court  refused  to  do: 

Held,  to  be  error. 

Appeal  of  the  Lebanon  and  Annville  Street 
Railway  Company,  defendant,  from  the  judg- 
ment of  the  Common  Pleas  of  Lebanon  County, 
in  an  action  of  trespass  brought  by  Mary  Yingst 
against  the  said  company,  to  recover  damages 
for  injuries  to  the  said  plaintiff  through  the  neg- 
ligence of  the  said  defendant. 

Upon  the  trial,  before  Meily,  P.  J.,  the  fol- 
lowing facts  appeared :  The  Lebanon  and  Ann- 
ville Street  Railway  runs  a  line  of  electric  cars 
from  a  point  near  Avon,  east  of  the  City  of  Le- 
banon, through  the  said  city,  on  the  road  bed  of 
the  Berks  and  Dauphin  turnpike  road,  known  in 
the  City  of  Lebanon  as  Cumberland  street,  to 
the  village  of  Annville,  about  five  miles  west  of 
said  city.  On  the  29th  day  of  July,  1892,  Mary 
Yingst  was  being  driven  in  a  one-horse  grocery 
wagon,  eastward  towards  the  City  of  Lebanon. 
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At  the  same  time  a  car  on  the  electric  railway 
was  running  westward.  The  wagon  in  which 
Mary  Yingst  was  riding  and  the  car  approached 
each  other  in  that  part  of  Cumberland  street 
between  the  Cornwall  &  Lebanon  railroad, 
which  crosses  Cumberland  street  east  of  Twelfth 
street,  and  the  Cornwall  railroad  crossing  Cum- 
berland street  about  a  square  and  a  half  west* 
ward  from  Twelfth  street.  There  were  no  build- 
ings on  either  side  of  the  turnpike  between  the 
two  railroads  above  mentioned,  and  on  the  north 
side  of  the  turnpike,  at  the  place  where  the  acci- 
dent occurred,  there  was  no  fence,  but  an  open 
common.  The  turnpike  road  was  level  and  in 
good  order,  with  plenty  of  room  to  pass  along 
Uie  side  of  the  railway  track.  The  electric  car 
stopped  at  the  Cornwall  and  Lebanon  crossing 
and  then  proceeded.  As  it  approached  the 
wagon,  which  it  met  somewhere  in  the  square 
and  a  half  between  the  two  railroad  crossings, 
the  horse  attached  to  the  grocery  wagon  became 
frightened,  turned  round,  upset  the  wagon,  and 
Mary  Yingst  was  thrown  out  and  injurwi.  The 
only  evidence  that  the  electric  car  was  going  at 
a  rapid  rate,  was  that  of  the  plaintiff,  who  testi- 
fied that  it  was  going  <<fast,"  but  said  that  she 
did  not  know  how  fast  it  was  going.  On  the 
other  hand  one  of  the  witnesses  for  the  plaintiff 
testified  that  the  car  was  just  behind  him  as  he 
reached  the  Cornwall  and  Lebanon  crossing,  and 
that  the  car  did  not  pass  him,  although  he  was 
on  foot,  between  that  point  and  the  place  of 
the  accident,  less  than  a  square  and  a  half.  The 
witnesses  of  the  plaintiff  also  testified  that  the 
horse  did  not  begin  to  shy  until  the  car  was 
within  twenty  or  thirty  feet  of  it.  The  motor- 
man  further  testified  that  the  car  was  moving  at 
the  rate  of  five  miles  an  hour. 

The  defendant  submitted,  inter  alia,  the  fol- 
lowing points: — 

2.  The  neghgence  charged  in  this  case,  by 
the  plaintiff,  being  the  excessive  and  improper 
rate  of  speed  at  which  the  car  was  run,  and 
there  being  no  proof  that  the  car  was  so  run,  it 
is  error  to  submit  the  question  to  the  jury,  and 
the  jury  should  be  instructed  to  find  for  the  de- 
fendant. Answer,  This  point  is  reserved. 
(First  assignment  of  error.) 

4.  Street  car  companies,  having  as  much 
right  to  run  their  cars  on  the  streets  of  the  city 
as  other  citizens  to  drive  through  them  with  their 
horses  and  carriages,  are  not  responsible  for' 
horses  taking  fright  at  the  movement  of  their 
cars.  Answer,  Aflftrmed,  provided  the  defend- 
ant's cars  are  run  in  the  proper  and  usual  man- 
ner.    (Second  assignment  of  error.) 

5.  Under  all  the  evidence  in  this  case  the 
verdict  of  the  jury  must  be  for  the  defendant. 
Answer,  Refused.  (Third  assignment  of  error.) 

Verdict  for  the  plaintiff,  upon  which  the  Court 


entered  judgment  on  the  reserved  point,  filing 
the  following  opinion  : — 

"In  our  opinion  there  was  evidence  of  negli- 
gence on  the  part  of  the  defendant  and  judg- 
ment must  be  entered  on  the  reserved  point  in 
favor  of  the  plaintiff.  The  prothonotary  is 
therefore  directed  to  enter  judgment  on  the  ver- 
dict on  payment  of  jury  fee." 

Thereupon  the  defendant  took  this  appeal,  as- 
signing for  error  the  answers  to  their  points 
given  above,  and  the  action  of  the  Court  in  not 
entering  judgment  in  favor  of  the  defendant,  non 
obstante  veredicto. 

Grant  Weidman,  for  appellant. 

A  railroad  company  is  not  liable  in  damages 
for  an  accident  resulting  from  the  ordinary  legi- 
timate and  lawful  use  of  its  road ;  and  there  was 
no  evidence  in  this  case,  that  the  car  was  being 
run  at  an  unlawful  speed. 

Booth  on  Street  Railways,  sec.  398. 

Drayton  v,  R.  R.  Co.,  10  Wkikly  Notes,  55. 

Peoples  Pais.  Ry.  Co.  v.  Hazel,  25  Weekly  Notes, 

345- 
Piollet  V,  Simmers,  106  Pa.  95. 
Pittsburgh  Southern  Ry.  Co.  v.  Taylor,  104  Id,  506. 
Steiner  v.  Traction  Co.,  134  Id.  199. 
Ebrisman  v.  Pass.  Ry.  Co.,  50  Weekly  Notes, 

373- 
Chapman  v.  Zanesville  St.  Ry.  Co.,  27  Ohio  L.  J. 

70. 

There  was  no  evidence  to  justify  an  inference 
of  negligence,  and  the  case  should  have  been 
taken  from  the  jury  and  a  verdict  directed  for 
the  defendant,  as  was  requested. 

Phila.  &  Reading  R.  R.  Co.  v,  Yerger,  73  Pa.  121. 
Goshom  V.  Smith,  92  Id.  435. 
Jennings  v.  Railroad  Co.,  91  Id.  340. 
^    Fouhy  V,  Penna.  R.  R.  Co.,  17  Weekly  Notes, 

177. 
Traction  Co.  v.  Bemheimer,  23  Weekly  Notes, 

568. 
Burrell  v,  Gowen,  134  Pa.  527. 

The  evidence  of  the  plaintiff  as  to  the  speed 
at  whPch  the  car  was  going  was  not  of  a  charac- 
ter to  be  submitted  to  the  jury. 

Fischer  v.  The  Ferry  Co.,  23  Weekly  Notes,  224. 
Citizens  Pass.    Ry.  Co.  v,  Thomas,  25  Weekly 
Notes,  399. 

Thomas  H,  Capp,  (with  him  /.  M,  Funck 
and   George  B,  Schock)^  for  appellee,  cited — 

Schnur  v.  Citizens'  Traction  Co.  153  Pa.  29. 
Dunseath  v.  Traction  Co.,  34  Weekly  Notes,  381. 

April  15,  1895.  Green,  J.  The  plaintiffs 
injury  resulted  from  the  upsetting  of  a  wagon  in 
which  she  was  riding,  occasioned  exclusively  by 
the  fright  of  the  horse  drawing  the  wagon.  The 
horse  took  fright  upon  seeing  an  approaching 
street  car  on  the  defendant's  track,  and,  turning 
suddenly  away  from  the  road,  the  wheel  of  the 
wagon  struck  a  stone  or  other  obstacle,  and  this 
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caused  the  overthrow  of  the  vehicle.  There  was 
no  collision  of  any  kind,  the  wagon  was  not  on 
the  track  but  was  being  drawn  upon  the  high- 
way on  which  the  defendant's  track  was  laid. 

The  only  ground  upon  which  the  claim  of  the 
plaintiff  for  damages  was  asserted  in  the  state- 
ment of  cause  of  action,  and  alleged  on  the 
trial,  was  negligence  in  running  the  car  at  too 
great  speed  and  in  not  regarding  signals  given  by 
the  driver  of  the  wagon.     As  the  right  of  the 
defendant  company  to  run    its  cars  on  their 
tracks  is  fully  equal  to  the  right  of  the  plaintiff 
to  ride  in  a  wagon  on  the  street,  the  mere  fact 
that  the  horse  took  fright  at  the  sight  of  the  car 
confers  no  right  of  action  whatever  against  the 
defendant:     Hazel  v.  Passenger  Railway  Co., 
132  Pa.  96;  PioUet  v.    Simmers,  106  Id.  95; 
Pittsburgh  Southern  Ry  Co.  z^. Taylor,  104 Id.  306. 
It  is  only  for  an  abuse  of  the  right  to  the  injury 
of  another  that  the  company  is  responsible.    In 
this  case  it  is  alleged  that  the  car  was  running  at 
an  excessive  rate  of  speed,  and  that  this  was  such 
an  abuse  of  the  right  of  passage  as  to  amount  to 
culpable  negligence  which  caused  the  fright  of 
the  horse  and  thereby  occasioned  the  injury  to 
the  plaintiff.     The  case  therefore  centres  upon 
this  proposition  of  fact.     Does  the  evidence  sus- 
tain this  charge  ?    To  make  out  such  an  allega- 
tion it  is  necessary  to  know  what  is  the  standard 
of  legitimate  speed  for  an  electric  car  on  such  a 
street,  and,  next,  was  that  standard  exceeded  in 
this  case.    The  plaintiff,  not  being  a  passenger, 
is  subject  to  the  burden  of  proof,  and  must  es- 
tablish the  truth  of  her  allegations  by  affirmative 
testimony,  failing  in  which,  she  fails  in  her  suit. 
Upon  this  subject,  having  read  every  particle 
of  the  testimony  with  patient  attention,  we  are 
bound  to  say  that  the  plaintiff  has  furnished  no 
proof  whatever,  either  as  to  what  is  the  lawful 
rate  of  speed  at  which  an  electric  car  may  run 
over  such  a  street  or  any  street,  or  as  to  whether 
the  rate  at  which  this  car  ran  at  the  time  of  the 
accident,  was  in  excess  of  lawful  speed.     Her 
whole  testimony  as  to  the  fact  of  the  accident 
consisted  of  the  evidence  given  by  herself  and 
two  other  witnesses.  Witters  and  Doody.     Not 
one  of  them  was  even  asked  the  question  whether 
the  speed  of  the  car  was  greater  than  was  allow 
able  for  an  electric  car  to  run,  or  whether  they 
had  any  knowledge  upon  that  subject.     No  ex 
perts  in  such  matters  were  called  to  testify  as  to 
what  would  be  a  reasonably  prudent  rate  of 
speed  for  such  a  car  over  such  a  street,  and  in 
short  no  evidence  whatever  was  given  upon  that 
subject.     Nor  was  any  evidence  given  for  the 
plaintiff  as  to  the  actual  rate  of  speed  at  which 
this  car  was  run,  and  therefore  the  plaintiff  did 
not  furnish  any  proof  which  could  guide  the  jury 
in  considering  whether  the  defendant  was  guilty 
of  any  negligence  in  this  regard. 


As  electric  cars  may  lawfully  be  run  upon  the 
streets,  and  may  certainly  maintain  a  fair  rate  of 
speed,  it  is  not  possible  to  establish  an  allegation 
of  negligence  in  respect  of  speed  without  testi- 
mony showing  a  standard,  and  further  testimony 
showing  a  breach  of  the  standard,  and  no  jury 
can  have  liberty  to  deal  with  such  a  question  un- 
less there  is  practical  evidence  in  the  case  upon 
these  subjects.    In  this  case  there  was  none. 

All  that  the  plaintiff  said  in  her  testimony  in 
this  connection  was  as  follows :  "Then  the  car 
came  at  full  headway,  then  when  the  horse  saw 
that  he  could  not  get  backward,  then  he  made  a 
sudden  turn  and  threw  us  out."  On  cross-ex- 
amination she  was  asked :  "Q.  Did  the  horse  do 
anything  then  ?  A.  He  looked  around  but  the 
car  was  too  quick  in  passing  and  he  hadn't  time 
to  do  anything ;  they  were  running  fast.  They 
went  pretty  fast  past  us." 

Again  she  said  :  "Then  as  we  came  to  the 
railroad,  or  crossed  the  railroad,  they  came 
swiftly  past  us,  and  then  the  boy  put  up  his  hands 
that  they  should  stop,  and  said  they  should 
stop." 

This  was  all  of  her  testimony  on  the  subject  of 
speed,  and  the  vice  of  it  is,  its  utter  inadequacy. 
Electric  cars  have  a  lawful  right  to  go  "fast,"  to 
go  with  "speed."  The  fact  that  they  can  do  so 
is  one  of  the  great  reasons  of  their  being.  When 
a  witness  says,  therefore,  in  a  given  case  that  the 
car  ran  swiftly  or  with  speed,  he  says  nothing  to 
the  purpose  when  the  inquiry  is  as  to  the  negli- 
gence in  the  rate  of  travel.  Such  testimony  is 
altogether  too  uncertain  for  judicial  action,  and 
most  especially  so  when  there  was  no  collision 
but  only  the  fright  of  a  passing  horse.  In  this 
case  it  is  at  best  only  the  thought  of  the  witness, 
and  that  witness  the  plaintiff,  as  to  what  is  speed 
and  what  is  swiftness.  In  her  own  case  she 
might  well  think  that  any  rate  of  movement 
would  be  speed  or  swiftness  in  order  that  she 
might  recover,  whereas  other  witnesses  might 
well  think  that  the  same  rate  of  movement  was 
neither  speed  nor  swiftness.  The  difficulty  is 
that  no  means  of  contrast  is  afforded  by  such  tes- 
timony, by  which  to  distinguish  between  the 
rate  of  speed  which  is  usual,  or  customary,  or 
reasonably  prudent,  and  that  which  is  not  so. 
Now  as  to  this  witness,  she  was  examined  on  this 
very  subject.  On  cross-examination  she  was 
asked:  "Q.  What  is  the  regular  speed  of  a 
street  car.  Do  you  know  how  fast  they  run?" 
and  she  answered,  "A.  I  cannot  tell  you  that; 
that  is  something  I  can  not  tell  you.  Q.  You 
know  nothing  about  that  street,  do  you?  A.  I 
don't  know  how  far  they  run.  Q.  Nor  how  fast 
they  run,  do  you?  A.  I  know  nothing  about 
them  except  that  I  seen  them  go."  She  added 
she  often  saw  them  run. 

And  now  it  is  necessary  to  say  that  there  JS 
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absolutely  no  other  testimony  in  the  case  than 
the  foregoing  on  behalf  of  the  plaintiflf,  on  the 
subject  of  the  speed  of  the  car. 

Two  other  witnesses  were  called  and  testified 
for  the  plaintiff  as  to  the  facts  of  the  accident. 
Neither  of  them  said  one  word  in  regard  to  the 
speed  of  the  car.  They  were  not  asked  a  single 
question  upon  that  subject,  and  of  course  they 
gave  no  testimony  in  relation  to  it.  On  the 
question  of  the  speed  of  the  car,  therefore,  the 
case  hangs  alone  upon  the  above  two  or  three 
fugitive  expressions  of  the  plaintiff,  and  those 
admittedly  not  founded  upon  any  knowledge  as 
to  what  was  the  regular  rate  of  speed  of  a  street 
car. 

But  although  the  two  witnesses  called  by  her 
said  nothing  as  to  the  rate  of  speed  of  the  car, 
they  did  testify  to  some  other  facts  which  com- 
pletely destroy  the  theory  of  the  plaintiff  on  this 
subject,  and  also  as  to  any  negligence  of  the  de- 
fendant being  the  cause  of  the  fright  of  the  horse. 

The  plaintiff's  witness,  Witters,  who  said  he 
stood  about  thirty  feet  away  from  the  place  of 
the  accident  at  the  time  it  occurred,  and  saw  it 
all,  testified  that  he  approached  the  place  on 
foot,  walking  in  the  same  direction  in  which  the 
car  was  moving,  but  in  front  of  the  car.  The 
wagon  was  coming  towards  him  and  he  saw  it  as 
it  crossed  the  Cornwall  road,  after  he  had  crossed 
the  Cornwall  and  Lebanon  road.  The  two 
roads  were  not  far  apart,  about  a  square  and  a 
half,  and  the  witness  was  walking  from  the  Corn- 
wall and  Lebanon  crossing  toward  the  Cornwall 
crossing.  He  was  asked:  <<Q.  Had  you  crossed 
the  Cornwall  and  Lebanon  road  already?  A. 
Yes.  Q.  Where  was  the  car  ?  A.  The  car  was 
coming  along  behind  me.  They  stopped  there 
to  let  somebody  on  or  off  at  the  gas  house  some- 
where. Q.  Behind  you?  A.  Yes,  behind  me. 
Q.  At  that  time  you  saw  these  people  crossing 
the  Cornwall  road ;  was  the  wagon  cro&ing  the 
Cornwall  railroad?  A.  Yes.  Q.  Then  you 
walked  on  ;  did  the  car  go  ahead  of  you  then  ? 
A.  No,  he  could  not  because  he  had  stopped 
there.  I  don't  know  who  got  on  or  off ;  I  didn't 
pay  no  attention  to  that.  Q.  Did  the  car  pass 
you  ?  A.  No,  not  till  I  got  up  to  that  accident ; 
after  the  accident  happened. ' '  After  saying  that 
his  best  judgment  was  that  the  distance  between 
the  two  railroads  was  about  a  square  and  a  half, 
lie  was  asked :  **Q.  You  walked  there  about  that 
distance  and  the  car  hadn't  caught  up  with  you 
yet?  A.  No,  not  until  I  got  there — we  pretty 
near  both  came  there  together  where  I  stood." 

Thus  it  appears  that  the  speed  of  the  car  was 
scarcely  more  than  that  of  the  witness  while 
walking  along  the  road,  and  in  the  face  of  this 
testimony  given  by  the  plaintiffs  witness,  it  is 
quite  preposterous  to  contend  that  the  car  was 
running  at  improper  speed. 


Ivt  addition,  however,  to  this  fact,  both  of  the 
plaintiff's  witnesses  testified  to  another  fact 
which  is  in  entire  hostility  with  any  theory  of 
negligence  on  the  part  of  the  motorman,  either 
for  disregarding  signals,  or  for  running  at  too 
great  speed.  The  witness.  Witters,  testified 
that  the  horse  did  not  commence  shying  until  he 
was  close  to  the  car,  only  twenty  or  thirty  feet 
away.  He  was  asked:  "Q.  Where  did  the 
horse  first  shy  that  you  saw  ?  A.  When  he  got 
maybe  twenty  or  thirty  feet  away  from  the  car. 
Q.  Then  he  didn't  shy  all  the  way  coming  down 
the  hill  ?  A.  No,  not  till  the  car  got  close  to 
him."  The  other  witness,  Doody,  was  asked  : 
"Q.  Now  tell  us  as  near  as  you  can  about  how 
far  the  car  and  the  team  were  apart  when  you 
saw  the  horse  rear  ?  A.  It  was  right  close  to 
the  team  when  the  horse  began  to  rear  up."  He 
further  said  that  twenty  or  thirty  feet  was  what 
he  called  close.  As  a  matter  of  course  if  the 
horse  began  to  shy  at  no  greater  distance  than 
twenty  or  thirty  feet  from  the  car  there  was  no 
opportunity  to  stop  the  car  before  reaching  the 
horse.  The  momentum  of  the  car  would  carry 
it  at  least  that  distance  before  it  could  be  stop- 
ped, in  point  of  fact  the  car  did  stop  at  about 
that  distance.  To  say  judicially  that  a  failure  to 
cause  an  instantaneous  stoppage  of  the  car  in 
such  circumstances,  is  negligence,  would  be  a 
mere  travesty  of  justice.  No  matter  how  many 
signab  or  calls  to  stop  were  made  by  the  driver 
of  the  wagon  in  such  a  state  of  the  testimony, 
they  would  utterly  fail  to  establish  the  charge  of 
negligence.  The  motorman  was  not  responsible 
for  the  fright  of  the  horse  at  sight  of  the  car. 
He  was  not  bound  in  advance  to  take  precau- 
tions against  a  fright  of  which  he  had  no  knowl- 
edge, at  least  until  he  saw  some  evidence  of  the 
fright.  As  the  plaintiffs  own  witnesses  concur 
in  saying  that  when  the  horse  first  shied  he  was 
only  twenty  or  thirty  feet  from  the  car  there  was 
no  opportunity  to  stop  the  car  sooner  than  he 
did,  and  he  was  guilty  of  no  negligence  for  not 
doing  so. 

The  foregoing  is  the  case  of  the  plaintiff  on 
the  testimony  adduced  by  herself,  and  it  failed 
utterly  to  establish  any  negligence  on  the  part 
of  the  defendant.  It  was  the  plain  duty  of  the 
learned  Court  below  to  grant  the  compulsory 
non-suit  which  was  asked  for  by  the  defendant's 
counsel  at  the  close  of  the  plaintiffs  testimony. 

This  was  not  done  and  the  trial  of  the  case 
was  proceeded  with.  It  is  only  necessary  to  take 
a  brief  view  of  the  testimony  adduced  by  the 
defendant.  The  motorman  testified  that  the 
horse  made  no  attempt  at  shying  until  he  was  by 
the  side  of  the  car,  that  he  did  not  see  the  boy 
in  the  wagon  wave  his  hand,  and  that  he  did  not 
yell  at  all,  also  that  he  stopped  the  car  as  soon 
as  he  saw  the  horse  shying.     H.  S.  B^rry,  the 
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conductor,  said  he  saw  the  accident,  that  **Shif- 
fler's  team  came  along  going  east  as  we  were  go- 
ing west,  and  when  we  were  pretty  near— when 
we  were  past  why  the  horse  ran  around  and  up- 
set." He  also  said  he  saw  no  signs  of  the  horse 
becoming  unruly  until  after  the  car  passed  and 
that  he  heard  nobody  call  out  *'stop." 

J.  I.  Greeley,  a  disinterested  witness,  riding 
in  the  car  said,  **l  was  sitting  on  the  side  when 
the  team  came  along,  and  the  horse  and  wagon 
as  they  came  towards  the  car,  the  horse  was 
prancing  a  little  and  the  car  was  slacked  down, 
and  after  the  horse  was  past  he  ran  around  across 
the  sidewalk  over  in  the  meadow — and  the 
wagon  struck  a  stone  or  whatever  was  lying  there 
and  that  upset  the  wagon."  He  was  asked :  **Q, 
Did  you  see  the  horse?  A.  Yes.  Q.  When 
did  you  first  see  him?  A.  When  he  came  up 
over  the  railroad.  When  he  came  down  ap- 
proaching the  car.  Q.  When  did  he  commence 
to  jump?  A.  He  didn't  prance  much;  you 
can't  say  that  he  jumped  much  when  he  paned 
the  car.  Q.  When  did  he  turn  aroimd?  A. 
After  he  passed  the  car.  Q.  Did  you  hear  any 
hollering  of  anybody  to  stop?  A.  I  did  not. 
After  saying  that  he  was  watching  the  team  com- 
ing and  sat  facing  them,  and  that  the  horse  shied 
only  a  little,  until  he  passed  the  car,  he  was 
asked  :  ««Q.  You  saw  they  were  going  slow? 
A.  Yes,  not  full  speed,  nothing  like  it,  because 
the  car  was  slackened  down  considerably.  Q 
Was  there  any  evidence  of  the  horse  being  un- 
manageable that  you  noticed  ?  A.  No,  sir,  not 
when  he  passed  the  car.  Q.  Was  there  before 
he  came  to  the  car?  A.  No,  sir,  he  acted  just 
like  a  great  many  other  horses."  On  cross-ex- 
amination he  said  :  *'l  was  sitting  that  way  (id 
dicating),  and  I  couldn't  help  but  see  just  ex- 
actly what  was  going  on,  but  there  was  not  suf- 
ficient about  the  prancing  to  pay  particular  at- 
tention to  it."  He  repeated  that  he  was  look- 
ing directly  at  the  horse  and  could  not  help  see 
ing  him,  and  that  the  horse  was  not  excited  to 
any  extent.  Jacob  Schmidt,  another  disinter- 
ested witness,  riding  on  the  car,  said  he  noticed 
the  horse  and  wagon  approaching  the  car  and 
added,  *«I  observed  the  horse — he  was  within 
my  vision  for  a  period  of  ten  seconds,  possibly, 
until  the  team  got  directly  opposite  the  car." 
**Q.  How  did  the  horse  behave  until  he  got  op- 
posite the  car  ?  A.  I  saw  nothing  unusual.  I 
saw  the  horse  prick  up  his  ears,  and  saw  him 
drive  along  at  a  moderate  rate  of  speed,  the  way 
most  horses  would  as  they  pass  a  car,  until  as 
nearly  as  I  can  tell,  he  got  directly  opposite  the 
car.  Q.  Did  you  notice  anything  peculiar  about 
the  horse  up  to  that  time  ?  A.  Well,  nothing 
that  I  could  say  was  peculiar,  no,  sir.  Q.  Well, 
what  occurred  then?  A.  Well,  without  any 
previous  warning,  I  saw  the  horse  wheel  around 


shortly,  a  very  short  turn,  and  as  I  found  a^er- 
wards,  one  of  the  front  wheels  had  caught  on  a 
stone,  of  considerable  size,  and  the  wagon  just 
turned  right  over  on  its  side.  Q.  Was  the  car 
moving  fast  or  slowly  ?    A.   I  should  judge  at  a 

moderate  rate  of  speed Q.   Was  there 

anything  unusual  in  the  behavior  of  the  horse  ? 
A.  I  saw  nothing  unusual  in  the  behavior  of  the 

horse Q.  Up  to  that  time  what  was  the 

rate  of  speed?  A.  A  moderate  rate  of  speed,  I 
could  not  tell  the  rate." 

This  review  of  the  testimony  has  been  render- 
ed necessary  because  the  Court  was  asked  to  di- 
rect a  verdict  for  the  defendant,  under  all  the 
evidence,  and  also  to  charge  the  jury,  in  answer 
to  the  defendant's  second  point,  that  there  was 
no  proof  that  the  car  was  run  at  an  excessive  and 
improper  rate  of  speed  and  therefore  the  jury 
should  find  for  the  defendant.  We  are  clearly 
of  opinion  that  the  second  point  should  have 
been  afi&rmed  without  qualification,  and  also 
the  fifth  point  asking  for  a  general  instruction 
under  all  the  evidence,  to  find  for  the  defend- 
ant. 

The  question  of  excessive  speed  was  the  one 
upon  which  the  plaintifiTs  case  depended  en- 
tirely. Yet  not  a  single  witness,  not  even  the 
plaintiff  herself,  gave  any  evidence  that  the  speed 
was  excessive.  She  merely  said  the  car  was 
moving  fast — ^pretty  fast — ^at  full  headway,  and 
once  she  said  swiftly.  But  that  is  not  enough. 
In  order  to  create  liability  on  this  ground,  the 
evidence  should  show,  and  it  should  show 
clearly,  either  that  the  car  was  moving  at  an  un- 
usual rate,  of  speed,  or  at  a  rate  which  was  not 
reasonably  prudent,  or  at  a  definite  rate  in  miles 
per  hour  which  would  of  itself  show  it  was  exces- 
sive, or  at  a  rate  greater  than  was  allowed  by  the 
municipal  ordinances,  if  there  were  any.  But 
not  a  word  of  testimony  of  this  kind  is  in  the 
case  anywhere.  The  plaintiff  is  the  only  witness 
on  her  side  who  says  a  word  as  to  the  speed  of 
the  car.  Her  two  witnesses  say  nothing  about 
it,  and  the  case  stands  upon  the  entirely  inade- 
quate and  interested  testimony  of  the  plaintiff 
on  the  one  side,  and  the  disinterested  testimony 
of  four  witnesses  upon  the  other  side,  all  of  whom 
say  that  the  car  was  going  at  a  moderate  rate  of 
speed,  one  of  them,  the  motorman,  fixing  it  at 
five  miles  an  hoiu*.  As  to  the  action  of  the 
horse,  the  great  weight  of  the  testimony  is  that 
nothing  occurred  until  the  horse  and  the  car 
were  very  near  together,  and  when  according  to 
the  testimony  of  the  plaintiff's  witnesses,  so  near 
that  the  car  could  not  have  been  stopped  sooner 
than  it  was.  It  is  to  be  regretted  that  cases  so 
entirely  destitute  of  real  merit  as  this  one  is, 
should  be  permitted  to  go  to  the  jury  at  all.  We 
think  the  cause  of  justice  would  be  much  better 
subserved  if  the  Judges  of  the  Common  Pleas 
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would  in  all  proper  cases  where  the  testimony  is 
manifestly  insumdent,  adjudge  it  themselves  in- 
stead of  submitting  it  to  the  jury.    The  assign- 
ments of  error  are  all  sustained. 
Judgment  reversed. 


S.   H.   T. 


Jan..  '95»  «^*  April  10,  1S95. 

Kerr  v.  Pennsylvania  Railroad  Company. 

Right  of  wife  abandoned  by  her  husband  to  sue 
for  damages  arising  from  death  of  minor  child 
—Acts  of  April  IS,  1851,  P.  L.  674;  April  26, 
i8ss,  P.  L.  309  ;  May  4,  iSjJf  P*  L,  430  ; 
Feb.  22^  1718, 1 SM.  L.  gg. 

Where  a  husband  has  deserted  his  wife  and  family  and 
has  ceased  to  contribute  to  their  support,  the  wife  may 
maintain  an  action  under  the  Act  of  April  15, 1851,  P.  L. 
674,  to  recover  dimara  for  the  death  of  a  minor  child 
of  said  huband  and  herself,  without  joining  the  husband 
as  a  party  to  the  action. 

Appeal  of  Maigaret  Kerr,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  No.  2,  of  Phila- 
delphia County,  in  an  action  of  trespass  brought 
by  her  against  the  Pennsylvania  Railroad. 

The  plaintiff  filed  the  following  statement : 

"On  the  tenth  day  of  January,  1891,  the  de- 
fendant, a  corporation,  was  operating  a  railroad 
in  that  part  of  the  city  of  Philadelphia  known  as 
Tacony,  and  the  plaintiffs  minor  son,  Henry 
Kerr,  was  crossing  over  the  said  railroad  of  the 
defendant  in  the  said  Tacony  at  Longshore  street, 
when,  by  reason  of  the  negligence  of  the  said 
defendant  and  its  employ^,  die  plaintiff's  said 
minor  son,  Henry  Kerr,  was  then  and  there 
struck  by  a  train  of  the  said  defendant  and  killed, 
for  vhidi  the  plaintiff  claims  damages  in  the  sum 
of  $10,000. 

'•The  plaintiff  is  the  only  person  entitled  to  re- 
cover for  the  death  of  her  said  son.  John  Kerr, 
the  plaintiff's  husband  and  the  father  of  the  said 
son  of  the  plaintiff,  deserted  the  said  plaintiff  and 
her  said  son  more  than  eight  years  anterior  to 
the  commencement  of  this  action,  and  through 
drunkenness  and  profligacy  failed  and  refused, 
from  the  time  of  his  said  desertion  (which  has 
b^n  persisted  in  continuously  to  the  present 
time)  to  provide  in  any  way  for  his  said  child  or 
for  his  wife,  the  plaintiff  in  this  suit." 

The  defendant  demurred  on  the  ground  that 
it  appeared  from  the  statement  that  Henry  Ken- 
left  surviving  him  a  father  who  was  not  joined 
in  the  action. 

The  Court,  after  argument,  sustained  the  de- 
murrer with  leave  to  aidd  proper  parties.    The 
plaintiff  took  this  appeal. 
P.  F.  Rothermely  fr.,  for  appellant. 


The  Act  of  April  26, 1855,  if  the  Court  bdow 
was  right,  enables  a  father  who  has  deserted  his 
wife  and  child  to  deprive  her  of  all  right  of  ac- 
tion vested  in  her  by  the  statute,  by  simply 
declining  to  join  in  the  action.  This  would  con- 
flict with  the  Act  of  May  4>  iSS5>  which  vests  a 
deserted  wife  with  the  right  of  a  feme  sole 
trader,  one  of  which  is  to  sue  by  herself :  Act 
Feb.  22,  1718.  It  is  not  necessary  for  the  exer- 
cise of  such  right  that  she  be  declared  a  feme 
sole  trader. 

BUck  V.  Tricker,  59  Pa,  13. 

The  father  had  no  right  of  action,  because  the 
fiamily  relation  had  ceased  to  exist  between  him 
and  lus  son. 

Iron  Co.  V,  Rupp,  100  Pa.  95. 

It  is  true  the  right  to  sue  is  vested  by  the  Act 
of  April  25,  1855,  in  the  parents.  But  it  vests 
it  equally  in  her  as  in  him.  It  does  not  prevent 
^  mother  from  suing  when  the  father  is  dead ; 
then  why  should  she  lose  her  right  of  action  be- 
cause by  the  father's  misconduct  he  has  forfeited 
his? 

Edwin  Jaiuette  Sellers,  {David  W.  Sellers 
with  him),  for  appellee. 

The  statute  on  which  this  suit  is  l^rought  is 
entitled  ''An  Act  relating  to  damages  for  injuries 
producing  death,"  approved  April  26,  1855  (P. 
Laws,  309)9  and  is  in  these  words : — 

.  .  .  "That  the  persons  entitled  to  recover 
damages  for  any  injury  causing  death  shall  be— 
The  husband,  widow,  children,  or  parents  of 
the  dececued,  and  no  other  relative;  and  the  sum 
recovered  shall  go  to  them  in  the  proportion  they 
would  take  his  other  personal  estate  in  case  of 
intestacy,  and  that  without  liability  to  credi- 
tors." 

Railroad  v.  Decker,  84  Pa.  425. 

The  Act  of  May  4,  1855  (P.  L.  431),  makes 
no  change  as  to  this.  This  Act  applies  to  the 
control  and  earnings  of  the  child  during  its 
life. 

No  statute  has  ever  modified  the  Act  of  April 
^^i  1^55*  It  can  hardly  be  supposed  that  an 
Act  pased  at'the  same  session  was  meant  to 
modify  a  sbitute  to  which  it  was  not  a  supple- 
ment, nor  to  which  it  does  not  refer. 

If  the  law  is  to  be  that  in  case  of  death  one 
parent  can  sue  under  some  circumstances,  the 
general  assembly  must  enact  it.  Damages  for 
death  are  wholly  founded  on  statute,  and  no 
other  guide  exists  for  the  Courts.  « 

Steamer  "Harrisbnrg,"  119U.  S.  199,  (1886). 

June  3,  1895.  Fell,  T.  The  question  raised 
by  the  demurrer  is  whether  a  married  woman, 
who  has  been  deserted  by  her  husband,  can  main- 
tain an  action  in  her  own  name  to  recover  dam- 
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ages  for  the  death  of  their  minor  child.  It  is 
aUeged  in  the  statement  filed  that  the  death  of 
the  plaintiffs  minor  son  was  caused  by  the  negli- 
gence of  the  defendant,  that  she  is  the  only  per- 
son entitled  to  recover  for  his  death,  as  her  hus- 
band, the  father  of  the  boy,  had  deserted  her  and 
their  son  more  than  eight  years  before  the  com 
mencement  of  the  suit,  and  through  drunkeaness 
and  profligacy  had  failed  and  refused  to  provide 
in  any  way  for  either  of  them. 

The  right  to  recover  damages  for  negligence 
causing  death  does  not  exist  at  common  law.  It 
was  first  conferred  in  this  State  by  the  Act  of 
April  IS,  1851,  P.  L.  674.  The  Act  of  April  26, 
1855,  P.  L.  309,  specifies  the  persons  entitled  to 
recover.  The  fourth  section  of  the  Act  provides: 
"The  persons  entitled  to  recover  for  any  injury 
causing  death  shall  be  the  husband,  widow, 
children  or  parents  of  the  deceased,  and  no  other 
relatives."  The  second  section  of  the  Act  of 
May  4,  1855,  P.  L.  430,  provides  that  *'When. 
ever  any  husband  from  drunkenness,  profligacy 
or  other  cause  shall  neglect  or  refuse  to  provide 
for  his  wife,  or  shall  desert  her,  she  shall  have  all 
the  rights  and  privileges  secured  to  a  feme  soU 
trader  under  the  Act  of  February  22,  17 18,*' 
etc.  The  third  section  provides  that  * 'When- 
ever any  husband  or  father  from  drunkenness, 
profligacy  or  other  cause  shall  neglect  or  refuse 
to  provide  for  his  child  or  children,  the  mother 
of  such  children  shall  have  all  the  rights,  and  be 
entitled  to  claim,  and  be  subject  to  all  the  duties 
reciprocally  due  between  a  father  and  his  child- 
ren, and  she  may  place  them  at  employment  and 
receive  their  earnings,  or  bind  them  to  appren- 
tictthip,  without  the  interference  of  such  hus- 
band, the  same  as  the  father  can  now  do  by 
law."  The  Act  of  17 18,  i  Sm.  L.  99,  above 
referred  to,  confers  upon  feme  sole  traders  the 
right  to  sue  ''during  their  husbapds'  natural  lives 
without  naming  their  husbands  in  such  suits." 

There  can  be  no  doubt  of  the  power  of  the 
plaintifl*  to  sue  without  joining  her  husband  to 
recover  any  claim  due  her  in  her  own  right.  The 
Act  of  May  4,  1855,  conferred  upon  her  the 
common  law  rights  and  duties  of  her  husband  in 
relation  to  their  child.  She  could  have  placed 
him  at  work  and  have  received  his  wages,  and 
was  bound  to  the  reciprocal  duties  of  mainten- 
ance and  education.  Her  legal  relation  to  her 
son  was  the  same  as  if  her  husband  had  been 
dead.  It  is  out  of  this  relation  that  the  right  to 
recover  in  an  action  for  the  death  of  a  child 
grows.  The  measure  of  damages  is  the  pecuniary 
loss  sustained,  and  the  loss  arises  because  of  the 
right  of  the  parent  to  the  child's  earnings^  until 
he  is  of  age,  or  of  the  expectation  of  pecuniary 
advantage  after  the  minority  of  the  child,  be- 
cause of  the  continued  existence  of  the  family 
relation. 


The  father  here  had  forfeited  all  right  to  his 
son's  earnings  \  the  mother  alone  was  entitled  to 
them.  She  alone  could  sue  for  and  recover  them. 
The  pecuniary  loss  resulting  from  the  child's 
death  was  wholly  hers.  If  the  father  had  not 
been  living  at  the  time  of  the  son's 'death,  the 
wife's  right  to  maintain  this  action  could  not  be 
questioned ;  if  she  had  not  been  living  at-  that 
time  it  is  doubtful  whether  he  could  have  recov- 
ered, because  the  family  relation  between  him 
and  his  son  had  ceased  to  exist  and  he  had  for- 
feited all  right  to  the  son's  earnings. 

The  force  of  the  objection  that  the  action  can- 
not be  maintained  by  one  of  the  parents  is  in  the 
fact  that  the  right  is  purely  statutory  and  is  given 
to  both.  It  is  generally  true  that  where  the 
right  is  joint  the  action  must  be  joint,  and  the 
non-joinder  of  one  who  ought  to  be  a  co-plain- 
tiff is  fatal.  This  is  the  case  in  actions  ex  con- 
tractu and  where  the  form  of  the  action  is  in 
tort  but  the  liability  springs  from  a  joint  contract 
or  interest.  The  reason  of  the  rule  is  that  the 
plaintifl"  suing  is  not  entitled  to  the  whole  recov- 
ery and  knows  who  is  joined  in  interest  with 
him.  The  rule  does  not  apply  to  actions  purely 
ex  delicto.  In  them  any  one  of  several  having  a 
right  to  sue  may  do  so  separately.  We  have  in 
this  case  a  right  of  action  given  to  two  and  the 
right  of  recovery  limited  by  the  facts  to  one. 
Must  the  right  in  the  party  entitled  be  defeated 
because  the  other  will  not  join,  or  in  his  absence 
cannot  be  made  a  party  ?  The  loss  for  which  a 
recovery  is  provided  by  the  Act  of  185 1  is  that 
resulting  from  the  severance  of  the  family  rela- 
tion, and  the  recovery  is  not  in  all  cases  for  the 
benefit  of  the  party  suing  only.  The  Act  of 
1855,  while  specifying  the  persons  entided  to 
sue,  provides  that  the  declaration  shall  state  who 
are  the  persons  entitled  to  recover,  and  that 
the  sum  recovered  shall  go  to  them  in  the  pro- 
portions they  would  take  his  or  her  estate  in 
c$8es  of  intestacy."  In  Huntingdon  and  Broad 
Top  R.  R.  Co.  V,  Decker,  84  Pa.  425,  the  pres- 
ent Chief  Justice  said :  '  *If  the  deceased  leaves 
a  husband,  he  alone  is  clothed  with  the  right  of 
action  ;  if  the  wife  is  the  survivor,  she  is  entitled 
to  bring  suit ;  if  there  be  neither  surviving  hus- 
band nor  widow,  the  right  of  action  is  given  to 
the  children,  and  if  there  be  neither  husband 
nor  widow  nor  children  surviving,  it  is  given  to 
the  parents  of  the  deceased.  But  while  the 
right  of  action  is  given,  according  to  the  circum- 
stances of  each  case,  to  one  of  the  four  desig- 
nated parties,  it  is  clear  from  the  wording  of  the 
Act  that  the  entire  sum  recovered  is  not  always 
to  be  retained  by  Ae  plaintiff"  in  his  or  her  own 
right.  It  is  to  be  distributed  among  the  rela- 
tives named  in  the  proportion  they  would  be  en- 
titled to  take  the  personal  property  of  the  de- 
ceased in  case  of  intestacy ;  and  to  the  end  that 
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it  msLj  appear  who  are  entitled  to  participate  in 
the  damages  recovered  it  is  required  that  the  de- 
claration shall  state  who  they  are.  In  the  pres- 
ent case  the  widow  had  the  right  of  action^  not 
exclusively  for  her  own  use,  but  for  the  joint  use 
and  benefit  of  herself  and  children." 

In  this  case  the  wife  alone  has  a  claim  upon 
which  a  recovery  in  damages  can  be  sustained. 
Her  right  should  not  be  defeated  by  the  miscon- 
duct of  her,  husband.  Upon  the  trial  she  will 
have  to  establish  her  right  to  maintain  the  action 
in  her  own  name,  or  fail.  In  the  absence  of  the 
bu^)and,  or  of  notice  to  him/ his  right  to  parti- 
cipate in  the  distribution  of  the  fund  recovered 
cannot  be  finally  determined  against  him.  What- 
ever right  he  has  may  be  preserved  by  the  Court 
controUing  the  distribution  until  he  shall  have 
had  a  hearing. 

I  desire  to  add  that  I  sat  at  the  argument  of 
this  case  in  the  Common  Pleas,  and  fully  assent- 
ed to  the  judgment  which  was  afterward  entered 
by  my  coUeagues.  Upon  further  reflection  I  am 
satisfied  that  the  demurrershould  have  been  over- 
ruled, and  that  the  error  to  which  I  contributed 
my  full  share  should  now  be  corrected  by  rever- 
sing the  judgment. 

The  judgment  is  reversed  with  a  procedendo. 

H.   B. 


Jan.  '95,  268.  March  14, 1895. 

Dickerman  v.  Eddinger. 
RockeU's  Appeal. 

IVi/l — Charge  of  annuity  on  realty. 

The  question  whether  an  annoily  is  a  charge  upon  real 
estate  is  one  of  intention.  If  the  actual  intention  appears 
.  no  form  of  words  is  necessary. 

A  charge  cannot  he  created  by  the  mere  gift  of  an  an- 
nuity, but  it  maybe  created  without  expess  words  and  by 
impKcation  firom  the  whole  will  that  such  was  the  inten- 
tion. 

While  the  mere  &ct  that  the  testator  had  no  personal 
estate  from  which  an  annuity  can  be  paid  is  not  conclu- 
sive  of  an  intention  to  charge  it  upon  the  realty,  yet  it  is 
to  be  taken  in  connection  with  other  facts  in  arriving  at  a 
conclusion,  and  is  of  more  weight  when  from  the  age  of 
the  testator  and  his  circumstances  in  life  it  is  improbable 
that  he  contemplated  any  change  in  the  character  or 
amovnt  of  his  estate. 

In  this  case  the  will  held  to  have  created  a  charge 
upon  the  testator's  realty  in  £svor  of  the  annuitant. 

Appeal  of  Margaret  Rockell,  from  the  decree 
of  the  Common  Pleas  of  Northampton  County, 
making  distribution  of  a  fund  arising  from  a 
sheriff's  sale  of  certain  realty  of  John  Eddinger, 
defendant,  upon  execution  under  a  judgment 
obtained  against  him  by  Payson  K.  Dickerman. 

Dickerman  having  obtained  judgment  against 


John  Eddinger  issued  execution  and  had  sold  a 
certain  tract  of  land  ;  the  amount  produced  by 
the  sale  was  $2,245.  Margaret  Rockell  obtain- 
ed a  rule  on  the  sheriff  to  pay  the  money  into 
Court,  which  was  made  absolute  as  to  an 
amount  sufficient  to  cover  her  claim,  and  H.  J. 
Steele,  Esq.,  was  appointed  commissioner  to 
make  distribution  of  the  fund. 

Before  the  commissioner  Mrs.  Rockell  made 
a  claim  of  $1 25  based  on  the  following  facts  which 
appeared  in  evidence. 

The  property  sold  by  the  sheriff  had  belonged 
to  Samuel  Eddinger,  who  died  seized  thereof, 
leaving  the  following  will : — 

"In  the  Name  of  god  I  Samuel  Eddinger 
of  Moore  Township  Counhr  of  Northamton 
State  of  Penn  Do  make  this  my  L4ist  will 
and  testament  as  follows 
that  is  to  Say  my  Disire 
my  son  John  he  Shall  have  one 
thousand  Dollars  in  Advance  before 
any  of  the  heirs  Shall  have  any  money 
from  my  Estate  personal  property 
first  my  Son  John  Shall  Setle  up  all 
my  Depts  funeral  Ezpence  &c. 

till  ail  is  paid 
my  son  John  he  shall  setle 
my  personal  property  as  soon 
it  is  Posibile 
he  shall  pay  the  of  the  money  from 

my  personal  goods  the  half  of 
the  money  to  my  Daughter  Magret  and 
what  is  Left  from  the  Balance  of 
the  Thousand  Dollars  he  tookt  of  for  him- 
self my  Son  John  Shall  pay  to  niy 
(  Daughter  Magret  an  Anually  one  a 
for  Dowery  •!  Hundred  and  twenty  five  Dollars  for  her 
(  Natural  Life  A  time  or  as  Long  she 
will  Ut  in  this  World 
and  my  son  John  he  shall  have 
all  my  real  Estate  for  his  own 
property  as  Soon  my  Daughter  is  Deased 
my  Son  John  Shall  not  pay  any  Longer 
Dowery  not  to  her  heirs  and  to  nobody 
interest    it  be  Stopf 

The  decedent  left  surviving  him  two  children 
John  Eddinger  the  defendant  in  the  execution 
and  Margaret  Rockell,  the  claimant,  who  had 
been  married  to  David  Rockell  on  Nov.  7, 1850. 
At  the  time  of  the  death  of  Samuel  Eddinger, 
his  real  estate  was  worth  about  l4,ooo.  From 
the  account  filed  by  his  executor  it  appeared 
that  after  paying  debts  and  expenses,  there  was 
left  of  the  personal  estate  for  distribution  1400.- 
84.  At  the  time  of  said  sale  upon  the  Dicker- 
man  judgment  public  notice  was  given,  that 
there  was  due  Margaret  Rockell  one  installment 
of  $125  under  said  annuity  which  was  payable 
on  April  i,  1893. 

Upon  these  facts  the  commissioner  awarded 
the  sum  of  ^125  to  Margaret  Rockell.  Execu- 
tions were  filed  which  the  Court,  regarding  the 
case  as  ruled  by  the  interpretation  of  the  will  by 
the  Supreme  Court  in  Rockell  v.  Eddinger,  81* 
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Pa.  523,  sustained,  and  awarded  the  sum  in 
Court  to  the  plaintiff.  Margaret  Rockell  took 
this  appeal. 

O.  H,  Meyers^  (A.  S.  Knecht  with  him),  for 
appellant. 

R.  /.  Jones ^  {R.  £,  James  with  him),  for  ap- 
pellee. 

May  20,  1895.  ^^^»  J-  '^^^  ^^^^  ^^ 
Samuel  Eddinger  was  before  this  Court  in 
1875  on  an  appeal  in  an  action  of  eject- 
ment. The  contention  then  was  that  the  will 
was  void  for  the  reason  that  it  was  contra- 
dictory and  unintelligible,  or  that  if  sus- 
ceptible of  interpretation  the  testator's  daughter 
took  a  life  estate  in  the  realty  with  remainder  to 
his  son.  It  was  then  held  that  the  intention  of 
the  testator  could  be  ascertained  :  that  the  real 
estate  was  devised  to  the  son,  and  was  not  sub- 
ject to  a  life  estate  in  the  daughter.  See  Rockell 
V.  Eddinger,  81*  Pa.  525.  The  question  now 
raised,  whether  the  annuity  to  the  daughter  was 
a  charge  upon  the  real  estate,  was  not  then  be- 
fore the  Court ;  and  we  think  that  the  learned 
Judge  of  the  Common  Pleas  was  in  error  in  con- 
cluding that  a  construction  which  denied  a  life 
estate  to  the  daughter  gaVe  the  real  estate  to  the 
son  freed  of  the  charge  of  the  annuity.  In  the 
opinion  in  Rockell  v,  Eddinger,  supra^  it  is  said 
that  the  words  following  the  devise  to  the  son 
did  not  create  a  life  estate  in  the  daughter,  but 
had  reference  to  her  annuity,  as  there  was  no 
'  devise  over  and  no  other  intention  disclosed. 
To  give  them  this  effect  it  is  not  essential  that 
they  should  fcmn  a  separate  sentence.  If  a  plan 
of  punctuation  is  adopted  by  which  they  do  iiot, 
there  is  an  express  charge  upon  the  land.  If 
they  are  separated  by  a  period,  the  reference  to 
an  annuity  is  unchanged,  and  die  connection  in 
which  they  appear  gives  strength  to  the  implica- 
tion of  a  charge. 

The  question  whether  an  annuity  is  a  charge 
upon  resJ  estate  is  one  of  intention.  If  the  act- 
ual intention  appears,  no  form  of  words  is  nec- 
essary. Unless  technical  words  by  which  rules 
of  property  are  fixed  have  been  used  the  inten- 
tion is  to  be  gathered  from  the  whole  will.  A 
charge  cannot  be  created  by  the  mere  gift  of  an 
annuity,  but  it  may  be  created  without  express 
words  and  by  implication  from  the  whole  will 
that  such  was  the  intention.  As  to  this  rule  all 
our  cases  agree,  and  any  apparent  departure 
from  it  in  the  decisions  will  be  found  to  have 
resulted  from  the  difficulty  of  applying  the  gen- 
eral rule  to  the  facts  of  a  particular  case.  In 
Ripple  V,  Ripple,  i  Rawle,  386,  Chief  Justice 
Gibson  said :  "A  legacy  may  be  charged  on 
land  by  implication.  No  form  of  words  is  nec- 
essary to  produce  the  effect,  and  when  the  in- 
tent is  manifest  Courts  are  bound  to  carry  it  into 


execution."  In  support  of  this  he  cites  Nichols 
V.  Postlethwaite,  2  Dallas,  131 ;  Hassanclever  9. 
Tucker,  2  Binn.  526;  Witman  v.  Norton,  6 
Binn.  395,  and  Dobbins  v.  Stevens,  17  S.  &  R. 
13.  This  has  since  been  followed  in  numerous 
cases,  among  them  Gilbert's  Appeal,  85  Pa.  347, 
in  which  it  was  said  by  Woodward,  J.,  "While 
in  order  to  make  legacies  a  charge  upon  land  it 
must  be  found  that  such  was  the  testator's  inten- 
tion, still  it  is  not  necessary  that  its  ascertain- 
ment should  rest  upon  direct  expression." 

In  this  case  the  intention  of  the  testator  ap- 
pears to  have  been,  first,  to  give  his  son  one 
thousand  dollars  and  then  to  divide  the  balance 
of  his  personal  estate  equally  between  his  son  and 
daughter ;  secondly,  to  give  his  daughter  an  an- 
nuity of  one  hundred  and  twenty-five  dollars  for 
life ;  third,  to  devise  the  whole <)f  his  real  estate  to 
his  son.  He  was  a  man  of  advanced  age,  and  died 
within  two  months  of  the  execution  of  the  will 
His  personal  estate,  after  the  payment  of  debts 
and  expenses  of  administration,  amounted  to 
only  four  hundred  dollars,  and  his  real  estate 
was  worth  about  four  thousand.  The  will  pro- 
vided for  an  immediate  distribution  of  the  per- 
sonalty, and  there  was  nothing  leflt  but  the.  realty 
from  which  the  annuity  could  be  paid.  It  is 
true  that  the  mere  fact  that  the  testator  had  no 
personal  estate  from  which  the  annuity  could  be 
paid  is  not  in  itself  conclusive  of  an  intention  to 
charge  it  upon  the  realty,  or  alone  a  sufficient 
ground  for  such  an  inference.  But  it  is  a  fiaict  to 
be  taken  in  connection  with  other  £;icts  in  arriv- 
ing at  a  conclusion,  and  is  of  more  weight  when 
from  the  age  of  the  testator  and  his  circumstances 
in  life  it  is  improbable  that  he  contemplated  any 
change  in  the  character  or  amount  of  his  estate. 
The  words  written  on  the  margin  of  the  willaie 
not  without  significance  in  its  constmctioD. 
They  were  written  by  the  scrivener  before  sign- 
ing. The  words  "for  dowery"  are  more  than  a 
mere  marginal  note.  They  are  connected  by  a 
bracket  with  three  lines  of  the  will  .relating  to 
the  annuity,  and  in  the  second  of  these  hnes  is  a 
caret  indicating  that  their  omission  from  the  text 
was  accidental.  This  makes  them  a  part  of  the 
will,  and  not  merely  a  memorandum  of  its  con- 
tents, and  they  are  an  aid  in  ascertaining  the 
meaning  of  a  clause  not  clear  or  free  from  doubt. 
They  were  evidently  used  in  reference  to  a 
charge  on  land  of  the  nature  of  a  dower  interest, 
and  indicate  an  intention  that  the  annuity  shouM 
be  a  charge  of  that  nature. 

The  intention  to  give  the  daughter  an  annuity 
for  life  is  clear  beyond  doubt.  The  circum- 
stances of  the  testator  and  the  nature  of  his 
property,  the  direction  for  the  immediate  distri- 
bution of  the  personalty  and  its  insufficiency  to 
sustain  a  charge,  the  use  of  words  showing  that 
the  testator  had  in  mind  a  payment  secured  on 
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land  and  the  connection  in  the  will  of  the  words 
making  provision  for  the  daughter  with  those 
creating  a  devise  to  the  son,  and  the  direction 
that  the  payment  should  be  made  by  the  execu 
tor,  who  was  also  the  devisee  of  the  land,  each 
indicate  an  intention  to  make  the.  annuity  a 
charge  on  the  real  estate,  and  taken  together 
give  rise  to  an  implication  which  we  think  is  suf* 
fidently  manifest  to  sustain  the  charge. 

The  order  of  the  Court  of  Common  Pleas  of 
November  12, 1894,  is  reversed  and  set  aside  at 
the  cost  of  the  appellee,  Dickerman,  and  the 
record  is  remitted  with  directions  that  distribu 
tion  be  made  in  accordance  with  the  report  of 
the  commissioner. 

H.    B. 


J".  '95»  5- 


January  29,  1895. 


Hickok  V.  Still. 


Equity — Trustee^^Pawer  of  saie —  Construction 
of -^Specific  performance, 

A  trustee  cannot  be  pennitted  to  deprive  himself  of  a 
power  conferred  for  the  benefit  of  the  trust,  or  so  to  fet- 
ter its  exercise  by  himself  or  his  successor  as  to  defeat  the 
purpose  of  the  trust. 

A  power  to  sell  during  the  life  of  the  husband  of  testa- 
trix, and  a  peremptory  direction  to  sell  immediately  after 
his  death,  does  not  empower  the  executor  to  enter  into  an 
agreement  giving  a  third  person  the  privilege  of  buying 
at  any  time  within  three  years  and  a  half,  and  a  Court  of 
equity  will  not  decree  specific  performance  of  such  agree- 
ment 

An  agreement  of  this  kind  is  not  a  use  of  the  power, 
bat  a  surrender  of  it  for  a  fixed  time. 

Appeal  by  Albanus  C.  Still,  trustee,  from  the 
decree  of  Common  Pleas  No.  2,  of  Philadelphia 
County,  for  defendant,  upon  a  case  stated  in 
the  nature  of  a  bill  in  equity  to  enforce  specific 
performance  of  a  contract  by  an  executor  to 
convey  real  estate. 

Sarah  K.  Still,  by  her  will,  gave  her  executor 
a  power  of  sale,  as  follows : — 

''I  authorize  and  empower  my  executor  at  any  time 
daring  the  lifetime  of  my  husband  with  his  assent,  apd  I 
direct  him  immediately  upon  the  decease  of  my  said  hus- 
band or  so  soon  thereafter  as  may  be,  to  sell  the  whole,  or 
any  p^  of  my  real  estate  for  cash,  upon  credit  or  ground 
rent,  and  to  convey  the  same  to  such  purchaser  or  pur- 
chasers in  fee  simple,  free,  clear  and  discharged  of  all 
trusts  hereby  or  otherwise  created  without  any  liability  on 
the  part  of  said  purchaser  or  purchasers  to  see  to  the  ap- 
pUcation  of  the  said  purchase  money.  The  proceeds  of 
the  sale  are  to  stand  in  lieu  of  the  realty  sold,  and  to  be 
held  upon  like  trusu.  Until  such  sale  or  sales  are  made 
my  executor  is  to  have  full  power  to  make  proper  leases, 
to  coUect  the  rent  and  to  distribute  the  net  issues  as  above 
directed  with  reference  to  the  proceeds  of  sale  of  my  real 
estate." 


of  fifty  dollars,  Charles  Still,  Sr.,  executor,  th<l^ 
agreed : — 

"That  if  Geraldine  H.  Hickok  desire  to  become  a  pur- 
chaser of  that  piece  of  ground  or  land,  with  house  and 
appurtenances  thereon,  one  hundred  and  twenty  feet 
front  by  two  hundred  feet  deep,  situate  on  Highland 
Avenue,  Chestnut  Hill,  City  of  Philadelphia,  of  which 
she  is  now  lessee  and  occupier,  at  any  time  during  her 
leasing  of  the  property  she  may  do  so  for  the  sum  of  nine 

!9)  thousand  dollars,  to  be  paid  as  follows :  Five  hundred 
500)  dollars  at  any  time  during  her  leasing  of  the 
property,  when^she  shall  be  given  a  good  and  legal  deed 
of  the  property  and  five  hundred  (500)  dollars  on  each 
ficceeding  June  and  December,  the  balance  of  that 
amount  of  nine  thousand  remaining  unpaid  to  be  secured 
by  a  mortgage  on  the  property  bearing  three  and  one-half 
per  cent,  interest  *  but  if  Genddine  H.  Hickok  become  a 
purchaser,  then  all  the  monthly  payments  which  she  may 
have  made  as  rentals  after  November,  1891,  shall,  upoik 
her  becoming  a  purchaser  of  the  property,  be  considered 
payments  which  she  has  made  on  the  purchase  of  the 
property,  for  whic^  she  shall  be  duly  credited." 

On  January  5,  1891,  Charles  Still,  as  executor, 
executed  a  renewal  of  the  lease  upon  the  same 
terms  for  a  further  period  of  thirty  months. 

During  the  continuance  of  the  lease  and  the 
renewal  thereof  payments  on  account  of  the 
purchase  money  were  made  by  the  appellant 
amoimting  to  ^250,  receipts  therefor  were  given 
duly  signed  by  Charles  Still,  executor,  and  re- 
citing that  they  were  taken  on  account  of  the 
purchase  money  of  the  property  occupied  by  the 
appellant,  and  two  of  the  said  receipts  also  con- 
tained the  statement  that  the  money  was  to  be 
returned  if  the  purchase  was  not  made.  Charles 
Still  having  diea  on  February  13,  1892,  Albanus 
C.  Still,  the  appellee,  and  the  defendant  in  the 
Court  below,  was  appointed  administrator  d.  b. 
n.  c.  t.  a.,  and  upon  his  refusal  to  comply  with 
the  contract  of  sale  this  action  was  brought 
against  him  both  in  his  capacity  as  administrator 
d.  b.  n.  c.  t.  a.  and  also  as  trustee  imder  the  will 
of  Sarah  K.  Still,  being  the  heir  at  law  of 
Charles  Still,  the  original  trustee,  there  being, 
in  the  opinion  of  counsel,  some  doubt  as  to 
whether  as  administrator  d.  b.  n.  c.  t.  a.  he  had 
the  power  to  carry  the  agreement  into  effect. 

The  question  therefore  for  the  decision  of  the 
Court  was  as  to  whether  or  not  the  contract  of 
sale  entered  into  by  Charles  Still  as  executor 
could  be  enforced  as  against  the  estate.  The 
Court  below  dismissed  the  appellant's  bill  with- 
out filing  an  opinion,  and  this  appeal  was  taken^ 

George  Stuart  Patterson,  for  appellant. 

This  contract  of  sale  was  a  valid  exercise  of 
the  power  given  in  the  will.  It  carries  out  the 
intention  of  the  testatrix ;  there  was  a  clear  in- , 
tention  on  the  part  of  the  donee  to  exercise  the 
power,  and  the  agreement  was  within  the  scope 
of  the  power. 

A  power  to  sell  includes  the  power 


to  mort- 
On  the  20th  October,  1890,  in  consideration  I  gage  *  (Lancaster  v.  Dolan,  i   Rawle,  231);  io 


Digitized  by 


Google 


330 


WEEKLY  NOTES  OF  CASES. 


make  partition  (King  v,  Merritt,  67  Mich.,  194); 
to  enter  into  executory  agreements  providing  for 
payment  in  future,  the  vendee  immediately  to 
^nter  into  posession  (Demarest  v.  Ray,  29  Barb. 
563 ;  Kennedy,  J.,  in  Ex  parte  Huff,  2  Pa.  227- 
228;  Shippen's  Heirs  v.  Clapp,  29  Id.  265.) 

There  are  no  American  authorities,  so  far  as 
the  counsel  for  the  appellant  knows,  which  im- 
peach the  validity  of  such  a  contract.  There 
are  two  English  cases,  however,  which  may  be 
urged  on  behalf  of  the  position  of  the  appellee : — 

Clay  V,  Ruflford,  5  De  G.  &  Sm.  768;  and 
Oceanic  Steam  Navigation  Co.  v,  Sntherberry,  L.R;, 
16  Ch.  Div.,236. 

These  cases  are  distinguisha.ble  from  the  cases 
at  bar.  In  the  case  of  Clay  v.  Rufford,  the 
power  was  vested  in  directors  of  a  joint  stock 
company,  who  had  no  power  to  bind  their  suc- 
cessors. 

In  Oceanic  Steam  Navigation  Co.z».  Luthberry, 
an  administrator  granted  a  lease  of  a  leasehold 
-estate  of  his  intestate,  with  the  option  of  pur- 
chase to  the  under  lessee  within  seven  years  at  a 
fixed  price.  The  Court  held  the  option  ultra 
vires ^  as  it  was  the  duty  of  the  administrator  to 
sell  the  intestate's  estate  for  the  payment  of  his 
debts,  and  though  in  some  cases  it  might  be 
necessary  to  underlet  a  leasehold,  yet  the  option 
was  an  unwarranted  exercise  of  his  power. 
There  it  was  the  duty  of  the  administrator  to  re- 
alize at  once  upon  all  the  assets ;  in  the  case  at 
bar  the  time  for  the  exercise  of  the  power  was 
.left  to  the  discretion  of  the  executor. 

That  equity  will  decree  the  specific  perform- 
ance of  an  option  cannot  be  questioned. 

Corson  v,  Mulvany,  49  Pa.  88. 
Smith  and  Fleck's  Appeal  69  Id.  474. 
Childs  V,  Gillespie,  147  Id.  173-176. 
Green  v.  Low,  22  Beavan,  625. 
Weeding  v.  Weeding,  1  J.  &  H.,  424. 
Moss  V,  Barton,  L.  R.,  i  Eq.  Cases,  474. 
Mills  V,  Haywood,  6  Ch.  Div.,  196. 
Nicholson  v.  Smith,  22  Ch.  Div.,  640. 

When  a  person  enters  into  a  contract  for  the 
execution  of  a  power  for  a  valuable  considera- 
tion, but  does  not  carry  it  into  effect  and  exer- 
cise the  power,  the  Court  will  supply  the  defect. 

Farwell  on  Powers,  335,  1893. 
^e  also — 

In  re  Dykes*  Estate,  L.  R.,  7  Eo.,  337. 
King  V,  Roney, 5  Ir.  Ch.  Rep.,  64. 
Dowell  z/.  Dew,  i  Y.  &  C,  345. 

John  G.  Johnson,  for  appellee. 

The  cases  of  Clay  v,  Rufford,  5  De  G.  &  Sm. 
'  768,  and  Oceanic  Steam  Nav.  Co.  v,  Sutherberry, 
Xi.  R.,  16  Ch.  Div.  236,  rule  this  case. 

A  decree  to  enforce  specific  performance  of  the 
agreement  would  not  be  in  accordance  with 
equity. 


Fry  on  Specific  Performance,  I389. 
2  Perry  on  Trust,  §787. 

May  20,  1895.  Fell>  !•  The  case  stated  is 
intended  to  take  the  place  of  a  bill  in  equity  to 
enforce  the  specific  performance  by  the  defend- 
ant of  a  contract  for  the  sale  of  real  estate  made 
by  his  predecessor  in  the  trust.  The  primary 
question  is  whether  the  agreement  entered  into 
by  Charles  Still,  as  executor,  was  a  valid  exer- 
cise of  the  power  of  sale  conferred  upon  kim  by 
the  will  of  Sarah  K.  Still.  The  power  given  is 
in  these  words :  ''I  authorize  and  empower  my 
executor  at  any  time  during  the  lifetime  of  my 
husband  with  his  assent,  and  I  direct  him  im* 
mediately  upon  the  decease  of  my  said  husband, 
or  so  soon  thereafter  as  may  be,  to  sell  the  whole 
or  any  part  of  my  real  estate  for  cash,  upon 
credit  or  ground  rent,"  etc.  On  October  20, 
i890,CharlesStill,  executor,  agreed  with  theplain- 
tiff  in  writing,  as  follows:  "  .  .  .  .  that  if  Ger- 
aldine  H.  Hickok  desire  to  become  a  purchaser 
of  that  piece  of  ground  or  land,  with  house  and 
appurtenances  thereon  ....  of  which  she  is 
now  lessee  and  occupier  at  any  time  during  her 
leasing  of  the  property  she  may  do  so  for  the 
sum  of  nine  (9)  thousand  dollars,  to  be  paid  as 
follows,"  etc.  The  plaintiff  was  then  in  posses- 
sion under  a  lease  from  the  executor,  which  did 
not  end  until  May  i,  1894.  Charles  Still  died 
Feb.  13,  1892,  and  letters  of  administration  de 
bonis  non  cum  testamento  annexo  were  granted  to 
Albanus  C.  Still,  the  defendant  in  the  case 
stated,  and  the  appellee.  On  December  3, 
1893,  the  plaintiff  notified  the  defendant  of  her 
intention  to  purchase  under  the  agreement. 

The  power  conferred  is  an  authority  to  sell 
during  the  life  of  the  husband,  and  a  peremptory 
direction  to  sell  immediately  after  his  death. 
As  the  husband  of  the  testatrix  was  the  executor, 
and  during  his  life  the  sole  possessor  of  the 
power,  he  might  have  made  a  sale  deferring  the 
time  of  settlement.  This  however  he  did  not 
do.  He  did  not  sell  the  property,  but  entered 
into  an  agreement  with  the  plaintiff  which  gave 
her  the  privilege  of  buying  at  any  time  within 
three  and  a  half  years.  By  this  agreement  she 
was  entirely  free ;  she  was  not  bound  to  pur- 
chase. But  he,  and  in  the  event  of  his  death 
his  successor,  in  the  trust,  was  bound  to  sell  to 
no  one  else  during  the  period  fixed .  The  vice 
of  the  agreement  is  this:  that  it  bound  the  trust 
estate,  no  matter  what  the  detriment  to  it  might 
be,  without  giving  it  any  corresponding  advan- 
tage. This  was  not  a  use  of  the  power,  but  a 
surrender  of  it  for  the  time.  It  suspended  the 
exercise  of  the  discretion  which  had  been  given 
the  executor,  and  defeated  the  direction  in  the 
will  for  an  immediate  sale  upon  his  death.  A 
trustee  cannot  be  permitted  to  deprive  himself  of 
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a  power  conferred  for  the  benefit  of  the  trust, 
or  so  to  fetter  its  exercise  by  himself  or  his  sue- 
•cessor  as  to  defeat  the  purpose  of  the  trust. 

We  do  not  find  that  the  question  involved  has 
been  decided  in  our  cases,  but  it  has  been  con- 
sidered in  two  English  cases,  Clay  v.  Rufford, 
S  De  Gex  &  Smale,  768,  and  Oceanic  Steam 
Navigation  Co.  v.  Sutherberry,  L.  R.  16,  Ch. 
Div.  236,  which,  while  differing  somewhat  in 
their  facts  from  the  one  under  consideration,  are 
decided  upon  principles  which  are  fully  ap- 
plicable to  it.  Although  they  are  against  his  con- 
tention, our  notice  lu^  been  directed  to  these 
cases  by  the  learned  counsel  for  the  appellant, 
with  the  highly  commendable  purpose  of  aiding 
the  Court  in  the  examination  of  a  question 
which  is  almost  barren  of  authority. 

We  are  of  opinion  that  the  contract  made 
with  the  plaintiff  by  Charles  Still  was  not  a  valid 
exercise  of  the  power  of  sale  conferred  upon 
him  by  the  will  of  Sarah  K.  Still,  and  the  judg- 
ment  of  the  Court  of  Common  Pleas  is  affirmed 
at  the  cost  of  the  appellant. 

w.  M.  s.,  jr. 


Jan.  '95,  310. 


Long's  Estate. 
Barner's  Appeal. 


May  I,  1895. 


Orphans'  Court — Practice — No  appeal  from  in 
terlocutory  order — Petition  and  answer  raising 
issue  of  f cut — Executors^  commissions. 

An  order  was  made  by  the  Orphans'  Court  opening  a 
decree  of  confirmation  of  an  executor's  account  upon  ap- 
plication promptly  made  by  one  who  was  a  minor  when 
the  account  was  filed  and  unrepresented  by  guardian  or 
otherwise: 

Blttd,  that  the  order  was  interlocutory  and  no  appeal 
lay  therefrom. 

The  petitioner  prayed  that  the  account  might  be  re-ex- 
amined as  to  several  specified  items  of  credit,  alleging 
that  they  had  been  improperly  allowed.  The  accountant 
61ed  a  responsive  answer  raising  issues  of  fact  on  all  these 
pcnnts: 

Heldt  that  the  answer  must  be  treated  as  conclusive 
until  overcome  by  evidence,  and  without  such  evidence 
the  only  question  the  Orphans'  Court  could  pass  upon  is 
that  of  the  accountant's  commissions. 

Motion  to  quash. 

Appeal  of  John  L.  Barner,  executor  of  the  es- 
tate of  Christian  Long,  deceased,  from  the  de- 
cree of  the  Orphans'  Court  of  Cumberland 
County,  vacating  the  confirmation  of  his  first 
and  psutial  account  as  such  executor,  and  author- 
izing James  H.  Loh,  guardian  of  Mabel  M.  Wade, 
to  file  exceptions  thereto. 

Subsequent  to  the  confirmation  of  appellant's 
account,  appellee  filed  a  petition  on  behalf  of 
his  ward  setting  forth  that  she  had  a  contingent 


interest  in  the  estate  and  had  not  been  repre- 
sented at  the  ^udit,  and  that  the  accountant  had 
claimed  and  been  allowed  improper  credits  in- 
cluding a  payment  made  for  board  of  the  de- 
cedent, and  a  charge  of  commissions.  Account- 
ant filed  an  answer  denying  the  allegations  of 
the  petition  and  accompanied  by  a  declaration 
of  five  of  the  six  children,  and  three  of  the 
grandchildren,  of  the  testator,  expressing  their 
satisfaction  with  the  account  and  disapproval  of 
the  proceedings  instituted  by  petitioner. 

The  charge  of  commissions  excepted  to  was 
^5,810.08.  There  was  a  dispute  as  to  the  value 
of  the  estate  on  which  commissions  were  prop- 
erly chargeable,  how  much  of  the  assets  had  been 
administered,  etc.  The  debit  side  of  the  ac- 
count amounted  to  1342,793.81. 
The  Court,  Sadler,  P.  J.,  said : — 
**No  depositions  were  taken  and  the  matter 
must  be  disposed  of  on  the  petition  and  answer. 
According  to  the  latter  the  payments  made  to 
Charles  Geiger  were  entirely  justified,  his  bills 
were  not  exorbitant  and  the  claim  was  a  lawful 
one.  The  answer  must  prevail  in  the  absence  of 
any  proof  to  the  contrary.  The  only  question 
for  consideration  is  whedier  the  allowance  for 
which  credit  was  taken  is  so  excessive  as  to  jus- 
tify interference  on  our  part  by  affording  the 
petitioner  an  opportunity  to  contest  his  right  to 
the  same.  There  is  no  inflexible  rule  fixing  the 
commissions  of  an  accountant.  It  may  be 
stated  that  it  is  usual  to  allow  two  and  one-half 
per  cent,  on  realty  and  five  on  personalty,  but 
much  depends,  however,  upon  the  size  of  the 
estate  and  the  trouble  and  time  required  of  the 
accountant.  The  proper  and  usual  course  is  to 
ascertain  what  the  services  of  the  trustee  may  be 
naturally  worth  and  to  award  a  fair  and  just  com- 
pensation therefor.  In  Stevenson's  Estate,  where 
owing  to  the  number  of  bequests  and  difficulties 
in  collecting  the  money, etc.,  a  considerable  por- 
tion of  the  time  and  attention  of  the  executor 
was  required  during  two  years,  a  commission 
of  three  per  cent,  was  allowed  the  estate  amount- 
ing to  1350,000.  This  was  reported  4  Wh., 
p.  104.  In  Whelen's  Appeal,  70  Pa.  410, 
three  per  cent,  was  allowed  on  an  estate  of  |i68,- 
000.  This  was  settled  on  a  review  of  the  ac- 
count of  the  executors.  In  Montgomery's  Ap- 
peal, 86  Pa.  230,  but  five  hundred  dollars  were 
allowed  on  an  estate  exceeding  ^[42,000.  As 
heretofore  stated  the  compensation  allowed 
where  the  matter  has  been  adjudiciated  by  the 
Supreme  Court  has  depended  upon  the  time  and 
effort  required  on  the  part  of  the  trustee  to  dis- 
charge the  duties  of  his  trust.  In  the  present 
case  we  have  not  placed  before  us  either  by  the 
petitioner  or  the  respondent  sufficient  informa- 
tion to  enable  us  to  determine  with  exactitude, 
what  compensation  ought  to  be  allowed  to  the 
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latter.     We  do  not  know  what  the  exact  amount 
of  the  estate  (personal)  of  C.   Long  is.    The 
amount  actually   collected  or  converted  into 
money  does  not  clearly  appear.    Whether  the 
stocks  and  bonds  and  mortgages  included  in  the 
inventory  have  in  any  considerable  degree  been 
converted  into  cash,  does  not  appear.    What 
proportion  of  the  debit  side  of  the  account  inay 
be  uncollectible  is  not  estimated.    To  enable 
the  Court  to  fix  a  lawful  allowance,  it  ought  to 
be  possessed  of  information  as  to  the  amount  of 
the  estate  converted,  its  actual  value,  and  the 
time  and  effort  required  on  the  part  of  the  exe- 
cutor to  discharge  the  duties  of  the  trust.    For 
this  purpose  testimony  had  better  betaken.  [We 
are  satisfied  that  under  the  circumstances,  as 
they  appear  to  us,  that  the  allowance  claimed, 
and  for  which  credit  has  been  taken,  is  excessive, 
and  that  the  Court  has  power  to  direct  a  re- 
view of  the  account  of  the  executor.    Indeed, 
we  believe  it  to  be  a  matter  of  right  in  this 
case  and  to  refuse  it  would  be  error  on  our  part.] 
(Second  assignment  of  error.)    See  Kinter*s  Ap- 
peal, 62  Pa.  318;   Meckel's  Appeal,  112  Pa. 
554.    It  must  be  remembered  that  the  petitioner 
in  this  case  is  a  minor  and  that  at  the  time  of  the 
confirmation  of  the  account  had  no  guardian  to 
attend  to  her  interests  (see  McGrew's  Appeal^ 
14  S.  &  R.  396).    In  Bishop's  Appeal,  26  Pa 
470,  one  of  the  items  complained  of  was  the  al 
lowance  to  the  accountant,  which  was  reduced 
after  the  granting  of  the  bill  of  review.     If  to 
the  account  permission  is  given  to  file  exceptions 
and  testimony  is  taken,  a  Court  can  determine 
what   compensation    should    be    allowed  with 
greater  certainty  than  can  be  done  with  the  in- 
formation now  before  us 

"And  now,  the  fifth  day  of  January,  1895,  the 
confirmation  of  the  first  and  partial  account  of 
John  L.  Barner,  executor  of  Christian  Long, 
made  on  the  14th  day  of  March,  1893,  is  hereby 
vacated  and  set  aside  and  James  H.  Loh,  guar 
dian  of  Mabel  M.  Wade,  is  authorized  to  file 
exceptions  on  her  behalf  to  said  account,  pro- 
vided the  same  is  done  within  twenty  days  from 
the  date  of  this  order."  (First  assignment  of 
error.) 

The  accountant  appealed,  assigning  errors  as 
above.     Appellee  moved  to  quash  the  appeal. 

A.  G.  Miller^  for  appellee,  in  support  of  the 
motion. 

There  is  no  authority  for  an  appeal  from  such 
an  interlocutory  order  in  the  Orphans*  Court. 
The  practice  is  to  let  the  parties  wait  until  the 
power  of  the  Court  has  been  exhausted  and  a 
final  decree  made. 

Eckfeldt's  Appeal,  13  Pa.  171. 
Barbara  Gesell's  Appeal,  84  Id.  238. 
Bishop's  Appeal,  26  Id.  470. ' 
Joncs*s  Appeal,  99  Id.  124. 


We  have  with  considerable  care  nuide  an  ex* 
tended  examination  of  the  cases  in  this  State  in 
which  appeals  have  been  taken.  We  have  found 
no  case  in  which  there  had  not  been  a  fmal  de- 
cree, either  in  the  sense  of  a  decree  against  the 
petitioner  and  a  refusal  to  grant  the  bill  of  re- 
view, or  where  the  rehearing  was  ranted  and 
the  questions  therein  were  heard  and  considered 
and  then  a  final  decree  made. 
The  cases  may  be  classified  as  follows : — 
I.  Cases  where  there  was  a  refusal  to  grant 
the  bill  of  review : — 


Neisly's  Appeal,  8  Fk.  457. 
Hartinan*s  Appeal,  36  Id.  70. 
Le  Moyne's  Appeal,  104  Id.  321. 
Green's  Appeal,  59  Id.  235. 
Kachlein's  Appeal,  5  Id.  95. 
George's  Appeal,  12  Id.  260. 
Bunting's  Appeal,  4  W.  A  S.  469. 
Meckel's  Appeal,  112  Pa.  554. 
Yeager*s  Appeal,  34  Id.  173. 
Russell's  Appeal,  34  Id.  258. 
Hartz'  Appeal,  2  Gr.  83. 
Keim's  Appeal,  125  Pa.  480. 
Ktthos's  Appeal,  87  Id.  100. 
HamiU's  Appeal,  88  Id.  363. 
Milligan's  Appeal,  82  Id.  389. 
Gosner's  Esute,  133  Id.  528. 
McNeel's  Estate,  68  Id.  412. 
Bishop's  Estate,  10  Id.  469. 

2.  Cases  showing  that  a  readjudication  fol- 
lowed the  opening  of  the  account,  and  no  ap- 
peal except  from  the  final  decree. 

Briggs's  Appeal,  5  Watts,  91. 
Simpson's  Appeal,  18  Weekly  Notes,  175. 
.    Young's  Appeal,  99  Pa.  74. 
Cramp's  Appeal,  81  Id.  90. 
Whclcn's  Appeal,  70  Id.  410. 
Priestley's  Appeal,  127  Id  420. 
Milne's  Appeal,  99  Id.  483. 
Scott's  Appeal,  112  Id.  427. 
Lehr'^  Appeal,  98  Id.  25. 
Kost's  Appeal,  107  Id.  143. 
Kinter's  Appeal,  62  Id.  318. 
Jones's  Appeal,  99  Id.  124. 
Bishop's  Aj^al,  26  Id.  470. 
Riddle's  Estate,  19  Id.  431. 
Stevenson's  Exr's.  Appeal,  32  Id.  318. 
Stewart's  Appeal,  86  Id.  149. 
Charlton's  Appeal,  88  Id.  476. 

We  respectfully  submit,  therefore,  that  this 
appeal  must  be  quashed. 

Edward  B,  IVatis,  for  appellant,  contra. 

May  20, 1895.  Williams,  J.  Christian  Long 
died  in  January,  1892,  disposing  by  his  last  wiU 
and  testament  of  an  estate  estimated  at  about 
one-half  million  of  dollars.  The  appellant  John 
L.  Barner  was  named  as  his  executor,  and  after 
the  death  of  Long  proceeded  to  make  probate  of 
the  will  and  take  letters  testamentary.  In  March, 
1893,  he  settled  an  account,  which  is  described 
in  the  petition  as  a  partial  account,  and  which 
was  at  that  time  confirmed  nisi.    It  was  finally 
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<:onfirmed  early  in  May.  On  the  8th  day  of 
May  the  petition  of  Mabel  M.  Wade  of  Alexan- 
dria, Va.,  by  her  guardian  James  H.  Loh,  was 
presented  in  the  Orphans'  Court  asking  to  have 
the  decree  of  confirmation  set  aside  or  opened 
and  the  account  re-examined  as  to  several  items 
specified  in  the  petition.  A  rule  to  show  cause 
was  granted,  upon  which  the  appellant  came  in 
and  made  answer  distinctly  den3ring  the  several 
allegations  on  which  the  prayer  for  relief  in  the 
petition  rested.  No  testimony  seems  to  have 
been  taken  to  dispose  of  the  issues  so  made,  but 
the  rule  was  taken  up  for  hearing  on  petition 
and  answer  and  made  absolute  generally.  The 
order  appealed  from  is  thus  seen  to  be  an  inter- 
locutory one.  It  opens  a  decree  of  confirma- 
tion upon  an  application  promptly  made  by  one 
who  was  a  minor  when  the  account  was  filed, 
and  unrepresented  by  a  guardian  or  otherwise. 
No  appeal  lies  from  such  an  order :  Jones'  Ap- 
peal, 99  Pa.  124.  But  as  we  have  the  papers 
before  us  we  feel  that  it  is  proper  for  us  to  speak 
of  the  practice  in  these  cases  and  the  course  this 
proceeding  ought  now  to  take.  The  only  item 
among  those  enumerated  as  mistaken  or  erron- 
eous that  could  be  disposed  of  by  the  Orphans' 
Court  without  testimony  was  that  of  compensa- 
tion. A  distinct  issue  of  &ct  was  raised  by  the 
answer  as  to  the  others,  and  upon  this  issue  the 
answer  must  stand  until  overcome  by  evidence. 
The  only  subject  that  is  open  to  examination 
therefore  under  the  order  now  made  by  the  Or- 
phans' Court  is  that  of  the  compensation  to 
which  the  executor  is  entitled  for  his  services  be- 
tween the  probate  of  the  will  and  the  filing  of 
his  account. 

If  the  petitioner  desires  to  go  further  than  this 
he  must  take  up  the  burden  that  the  answer  im 
poses  upon  him  and  satisfy  the  Court  by  the  evi 
dence  that  he  shall  produce  that  such  items  or 
some  of  them  should  be  re-examined ;  and  the 
order  made  should  state  the  items  as  to  which 
the  account  is  opened  and  a  re-examination  al- 
lowed. 

The  motion  to  quash  is  sustained  and  the  re- 
cord remitted  to  the  Orphans'  Court  that  further 
proceedings  may  be  had  in  accordance  with  this 
opinion. 

J.  D.  B.,  jr. 


April,  1894,  528. 

Lippincott's  Estate. 

Wills— Interpretation— The  word  ''effects''— 
The  phrase  ''personal  effects'' 

The  word  "effects"  embraces,  in  its  widest  scope  every 
form  and  species  of  personal  estate. 

"  The  phrase  "personal  effects*'  has  a  distinctly  defined 
meaning,  namely :  atticles  associated  with  the  person. 

When  a  testator  enumerates  particular  kinds  of  chattels, 
and  couples  with  them  "effects,"  or  equivalent  words,  the 
generality  of  his  expression  is  to  be  restricted  to  such  spe- 
cies of  property  as  are  ejmdem  generis  with  the  particnlar 
words. 

There  is  another  class  of  cases,  in  which  the  same 
words  of  large  significance  have  been  preceded  or  fol- 
lowed by  words  of  limited  meaning,  and  the  former 
words  are  allowed  their  full  extent  of  operation.  In  this 
class,  there  is  no  gift  of  the  residue,  and,  if  the  laiger 
word  has  not  full  play,  a  partial  intestacy  will  be  created. 

Exceptions  to  adjudication. 

The  facts  are  sufficiently  set  out  in  the 
opinion. 

Arthur  Biddle  and  J,  Rodman  Paul,  for  the 
exceptions. 

George  Tucker  Bispham^  contra. 

April  27, 1895.  Ashman,  J.  In  a  will  written 
with  the  mtelligent  regard  for  legal  accuracy 
which  characterizes  this  will,  we  may  take  it  for 
granted  that  every  material  word  was  intended 
to  contribute  its  share  in  the  expression  of  the 
testator's  meaning.  The  fact  that,  as  to  all  of 
its  many  and  varied  dispositions,  with  the  single 
exception  of  the  gift  to  the  niece,  we  are  left 
without  any  manner  of  doubt  as  to  the  exact 
purpose  of  the  testator,  is  proof  of  the  care  with 
which  the  instrument  was  prepared.  He  gave 
to  her  in  fee,  by  apt  words,  his  real  estate  in 
the  city  of  New  Orleans,  and  he  added,  ''also 
all  my  jewelry,  wearing  apparel  and  personal 
effects,  except  such  of  the  same  as  are  herein 
otherwise  disposed  of."  In  choosing  the  word 
"effects,"  he  used  a  word  of  the  widest  scope, 
which,  as  Lord  Mansfisld  said,  "is  synonymous 
with  worldly  substance"  (Hogan  v,  Jackson,  i 
Cow.  299),  and  which,  therefore,  embraces 
every  form  and  species  of  personal  estate,  and 
has  even,  in  exceptional  cases,  passed  realty. 
When  a  testator  accompanies  a  word  of  general 
meaning,  like  "effects,"  with  particulars  which 
are  embraced  within  that  meaning,  he  is  influ- 
enced by  one  of  two  motives — a  fear  that  the 
particulars  may  be  overlooked,  or  an  intent  to 
restrict  the  meaning  of  the  general  word.  It  is 
very  certain  that  this  decedent  was  not  actuated 
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by  the  former  consideration;  he  knew  that  if  he 
gave  his  effects  to  the  legatee,  he  gave  her  all 
the  personalty  he  possessed,  and  he  would  hard- 
ly commit  the  superfluous  folly  of  particularizing 
his  jewelry  and  clothing.  But,  while  he  could 
not  increase  a  term  which  was  universal,  he  could 
diminish  it.  And  he  did  this  in  a  double  way;  by 
associating  it  with  particulars,  and  by  prefixing 
to  it  the  adjective  "personal."  The  phrase  "per- 
sonal effects"  has  obtained,  by  frequent  use,  as 
distinctlya  defined  meaning  as  the  phrase"house- 
hold  effects."  It  designates  articles  associated 
with  the  person,  just  as  the  opposite  phrase  de- 
notes articles  belonging  to  the  house.  But  it 
usually  gets  this  meaning  by  being  contrasted 
in  some  way  with  household  effects,  as  when 
the  testator  bequeaths  his  personal  a^i^/ house- 
hold goods.  In  this  instance,  the  testator 
intended  to  give,  specifically,  only  his  personal 
belongings,  and  not  those  of  his  house,  and 
he  did  it  by  connecting  personal  effects  with 
articles  so  intimately  personal  to  himself  as 
his  jewelry  and  apparel.  He  excepted  from 
the  personal  effects  "such  of  the  same"  as 
were  otherwise  disposed  of.  .We  concede  that 
if  the  excluded  articles  were  not  such  as  were 
associated  with  his  person,  a  grave  doubt  would 
be  cast  upon  our  reasoning.  On  the  other  hand, 
if  they  proved  to  be  ejusdcm  generis  with  the 
items  he  enumerated,  they  would  emphasize  his 
meaning.  They  were  a  watch  and  a  small  tea 
set,  the  latter  going  to  the  daughter  of  the  lega- 
tee. This  tea  set  had  been  in  constant  use  by 
the  testator,  and  was  kept  in  or  adjacebt  to  the 
dining-room ;  and  the  only  other  silverware  he 
owned,  consisting  of  spoons,  tongs  and  a  cream, 
jug,  was  sometimes  placed  in  a  box  in  an  upper 
story.  He  lived  alone  in  the  house,  and  he  used 
the  utensils,  or  most  of  them,  upon  his  table  for 
his  own  convenience.  This  strictly  personal  use 
by  the  testator  gave  them  a  distinctive  character 
wholly  diflferent  from  that  of  other  articles  of 
domestic  use  or  ornament.  It  was  the  same  as 
if  they  had  been  marked  with  his  name,  and  had 
been  the  subject  of  a  personal  gift  to  him ;  the 
same,  indeed,  as  the  pen  or  the  inkstand  upon 
his  desk,  or  the  watch  which  he  gave  to  his 
nephew ;  so  that,  as  well  by  the  articles  which 
he  named,  as  by  those  which  he  excepted,  the 
testator  seems  to  have  intended  by  his  "personal 
eflfects,"  not  his  personal  chattels  in  the  general, 
but  only  such  as  were  associated  with  his  person. 
The  contestant  is  either  afraid  of  her  own  logic, 
or  is  too  magnanimous  to  push  it  to  its  proper 
conclusion.  If  the  term  "personal  effects"  is 
not  limited  to  the  meaning  we  have  assigned  to 
it,  it  must  denote  everything  that  is  personal, 
for,  except  in  the  way  which  has  been  suggested, 
the  testator  restricted  it  by  no  bounds  whatever. 
But  the  exceptant  has  anchored  midway  in  her 


voyage  after  results,  and  demands  only,  in  addi- 
tion to  the  jewelry  and  clothing,  the  furniture 
which  was  in  the  dwelling  of  the  decedent.  She 
can,  however,  only  establish  her  title  to  that  by 
showing  that  she  is  equally  entitled  to  his  money 
and  stocks  and  every  other  item  of  his  personal 
property.  There  is  no  escape  from  this  position. 
If  the  excepted  plate  was  furniture,  then  the  gift 
of  personal  effects  included  the  remaining  furni- 
ture. But  certain  bequests  of  money  were  also 
excluded ;  the  remaining  moneys  would  there- 
fore go  to  the  exceptant,  and  money  comine- 
hends  the  securities  which  belong  to  the  estate 
and  likewise  pass  as  effects. 

We  have,  thus  far^  reasoned  our  way  towards 
reaching  the  intent  of  the  testator  without  being 
fettered  or  guided  by  the  rules  which  have  beea 
laid  down  for  the  interpretation  of  wills.  From 
the  necessities  of  the  case,  these  rules  are  so 
flexible  that  they  lose  all  pretensions  to  scientific 
exactness.  They  are  intended  to  render  clear 
to  other  parties  what,  perhaps,  was  cloudy  in 
the  mind  of  the  testator  himself.  Such  are  the 
vagaries  of  expression  indulged  in  by  men,  when 
they  propose  to  finally  apportion  their  property, 
that  the  ideiitical  phrase  which  in  one  will  means 
one  thing,  may,  by  the  variation  of  a  word  in 
the  context,  mean  in  another  will  a  different  and 
opposite  thing.  Hence,  it  is  just  to  say,  as  was 
asserted  in  Hoge  v,  Hoge,  i  S.  &  R.  156,  that 
"cases  on  wills  have  no  great  weight  unless  ex- 
actly similar  in  every  respect."  One  rule,  for- 
mulated in  different  shapes  by  the  text  writers, 
is,  that  when  a  testator  enumerates  particular 
kinds  of  chattels,  and  couples  with  them 
"effects,"  or  equivalent  words,  the  generality 
of  his  expression  is  to  be  restricted  to  such  spe- 
cies of  property  as  are  ejusdem  generis  with  the 
particular  words.  A  vast  body  of  reported  de- 
cisions rest  for  their  authority  upon  this  prin- 
ciple. 

In  another  class  of  cases,  in  which  the  same 
words  of  large  significance  have  been  preceded 
or  followed  by  words  of  limited  meaning,  the 
former  words  have  been  allowed  their  full  ex- 
tent of  operation.  Fortunateljr  the  badge  which 
distinguishes  the  latter  class  is  so  conspicuous, 
that  little  danger  exists  of  assigning  a  case  to  it 
which  should  belong  to  the  former  class.  The 
distinction  is,  that  in  the  one  set  of  cases  the 
testator  has  added  a  residuary  clause  which 
would  be  wiped  out  if  the  larger  word  of  gift 
was  not  restricted,  and  in  the  other  there  is  no 
gift  of  the  residue,  and,  if  the  larger  word  has 
not  full  play,  a  partial  intestacy  will  be  created. 
We  do  not  say  that  this  is  the  sole  distinction 
which,  in  every  instance,  has  determined  the 
mind  of  the  Court.  Sometimes  the  circumstan- 
ces surrounding  the  testator,  and  sometimes  pe- 
culiarities of  expression  in  his  will,  have  been 
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the  factors.     An  opinion  which  should  attempt 
to  analyze  the  cases  which  are  to  be  found  under 
these  divisions  would  swell  into  a  legal  treatise, 
which  we  do  not  propose  to  write  at  present. 
In  Crichton  v,  Symes,  3  Atk.  6i,  a  testatrix  be- 
queathed all  her  ''^oods,  wearing  apparel  of 
what  nature  and  kind  soever,  except  her  gold 
watch. ' '     Lord  Hard wicke  held  that  '  'goods' ' 
must  be  restricted  to  household  furniture,  and 
did  not  imply  the  residue  of  the  estate,  because 
a  le^^acy  of  jQ^o  had  followed  the  gift.  In  Cav- 
endish V,  Cavendish,  i  Bro.  C.  C.  467,  the  be- 
quest was  of  a  cabinet  of  curiosities,  viz.,  gems, 
medals,  coins,  etc.,  "and  other  valuable  things." 
Lord  Thurlow  decreed  that  the  general  words 
were  confined  to  things  ejtisdem  generis  with 
those  described,  and  that  personal  ornaments 
did  not  pass  to  the  legatee.     In  Woolcomb  v. 
Woolcomb,  3  P.  Wms.  112,  it  was  held  that 
cash  and  bonds  did  not  pass  under  a  gift  of  "all 
the  furniture,  plate,  household  goods  and  other 
goods  (except  books  and  papers),  and  all  the 
stock  withindoors  and  without,"  because,  while 
'^all  other  goods"  were  words  of  the  largest  ex- 
tent, they  must  be  restricted  to  things  of  the  na- 
ture of  household  goods,  and  because,  if  taken 
in  anv  other  sense,  the  residuary  gift  which  fol- 
lowed would  be  defeated.     So  in  Rawlins  v, 
Jennings,  13  Ves.  39,  where  the  testator  gave  to 
his  wife  certain  bank  stock  and  all  his  "house- 
hold furniture  and  effects  of  what  nature  or  kind 
soever,"  and  then  bequeathed  cash  and  stock  to 
others.  Sir  William  Grant  held  that,  part  of  the 
property  having  been  given  specifically  to  the 
widow,  the  word  "effects"  must  receive  a  limited 
interpretation,  and  be  confined  to  articles  of  the 
same  character  as  those  particularly  designated. 
Fisher  v.  Hepburn,  14  Beav.  627,  Patterson  v, 
Huddart,  17  Beav.  210,  Hotham  v,  Sutton,  15 
Ves.  319,  and  Ellis  ».  Selby,  7  Sim.  352,  illus- 
trate the  same  principle.     It  was  recognized  in 
Planter's  Bank  v.  Sharp,   6  How.  U.  S.  321, 
Woodbury,  J.,    saying :     "When    the    word 
'effects'  is  used  alone  or  simpUciier^  it  means  all 
kinds  of  personal  estate.     But  if  there  be  some 
word  used  with  it,  restraining  its  meaning,  then 
it  is  governed  by  that,  or  means  something  ejus- 
dem  generis y     It  was  said  in  Ennis  v.  Smith, 
14  How.  421,  ^^effects  in  connection  with  some- 
thing particular  and  certain,  is  limited  by  its 
association  to  other  things  of  a  like  kind.  .  .  . 
In  some  instances,  in  wills,  the  word  has  carried 
the  whole  personal  estate.  When  in  connection 
with  words  of  themselves  of  larger  meaning,  or 
of  fixed  legal  import,  such  a  clause  in  a  will  is 
residuary."     The  larger  meaning  prevailed  in 
Campbell  v.  Prescott,  15  Ves.  500;  Michell  v. 
Michell,  5  Madd.  59  j  Flemming  v.  Burrows,  i 
Russ    276 ;  Kendall  v,  Kendall,  4  Russ.  360 ; 
Arnold  v.  Arnold,  2  Myl.  &  K.  365  ;  Swinfer 


».  Swinfer,  29  Beav.  207.  Carefully  examined, 
each  of  these  cases  will  be  found  to  have  turned 
upon  the  need  of  avoiding  an  intestacy,  or,  as 
ip  Kendall  v,  Kendall,  upon  the  unmistakable 
anxiety  of  the  testator  to  enumerate  every  spe- 
cies of  property,  in  order  that  the  legatee  might 
Uke  everything.  Reimer's  Estate,  159  Pa.  212, 
which  was  weighted  with  a  dissenting  opinion, 
was  a  gift  to  testator's  brother  of  "any  and  all 
of  my  household  ^oods,  books,  clothing,  furni- 
ture, etc.,  that  he  may  desire;  the  balance  of 
the  personal  effects  to  be  divided  among  the 
children  of  my  sister."  If  the  brother  took  the 
specified  articles,  as  he  was  entitled  to,  there 
would  have  been  nothing,  under  a  restricted 
meaning  of  "personal  effects,"  to  go  to  the 
children,  and  there  would  have  been  an  intes- 
tacy as  to  the  great  bulk  of  the  personal  estate. 

We  think  that  the  contestant  is  entitled  to 
those  articles,  forming  part  of  the  tea  service,, 
which  were  not  the  subject  of  the  specific  be- 
quest to  her  children. 

The  exceptions  are  dismissed. 

F.    B.    N. 


July,  1880, 9. 

Springer's  Estate. 

Minors'  estates^-Guardians — Voidable  payments 
by — Ratification^  when  minor  sui  juris — Neg- 
lect to  disaffirm. 

The  guardian  of  a  minor  paid,  out  of  the  principal  of 
the  estate,  varions  sums  to  her  which  she  gave  her  mother 
for  household  expenses : 

Heidi  that  the  guardian  would  be  surcharged  for 
amounts  so  paid. 

The  minor  arrived  at  age  in  1882  or  1884,  but  de- 
manded no  account  until  October,  1894.  Upon  the 
audit,  she  demanded  that  the  guardian  be  surcharged  as 
above: 

Heldt  that  she  had  slept  so  long  upon  her  rights  that 
she  must  be  considered  to  have  ratified  and  confirmed 
the  acts  of  her  guardian. 

Exceptions  to  adjudication. 
The  facts  are  sufficiently  stated  above  and  in 
the  opinion. 
Leonard  Myers^  for  exceptions. 
John  Shallcrossy  contra. 

March  30,  1895.  Ferguson,  J.  The  small 
estate  of  this  minor  appears  to  have  been  all 
paid  to  her,  at  various  times  during  her  minor- 
ity, by  the  administrator  c.  t.  a.  of  the  will  of 
her  uncle,  from  whom  it  was  derived,  or  by  her 
guardian,  who  was  subsequently  appointed,  and 
whom  it  is  now  sought  to  surcharge.  The 
minor,  as  she  received  the  money,  appears  to 
I  have  handed  it  to  her  mother,  who  used  it  in 
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the  fisimily  for  different  purposes,  which  are  fully 
detailed  in  the  evidence,  and  which  it  is  not 
necessary  to  recapitulate.  It  is  sufficient  to 
state  that  the  money  was  not  used  in  the  educa- 
tion and  maintenance  of  the  minor,  although 
she,  no  doubt,  participated,  with  the  other 
members  of  the  family,  in  some  of  the  benefits 
of  its  use.  It  was  not  spent  for  necessaries  for 
her,  and  therefore  all  the  payments  were  im- 
providently  made.  While  it  is  true  that  a  guar- 
dian has  the  right  to  spend  his  ward's  money, 
«ither  principal  or  income,  for^  any  purposes  of 
maintenance  or  education  within  proper  limits, 
considermg  the  sixe  of  the  estate  and  the  fu- 
ture expectations  of  the  minor,  without  any  or- 
der of  this  Court  (Flade's  minors,  i6  Phila. 
227),  yet  it  is  also  true  that  he  has  no  right  to 
hand  over  to  a  minor  the  principal  of  her  es- 
tate, to  spend  at  her  will  and  pleasure,  or  to 
give  to  some  one  else  to  spend  for  her. 

In  this  case,  the  minor,  who  was  nineteen 
years  old,  and  whose  intellect  was  then,  per- 
haps, as  mature  as  it  is  to-day,  as  the  auditing 
Judge  sajTS,  **either  from  motives  of  generosity 
or  of  filial  duty,  or,  probably,  as  the  result  of 
her  mother's  importunities,  applied  to  the  ad- 
ministrator, while  the  money  was  in  his  hands, 
and  afterwards  to  her  guardian,"  for  these 
sums,  which  she  received  on  account  of  the  prin 
cipal  of  her  estate.  Neither  the  administrator 
nor  the  guardian  had  any  right  to  pay  the  same 
to  her ;  and  while  there  may  be  no  doubt  that 
she  fully  knew  what  she  was  doing  when  she  re- 
ceived the  money,  and  fully  understood  all  the 
purposes  for  which  it  was  being  applied  by  her 
mother,  yet  she  was  just  as  much  an  infant,  in 
the  eyes  of  the  law,  as  if  she  were  being  carried 
in  her  mother's  arms.  Any  payments,  there- 
fore, made  to  her  during  her  minority  might  as 
well  have  been  made  to  a  stranger,  so  far  as 
concerned  the  accountant's  justification  in 
vouching  his  account  in  this  Court. 

If,  on  attaining  full  age,  this  minor  had  de- 
manded an  account,  her  guardian  would,  un- 
doubtedly, have  been  surcharged  with  every 
dollar  that  had  thus  been  improperly  paid  to 
her,  because  what  money  he  did  not  pay  him- 
self was  paid  by  the  administrator,  whose  ac- 
count he  allowed  to  be  confirmed  without  ob- 
jection or  exception,  notwithstanding  these  im- 
proper disbursements  were  shown  by  it,  and  he 
accepted,  as  his  ward's  share  of  the  estate,  a 
sum  much  less  than  was  due  to  her. 

But  while  there  has  undoubtedly  been  dere- 
liction of  duty  upon  the  part  of  the  guardian, 
there  has  also  been  such  laches  upon  the  part  of 
the  late  minor,  in  asserting  her  rights,  as  would 
amount  to  a  confirmation  or  ratification  of  his 
actions. 

The  minor  arrived  at  full  age  in   1882  or 


1884.  There  is  a  conflict  in  the  evidence  upon 
this  point,  but  whichever  is  correct  is  imma- 
terial, as  it  is  sufficient  for  the  decision  of  this 
case  to  accept  either  date.  No  account  was  de- 
manded from  the  guardian  until  October,  1894, 
at  least  ten  years  after  her  majority.  It  is  true 
that  the  minor  alleges  that,  in  1890,  when  the 
pajrment  of  a  note  which  she  and  her  husband 
had  given  the  accountant  was  demanded,  she 
requested  an  account,  but  this  was  eight  yean 
after  she  had  received  all  of  her  money,  and  at 
least  six  years  after  her  arrival  at  age ;  besides, 
if  she  wanted  an  account,  there  was  a  legal 
method  of  getting  it,  to  which  she  resorted  in 
1894,  when  she  petitioned  for  ^  citation. 

Admitting  that  all  the  pajrments  made  to  this 
minor  were  improper,  and  this  must  be  con- 
ceded, the  only  inference  to  draw  from  her  de- 
lay in  asking  for  an  account  is,  that  when  she 
became  sui  Juris ^  recognizing  the  fact  that  she 
had  received  into  her  own  hands  all  that  be- 
longed to  her,  she  confirmed  the  said  pajrments, 
which  were  not  void,  but  only  voidable,  and 
therefore  subject  to  her  confirmation. 

In  the  recent  case  of  Dolph  v.  Hand,  156  Pa. 
97,  where  the  minor  executed  a  deed  when  only 
seventeen  years  of  age,  the  Supreme  Court  say : 
''The  deed,  as  James  M.  Dolph  executed  in  his 
minority,  di^  not  bind  him  if,  upon  coming  of 
age,  he  decided  to  disaffirm  it.  He  could  af- 
firm or  disaffirm  at  the  proper  time.  His  deed 
was  therefore  not  void,  but  voidable,  and  the 
right  to  avoid  it  was  personal  to  himself.  This 
right  ought,  in  justice  to  all  the  parties  and  as 
a  matter  of  public  policy,  to  be  exercised  within 
a  reasonable  time  or  be  treated  as  lost  by 
waiver.  If  one  who  has  the  right  to  elect  does 
not  exercise  it  within  a  reasonable  time,  but, 
with  full  knowledge  of  his  privilege,  omits  or 
neglects  to  assert  it,  his  omission  may  foirly  be 
regarded  as  the  equivalent  of  an  act  of  affirm- 
ance and  amounting  in  fact  and  in  law  to  rati- 
fication." 

This  decision  settles  the  case  now  under  con- 
sideration. While  the  auditing  Judge  Ytry  fully 
considered  the  law  upon  this  subject,  and  cited 
numerous  authorities  to  show  that  the  views  ex- 
pressed in  the  above  opinion  are  correct,  yet, 
as  this  is  the  last  utterance  of  our  Supreme 
Court  on  the  subject,  it  is  not  necessary  to  go 
further.  Applying  the  principles  therein  laid 
down  to  this  case,  there  is  no  escape  from  the 
conclusion,  that  the  late  minor  has  slept  so  long 
upon  her  rights  that  the  same  must  now  be  con- 
sidered as  having  been  waived  by  her,  and  that 
she  has  ratified  and  confirmed  all  that  her  guar- 
dian has  done  in  the  premises. 

The  exceptions  are  dismissed  and  the  adjudi- 
cation confirmed. 

F.    B.    N. 
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Vol.  XXXVI.]  FRIDAY,  JUNE  21,  iSgs-  [No.  19. 


Jttly,  '94, 98.  March  4,  1895. 

Schwartz's  Estate. 

Orphans*  Court^-^JurisdUtion  of-^Powers  of 
appointment — Execution  of -^Estates  passing 
under. 

The  Orphans*  Court  has  no  jurisdiction  to  make  a  de- 
cree upon  a  conveyance  by  an  executor  or  trustee  under 
a  power  conferred  by  will,  unless  the  aid  of  the  Court  is 
required  to  supply  some  omission  in  the  terms  of  the 
instrument  creating  the  power. 

Such  a  decree  would  add  nothing  to  the  efficacy  of  the 
power,  if  properly  exercised,  nor  give  it  validity  if  im- 
ixroperly  exercised. 

S.,  Inr  his  will  devised  to  his  wife  A.,  during  her  na- 
tural life,  the  use  and  occupancy,  rents,  issues  and  pro- 
mts of  all  his  real  estate,  with  power  "to  divide  and  par- 
cel out  the  same  amongst  my  five  sons,  upon  such  con- 
-ditums  and  terms  as  she  shall  deem  just  and  right.''  S. 
left  to  survive  him  his  widow,  five  sons,  and  the  children 
of  two  daughters.  His  widow  A.  petitioned  the  Orphans' 
Omrt  to  ratify  and  confirm  the  division  of  the  real  estate 
-made  by  her  among  four  of  the  sons  of  S.  and  a  daughter 
of  the  fifth  who  had  died  since  the  death  of  his  father : 

fftU,  that  the  Orphans'  Court  had  no  jurisdiction  of 
the  matter. 

HeU^  ftirther,  that  the  five  sons  of  S.  took  a  vested  es- 
tate in  remainder  in  their  fadier's  real  estate,  which  upon 
4he  death  of  any  one  of  them  passed  to  his  heirs. 

The  question  as  to  whether  under  the  power  of  ap- 
fXMBtment,  the  widow  could  make  unequal  distribution 
4unoiig  the  remaindermen,  not  decided. 

Appeal  of  Sarah  Ann  Schwartz,  from  the  de- 
cree of  the  Orphans'  Court  of  Berks  County,  dis- 
nissiDg  her  petition  prajdng  the  Court  to  ratify 
and  confirm  the  division  and  allotments  of  the 
real  estate  of  Levi  Schwartz,  deceased,  to  and 
among  his  sons,  as  proposed  by  the  said  Sarah 
Ann  Schwartz,  in  pursuance  of  the  power  vested 
in  her  by  the  last  will  and  testament  of  Levi 
Schwartz,  deceased. 

The  fisicts  of  this  case  were  as  follows  :  Levi 
Schwartz,  of  Longswamp  Township,  Berks 
County,  Penna.,  died  on  May  3,  1889,  leaving 
to  survive  him,  his  widow,  Sarah  Ann  Schwartz, 
five  sons,  Reuben,  Samuel,  George,  Jonathan, 
and  Francis,  a  daughter  Eliza,  intermarried 
within  Edwin  H.  Trexler,  and  the  children  of 
another  daughter  Mary,  intermarried  with  Ma- 


noah  S.  Ix)ng.  By  his  will  dated  January  1 7, 
1882,  and  duly  probated  September  20,  1889, 
he  provided,  inter  alia,  as  follows : — 

'<!  give  and  bequeath  unto  my  said  wife  the 
use  and  occupancy,  rents,  issues,  and  profits, 
(without  any  account  to  be  rendered  for  the 
same  during  her  lifetime,  subject,  nevertheless, 
to  the  legacies,  hereinafter  to  Edwin  H.  Trexler 
and  Manoah  S.  Long)  of  all  of  my  real  estate 
of  which  I  shall  die  seized  wheresoever  the  same 
be  situated,  during  her  natural  life." 

"And,  I  do  hereby  authorize  and  empower 
my  said  wife  to  let  my  said  real  estate  or  any 
part  thereof  to  such  person  or  persons,  for  such 
term  or  terms  and  for  such  rent  or  rents  as  she 
may  deevi  proper,  or  divide  and  parcel  out  the 
same  amongst  my  five  sons,  Reuben,  Samuel, 
Jonathan,  George  and  Francis  upon  such  condi- 
tions and  terms  as  she  shall  deem  just  and  right. 
And  in  case  no  such  division  be  made  during 
the  lifetime  of  my  said  wife  then  the  same  shall 
descend  and  pass  to  the  said  five  sons  and  their 
heirs  according  to  the  intestate  laws  of  the  Com- 
monwealth of  Pennsylvania,  relating  to  the  parti- 
tion of  real  estate." 

He  gave  to  Edwin  H.  Trexler  and  his  chil- 
dren by  testator's  daughter,  Eliza,  1 1,200  to  be 
paid  by  his  wife,  Sarah  Ann,  out  of  the  rents, 
assues  and  profits  of  the  real  estate,  if  she  could 
conveniently  do  so,  in  biennial  payments  of 
I200,  without  interest ;  and  to  Manoah  S.  Long 
and  his  children  by  testator's  daughter,  Mary,  a 
like  legacy  of  1 1,200,  to  be  paid  by  his  wife, 
Sarah  Ann,  out  of  the  rents,  issues  and  profits 
of  the  real  estate,  if  she  could  conveniently  do 
so,  in  biennial  pajrments  of  |2oo,  without  inter- 
est; and  in  case  the  legacies  are  not  so  paid  by 
the  widow  in  her  lifetime,  the  legacies,  or  the 
parts  of  them  remaining  unpaid,  ''shall  be  a 
charge  upon  and  first  paid  out  of  the  devise  to 
my  sons  Reuben,  Samuel,  Jonathan,  George  and 
Francis." 

Samuel  Schwartz  died  on  Tune  8,  1893,  leav- 
ing a  widow,  and  a  minor  child,  for  whom  the 
Pennsylvania  Trust  Company,  of  Reading,  was 
appointed  guardian.  For  the  purpose  of  exer- 
cising the  power  conferred  upon  her,  under  the 
control  of  the  Orphans*  Court,  on  January  6, 
1894,  the  widow  presented  her  petition  to  the 
Orphans'  Court  of  Berks  County,  setting  forth, 
inter  alia,  that  in  pursuance  of  the  power  con- 
ferred upon  her  by  the  last  will  and  testament 
of  Levi  Schwartz,  she  has  determined  to  divide 
the  real  estate  among  the  sons,  "upon  such 
terms  and  conditions  as  she  deems  just  and 
right."  That  she  allotted  to  George  W.  Schwartz, 
purpart  No.  i,  being  a  farm  which  she  valued 
at  112,325,  and  purpart  No.  2,  a  tract  of  wood- 
land, which  she  valued  at  |8oo,  upon  the  condi- 
tion that  he  paid  to  the  petitioner  annually  dur* 
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ing  her  natural  life  the  sum  of  ^350  and  furnish 
her  with  some  grain  and  provisions,  and  also  pay 
the  legacies  in  favor  of  the  two  daughters  of 
1 1, 200  each,  charged  on  the  land;  and  to 
Jonathan  W.  Schwartz  ^2,275,  to  Francis  W. 
Schwartz  |i,575,  to  Reuben  Schwartz  ^1,775, 
and  to  Bessie  Eva  Schwartz,  the  minor  child  of 
Samuel  Schwartz,  deceased,  1 1,500.  That  she 
allotted  to  Francis  W.  Schwartz  purpart  No.  3, 
being  a  house  and  lot  of  ground,  which  she 
valu^  at  1 700 ;  and  to  Reuben  Schwartz  purpart 
No.  4,  being  a  house  and  lot  of  ground,  which 
she  valued  at  I500 ;  and  to  George  W.  Schwartz, 
Reuben  Schwartz,  Francis  W.  Schwartz  and 
Jonathan  W.  Schwartz,  as  tenants  in  common, 
purpart  No.  5,  being  a  tract  of  woodland.  She 
prayed  that  the  allotments  so  made  be  ratified 
and  confirmed  by  said  Court,  and  that  the  same 
be  adjudged  to  them  respectively,  their  heirs  and 
assigns  forever,  upon  the  conditions,  charges  and 
stipulations  above  named. 

George  W.  Schwartz,  Francis  W.  Schwartz 
and  Reuben  Schwartz  accepted  in  writing  the 
allotments  so  made  to  them  respectively,  which 
acceptances  were  attached  and  filed  with  the 
petition. 

On  January  20,  1894,  Jonathan  W.  Schwartz, 
Ellen  Schwartz,  widow  of  Samuel  Schwartz,  de-^ 
ceased,  and  the  Pennsylvania  Trust  Company,  of 
Reading,  Pa.,  guardian  of  Bessie  Eva  Schwartz, 
filed  an  answer,  alleging  that  the  widow  had  no 
power  under  the  will  of  Levi  Schwartz,  to  divide 
and  allot  the  real  estate  in  the  manner  and  pro- 
portions set  forth  in  her  petition ;  that  the  valua- 
tion of  real  estate  was  unjust,  unfair  and  inade- 
quate ;  and  that  the  proceedings  were  ill^al. 

A  replication  was  filed  on  behalf  of  the  widow, 
and  the  case  came  on  for  hearing,  when  the 
Court,  Bland,  P.  J.,  dismissed  the  petition,  fil- 
ing, inter  aUa^  the  following  opinion: 

''My  conclusions  are : — 

"I.  That  Sarah  Ann  Schwartz  is  clothed  with 
power  by  the  will  of  Levi  Schwartz  to  divide 
and  parcel  out  his  real  estate  among  his  surviv- 
ing sons,  viz. :  Reuben  Schwartz,  George 
Schwartz,  Jonathan  Schwartz  and  Francis 
Schwartz,  upon  such  conditions  and  terms  as  she 
shall  deem  right  and  just. 

"2.  That  Bessie  Eva  Schwartz  is  not  a  proper 
object  of  the  power  vested  by  the  will  of  Levi 
Schwartz  in  Sarah  Ann  Schwartz,  and  the 
scheme  of  division  submitted  to  the  Court  which 
directs  the  payment  of  |i,soo  to  the  Pennsyl- 
vania Trust  Company  is  unlawful  as  in  excess  of 
the  power. 

"3.  That  a  proper  exercise  of  the  power  re- 
quires the  allotment  of  land  to  each  of  the  said 
surviving  sons  of  Levi  Schwartz,  and  that  the 
correct  mode  of  execution  of  the  power  is  by  a 
declaration  in  writing  reciting  the  power,  and 


assigning  to  the  appointees  respectively,  by  spe- 
cial description,  the  land  intended  to  be  alloted 
to  each  in  the  division  made. 

"The  division  proposed  by  the  petitioner  being 
in  excess  of  her  power,  in  giving  a  part  of  the 
valuation  money  of  the  land  to  Bessie  Eva 
Schwartz,  the  prayer  of  the  petition  is  refused." 

Whereupon  the  petitioner  took  this  appeal, 
assigning  for  error,  this  action  of  the  Court. 

D.  Nicholas  Schaeffery  for  appellant. 

The  Orphans*  Court  has  power  to  control  tes- 
tamentary trustees  in  the  exercise  of  power  over 
real  and  personal  -estate. 

Dundas*!  Appeal,  64  Pa.  325. 
Daily's  Appeal,  87  Id.  487. 
Mussleman's  Appeal,  65  Id.  480. 

Where  a  power  of  appointment  is  given  by 
will  to  distribute  property  among  certain  classes 
of  persons,  the  power  is  to  be  treated  as  a  trust. 

2  Strong's  Eq.  Juris.,  sec.  1062. 

That  it  was  the  intention  of  the  testator,  that 
the  issue  of  a  deceased  son  should  share  in  the 
distribution  is  clear,  from  his  provision,  that  in 
case  the  power  of  appointment  was  not  executed, 
the  property  should  descend  to  the  five  sons  and 
their  heirs. 

Swaby*s  Appeal,  14  Wxbkly  Notbs,  553. 
Ingraham  v.  Meade,  3  Wall.  Jr.  (C.  C.)  32. 

The  allotment  of  the  real  estate  to  some  of  the 
sons,  with  directions  that  they  pay  owelty  to  the 
others  is  a  legal  exercise  of  the  power,  because: 
ist,  such  was  the  intention  of  the  testator,  and, 
2d,  the  money  so  paid  by  one  son  to  another  as 
owelty,  is  in  law  realty. 

Postlethwaite*s  Appeal,  68  Pa.  478. 
Follweiler*s  Appeal,  102  Id.  581. 
McCane's  Appeal,  65  Id.  450. 
Sayers's  Appeied,  79  Id.  428. 
Penneirs  Appeal,  20  Id.  515. 

Fitz  Daniel  Ermentrout,  (with  him  Ermen- 
trout  and  Ruhl),  for  appellees. 

By  the  terms  of  the  will,  immediately  upon 
the  death  of  the  testator,  the  remainder  in  fee 
vested  in  his  five  sons,  and  their  respective  es- 
tates  cannot  be  divested  by  the  exercise  of  the 
power,  since  it  is  not  one  of  selection,  but  dis- 
tribution. 

Wickersham  v.  Savage,  58  IVu  365. 
Fidelity  Company's  Appeal,  4  Wbxkly  Notbs,  265. 
Pepper's  Appeal,  21  WiCkKLY  Notes,  388. 
Neilson*s  Estate,  17  Weekly  Notes,  158  and  326. 

Further,  the  Court  has  no  jurisdiction  of  the 
case ;  the  whole  proceeding  was  an  attempt  to 
give  an  act,  the  right  to  perform  which  the  peti- 
tioner claimed  to  be  in  her,  the  ^ction  of  a 
judicial  decree. 

May  20,  1895.  Fell,  J.  We  agree  with 
the  learned  Judge  of  the  Orphans'  Court  that 
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the  will  of  Levi  Schwartz  conferred  upon  his 
widow,  the  petitioner  in  this  case,  power  to  di- 
vide and  parcel  out  his  real  estate  among  his  five 
sons.  We  do  not  agree  with  him  in  the  opinion 
that  no  division  or  allotment  could  be  made  by 
her  to  Bessie  Eva  Schwartz,  the  daughter  of  one 
of  the  sons  who  died  after  his  father.  The 
mother  had  a  life  estate  with  no  testamentary 
power.  The  testator's  object  appears  to  have 
been  to  confer  upon  her  the  power,  to  be  exer- 
cised at  her  discretion,  to  make  partition.  As 
a  necessary  incident  of  this  power  to  divide 
upon  terms  and  conditions  to  be  fixed  by  her  she 
could  determine  the  purparts  of  each,  the 
amounts  to  be  paid  as  owelty,  and  the  manner 
of  payment.  The  gift  to  the  sons,  subject  to  the 
mother's  life  estate,  is  of  a  fee,  the  five  taking  as 
tenants  in  common.  The  power  was  to  distrib- 
ute and  divide  among  those  in  whom  the  estate 
was  vested,  and  its  exercise  could  not  divest  an 
estate  or  reduce  it  from  a  fee  to  a  life  estate. 
Such  a  construction  cannot  be  adopted  in  the 
absence  of  express  words  or  necessary  intend- 
ment, neither  of  which  can  be  found  in  the  will. 
Upon  the  death  of  one  of  the  sons  the  remain- 
der  vested  in  him  by  his  father's  will  descended 
to  his  daughter,  and  an  apportionment  to  her 
was  a  proper  exercise  of  the  power. 

Whether  under  the  power  to  subject  the  shares 
to  terms  and  conditions  she  could  determine  the 
relative  proportions  of  the  shares  and  make  an 
unequal  distribution  it  is  unnecessary  to  consider, 
as  the  whole  proceeding  was  outside  of  the  juris- 
diction of  the  Court  and  any  expression  of  opin- 
ion upon  the  subject  would  be  a  mere  dictum. 
The  question  of  jurisdiction  was  distinctly  raised 
by  the  supplemental  answer  to  the  petition. 
TTiere  is  no  express  grant  of  power  to  the 
Orphans'  Court  which .  will  support  the  decree 
a^ed  for,  and  it  cannot  be  sustained  as  an  inci- 
dental power.  Even  a  Court  of  general  equity 
jurisdiction  does  not  possess  the  power  here  in- 
voked* No  decree  can  properly  be  made  upon 
a  conveyance  by  an  executor  or  trustee  under  a 
power  conferred  by  will,  unless  the  aid  of  the 
Court  is  required  to  supply  some  omission  in  the 
terms  of  the  instrument  creating  the  power — as 
in  the  case  of  a  sale  under  a  will  directing  a  con- 
version but  not  sa3ring  by  whom  it  shall  be 
made.  In  other  cases  the  decree  of  the  Court 
would  add  nothing  to  the  e£Scacy  of  the  power 
if  properly  exercised,  nor  give  it  validity  if  im- 
properly exercised.  Here  there  is  no  trust; 
the  power  is  a  mere  naked  power,  purely  discre- 
tionary with  the  donee  and  not  subject  to  the 
control  of  any  Court :  Perry  on  Trusts,  sec. 
24&,  ei  seq.  Whether  it  has  been  properly  ex- 
ercised can  be  determined  only  when  the  ques- 
tion properly  arises.  If  after  the  death  of  the 
life  tenant  proceedings  in  partition  or  ejectment 


should  be  instituted,  no  decree  of  the  Court 
made  now  would  conclude  the  rights  of  the  par- 
ties. 

The  order  of  the  Court  denying  the  prayer  of 
the  petition  is  affirmed. 

s.   H.    T. 


Jan.  '95»  93- 


March  28,  1895. 


Smith  V.  Ervin. 


Partnership — Evidence  of  dissolution. 

In  this  case  notice  haTing  been  given  by  a  partner  of 
Iiis, intention  to  withdraw  in  accordance  with  the  articles 
of  association,  but  the  subsequent  conduct  of  the  partners 
being  inconsistent  with  his  haying  severed  the  partnership 
relation,  it  was  held  l^  the  Court  upon  the  facts  of  the 
case  that  the  partnership  relation  continued. 

Williams  and  Mitchell,  JJ.,  dissented. 

Appeal  of  Spencer  Ervin  and  Edward  D. 
Toland,  trading  as  Ervin  &  Toland,  defendants, 
from  decree  of  the  Common  Pleas  No.  4,  of 
Philadelphia  County,  in  favor  of  Frank  W. 
Smith,  plaintiff,  sustaining  exceptions  to  the  re- 
port of  J.  Levering  Jones,  Esq.,  to  whom  the 
case^had  been  referred. 

Exceptions  to  the  report  of  the  referree  hav- 
ing been  sustained  in  an  opinion  by  THAvm,  P. 
J.,  the  defendants  appealed,  assigning  the  action 
of  the  Court  as  error.  The  facts  are  stated  in 
the  opinion  of  the  Supreme  Court. 

y.  Bayard  Henry  and  Richard  C.  Dale,  for 
appellants. 

John  G,  Johnson^  {Frank  P,  Prichard  with 
him),  for  appellees. 

May  20,  1895.  Dean,  J.  On  the  13th  of 
January,  1890,  Smith,  Ervin  and  Toland,  in  firm 
name  of  Ervin  &  Toland,  formed  a  limited 
partnership  as  stock-brokers,  under  Act  of  21st 
March,  1836,  and  supplements;  the  place  of 
business  was  Philadelphia.  Ervin  and  Toland 
were  general  partners,  and  Smith  special.  Capi- 
tal |i66,ooo.  Of  this,  |ii6,ooo  was  to  be  con- 
tributed by  the  general  partners,  and  ^50,000  by 
the  special  partner.  The  term  of  partnership 
was  three  years,  but  it  was  provided,  that  it 
might  be  dissolved  by  any  one  of  the  partners 
giving  three  months'  notice  in  writing  to  his  co- 
partners of  his  desire  to  dissolve  at  the  end  of 
the  year.  All  were  to  be  paid  six  per  cent,  in- 
terest semi-annually  on  capital  respectively  con- 
tributed by  them.  After  payment  of  all  ex- 
penses in  carrying  on  the  business,  and  interest 
to  each  partner  on  the  capital  contributed  by 
him,  the  special  partner.  Smith,  was  to  receive 
ten  per  cent,  of  the  annual  profits,  and  Ervin  and 
Toland,  the  general  partners,  were  to  have  the 
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balance  equally ;  this  balance  to  be  ascertained 
and  divided  at  the  end  of  each  year.  In  addi 
tion,  each  of  the  general  partners  had  the  right 
to  draw  each  month  a  sum  not  exceeding  ^500 
for  his  personal  expenses ;  this,  however,  to  be 
charged  to  their  personal  accounts. 

At  the  date  of  the  formation  of  the  partner- 
ship, the  special  partner,  this  plaintiff,  paid  in 
130,000,  and  within  a  few  months  afterwards, 
116,464,  leaving  a  deficiency  in  his  stipulated 
contribution,  ^50,000,  of  ^3,536.  During  the 
first  year  of  the  business,  Ervin  &  Toland  or- 
ganized the  < 'Reading  Sjmdicate,**  and  under- 
took to  carry  on  margin  for  customers,  about 
two  hundred  thousand  shares  of  Reading  Rail- 
road stock ;  they  also  took  a  partnership  interest 
in  about  seven  thousand  additional  shares  of  the 
same  stock.  In  October  of  the  same  year,  while 
the  partnership  was  thus  involved,  Mr.  Smith 
notified  the  general  partners  of  his  intention  to 
withdraw  his  capital.  Sometime  after  this,  the 
general  partners  informed  him  of  the  condition 
of  the  firm's  business  3  that  the  securities  they 
were  carrying  had  fallen  greatly  in  the  market, 
and  the  withdrawal  of  his  capital  meant  heavy 
loss  to  all,  and  insolvency  for  the  partnership. 
The  conferences  ran  along  until  the  close  of  the 
year.  The  books  then  showed  a  net  loss  of  over 
|37,ooo.  As  a  result  of  a  thorough  examination 
of  the  business  by  Mr.  Smith,  it  was  agreed  be- 
tween them  that  he  should  be  paid  ten  thousand 
dollars  at  once;  for  this  he  gave  his  receipt 
thus: — 

"Philadelphia,  Jan.  9,  1891. 

"Received  from  Ervin  &  Toland  ten  thousand 
dollars  on  account  of  my  capital,  the  balance  of 
my  interest  to  be  settled  as  soon  as  possible, 
when  certain  accounts  that  show  a  shrinkage  are 
closed  out,  I  agreeing  to  prorate  equally  with 
Spencer  Ervin  and  Edward  D.  Toland,  my  part- 
ners, if  any  loss  is  sustained  in  so  closing  these 
outstanding  accounts.        Frank  W.  Smith.  ' ' 

Besides  this  |io,ooo  there  was  paid  Smith 
during  the  year  1891,  |8,ooo  more.  The  Read- 
ing stock  steadily  declined,  and  that  owned  by 
the  partnership  in  June,  1891,  showed  a  net 
loss  of  ^72,000.  In  that  month  it  began  to  go 
up,  and  the  stock  was  gradually  sold  on  the  ad- 
vancing market  until  the  last  of  it  was  closed  out 
November  9  following.  The  net  loss  on  this, 
and  some  other  securities  of  less  amount,  footed 
up  ^21,942.89. 

Mr.  Smith  then  received  a  statement  from  the 
firm  of  the  business  of  1891,  taking  as  a  basis 
the  results  of  1890,  of  which  he  had  knowledge 
by  personal  examination  of  the  books,  and  which 
^  year  showed  a  net  loss,  according  to  trial  bal- 
'  ance,  of  over  |37,ooo.  In  this  statement  he  was 
allowed  for  the  year  1891  interest  at  six  per  cent. 
on  130,000,  this  sum  being  estimated  as  the 


average  amount  of  his  capital  in  the  business  for 
that  year ;  at  the  same  time  he  was  charged  with 
one-third  the  losses  on  the  business  of  1890,  and 
credited  with  ten  per  cent,  of  the  profits  of  1891 . 
To  this  Mr.  Smith  made  objections ;  he  claimed 
the  business  for  both  years  should  be  considered 
together,  and  after  allowing  to  each  partner  in- 
terest on  the  capital  contributed  by  him,  he,  as 
special  partner  under  the  partnership  agreement 
of  13th  of  January,  1890,  should  be  awarded 
ten  per  cent,  of  the  aggregate  profit,  as  shown  at 
the  end  of  the  year  1891.  He  averred  he  had  a 
right  to  be  treated  as  a  partner  for  the  full  two 
years,  because  there  had  been  no  dissolution  un- 
til January  i,  1892,  when  the  partnership  ended 
by  the  formal  withdrawal  in  writing  of  Mr. 
Toland.  Ervin  &  Toland  alleged  the  partner- 
ship was  dissolved  on  Jan.  ist,  1891,  Mr.  Smith 
having  given  them  notice  in  October  previous  of 
his  intention  to  withdraw,  and  having  actually 
drawn  out  thereafter  his  capital,  as  fast  as  a  pru- 
dent consideradon  for  all  their  interests  war- 
ranted. 

If  the  relation  of  Mr.  Smith  as  partner  ended 
January  i,  1891,05 Ervin  and  Toland  claim,  then 
he  gets  back  the  actual  capital  paid  in  by  him, 
and  about  |iooo  more;  Ervin  &  Toland  get  in 
profits  something  over  |t  11,000  each.  If  there 
was  no  dissolution  of  the  partnership  until  Janu- 
ary I,  1892,  then  Mr.  Smith  gets  ^5,120  more 
than  Ervin  and  Toland  now  admit  is  his  due. 

The  issue  raised  is  as  to  the  date  of  dissolution 
of  the  partnership,  and  is  purely  one  of  fact ; 
the  statement  of  the  account  and  balance  due 
Smith  are  determined  as  we  determine  that  fsLCt. 

By  agreement  of  the  parties,  the  whole  matter 
was  referred  to  J.  Levering  Jones,  Esq.,  to  take 
testimony  and  make  report  as  to  law  and  the 
facts,  as  if  a  bill  in  equity  for  account  had  been 
filed.  The  referee  took  the  testimony  and  made 
a  very  clear  and  concise  report  on  the  facts.  He 
says: — 

"The  primary  question  to  be  considered  in 
this  cause,  is,  when  did  the  partnership,  made 
on  January  13,  1890,  between  Spencer  Ervin 
and  Edward  D.  Toland,  as  general  partners,  and 
Frank  W.  Smith,  as  special  partner,  terminate  ?" 
He  answers,  on  ist  of  January,  1891,  and  states 
the  account  and  suggests  decree  accordingly. 

His  finding  of  fact  was  not  approved  by  the 
learned  Judge  of  the  Court  of  Common  Pleas, 
who,  nevertheless,  agrees  with  the  referee,  that 
"the  dispute  in  the  case  arises  over  the  question, 
when  was  the  firm  dissolved  as  regards  Mr. 
Smith  ?"  He  then  draws  the  very  opposite  con- 
clusion from  the  same  evidence  on  which  the 
referee  based  his  conclusions.  His  opinion  is, 
that  the  partnership  terminated  at  the  end  of  the 
vear  1891,  instead  of  at  the  beginning  of  it,  and 
he  directs  the  account  to  be  stated  accordingly. 
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This  leaves  to  us  the  duty  of  determining  between 
them. 

At  the  outstart,  it  may  be  conceded  the  case 
is  a  close  one  on  the  evidence,  and  if  the  referee 
and  Court  had  been  in  accord,  under  our  well- 
settled  rule  not  to  disturb  the  findings  of  facts  in 
the  Court  below,  unless  for  manifest  error,  a  de- 
cree for  either  party  would  probably  have  been 
SQStained. 

There  ^e  two  leading  significant  facts ;  one 
is  wholly  inconsistent  with  the  claim  now  set  up 
by  plaintiff,  the  other  with  that  now  set  up  by 
defendants. 

The  receipt  for  |io,ooo,  signed   January  9, 

1891,  by  Smith,  is,  on  its  face,  susceptible  of  no 
reasonable  interpretation  other  than,  at  that 
date,  by  his  request  and  by  consent  of  the 
others,  the  partnership  had  terminated ;  and  that 
he,  according  to  the  language  of  the  writing  it- 
self,  had  the  right  to  withdraw  all  the  money  he 
had  paid  in,  '<as  soon  as  possible,  when  certain 
accounts  that  show  a  shrinkage  are  closed  out." 

The  claim  of  Smith  now,  that  his  relation  as 
partner  was  not  severed  until  nearly  twelve 
months  afterwards,  is  flatly  contradicted  by  this 
writing. 

Then,  on  the  other  hand,  the  act  of  Toland 
on  26tli  September,  189 1,  is  an  unequivocal  as- 
sertion that  Smith  nine  months  afterwards  was 
still  a  partner,  and  would  so  continue  until  Janu- 
ary I,  1892.  On  a  paper  headed  with  the  names 
of  Ervnn  and  Toland  as  general,  and  Smith  as 
special  partner,  dated  September  26,  1891,  he 
serves  this  notice  on  Smith  :  "Dear  Mr.  Smith, 
This  is  a  formal  notice  that  I  intend  to  withdraw 
from  the  firm  of  Ervin  &  Toland  on  January  i, 

1892.  Yours  sincerely,  Edward  D.  Toland." 
If  Smith  had  ceased  to  be  a  partner,  as  Toland 

now  claims,  nine  months  before,  at  the  end  of 
the  year  1890,  judging  of  the  usual  operations 
of  men's  minds  and  their  conduct  in  business 
affairs,  there  is  no  reasonable  theory  which  will 
account  for  this  contradictory  act.  It  is  consis- 
tent, and  only  consistent,  with  the  idea  that 
Toland  believed  Smith  to  be  still  a  partner,  and 
acting  in  accordance  with  Stipulation  6,  in  the 
partnership  articles,  desired  to  terminate  the 
partnership  on  January  i,  1892.  That  stipula- 
tion reads  thus :  "The  partnership  shall  continue 
for  a  period  of  three  years  from  the  12th  of 
January,  1890.  Provided,  however,  that  any 
one  partner,  whether  general  or  special,  may  dis- 
solve the  said  partnei^ip  by  giving  his  co-part- 
ners three  months'  written  notice  before  the  ex- 
piration of  any  calendar  year  of  his  desire  to 
terminate  the  same  at  the  end  of  that  year." 

That  is,  the  partnership  still  existed;  Mr. 
Toland  desired  to  end  it ;  he  could  only  do  so  in 
the  way  provided  in  that  agreement  3  he  adopted 
that  very  way.     On  this  supposition,  only,  is 


this  conduct  explicable.  The  explanation  given 
by  Mr.  Toland,  in  his  testimony,  is  this :  "I 
simply  gave  Mr.  Smith  this  notice,  as  during  that 
period  there  were  certain  accounts  which  were 
m  process  of  liquidation,  in  which  we  were  all 
interested,  and  this  was  simply  notice  to  him 
that  I  intended  to  retire  from  business  on  ist  of 
January,  1892."  If  the  act  had  been  equivocal, 
this  explanation  would  have  helped  but  little  in 
ascertaining  its  true  import;  but  being  mani- 
festly signiScant  of  a  continuing  partnership,  the 
explanation  is  wholly  unsatisfactory.  It  is  within 
common  observation  that  a  cautious,  intelligent 
business  man  not  seldom  neglects  those  formali- 
ties which  are  indispensable  proof  of  important 
transactions ;  but  it  is  a  rare  case  that  such  a  man 
will  take  pains  to  formally  assert  a  fact  which 
does  not  exist,  a  fact,  too,  highly  prejudicial  to 
his  own  interests.  In  effect,  this  conduct  of 
Toland's  was  an  assertion  that  Smith  was  still  a 
partner,  and  therefore  entitled  to  receive  |5,i2o 
more  money  than  Toland  now  admits  was  due 
him. 

But  Toland's  conduct  is  not  more  significant 
of  the  continuance  of  the  partnership  to  January 
I,  1892,  than  Smith's  receipt,  that  it  had  ter- 
minated in  January,  1891 ;  nor  is  Smith's  explan- 
ation of  that  paper  any  more  satisfactory.  He 
says :  "My  partners  represented  to  me  that  if  I 
stayed  in  the  firm  and  the  firm  was  allowed  to  go 
quietly  on  without  disruption,  we  would  un- 
doubtedly, by  virtue  of  new  customers  and  new 
business  which  we  had  acquired,  make  up  our 
loss,  and  most  likely  enjoy  a  good  profit  besides, 

during  the  coming    year I  said,  if   it 

seems  impossible  to  do  any  business,  and  things 
do  not  get  any  better,  and  there  is  no  business 
and  no  money,  I  will  stand  by  you  if  I  have  to 
stand  these  losses  equally ;  then  they  gave  me 
this  paper,  and  I  carelessly  signed  it  with  that 
understanding,  that  the  loss  that  I  agreed  to 
stand  pro  rata  with  them,  was  a  loss  that  was  to 
be  made  up,  if  possible,  by  a  continuation  or 
extension  of  the  partnership  which  I  then  had  a 
right  to  dissolve." 

The  substance  of  the  explanation  is,  that  wish- 
ing to  terminate  the  partnership,  and  having  the 
right  to  terminate  it,  he  consented  to  its  contin- 
uance, and  then  accepted  a  written  agreement 
which  expressed  the  very  opposite.  Agreements 
are  presumed  to  express  the  assent  of  two  minds 
to  the  same  thing ;  this  one,  according  to  Smith's 
explanation,  plainly  expressed  that  to  which 
neither  assented. 

In  considering  this  vague  and  unsatisfactory 
explanation,  however,  we  are  not  without  some 
help  from  Mr.  Toland.  This  interrogatory  is 
put  to  him :  "Q.  I  imderstand,  then,  that  there 
was  a  partnership  in  1890,  which  Mr.  Smith, 
giving  notice  in  the  latter  part  of  that  year,  de- 
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sired  terminated?  A.  Yes,  sir.  Q.  But  you 
continued  it  for  another  year  by  agreement  of 
all  the  parties  ?  A.  Yes,  with  the  understanding 
with  Mr.  Smith,  that  his  capital  could  be  liquid- 
ated as  fast  as  possible,  commencing  with  fio,- 
ooo  January  9.*'  Then,  further  on,  this  ques- 
tion is  put:  **Q.  In  point  of  fact  the  firm  of 
Ervin  &  Toland,  formed  under  that  written 
agreement  of  1890,  was  not  dissolved  until  De- 
cember, 1891  ?  A.  Well,  I  don't  know  about 
that.'* 

Smith's  explanation  of  his  receipt  is,  that  it 
expressed  the  very  opposite  of  what  was  agreed 
upon;  Toland  almost  positively  corroborated 
him  in  some  parts  of  his  testimony,  and  in  no 
part  of  it  contradicts  him.  Then,  taking  the 
two  statements  in  connection  with  the  unequivo- 
cal conduct  of  Toland  nine  months  afterwards, 
in  treating  Smith  as  a  partner  by  giving  notice  of 
his  intention  to  terminate  the  partnership,  we  are 
moved,  not  without  some  hesitation,  to  adopt  the 
conclusion  of  the  learned  Judge  of  the  Court 
below,  that  taking  all  the  evidence  together, 
it  shows  there  was  no  dissolution  of  the  partner- 
ship until  January  i,  1892.  The  decree  is  there- 
fore affirmed,  and  the  appeal  is  dismissed  at 
costs  of  appellant. 


Eo  die.  Mitchell,  J.,  dissenting.  The 
matters  which  led  to  this  controversy  hav- 
ing occurred  between  partners  who  were  on 
entirely  friendly  terms,  were  unfortunately  not 
carried  on  with  the  formality  and  precision  de 
sirable  in  business  transactions,  and  it  is  not 
therefore  surprising  that  the  parties  failed  to 
have  the  same  understanding  at  the  time,  and 
their  recollections  now  differ.  But  with  the 
written  documents  as  a  basis  I  am  of  opinion 
that  the  substantial  agreement  is  clear.  Mr. 
Smith  desired  to  dissolve  the  partnership,  and 
had  the  legal  right  to  do  so,  but  became  con- 
vinced that  it  would  involve  very  serious  loss  not 
only  to  his  partners  but  to  himself  to  do  so  openly 
at  that  time.  He  therefore  agreed  that  no  public 
change  should  be  made,  but  as  between  the  part- 
ners themselves  the  notice  was  not  withdrawn, 
and  liquidation  commenced  at  the  beginning  of 
the  year  1891.  The  receipt  shows  this  beyond 
all  doubt.  Smith  received  ten  thousand  dollars 
of  his  capital  and  the  rest  was  to  be  repaid  "as 
soon  as  possible  when  certain  accounts  that  show 
a  shrinkage  are  closed  out."  The  losses  on  these 
special  accounts  were  to  be  equally  divided,  but 
it  is  nowhere  said  or  indicated  that  general  losses, 
or  any  losses  at  all  on  new  business,  were  to  be 
paid  in  part  or  in  whole  by  Smith.  The  busi- 
ness of  1 89 1  was  a  new  business  on  a  new  basis, 
and  so  far  as  the  partners  themselves  were  con- 


cerned, if  it  had  proved  a  losing  one  Smith 
could  not  have  been  charged  with  any  share  of 
the  losses,  and  on  the  other  hand  he  had  no 
claim  for  any  of  the  profits. 

I  do  not  see  the  difficulty  that  my  brethren 
find  in  regard  to  the  notice  by  Mr.  Toland  to 
Mr.  Smith  in  September,  1891.  The  firm  of 
Ervin  &  Toland  continued  during  1 891  so  feu* 
as  the  public  were  concerned.  The  use  of  the 
firm  heading  and  paper  was  therefore  not  only 
natural  but  imperative.  A  change  would  have 
given  notice  to  the  public  of  what  the  circum- 
stances required  should  not  be  known.  And  as 
to  the  partners  themselves  the  firm  still  continued 
under  the  same  name  so  far  as  Mr.  Ervin  and 
Mr.  Toland  were  concerned.  It  was  this  latter 
firm  from  which  Toland  desired  to  withdraw, 
and  his  doing  so  involved  the  winding  up  of  the 
business  to  the  public  eye  as  well  as  in  fact  be- 
tween the  partners,  and  therefore  the  termination 
of  the  temporary  arrangement  which  had  run 
through  the  year  1891.  In  this  arrangement 
Smith  of  course  was  interested  and  he  was  en- 
titled to  notice  of  its  intended  termination.  The 
letter  of  Toland  to  Smith  was  therefore  not  only 
a  courteous  and  friendly  but  a  proper  business 
act. 

I  would  reverse  this  judgment  and  approve  the 
findings  of  the  referee. 

Williams,  J.,  concurred  in  this  dissent. 

Green  and  Fell,  JJ.,  absent. 

J.  D.  B.,  jr. 


Jan.  *95,  18.  April  la,  1S95. 

Manhattan  Brass  Company  v.  Reger. 

Rescission  of  contract — Fraud — FcUse  repre- 
sentation—  Change  in  Partnership — Reten- 
tion of  old  name. 

Where  an  alleged  fsdse  representation  as  to  its  credit  b 
made  by  a  firm  to  a  mercantile  agency  and  subsequently  a 
new  firm  is  formed  containing  one  of  the  paitnefs  of  the 
old  firm  and  a  new  man,  which  new  firm  retains  the  name 
of  the  old,  one  who  sells  goods  to  the  new  firm  cannot  re- 
scind the  sale  on  the  ground  of  the  fialse  statement  as  to 
the  old  firm's  credit,  especially  when  the  false  statement 
has  not  been  learned  by  him  until  after  making  Uie  sale. 

Appeal  of  the  Manhattan  Brass  Company  from 
the  judgment  of  the  Common  Pleas  No.  2, of  Phila- 
delphia County,in  a  feigned  issue  framed  under  the 
Sheriffs  Interpleader  Act  to  test  the  ownership 
of  certain  goods  and  chattels  levied  on*by  Albert 
P.  Reger  as  the  property  of  Parry  A.  Reger  and 
Charles  E.  Heckman,  trading  as  Parry  A.  Reger 
&Bro. 

On  the  trial  of  the  cause  the  following  case  ap* 
peared  from  the  plaintiffs  testimony : 
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The  Manhattan  Brass  Company  received  sun- 
dry orders  during  the  months  of  June,  July,  and 
August,  1 891,  for  brass  from  Parry  A.  Reger  & 
Bro.,  which  they  filled  from  time  to  time.  In 
the  latter  part  of  July,  1891 ,  the  person  in  charge 
of  the  credit  department  of  the  brass  company, 
applied  to  the  Bradstreet  Company  for  informa- 
tion as  to  the  financial  condition  of  the  purchas- 
ers. He  received  on  July  30,  1891,  a  copy  of  a 
statement  made  by  Parry  A.  Reger  to  the  Brad- 
street  Company  on  December  30,  1890,  which 
statement  had  been  made  for  the  purpose  of  pro- 
curing a  rating  for  his  firm  for  the  year  1891. 
Parry  A.  Reger  then  stated  that  his  firm,  which 
at  that  time  was  composed  of  Parry  A.  Reger  and 
C.  Albert  Reger,  owed  no  borrowed  money, 
that  there  were  no  judgments  outstanding,  and 
that  they  owed  only  current  accounts,  say  1 2,000 
to  ^3,000.  This  statement  was  absolutely  false, 
and  was  well  known  so  to  be  at  the  time  it  was 
made.  On  March  x,  1891,  the  firm,  Parry  A. 
Reger  &  Bro.,  was  dissolved,  and  a  new  firm 
composed  of  Parry  A.  Reger  and  Charles  T. 
Hickman  was  formed  under  the  old  firm  name. 

On  August  28,  1 89 1,  a  judgment  was  entered 
against  the  firm  of  Parry  A.  Reger  &  Bro.  upon 
a  single  bill  under  seal,  dated  May  15,  1891,  in 
the  sum  of  ^8,000  in  favor  of  Albert  P.  Reger, 
the  father  of  Parry  A.  Reger  &  Bro.  This  judg- 
ment note  was  a  renewal  of  an  old  judgment  note, 
dated  October  26,  1888,  for  |6,ooo,  for  moneys 
loaned  prior  to  that  date.  No  portion  of  this  had 
been  repaid  when  the  statement  was  made  to  the 
Bradstreet  Company  on  December  30,  1890, 
that  the  firm  owed  no  borrowed  money,  nor  had 
it  been  repaid  at  the  date  of  the  entry  of  the 
judgment.  A  writ  of  fieri  facias  was  immedi- 
ately levied  upon  all  of  the  stock  of  goods  of  the 
firm  defendant,  whereupon  the  Manhattan  Brass 
Company  claimed  to  rescind  their  contract  of 
sale  by  reason  of  the  false  representation  afore- 
said, which  had  induced  the  credit,  and  claimed 
all  the  brass  shipped  by  them  to  Parry  A.  Reger 
&,  Bro.,  which  they  found  on  the  defendant's 
premises. 

A  feigned  issue  was  framed  to  determine  the 
ownership  of  the  brass  in  question. 

Jenkins,  J.,  directed  a  verdict  for  the  defend- 
ant 

Verdict  accordingly. 

The  plaintiff  took  this  appeal,  assigning  for 
error  the  direction  of  the  verdict  for  defendant. 

/ohn  Sparhawk^Jr,^  for  appellant. 

Charles  Francis  Gummey  (with  him  M, 
Hampton  Todd),  for  appellee. 

May  30,  1895.  Fell,  J.  For  some  years 
IMrior  to  March  i,  1891,  P.  A.  Reger  and  C.  A. 
Reger  were  partners,  tiading  as  Parry  A.  Reger 
&  Bro.  On  the  date  named,  the  partnership  was 


dissolved,  and  a  new  partnership,  the  members 
of  which  were  P.  A.  Reger  and  C.  T.  Hickman 
was  formed  and  the  same  firm  name  was  retained. 
The  statement  as  to  the  financial  condition  of 
Parry  A.  Reger  &  Bro.,  which  it  is  claimed  was 
the  basis  of  the  credit  given,  was  made  by  the 
old  firm  to  a  mercantile  agency  on  December  30, 
1890,  and  not  communicated  to  the  plaintiff  un- 
til July  30,  1 89 1.  The  merchandise  in  question 
was  sold  to  the  new  firm  in  June,  1891. 

From  these  facts  it  follows  that  the  learned 
Judge  was  clearly  right  in  directing  a  verdict  for 
the  defendant  in  the  interpleader.  The  right  to 
rescind  the  contract  of  sale  was  based  upon  the 
alleged  falsity  of  a  statement  made,  not  in  rela- 
tion to  the  defendant  in  the  execution,  but  in 
relation  to  another  party,  and  not  communicated 
,'to  the  plaintiff  until  after  the  goods  were  sold. 
The  facts  do  not  raise  the  legal  questions  elabor- 
ately argued  by  the  appellant's  counsel,  and  it  is 
unnecessary  to  consider  them. 

The  judgment  is  affirmed. 

H.  B. 


Jan.,  '95,  386.  March  14,  1895. 

Commonwecdth  v.  Harris, 

Criminal  law — Shipment  of  goods — Whether, 
consignment  for  sale  or  purchase^ — Fraudu- 
lent misappropricUion  of  proceeds. 

Where  the  G>aTt  gives  a  definition  sufficiently  compre- 
hensive to  direct  the  attention  of  the  jury  to  the  nature, 
and  the  distinction  between  a  consignment  for  sale  on 
consignor's  account,  and  a  purchase  where  the  title  passed, 
thou^  the  goods  were  not  paid  for,  there  is  no  error. 

Looseness  of  method  is  not  fraud,  and  upon  a  failure  of 
the  Commonwealth  to  prove  fraudulent  misappropriation 
by  a  consignee  or  factor,  the  Court  should  du-ect  a  ver- 
dict of  not  guilty. 

Appeal  of  Robert  P.  Harris,  defendant,  from 
the  judgment  of  the  Quarter  Sessions  of  North- 
ampton County. 

The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court,  infra.  On  the  trial,  Schuyler,  P. 
J . ,  charged  as  follows : 

"Gentlemen  of  the  jury:  The  indictment 
which  you  have  been  sworn  to  try,  charges  the 
defendant,  Robert  P.  Harris,  with  having  re- 
ceived into  his  possession  as  consignee,  a  quan- 
tity of  grapes  belonging  to  the  prosecutor,  and 
with  having  sold  the  grapes,  and  with  having 
appropriated  the  proceeds  of  sale  fraudulently  to 
his  own  use.  [The  indictment  has  been  framed 
under  the  following  Act  of  Assembly :  *If  any 
consignee  or  factor  having  the  possession  of 
merchandise,  with  authority  to  sell  the  same, 
or  having  possession  of  any  bill  of  lading, 
permit,  certificate,  receipt  or  order  for  the  de- 
livery of  merchandise  with  the  like  authority, 
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shall  deposit,  or  pledge  such  merchandise  or 
document,  consigned  or  entrusted  to  him  as 
aforesaid,  as  a  security  for  any  money  borrowed, 
or  negotiable  instrument  received  by  such  con- 
signee or  factor,  and  shall  apply  or  dispose  of 
the  same  to  his  own  use,  in  violation  of  good 
feith,  with  intent  to  defraud  the  owner  of  such 
merchandise,  and  if  any  consignee  or  factor  shall, 
with  like  fraudulent  intent,  apply  or  dispose  of, 
to  his  own  use,  any  money  or  negotiable  instru- 
ment, raised  or  acquired  by  the  sde  or  other  dis- 
position of  such  merchandise,  such  consignee  or 
factor  in  every  case  shall  be  guilty  of  a  misde- 
meanor, and  sentenced  to  pay  a  fine,  not  exceed- 
ing two  thousand  dollars,  and  undergo  an  im- 
prisonment, not  exceeding  five  years.*]  (Fourth 
assignment  of  error.)  [To  constitute  this  of- 
fence, the  Commonwealth  must  have  satisfied 
you  that  the  defendant  received  these  grapes  as 
consignee.  Many  of  you  among  the  jury  under- 
stand what  is  meant  by  consignee  as  distinguished 
from  purchaser.  A  consignee  is  a  person  to 
whom  merchandise  or  personal  property  of  any 
kind  is  committed  for  the  purpose  of  sale.]  (First 
assignment  of  error.)  Where  there  is  a  sale, 
the  title  to  the  property,  whether  the  property 
is  paid  for  or  not,  passes  to  the  purchaser,  but  in 
the  case  of  a  consignment,  there  the  title  to  the 
property  remains  in  the  consignor,  and  all  that 
the  consignee  receives  is  the  right  to  sell  that 
property  for  and  on  account  of  the  consignor. 
[But  you  know,  gentlemen,  the  difference  be- 
tween a  sale  of  property  and  a  consignment  forthe 
mere  purposes  of  a  sale.]  (Second  assignment 
of  error.) 

**[The  first  question  for  you  to  determine  is, 
what  was  this  contract  between  the  prosecutor 
and  defendant?  Was  it  a  sale,  or  was  it  a  con- 
signment? That  question  you  will  determine 
from  the  letters  which  have  been  given  in  evi- 
dence on  both  sides,  and  from  all  the  other  facts 
and  circumstances  in  the  case.  If  you  examine 
these  letters  and  the  other  facts  in  the  case  and 
you  are  unable  to  say  whether,  beyond  a  reason- 
able doubt,  the  defendant  is  guilty  or  not,  then 
you  must  give  the  defendant  the  benefit  of  that 
doubt  and  return  a  verdict  of  not  guilty.  If, 
however,  after  a  careful  review  of  all  the  evidence 
in  the  case,  you  are  satisfied  beyond  a  reasonable 
doubt  that  the  contract  was  a  consignment,  then 
you  will  inquire  further  whether  the  defendant 
sold  the  property  and  appropriated  the  proceeds 
to  his  own  use  with  a  fraudulent  intent.]  (Third 
assignment  of  error.) 

**lt  is  an  element  in  the  case  that  the 
defendant  must  have  received  the  property  into 
his  possession.  There  is  no  dispute  about  that. 
That  is  admitted.  There  is  another  element  in 
the  case  that  the  defendant  must  have  sold  the 
property.    That  is  also  admitted. 


"In  the  third  place,  it  is  necessary  for  the  Com- 
monwealth to  satisfy  you  that  the  defendant  ap- 
propriated the  proceeds  of  the  property  to  Ins 
own  use.  It  is  admitted  by  the  defence  that  he 
did  appropriate  a  part  of  the  money  received 
from  the  sale  of  these  grapes  to  his  own  use.  If 
that  was  done  with  fraudulent  intent  and  the 
property  was  consigned  to  him  instead  of  having 
been  sold  to  him,  then  it  would  be  your  duty  to* 
return  a  verdict  of  guilty.  If,  however,  you  have 
a  reasonable  doubt  whether  the  money  was  ap- 
propriated by  the  defendant  with  a  fraudulent 
intent,  you  must  give  the  defendant  the  benefit 
of  that  doubt  and  return  a  verdict  of  not  guilty. 

"It  has  been  said  to  you,  and  very  properly^ 
that  in  the  eye  of  the  law  this  is  a  very  grave  and 
a  very  serious  offence  against  which  tlus  Act  of 
Assembly  is  directed.  It  has  been  said  with 
reason,  that  you  ought  not  to  convict  the  defend- 
ant upon  slight  evidence.  That  is  very  true  and 
a  very  proper  caution  to  give  to  the  jury,  and,  I 
repeat  it  to  you  now,  as  I  have  in  substance  said, 
that  you  must  be  satisfied  from  the  evidence  be- 
yond a  reasonable  doubt  of  the  guilt  of  the  de- 
fendant 3  and,  if  you  have  a  reasonable  doubt  as 
to  any  one  of  the  essential  features  of  this  case, 
you  must  give  the  defendant  the  benefit  of  that 
doubt  and  return  a  verdict  of  not  guilty. 

**[But  there  is  another  view  of  the  case  which 
it  is  proper  I  should  call  your  attention  to. 
Whilst  beyond  all  question  in  contemplation  of 
the  Legislature,  this  offence  of  a  consignee  aj^ro- 
priating  property  consigned  to  his  own  use,  is  a 
most  serious  offence,  and  because  it  is  a  most 
serious  offence,  if  you  are  satisfied  beyond  a  rea- 
sonable doubt  of  the  defendant's  guilt,  then  all 
the  more  important  it  is  that  the  defendant,  who 
is  guilty  of  such  an  offence  should  not  escape  the 
punishment  which  the  enormity  of  the  offence 
entitles  him  to  receive.]  (Fifth  assignment  of 
error.)  Upon  these  remarks  gentlemen,  I  sub- 
mit the  case  to  you. 

'*Ifyou  find  the  defendant  not  guilty,  then  you 
will  have  to  dispose  of  the  costs.  Whilst  this 
offence  is  a  high  crime  in  contemplation  of  the 
law,  still  it  is  only  a  misdemeanor,  and  if  you  do 
not  find  the  defendant  guilty,  you  must  make 
some  disposition  of  the  costs ;  these  you  can  put 
on  the  defendant  or  upon  the  prosecutor  or  upon 
the  county,  or  you  can  divide  them  between  the 
prosecutor  and  defendant  in  such  proportion  as 
you  think  just  and  proper.  If  you  find  the  de- 
fendant guilty,  then  you  will  have  nothing  to  do 
with  the  costs." 

Verdict  of  guilty.  The  defendant  took  this 
appeal  and  assigned  as  error  the  portion  of  the 
charge  above  included  in  brackets,  and  that  the 
Court  refused  to  direct  the  jury  to  return  a  ver- 
dict of  not  guilty. 

Russeii  C.  Stewart  J  for  appellant. 
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The  Act  of  Assembly  is  directed  against  of- 
fences committed  by  * 'consignees  or  factors."  It 
is  important  to  determine  just  what  is  meant  by 
these  words.  In  common  usage  anyone  who  re- 
ceives an  express  parcel  is  the  "consignee"  of 
that  parcel  whether  he  has  bought  it  on  credit  or 
for  cash.  The  popular  use  has  no  reference  to 
Ae  use  that  is  contemplated  by  the  Act.  The 
word  "fiactor"  means  "an  agent  employed  to  sell 
goods  or  merchandise  consigned  or  delivered  to 
Mm  by  or  for  his  principal  for  a  compensation, 
cbmmonly  called  factorage  or  commission."  In 
the  sense  in  which  the  word  "consignee"  is  to  be 
interpreted  in  this  Act,  it  and  "factor"  are 
synonymous.  The  word  "or"  should  read  "and" 
in  the  Act  of  Assembly,  that  is  if  any  consignee 
and  factor,  etc.  The  assumption,  that  the  jury 
knew  the  difference  between  a  purchaser  and  a 
consignee,  is  an  unwarranted  one  for  the  Court 
to  make.  The  Court  should  have  charged  the 
jury  what  made  a  consignee,  what  was  essential 
to  constitute  Harris,  McKeel's  consignee  in  this 
case.  The  Court  is  also  wrong  in  the  definition 
which  we  complain  of  in  our  first  assignment  of 
error.  The  Court  said,  "a  consignee  is  a  person 
to  whom  merchandise  or  personal  property  of 
any  kind  is  committed  for  the  purposes  of  sale." 

In  section  114  of  the  Penal  Code  embezzle- 
ment by  an  agent  is  provided  against.  The 
Courts  in  England  have  placed  the  strictest  con- 
stnxrtion  upon  the  word  "agent "  in  the  statute 
from  which  the  Pennsylvania  Act  was  taken. 
They  have  held  that  the  word  "agent"  applied 
only  to  one  who  follows  the  profession  or 
business  of  an  agent.  This  construction  is  that 
which  our  own  Court  placed  upon  this  word  in 
a  criminal  case  tried  in  Northampton  County 
some  years  ago,  and  not  reported.  The  same 
point  was  presented  to  the  Supreme  Court  in 
Com.  V.  Newcomer,  49  Pa.  478,  but  not  decided, 
as  the  question  was  not  properly  presented.  In 
Massachusetts  the  same  strict  construction  pre- 
vails. 

Com.  V,  Thomas  Stearns,  Jr.,  2  Met  343. 
Com.  V.  Libbey,  11  Id.  65. 

It  has  been  held  the  agent  must  be  an  agent 
in  a  mercantile  transaction. 

Wood  V.  RowcHfTe,  6  Hare,  183. 
Monk  V.  WhittenboiT,  2  B.  &  Ad.  484. 
Wharton's  Criminal  Pleading  and  Practice,  8th  Ed. 

709. 
Meyers  v.  Com.,  83  Pa.  143. 

In  this  case  the  sole  evidence  for  the  Common- 
wealth was  contained  in  three  letters.  These 
being  in  writing  were  for  the  Court.  The 
Court  not  only  allowed  these  letters  to  go  to  the 
jury  room,  which,  under  the  authorities  seems  to 
be  in  the  discretion  of  the  Court,  but  the  Court 
told  them,  (third  assignment)  that  they  must  ex- 
amine the  letters,  and  determine  from  their  ex- 


amination of  them  the  guilt  or  innocence  of  the 
defendant.  The  Court  did  refer  to  ortier  facts, 
but  there  were  no  other  facts  in  the  Common- 
wealth's  case. 

The  Commonwealth  contended  that  one  of 
the  other  facts  was  that  Harris'  letterheads  were 
too  enticing,  too  presumptuous  for  an  ordinary 
huckster  to  use.     If  it  is  the  law  that  a  man 
could  be  convicted  of  fraud  by  the  kind  of  ad- 
vertisements he  uses  to  put  his  wares  before  the 
public,  a  good  many  so-called  honest  men  would 
be  criminals.  Again  they  contended  that  because 
he  received  his  mail  at  his  dwelling  house  where 
he  lived  with  his  mother  and  sister,  and  stored 
his  goods  in  another  building,   which  he  ex- 
plained was  sufficient  for  his  needs,  he  being  a 
wholesale  dealer,  that    this  was  evidence    of 
fraud.      These  trivial    things    were  the  only 
facts"  that  the  Commonwealth  had. 
Instead  of  telling  the  jury  they  were  to  judge, 
the  Court  should  have  construed  these  written 
instruments,  these  letters,  and  said  there  was 
nothing  in  them  to  convict  the  defendant.    The 
jury  is  not  to  be  judge  of  the  law. 

Com.  V,  McManuSy  143  Pa.  97. 

Wharton*s  Criminal  Pleading  and  Practice,  8th  Ed. 
807. 

People  V,  Bennett,  49  N.  Y.  137. 

The  Court  first  read  the  entire  section  of  the 
Act  to  the  jury,  gave  them  the  definition  and 
the  punishment.  Courts  should  never  refer  to 
the  punishment  prescribed  by  the  Act.  It  is  a 
matter  with  which  the  jury  in  this  State  have  noth- 
ing to  do.  In  States  where  they  fix  the  punish- 
ment it  might  be  proper.  The  Court  not  only 
read  this  clause  of  the  Act,  but  at  the  close  of 
the  opinion  referred  the  jury's  attention  to  the 
consequences  of  the  offence,  and  clearly  told  the 
jury  that  in  the  Court's  opinion  the  defendant 
ought  to  be  convicted,  by  inferentially  saying 
that  the  community  should  be  protected  in  such 
cases. 

Commonwealth  v.  Switzer,  134  Pa.  389. 

Catasauqua  Mfg.  Co.  v.  Hopkins,  141  Pa.  45. 

When  the  Commonwealth  closed,  the  Court 
was  asked  to  direct  a  verdict  in  favor  of  the  de- 
fendant of  not  guilty.  This  would  have  left 
but  one  question,  that  of  costs,  for  the  jury  to 
pass  on.  If  we  are  correct  in  our  position  that 
the  Court  should  pass  on  the  legal  question,  the 
letters  being  in  writing,  the  Court  should  have 
done  so,  and  should  have  directed  the  jury  to 
return  a  verdict  of  not  guilty. 

Bishop  on  Criminal  Procedure,  3d  Ed.  977. 

A,  C.  La  Barre,  district  attorney,  for  Com- 
monwealth. 

<'A  commission  merchant  or  factor  is  an  agent 
for  the  sale  of  goods  in  his  possession  or  con- 
signed to  him.      The  terms  '  commission  mer» 
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chant  *  and  '  factor  *  are  synonymous,  and  mean 
one  who  receives  goods,  chattels  or  merchandise 
for  sale,  exchange  or'other  disposition,  and  who 
is  to  receive  a  compensation  for  his  services  to  be 
paid  by  the  owner,  or  derived  from  the  sale  of 
the  goods.** 

Am.  and  Eng.  Ency.  of  Law,  Vol.  3,  page  317. 

The  jury  could  best  judge  in  what  manner 
Harris  received  the  property  from  all  the  evi- 
dence submitted,  the  written  as  well  as  the  oral, 
and  for  that  reason  letters  written  by  Harris  were 
allowed  to  be  taken  by  the  jury  to  the  jury  room. 
There  was  no  objection  made  at  the  time  by 
defendant,  and  therefore,  with  his  consent,  the 
letters  were  given  to  the  jury. 

If,  as  the  appellant  alleges,  the  letters  bore 
upon  their  face  and  contained  matter  and  pro- 
positions favorable  to  the  defendant,  then  more 
futile  is  his  complaint.  The  Court  repeatedly 
charged  that  if  the  jury  had  a  reasonable  doubt 
the  defendant  should  have  the  benefit  of  the 
doubt.  The  charge,  as  well  as  the  testimony, 
is  to  be  considered  as  a  whole,  was  so  considered 
undoubtedly  by  the  jury,  and  specious  and  astute 
■arguments  based  upon  extracts  from  the  charge 
of  the  Court,  or  from  the  testimony,  have  little 
weight. 

"Although  parts  of  a  charge  when  taken  sep- 
arately may  seem  to  be  erroneous  and  indicate 
a  leaning  to  one  side  or  the  other,  there  is  yet 
no  error,  if  taken  as  a  whole,  the  questions  at 
issue  are  fairly  left  to  the  jury." 

Reese  v,  Reese,  90  Pa.  89. 

Lehigh  Valley  R.  R.  Co.  v,  Brandtmaier,  113   Id. 

610. 
Reeves  v,  Del.  Lack.  A  Western  R.  R.  Co.,  30  Id. 

454. 
Irvin  V.  Kutniff,  152  Id.  609. 
Pierson  v,  Duncan,  162  Id.  187. 

The  Court  did  not  refer  *'  to  the  definition  of 
the  word  consignee  as  being  a  matter  of  no  im- 
portance," nor  did  the  Court  treat  the  matter 
of  consignment  indifferently.  Whether  Harris 
was  consignee  in  the  transaction,  and  whether 
the  contract  was  one  of  consignment,  were  to 
be  gathered  from  the  evidence  submitted,  from 
the  facts  in  the  case,  and  it  was  the  province  of 
the  jury,  not  of  the  Court,  to  be  judge  of  the 
facts. 

The  reading  of  the  section  of  the  Act  was  at 
the  beginning  of  the  charge,  and  has  no  im- 
mediate connection  with  the  latter  part  of  the 
charge,  whereby  the  Court  said  if  the  jury  were 
*'  satisfied  beyond  a  reasonable  doubt  of  the  de- 
fendant's guilt,  then  all  the  more  important  it  is 
that  the  defendant,  who  is  guilty  of  such  an  of- 
fence, should  not  escape  the  punishment  which 
the  enormity  of  the  offence  entitles  him  to  re 
-ceive." 


The  case  of  Commonwealth  v.  Switzer,  134 
Pa.  389,  cited  and  relied  on  by  appellant,  is  dif- 
ferent from  the  one  at  bar.  In  that  case  the 
Court  below  in  the  charge  alluded  to  "the 
probable  result  of  a  verdict  of  guilty,"  and  in 
such  a  manner,  though  unintentionally,  that  "  a 
jury  might  be  apt  to  understand  it  as  in  some 
degree  a  subject  for  their,  consideration." 
That  cannot  be  said  of  the  charge  of  the  Court 
in  the  present  case. 

Catasauqna  Mfg.  Co.  v.  Hopkins,  141  Pa.  38. 
Henry  v,  Klopfer,  147  Pa.  178. 

The  contents  of  the  letters  are  not  questions 
of  law  but  of  fact,  and  were  rightly  submitted 
to  the  jury,  and  being  matters  of  fact  for  the  jury 
to  decide,  the  Coiurt  could  not  direct  a  veidict 
of  not  guilty  as  requested  by  the  defendant. 


May  30,  1895.  Mitchell,  J.  The  law  was 
correctly  given  to  the  jury  by  the  learned  Judge 
below.  The  turning  point  in  the  case  was  the 
capacity  in  which  appellant  received  the  grapes, 
whether  as  consignee  or  as  purchaser.  The  acfi- 
nition  of  consignee  by  the  Judge  was  accurate, 
and  sufficiently  comprehensive  to  direct  tiic  at- 
tention of  the  jury  to  the  nature  of  the  con. 
tract,  and  the  distinction  between  a  consign- 
ment for  sale  on  consignor's  account  and  a  pur- 
chase where  the  tide  passed,  though  the  goods 
were  not  paid  for. 

Nor  was  there  any  error  in  reading  the  Act  of 
Assembly  to  the  jury.  It  was  done  at  the  begin- 
ning of  the  charge  as  a  concise  and  accurate 
mode  of  informing  the  jury  of  the  exact  offence 
for  which  the  prisoner  was  on  trial.  That  in 
reading  the  whole  section  of  the  Act,  the  Judge 
necessarily  informed  the  jury  what  the  penalty 
was  which  the  law  imposed  for  the  offence,  was 
merely  an  incidental  result,  not  at  all  analogous 
to  the  specific  direction  of  the  jury's  attention  to 
the  consequences  of  a  verdict  of  guilty,  whifh 
was  held  to  be  erroneous  in  Com.  v,  Switzer, 
134  Pa.  383;  Catasauqua  Co.  v.  Hopkins,  141 
Id.  30  (45);  and  Rosenagle  v,  Handley,  151 
Id.  107. 

The  learned  Judge,  in  his  charge,  called  the 
attention  of  the  jury  to  the  fact  that  the  law  re- 
garded the  act  of  a  consignee  in  appropriating 
consigned  property  to  his  own  use  as  a  very 
serious  offence,  which  should  not  escape  punish- 
ment, but  he  also  cautioned  them  in  equally  ex- 
plicit terms  that  for  the  very  reason  of  the 
seriousness  of  the  charge  the  prisoner  should  not 
be  convicted  upon  slight  evidence.  We  are  un- 
able to  perceive  anything  in  this  of  which  the 
appellant  has  any  cause  to  complain. 

On  the  main  issue,  however,  we  think  the 
case  is  with  the  appellant.  It  is  peculiar  in  the 
I  respect  that  substantially  the  whole  evidence  is 
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in  writing.  The  dealings  between  the  prosecutor 
and  the  prisoner  were  entirely  by  letter  and 
telegram,  and  the  Judge  submitted  the  case  to 
the  jury  on  these  papers,  and  "all  the  other 
facts  and  circumstances."  These  other  facts 
were,  first,  the  shipment  of  the  grapes  at 
prisoner's  request  and  their  receipt  by  him,  facts 
'  not  disputed,  but  which  were  equally  consistent 
with  guilt  or  innocence ;  secondly,  failure  of  the 
prisoner  to  make  immediate  returns,  a  fact  also 
undisputed,  but  depending  for  its  character  on 
the  capacity  in  which  the  receipt  and  sale  of  the 
goods  were  made;  and  thirdly,  the  prisoner's 
announcement  of  himself  on  his  letter  headings 
as  a  commission  merchant,  and  putting  his 
dwelling  place  in  the  same  heading,  where  it 
might  well  be  understood  as  his  business  address. 
This  was  but  a  mere  make-weight  at  the  most. 
None  of  these  outside  facts  and  circumstances 
bore  directly  on  the  issue,  which  was  the  fraudu- 
lent  appropriation  by  a  consignee  or  factor  of  the 
proceeds,  of  sales  of  consign^  goods.  Without 
a  foundation  of  evidence  of  this  crucial  fact,  all 
the  other  matters  are  immaterial,  and  the  evi- 
dence of  this  fact,  as  already  said,  must  be 
found,  if  at  all,  in  the  writings.  The  parties 
never  met  personally  until  after  the  transactions 
were  passed,  and  when  they  did  meet,  nothing 
is  testified  to  by  the  prosecutor  which  is  material 
to  the  issue.  We  must  turn  therefore  to  the  let- 
ters. The  first  of  these  is  from  appellant  to  the 
prosecutor,  asking  to  open  business  with  him, 
and  suggesting  a  ''consignment."  This  word 
and  the  printed  letter-head  of  '*  commission  mer- 
chant "  by  themselves  might,  as  the  Common- 
wealth contends,  sustain  the  inference  that  the 
consignment  was  to  a  factor,  but  it  is  plain  from 
the  context  that  the  word  "consignment"  was 
used  in  the  sense  of  "shipment,"  for  the  offer 
immediately  follows  to  "  handle  all  the  grapes 
you  can  possibly  ship  on  commission  or  will  buy 
outright  from  you."  To  this  letter  the  prosecu- 
tor replied  by  telegram,  "  Will  ship  you  a  mixed 
lot.  .  .  for  sample,"  and,  two  days  later,  by  let- 
ter announcing  the  shipment  as  having  been  made. 
Neither  telegram  nor  letter  took  any  notice  of 
the  alternative  to  sell  on  commission  or  to  buy 
outright  which  appellant's  letter  had  offered,  nor 
made  any  mention  of  prices  or  terms  either  for 
sale  or  commission.  Both  parties  seem  to  have 
regarded  this  first  transaction  as  preliminary  and 
experimental,  and  left  it  indefinite  in  all  respects. 
A  week  later  appellant  wrote  the  second  letter, 
ordering  more  grapes  of  specified  kinds,  men- 
tioning the  price  at  which  he  had  sold  some, 
"gotiSc.  for  Delawares  wholesale,"  but  conclu- 
ding, "send  bill  with  this  order  and  I  will  for- 
ward you  a  check  for  full  amount  you  forgot  to 
state  in  your  letter  how  much  the  grapes  was, 
write  and  let  me  know  send  bill  for  full  amount." 


While  the  mention  of  the  price  which  he  got  for 
the  Delawares,  points  somewhat  toward  a  sale  on 
commission,  this  construction  is  clearly  overborne 
by  the  call  for  a  bill,  the  promise  to  send  check 
for  full  amount,  and  the  reminder  that  the  ship- 
per had  forgotten  to  state  how  much  the  grapes 
of  the  first  lot  were  to  be.  The  substantial  part 
of  this  letter,  if  not  entirely  inconsistent,  with  a 
sale  on  commission,  indicates  much  more  clearly 
a  purchase,  and  was  so  understood  by  the  pros- 
ecutor, for  in  his  answer,  after  acknowledging 
the  receipt  of  the  letter,  he  says,  "will  ship  .  . 
and  forward  bill  of  the  amount,"  and  further  on, 
"  write  prices  of  different  kinds  that  you  will 
take."  A  few  days  later  the  appellant  wrote  the 
third  letter,  ordering  more  grapes,  offering  12 
cents  outright  for  mixed  lots,  and  repeating  the 
direction  to  send  bill  for  full  amount  and  the 
promise  to  forward  check.  This  closed  the  trans- 
actions. Two  days  after  the  date  of  the  last  let- 
ter, the  prosecutor  came  to  South  Bethlehem  and 
saw  appellant  for  the  first  time,  but  nothing  took 
place  between  them  which  throws  any  light  on 
the  transactions  by  letter,  for  though  the  pros- 
ecutor testifies  that  the  goods  were  sent  "on 
commission,"  yet  he  nowhere  says  that  fact  was 
communicated  to  the  appellant,  and  his  cross- 
examination  indicates  apparently  that  he  used 
the  words  "on  commission"  as  synonymous 
With  "on  credit." 

As  already  said,  the  case  must  be  sustained,  if 
at  all,  on  the  letters.  They  show  that  the  busi- 
ness was  conducted  with  almost  incredible  loose- 
ness on  both  sides.  The  prosecutor  did  not  know 
what  he  was  to  get  for  his  goods,  which  on  his 
present  theory  was  to  depend  entirely  on  what 
the  appellant  sold  them  for,  a  question  he  never 
asked;  while  on  the  other  hand  the  appellant  on 
his  theory  was  selling  goods  without  knowing 
what  they  had  cost  him,  and  whether  he  was 
making  a  profit  or  a  loss.  Neither  version  is 
consistent  with  the  most  ordinary  principles  of 
business  care  and  prudence.  But  looseness  of 
method  is  not  fraud,  and  something  more  was 
necessary  to  sustain  the  indictment.  The  basis 
of  the  whole  case  was  fraudulent  misappropria- 
tion by  a  consignee  or  factor,  and  the  Common- 
wealth failed  to  prove  that  that  was  the  prisoner's 
relation  to  these  transactions.  Without  that 
foundation  there  was  nothing  to  which  any  of 
the  other  evidence  in  the  case  could  be  material, 
and  the  Judge  should  have  affirmed  the  appel- 
lant's request,  and  directed  a  verdict  of  not 
guilty. 

Judgment  reversed.  w,  c.  s. 
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Chester  County.  Miscellaneous  No.  1463. 

In  re  Old  Eagle  School  Property. 

DedieoHon  of  land  for  public  uses — Hearsay 
evidence f  admissibility  of— Trust  over  land 
dedicated  to  public  uses — Re-establishment  of 
— School  directors — Control  of  land  dedi- 
cated for  purposes  of  education — Act  of  June 
^3f  iSjd^Title  by  adverse  possession — Evi- 
dence  necessary  to  prove — Costs, 

In  matters  of  general  public  interest,  as  to  which  there 
is  no  inducement  to  collusion  for  a  particular  end,  the  de- 
clarations of  deceased  witnesses  made  before  the  con- 
troversy arose  as  to  reputation  in  ancient  things  and 
ancient  documentary  evidence  may  be  received. 

The  14th  section  of  Act  of  June  13, 1836,  relating  to  com- 
mon schools, confers  no  power  en  school  directors  to  take 
possession  of  real  estate  held  by  trustees  for  the  general 
use  of  a  neighborhood  as  a  school  house  and  its  append- 
ages except  Dy  conveyance  from  said  trustees.  The  pos- 
session of  such  property  by  the  school  directors  with  the 
assent  of  those  interested,  while  jointly  occupied  for  Sun- 
day-school purposes,  church  meetings  and  public  gath- 
erings, is  not  such  adverse  possession  as  would  confer 
an  absolute  title  or  raise  a  presumption  of  a  grant  to 
them. 

Trustees  of  such  property  will  be  appointed  by  the 
Common  Pleas  on  petition,  and  appropriate  decree  made 
for  the  re-establishment  and  protection  of  such  trust. 

The  defence  of  their  title  by  the  school  board  against 
proceedings  to  establish,  by  evidence  not  of  record,  a  trust 
for  relieious  and  burial  as  well  as  educational  uses,  is 
justifiable,  and  warrants  a  division  of  costs. 

Sur  exceptions  to  master's  report. 

The  petition  filed  in  this  case  alleged  that 
'*some  time  prior  to  the  year  1800,*'  a  certain 
lot  situate  near  Strafford  Station,  Penna.  Rail- 
road, was  ''donated  by  the  then  owner  or  own- 
ers thereof  as  hereinafter  set  out  for  the  general 
use  of  the  neighborhood,"  and  a  deed  therefor, 
duly  executed  to  trustees  but  never  recorded,  was 
lost.  That  until  about  1872  the  place  was  used 
as  a  public  school  and  for  religious  and  burial 
purposes,  and  in  1873,  owing  to  the  erection  of  a 
new  school  house,  the  building  thereon  was  used 
only  by  a  Sunday  school.  That  this  possession 
was  in  1874  interrupted  by  a  trespasser,  who 
after  occupying  the  building  as  a  private  dwell- 
ing, notwithstanding  criminal  and  civil  proceed- 
ings to  oust  him,  surrendered  it  to  the  school 
board  of  Tredyffrin,  who  rented  it  also  as  a  pri- 
vate dwelling,  refused  its  use  for  other  purposes, 
and  in  March,  1891,  conveyed  part  of  it  in  fee 


simple  to  Martha  Wentworth  for  private  pur-^ 
poses. 

The  prayer  was  for  the  appointment  of  trus- 
tees, to  "take  charge  of  the  said  property  in  ac- 
cordance with  the  provisions  of  said  trust,  and  to 
take  such  other  and  further  action  in  the  prem- 
ises for  the  re-establishment  of  said  trust  as  to 
justice  and  equity  shall  appertain." 

Citations  on  this  petition  issued  and  were  duly 
served  upon  the  school  board  of  Tredyffrin,  their 
vendee  and  tenant  above  mentioned. 

The  answer  of  the  school  board  claimed  fee 
simple  ownership  in  the  property  excepting  the 
graveyard.  It  denied  the  execution  of  any  deed 
to  trustees  or  the  existence  of  any  trust  as  set  out 
in  the  petition,  and  averred  that,  ''The  original 
grant  of  the  same  which  is  now  lost,  was  made 
a  century  ago  to  the  said  township  for  school 
purposes ;''  and  alleged  title  in  the  school  board 
by  possession  for  seventy  years  and  that  the  use 
during  that  time  for  religious  purposes  was  only 
permissive.  It  admitted  the  conveyance  com- 
plained of  and  averred  that,  '*They  contemplate 
now  selling  the  balance  for  a  good  price  and 
appropriating  the  proceeds  to  the  school  district's 
indebtedness."    No  other  answer  was  filed. 

Petitioners  filed  a  general  replication;  and 
the  matter  was  referred  to  Robert  Emmet  Mona- 
ghan,  Esq.,  as  master  and  examiner. 

At  the  hearing,  before  the  master,  petition- 
ers submitted  testimony  of  the  declarations  of 
aged  persons  since  deceased,  made  before  this 
suit,  that  a  Lutheran  church  formerly  stood  on 
or  near  the  present  site  of  the  school  house ;  that 
certain  persons  for  many  years  had  the  manage- 
ment of  the  property  as  trustees  and  that  they 
claimed  to  act  under  the  authority  of  a  ^tt^ 
conveying  the  property  for  religious,  educational 
and  burial  purposes.  This  testimony  wasadmittcd 
under  objection,  as  hearsay  evidence. 

Petitioners  also  offered  sundry  records  of  1^1 
proceedings  in  reference  to  this  property  indi- 
cating its  control  by  trustees  for  general  public 
uses  and  also  the  declaration  of  individual  mem- 
bers of  the  board  of  school  directors  that  they 
had  no  title  to  it. 

Respondents  offered  no  testimony. 

The  master  filed  an  elaborate  report  from 
which  the  following  are  extracts  : — 

".  .  .  .  The  deed  having  been  lost,  or  mis- 
laid,  both  parties  have  to  rely  upon  hearsay  tes- 
timony as  to  their  legal  rights  in  the  premise. "^ 
"In  matters  of  general  interest,  as  to  which 
there  is  no  such  controversy  existing  as  to  in- 
duce concocting  testimony  for  a  particular  end,^ 
the  declarations  of  deceased  witnesses  as  to  rep- 
utation in  ancient  things  and  ancient  documen- 
tary evidence  may  be  received  to  prove  matters 
of  public  interest." 

After  reviewing  the  testimony  at  length  the 
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Am.   &  Eng.  Ency.  of  Law,  Vol.   27;  page  375, 
note. 

The  proofs  here  taken,  were  essential  to  the 
petitioners  if  they  sought  to  establish  the  alleged 
trust  and  it  is  unfair  to  compel  respondents  to 
pay  for  them. 

Charles  H,  Pennypacker,  for  Elijah  Wilds 
et  aL,  petitioners,  contra,  submitted  no  brief. 

Henry  Pleasants ,  (with  him  Alfred  P.  Reid, 
of  Chester  County,  benjamin  H,  Lowry^  If, 
Gordon  Mc  Couch ^  Samuel  Hinds  Thomas,  and 
John  B,  Thayer,  of  Philadelphia  County),  for 
Thomas  R.  Jaquette  et,  al,,  petitioners,  contra. 

Where  rights  of  the  public  are  involved  hear-^ 
say  evidence  is  admissible  within  recognized 
limits. 

Wharton  on  Evidence,  sec.  186,  etc. 
Starkie  on  Evidence,  47. 
Grcenleaf  on  Evidence,  sec.  128-135-136. 
Carr  v.  Mostyn,  5  Exch,  Rep.  (Eng.)  68, 
Drink  water  1/  Porter,  7  Car.  &  Pay.  Rep.  181. 
Queen  v.  Bliss,  7  Adolph  A  Ellis  Rep.  550. 

In  Pennsylvania  it  is  admitted  to  prove  age, 
boundaries,  pedigree,  or  corroborate  other  tes- 
timony. 

Watson  V.  Brewster,  i  Pa.  383. 
Bender  v  Pitzer,  27  Id.  335. 
Moul  V.  Hartman,  104  Id.  46. 
Sturgeon  v,  Waugh,  2  Y.  476. 

Petitioners'  evidence  was  not  confined  to,  but 
only  supplemented  by  hearsay  testimony.  In 
addition  to  much  record  evidence,  the  undeni- 
able existence  of  the  graveyard  there,  was  strong 
evidence  of  the  religious  element  in  the  trust. 
Brown  v.  Lutheran  Church,  23  Pa.  501. 

A  grant  prior  to  the  Common  School  Act  of 
1836,  to  a  township  '«for  school  purposes,"  as 
alleged  in  the  answer,  confers  no  title  in  the 
school  board.    Their  rights  are  wholly  statutory. 

Constit.  of  1790,  Art.  VII.,  sec.  1. 
Act  April  4,  1809,  P.  L.  193. 
Act  March  29,  1824,  P.  L.  137. 
Act  April  1, 1834,  P.  L.  170,  sec.  23. 
Act  June  13, 1836,  P.  L.  531,  sec.  14. 
Act  May  8,  1854,  P.  L.  62P,  sec.  18. 

If  title  is  in  township,  supervisors  should  main- 
tain the  action. 

Act  April  15, 1834,  P.  L.  538,  sec.  5. 

Even  under  the  most  liberal  construction  of 
14th  section  of  Act  of  June  13,  1836,  school  di- 
rectors could  only  maintain  school  rights  against 
private  claims  and  only  in  cases  where  there 
were  no  trustees. 

School  Directors  v.  Dunkleberger,  6  Pa.  32. 
Klinkener  v.  School  Directors,  11  Id.  449. 
Pott  V.  School  Directors,  42  Id.  132. 
Sullman's  Appeal,  38  Id.  202. 

See  also— 
ComUh  V.  Jarrctt,  7  S,  &  R.  461. 


master  found  that  the  school,  religious  and  burial 
societies,  had  each  a  common  right,  originally, 
in  this  lot ;  that  the  alleged  trust,  *'For  the  gen- 
-eral  use  of  the  neighborhood  for  religious,  edu- 
cational and  burial  purposes  is  a  subsisting 
trust,"  and  that  ''trustees  should  be  appointed 
to  hold  title  to  the  real  estate,  and  administer 
this  charity,  ....  so  that  the  said  trust  may 
be  most  effectively  applied  to  the  general  use  of 
the  neighborhood." 

And  recommended,  "That  the  Court  shall 
further  decree  in  relation  to  the  premises  for  the 
re-establishment  of  said  trust,  and  that  full  and 
<x>mplete  possession  of  the  premises  shall  be 
placed  under  the  control  of  said  trustees  ap- 
pointed/' 

"That  the  costs  of  these  proceedings  be  placed 
upon  the  respondents." 

To  this  report  the  school  directors  filed, 
vaer  aHa,  the  following  exceptions : — 

1  to  6.  To  the  finding  of  facts  and  admission 
of  hearsay  testimony. 

7  and  8.  To  the  ruling  that  the  terms  of  the 
trust  as  set  out  in  the  petition  and  evidence  over- 
<aine  the  averments  of  the  answer  and  were  suf- 
ficiendy  clear  to  warrant  the  establishment  of 
the  trust. 

9.  To  the  imposition  of  the  costs  on  respond- 
ents. 

Thomas  W.  Pierce,  for  exceptions. 

Petitioners'  title  under  the  pleadings  depends 
on  an  alleged  deed  of  trust.  If  this  is  lost,  its 
-existence  as  a  valid  instrument  must  be  proved 
before  proof  of  its  contents. 

McCrcdy  v,  Schuylkill  Nav.  Co.,  3  Whart.424. 

McReynolds  v.  McCord,  6  Watts.  288. 

Slone  V,  Thomas,  12  Fa  209. 

Porter  v,  WiUcMi,  13  Id.  641. 

Krise  v,  Neison,  66  Id.  2^3. 

Logan  V,  Gardner,  136  Id.  588. 

Laubach  v,  Meyers,  147  Id.  452. 

The  evidence  of  Ivester  and  Mrs.  Rush  did 
not  sufficiently  identify  the  deed  as  a  valid  in- 
urnment. 

If  the  trustees  h^d  been  appointed  and  this 
were  an  ejectment  case  to  try  the  title,  such 
hearsay  evidence  as  was  here  offered  could  not 
have  been  received. 

Hearsay  evidence  is  not  competent  to  estab- 
lish title  or  trusts. 

Whether  a  trust  be  by  writing  or  parol  the  evi- 
dence must  be  clear  and  definite,  so  that  the 
Court  can  declare  the  duties  of  the  trustees. 
Dyer's  Appeal,  107  Pa.  446. 
Brickcll  V.  Early,  115  Id.  473. 

Even  if  trustees  are  appointed  the  school  board 
stand  on  their  possession  for  a  prescriptive 
period,  with  the  presumption  of  a  grant  and  the 
equity  powers  of  the  Court  do  not  extend  to  de- 
termining the  title. 
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Ban  V.  Weld,  24  Pa.  87. 

In  re  Pcnnsbury  Sch.  Hse.  (Ches.  Co.  Miss.  Doc.,  2, 
page  210). 
Acts  and  declarations  of  individual  directors 
are  evidence  to  disprove  statutory  title  in  the 
board. 


Magill  t/.  Kauffman,  4  S.  ft  R.  ^20. 
Fickle  V.  McKissick,  21  Pa.  236. 


See— 

Wentworth  v.  Mullen,  2  Ches.  Co.  Rep.  544. 
Renting  school  houses  for  revenue  is  not  con- 
templated by  school  laws. 

Courtney  v,  Keller,  4  Penny.  38. 
See— 
Gumberfs  Appeal,   (Old  Brick  Church,)  no  Pk. 
501. 

Similar  charities  are  favored  by  Pennsylvania 
law. 

Wright  V,  Linn,  9  Pa.  433. 
McKissick  v.  Pickle,  16  Id.  140. 

They  have  been  sustained  in  total  absence  of 
record  title  or  great  ambiguity  of  grant. 

Morrison  v.  Beirer,  2  W.  ft  S.  81. 
Martin  v,  McCord,  5  W.  493. 
Beaver  v,  FiUon,  8  Pa.  329. 
Klinkener  v.  School  Directors,  11  Id.  444. 
Pott  V,  School  Directors,  42  Id.  132. 
McLain  v.  Sch.  Directors,  51  Id.  196. 
School  Directors  v,  Dunklel)erger,  6  Id.  29. 
Beatty  v.  Kutz,  2  Pet.  (U.  S.)  566. 

Trustees  appointed  would  have  such  full  dis- 
cretionary powers  that  uncertainty  in  the  object 
of  the  charity  would  be  immaterial. 


Whitman  v.  Lex,  17  S.  ft  R.  88. 
Pickering  t^.  Shotwell,  10  Pa.  28. 
MarUn  V.  McCord,  5  W.  493. 

•dee  ■■ 
Magill  V,  Brown,  Bright.  Rep.  408. 

The  Court  having  equitable  jurisdiction  of  this 
case  in  its  supervision  and  control  of  unincorpor- 
ated societies  and  associations,  are  warranted  in 
making  an  end  of  the  whole  controversy  and 
passing  directly  and  finally  on  rights  of  property 
and  questions  of  title. 

Wilhelm'f  Appl.,  79  Pa.  141. 
Kiior's  Appl.,  62  Id.  435. 
Kerr  v.  Trego,  47_Id.  292. 


rego,  4: 
Roshi's  Appl.,  69  Id.  462. 
Henry  v,  Dietrich,  84  Id. 
Gas8*s  Appl.,  73  Id.  48. 
Eaton's  Appl.,  66  Id.  493. 


291. 


The  evidence  submitted  of  contents  of  the  al- 
leged deed,  showed  it  to  have  been  "a  deed" 
and  "of  this  property;**  and  that  it  was  read  "at 
a  public  meeting  on  the  premises**  to  ascertain 
rights  of  public  therein. 

These  facts  distinguish,  this  case  from  those 


ruled  by  McReynolds  v.  McCord,  6  W.  288  et. 
seq. 

The  allegation  in  the  petition  that  the  prop- 
erty  was  "donated/*  is  broad  enough  to  cover 
either  a  dedication  or  a  grant,  but  even  were  this 
not  so,  yet  if  the  evidence  submitted  supported 
the  general  allegations  of  petitioners  it  would  be 
sufficient ;  and  all  necessary  amendments  to  this 
end  would  be  considered  made. 


ppL, 
pf.,: 


Wilhelm's  Appl.,  79  Id.  137 

The  Court.  Waddell,  P.  J.  The  Master 
finds  from  the  evidence  before  him,  together 
with  the  pleadings  in  the  application,  that  the 
school,  religious  and  burial  societies,  have  each 
a  common  right  in  the  property  in  question. 
The  extent  of  this  interest  is  not  shown.  He 
finds  that  the  property  has  been  used  for  school 
and  various  religious  purposes,  and  for  the  burial 
of  the  dead,  for  about  one  hundred  years,  and 
he  concludes  that  each  of  these  rights  was 
founded^upon  an  original  grant. 

He  further  finds,  that  the  parties  interested  in 
these  respective  rights,  have  not  entirely  aban- 
doned  nor  withdrawn  from  the  use  of  the  prem- 
ises. The  result  of  these  findings  is,  that  this 
property  was  more  than  a  century  ago  dedicated 
to  the  public  for  educational  and  religious  pur- 
poses, and  that  a  right  to  these  uses  still  remains 
in  the  people  of  that  neighborhood. 

We  have  examined  the  evidence  submitted  to 
the  master  and  the  pleading  in  the  application, 
and  cannot  say  his  findings  and  conclusions  are 
manifestly  wrong.  "We  should  not  hastily  set 
aside  the  conclusions  of  a  master  upon  the  facts 
of  the  case  submitted  to  him.  This  ought  to  be 
done  only  upon  the  discovery  of  some  plain  and 
obvious  error,  or  where  the  whole  evidence  shows 
such  a  preponderance  against  his  finding,  that 
were  it  a  verdict  of  a  jury  in  a  Court  of  Common 
Pleas  a  new  trial  should  be  granted  :*'  Thomp- 
son*s  Appeal,  103  Pa.  607. 

It  is  alleged  that  the  property  in  question  was 
granted  over  a  century  ago  to  the  neighborhood 
by  the  then  owner  for  educational  and  religious 
piurposes,  and  that  the  trust  thus  created  was  at 
some  time  placed  in  the  hands  of  certain  trustees 
to  be  carried  into  effect.  The  testimony  shows 
that  many  years  ago  certain  residents  of  the 
neighborhood  were  recognized  as  such  trustees. 
All  the  parties  thus  connected  with  the  property 
as  trustees  are  dead,  and  this  is  an  application  by 
a  large  number  of  citizens  interested  for  the  ap- 
pointment of  five  trustees  to  take  the  place  of 
those  originally  appointed  and  now  deceased. 

It  is  resisted  by  the  school  directors  of  Trcdyf- 
frin  township,  because  they  claim  to  be  the 
owners  of  the  property  in  question,  and  deny 
the  allegation  that  it  was  ever  conveyed  to  trus- 
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tees  under  the  trust  set  forth  iathe  petition ;  and 
aver  that  it  was  granted  over  a  century  ago  to 
said  township  for  school  purposes.  It  will  thus 
be  seen  that  both  parties  to  the  controversy  base 
their  respective  claims  upon  a  grant  from  the 
former  owner  but  differ  as  to  the  extent  of  it. 
They  both  admit  that  the  deed  is  lost. 

The  petitioners  claim  that  the  grant  extended 
to  educational  and  religious  objects,  while  the 
respondents  assert  it  was  confined  alone  to  edu- 
cational purposes. 

The  petitioners  claim  they  have  produced 
sufficient  evidence  to  show  the  existence  of  such 
a  trust  as  they  allege,  and,  therefore,  ask  for  the 
appmntment  of  trustees  to  carry  it  into  effect. 
If  the  ¥ntnesses  are  believed,  the  petitioners  have 
shown  the  existence  of  a  deed  upwards  of  fifty 
years  ago,  relating  to  the  property  in  question 
and  the  manner  of  its  use.  Those  who  heard 
the  paper  read  say  it  described  this  building  and 
granted  the  liberty  to  any  religious  denomina- 
tion to  hold  services  in  it,  except  the  Roman 
Catholics ;  that  as  long  ago  as  1 8 15  the  building 
was  used  for  school  and  religious  purposes,  and 
this  continued  down  until  1873;  ^^^^  during 
those  early  days  it  was  managed  and  controlled 
by  committeemen  or  trustees,  and  they  name 
some,  among  them  being  John  Ivester  3  these 
trustees  or  committeemen,  and  the  wants  of  the 
property  were  appointed  and  provided  for  at 
public  meetings  of  the  neighborhood  called  for 
the  purpose ;  that  when  the  new  school  house 
was  built  in  1872  or  1873  the  school  board  aban- 
doned this  property,  and  individual  members 
then  declared  they  had  nothing  to  do  with  it, 
that  in  former  years  the  repairs  to  the  property 
were  paid  for  by  public  subscriptions ;  that  the 
school  directors  were  not  asked  for  the  use  of  the 
property  for  religious' purposes,  but  those  who 
wished  to  hold  meetings  of  this  character  simply 
obtained  the  key,  which  was  kept  in  the  neigh- 
borhood, and  used  the  building. 

Some  of  the  facts  testified  to  by  the  witnesses 
were  within  their  own  knowledge,  and  some 
were  derived  from  old  people  of  the  neighbor- 
hood, now  deceased.  The  information  of  the 
latter  was  furnished  before  the  present  contro- 
versy arose.  The  master  admitted  this  testi- 
mony, and  no  doubt  considered  it,  upon  the  au- 
thority of  I  Greenleaf  on  Evidence,  7th  ed., 
Chapter  6,  sect.  127-140;  i  Wharton  on  Evi- 
dence,  2d  ed.,  sect.  185,  etsequiter. 

The  respondents  offei^  no  testimony,  but  in- 
sisted that  the  prayer  of  the  petition  should  be 
refused,  because  the  school  board  of  Tredyffrin 
had  been  in  visible,  exclusive,  and  notorious  pos- 
session of  the  property  since  1835,  and  had  thus 
become  owners  of  the  same ;  and  because,  fur- 
ther, the  fieurts  shown  fail  to  establish  any  trust  as 


claimed,  or  show  any  interest  in  the  premises  on* 
the  part  of  the  petitioners. 

The  master,  considering  the  evidence  and  the 
circumstances  coimected  with  the  possession  of 
the  property,  found,  as  we  have  said,  the  trust 
to  exist  as  claimed,  and  advised  the  appointment 
of  trustees  to  carry  it  into  effect.  We  cannot  say 
his  findings  and  conclusions  are  so  erroneous  as 
to  justify  us  in  setting  them  aside. 

This  is  not  an  effort  to  establish  a  trust  by 
parol.  The  existence  of  a  deed  for  the  property 
is  shown,  and  its  present  whereabouts  is  now  not 
known.  More  than  one  witness  speaks  of  its 
contents,  and  while  they  are  unable  to  detail  all 
its  provisions,  they  give  us  in  substance  the  terms 
of  the  trust.  This  is  supplemented  by  the  gen- 
eral understanding  of  the  neighborhood.  The 
property  appears  to  have  been  used  in  a  way  con- 
sistent with  the  terms  of  the  trust.  The  allega- 
tion is,  that  the  grant  was  for  school  and  religi- 
ous purposes,  and  the  uncontradicted  testimony^ 
is  that  a  school  was  kept  in  the  building,  and  a 
Sunday-school  and  religious  meetings  were  held 
there  from  1815  down  to  1873.  It  is  true,  the 
respondents  assert  that  these  religious  gatherings 
were  held  by  their  permission,  but  there  is  no 
testimony  to  show  this.  In  fact  it  is  positively 
denied  by  the  witnesses  for  the  petitioners,  and 
more  than  one  asserts  that  the  building  was  used 
for  such  purposes  whenever  wanted,  without  ob- 
taining permission  from  any  one. 

Attached  to  the  grounds  on  which  the  building 
stands  is  a  graveysud,  where  the  people  of  the 
neighborhood  have  been  buried  for  more  than 
a  century  past.  This  gives  the  place  a  semi-re- 
ligious character,  and  tends  to  disprove  the  alle- 
gation that  the  property  was  originally  granted 
for  school  purposes  exclusively.  It  goes  to  sus- 
tain the  imperfect  recollection  of  some  of  the 
witnesses  who  say  they  think  a  Lutheran  church 
stood  somewhere  on  these  grounds  years  ago. 

Neither  do  we  see  how  the  school  boani  can 
set  up  an  exclusive  right  to  the  property  by  rea- 
son of  their  possession.  We  are  unable  to  under- 
stand from  the  evidence  how  they  got  possession, 
unless  it  was  they  merely  took  it,  when  the  Act 
of  June  13,  1836,  known  as  the  Common  School 
System,  went  into  effect.  This  Act  gave  the 
school  board  no  such  power.  It  authorized  them 
to  erect,  rent  or  hire  suitable  school  houses,  or 
to  purchase  and  hold  such  real  estate  as  might  be 
necessary  for  the  establishment  and  support  of  the 
schools ;  or,  where  real  estate  was  held  by  trus- 
tees for  the  general  use  of  the  neighborhood,  as 
a  school  house,  or  its  appendages,  it  authorized 
such  trustees  to  convey  the  same  to  the  school 
directors.  There  is  no  testimony  to  show  this 
property  was  ever  rented  or  purchased  by  the 
school  board  of  Tredyffrin.  It  was  certainly  be- 
ing used  by  the  neighborhood  as  a  school  house 
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when  the  Act  o(  1836  went  into  operation,  and 
4t  is  more  than  likely  the  school  directors  assumed 
to  take  charge  of  it  as  one  of  their  houses,  with 
the  assent  of  those  interested.  They  undoubt- 
edly took  charge  of  and  conducted  a  school 
therein,  from  1836  until  1872,  but  was  it  in  a 
way  to  give  them  exclusive  control  of  the  prop- 
erty ?  They  now  claim  title  by  adverse  posses- 
sion, if  not  by  actual  grant.  To  sustain  a  title 
by  adverse  possession  they  must  show  an  adverse, 
exclusive,  continuous  and  notorious  possession. 
No  such  possession  is  shown.  It  is  clear  from 
the  testimony  that  during  all  these  years  and 
down  until  the  fall  of  1873,  ^^^  people  of  the 
neighborhood  occupied  it  jointly  with  the  school 
bosuxl  for  Sunday-school  purposes,  church  meet- 
ings, and  public  gatherings.  Since  1873  ^^  Pub- 
lic school  has  been  held  in  the  building,  but  the 
school  board  has  rented  it  as  a  dwelling,  and 
thus  prevented  its  use  for  religious  purposes  from 
that  time. 

The  petition  upon  which  these  proceedings 
were  instituted  to  re-establish  the  religious  part 
of  the  trust  was  filed  on  the  8th  day  of  June, 
1891. 

During  these  intervening  years  an  action  of 
ejectment  was  instituted  by  one  of  the  citizens  of 
the  neighborhood  against  one  of  these  tenants, 
which  resulted  in  a  verdict  for  the  defendant, 
because  the  possession  of  the  plaintiff  was  shown 
to  be  in  common  with  others.  An  application 
was  made  to  the  Court  during  the  same  period 
for  the  saJe  of  the  property,  which  being  resisted 
by  citizens  of  the  neighborhood,  was  withdrawn. 
Thus,  while  the  school  board  has  been  in  posses- 
sion of  the  property,  yet  at  no  time  has  this  pos- 
session been  adverse  and  exclusive  for  a  continu- 
ous period  of  twenty-one  years.  Their  title  can- 
not be,  therefore,  established  by  adverse  posses- 
sion,  and  if  the  petitioners  have  shown  the 
•existence  of  a  trust  entitling  them  to  use  the 
property  for  religious  purposes,  it  is  proper  the 
prayer  of  this  petition  in  this  particular  should 
be  granted. 

The  master  has  found  in  their  favor,  and,  as 
,we  have  already  stated,  we  cannot  say  he  is 
wrong. 

In  disposing  of  the  costs  the  master  has  im- 
posed them  all  upon  the  respondents.  In  this 
we  think  he  has  erred.  The  trust  here  set  up 
was  required  to  be  established  by  evidence.  It 
was  not  a  matter  of  record. 

The  management  of  the  property  has  been  in 
the  hands  and  under  the  direction  of  the  school 
board  of  Tredyffrin  township  for  many  years. 
This  management  has  been  acquiesced  in  by 
those  interested  in  the  trust.  In  fact  some  of 
the  present  petitioners  had  recognized  it  during 


the  period  indicated.  It  was  proper,  therefore, 
for  the  school  board  to  endeavor  to  estabM 
their  rights  when  they  were  questioned,  or  at 
least  to  defend  them.  This  is  all  they  have  done. 
In  our  opinion  they  did  no  more  than  was  justi- 
fiable, and  we  think  the  costs  of  the  proceeding 
should  be  divided  equally  between  the  petitioners 
and  the  school  board.  In  this  particular  the  re- 
port of  the  master  is  set  aside. 

The  exceptions  are  therefore  dismissed,  except 
the  ninth,  which  is  sustained  to  the  extent  herein 
indicated,  and  the  counsel  for  the  petitioners  will 
prepare  the  proper  decree. 

The  Court  subsequently  entered  a  decree  :— 

First.  "That  the  premises"  (particularly  de- 
scribing them)  "be  held  by  the  trustees  herein- 
after named  and  their  successors  for  the  general 
use  and  good  of  the  neighborhood  for  religious 
and  educational  purposes  and  the  repose  of  the 
dead." 

Second.  "That  Thomas  R.  Jaquette,  Elijah 
Wilds,  Daniel  S.  Newhall,  Henry  Pleasants 
and  John  S.  Angle  be  and  hereby  are  ap- 
pointed trustees  to  hold  title  to  said  real  estate 
and  to  administer  this  charity ;  and  in  the  exer- 
cise of  a  reasonable  discretion,  subject  always  to 
the  further  order  of  the  Court,  to  regulate  the 
manner  in  which  the  property  can  most  effec- 
tively be  utilized  for  the  general  use  and  good 
of  the  neighborhood  for  religious,  educational 
and  burial  purposes  as  aforesaid." 

Third.  "That  the  right  of  possession  of  said 
premises  is  in  the  trustees  so  appointed,  and  the 
said  respondents,  the  school  district  of  Tredyffiin 
township,  Martha  Wentworth  and  Elizabeth 
Dickensheet  (tenant)  be  and  hereby  are  or- 
dered and  decreed  to  surrender  full  and  com- 
plete possession  of  any  part  thereof  now  in 
their  seisin  or  possession  to  the  trustees  so  ap- 
pointed, and  said  respondents  be  and  hereby  are 
specially  enjoined  henceforth  from  molesting  or 
interfering  in  any  wise  with  said  trustees  m  their 
use  and  enjoyment  of  said  premises  for  the  pur- 
pose aforesaid.  Provided  that  nothing  in  this 
decree  shall  be  understood  as  depriving  Martha 
Wentworth,  one  of  the  respondents  in  this  cause, 
of  the  right  of  trial  by  jury  upon  any  Question  of 
title  other  than  those  arising  under  aeed  of  the 
school  board  of  Tredyffrin  to  Martha  Went- 
worth,  dated  March  21,  1891,  and  recorded  at 
West  Chester  in  deed  book  V.  10,  page  160, 
etc." 

Fifth.  "That  the  ninth  exception  is  sustained, 
and  said  respondents  do  pay  one  half  and  the 
petitioners  do  pay  one-half  of  the  costs  of  these 
proceedingis  within  thirty  days  after  the  same  are 
duly  taxed  and  allowed  by  the  Court." 
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Freedman  v.  Fire  Association  of  Phila- 
delphia. 

Insurance — Fraud^^  Waiver. 

Where  a  policy  of  insurance  is  obtained  upon  a  stock 
of  goods  of  a  married  woman,  the  policy  bemg  applied 
lor  without  stating  either  her  sex  or  her  Christian  name 
or  covertiire»  but  speaking  of  her  as  <  R.  F.,"  her  agent 
representing  that  "Mr.  F."  is  a  successful  business  man, 
and  the  insurance  company  believes  that  it  is  insuring  the 
property  of  a  man  of  business,  there  is  such  fraud  as  will 
entitle  the  company,  when  it  has  not  discovered  the  fraud 
OQtil  after  a  loss  by  fire,  to  disaflirm  the  contract  even 
after  such  loss. 

When  after  such  a  loss  the  husband  of  the  insured  so 
deals  with  the  agents  of  the  company  as  to  lead  them  to 
bdieve  that  he  is  the  insured  person,  the  mere  facts,  that 
pending  (he  negotiations  the  wife  makes  out  proofs  of  loss 
which  reveal  her  sex  and  sends  them  to  the  central  of- 
fice, and  as  a  result  receives  a  reply  addressed  «R.  F. 
Madam,"  and  csdling  her  attention  to  a  defect  in  the 
proof  bat  not  admitting  liability,  do  not  justify  the  Court 
in  submitting  to  the  jury  the  question  whether  the  defen- 
dant has  or  has  not  waived  the  right  to  insist  upon  the 
fraod  of  the  plaintiff  as  a  defence  in  an  action  upon  the 
policy. 

Appeal  of  the  Fire  Association  of  Philadel- 
phia, defendant,  from  the  judgment  of  the 
Common  Pleas  of  Bradford  County,  in  an  ac- 
tion of  assumpsit  brought  by  R.  Freedman  to 
recover  upon  a  policy  of  fire  insurance. 

The  action  was  brought  in  the  name  of  R, 
Freedman,  the  Christian  name  being  nowhere 
set  out  in  the  pleadings. 

On  the  trial  before  Peck,  P.  J.,  the  facts  ap- 
peared as  follows :  C.  W.  Tidd  was  employed  to 
obtain  insurance  upon  the  stock  of  a  store  owned 
by  Rosa  Freedman,  the  wife  of  Bamhardt 
Freedman,  at  Laceyville,  Wyoming  County,  Pa. 
Tidd's  instructions  were  given  to  him  by  Bam- 
hardt. Tidd  went  to  Eastman,  an  insurance 
agent  in  Timkhannock,  and  asked  for  an  insur- 
ance of  |3,ooo  on  the  goods  of  *'R.  Freedman," 
and  said  that  ^'Mr.  Freedman"  was  a  good 
business  man  and  that  he  knew  him  weU.  East* 
man,  believing  that  "R."  and  «*Mr."  Freedman 
were  the  same  person,  had  the  policy  in  suit  is- 
s^.    Eastman  certified  that  had  he  known  that 


R.  Freedman  was^a  married  woman  he  would 
not  have  issued  the  policy. 

On  the  night  of  March  15,  1892,  the  goods 
covered  by  the  policy  were  destroyed  by  fire. 
The  next  day  Bamhaidt  Freedman  met  Eastman 
at  Laceyville,  and  it  was  agreed  that  the  former 
should  meet  the  company's  adjuster,  B.  F. 
Walker,  on  the  third  day  after  the  fire.  B. 
Freedman,  Walker  and  Eastman  met  at  Tunk- 
hannock.  At  this  time  both  Walker  and  East- 
man supposed  their  interview  was  with  the  man 
to  whom  the  policy  was  issued.  He  was  asked 
to  bring  his  books  and  bills  there.  He  did  so, 
and  the  latter  were  all  to  R.  Freedman  or  Mr. 
R.  Freedman.  The  only  other  interview  had 
with  any  agent  of  the  company  was  at  Athens 
on  the  1 2th  of  April,  the  same  year,  when  the 
same  bills  were  looked  over  and  nothing  oc- 
curred to  excite  any  suspicion  that  the  man 
Walker  then  met  was  not  R.  Freedman.  At 
the  time  of  the  fire,  in  addition  to  the  policy 
in  suit  above  mentioned,  there  were  other  policies 
in  other  companies.  There  were  circumstances 
connected  with  the  fire  which  led  the  companies 
to  think  there  ought  to  be  an  investigation  as  to 
its  cause  and  as  to  the  value  of  the  property  de- 
stroyed. While  this  was  being  made,  the  plain- 
tiff, at  the  suggestion  of  no  one,  made  out  and 
sent  to  the  defendant  proof  of  loss,  which 
reached  the  home  office  May  9,  1892.  It  ap- 
peared firom  the  indorsements  on  it  that  this  was 
sent  to  Walker,  special  agent. 

On  May  28th  Walker  wrote  and  sent  the  fol- 
lowing letter.: — 

"WiLUAMSPORT,  Pa.,  May  28,  1892. 
'*R.  Freedman,  Athens,  Pa.: 

<*'Madam :  We  are  in  receipt  of  papers  pur- 
porting to  be  proofs  of  loss  under  our  policy 
No.  1,322,576,  Tunkhannock,  Pa.,  Agency. 
By  reference  to  your  policy  you  will  learn  that 
it  is  necessary  to  have  the  magistrate  residing 
nearest  to  where  the  fire  occurred  furnish  a  certi- 
ficate if  required  by  the  Association.  We  now 
ask  you  to  furnish  such  certificate,  according  to 
the  terms  and  conditions  of  said  policy.  Neither 
admitting  nor  denying  liability  under  said  policy, 
and  holding  subject  to  your  orders  the  papers 
first  above  referred  to,  we  remain 
"Yours  truly, 
(Signed)  "Ben.  F.  Walker, 

'^Special  Agent  of  the  Fire  Association  of 
Philadelphia." 

Bamhardt  Freedman  being  on  the  witness 
stand,  made  the  following  offer : — 

«We  offer  to  ask  the  witness  on  cross-examin- 
ation whether  he  assumed  the  name  of  *R. 
Freedman,'  whether  he  has  not  done  business  as 
<R.  Freedman,'  and  whether  he  has  not  regis- 
Itered  when  stopping  in  hotels  in  the  very  town 
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where  the  policies  were  issued  and  written  as 
«R.  Freedman.' " 

Objected  to  as  irrelevant  and  immaterial,  and 
not  cross-examination.  Objection  sustained. 
(Eighth  assignment  of  error.) 

In  his  charge  to  the  jury  the  learned  Judge 
said,  inter  alia :  '*[Did  Mr.  Walker  know  at  this 
time  when  he  was  at  Athens,  or  did  he  learn 
there  before  this  interview  with  B.  Freedman, 
that  R.  Freedman  was  a  married  woman  ?  Did 
he  with  such  knowledge  require  R.  Freedman  to 
furnish  proofs  of  loss,]  (third  assignment  of 
error,)  when  he  knew  that  he  was  putting  the 
plaintiff  to  useless  expense  and  trouble  if  the 
company  intended  to  claim  that  the  policy  was 
void?  .  .  .  When  the  defendant  learned  the 
truth  about  this  policy,  that  the  plaintiff  was  a 
married  woman,  and  if  they  had  been  deceived 
as  claimed  by  the  evidence  of  Mr.  Eastman  they 
could  have  adopted  two  courses:  First,  they 
could  elect  to  declare  the  policy  void  and  notify 
the  plaintiff  of  that  fact ;  or,  second,  they  could 
affirm  this  policy  and  then  adjust  theloss^  if  any, 
which  the  plaintiff  had  sustained.''  (Fourth  as- 
signment of  error.) 

'<If  the  defendant  by  the  conduct  of  its  agent 
has  caused  the  plaintiff  labor,  expense  and  loss, 
which  she  would  not  otherwise  incurred  had  she 
been  notified  that  the  company  intended  to 
claim  that  the  policy  was  void,  on  the  ground  of 
misrepresentations,  I  am  of  the  opinion  that  the 
company  would  be  estopped  from  setting  up  that 
the  policy  was  void.  When  the  defendant 
learned  the  truth  about  this  policy  that  the  plain- 
tiff was  a  married  woman,  and  if  they  had  been 
decided,  as  claimed  by  the  evidence  of  Mr. 
Eastman,  they  could  have  adopted  two  courses : 
First,  they  could  elect  to  declare  the  policy  void, 
and  notify  the  plaintiff  of  that  fact ;  or,  second, 
they  could  affirm  this  policy  and  then  adjust  the 
loss,  if  any,  which  the  plaintiff  had  sustained. 
Or,  I  think  that  they  might  have  relied  upon 
both ;  that  the  policy  was  void,  and  also  contest 
the  amount  of  the  loss.  But  I  am  of  the  opinion 
that  if  they  took  the  latter  course  they  should 
notify  the  plaintiff  of  their  real  defence.  Be- 
cause, if  this  policy  is  void,  that  is  one  thing. 
If  it  was  in  force  and  required  proof  of  loss, 
that  would  be  inconsistent  with  declaring  the 
policy  void,  and  if  they  notified  the  plaintiff 
that  she  must  produce  proofs  of  loss,  after  they 
had  knowledge  of  the  true  state  of  affairs,  and 
required  her  to  go  to  expense  in  getting  copies 
of  bills,  making  proof  of  loss,  getting  certifi- 
cates from  the  nearest  magistrate,  or  any  other 
expense  which  she  would  not  have  done  had 
they  made  known  to  her  their  real  cause  of  de- 
fence, then  we  think,  as  we  have  stated  to  you, 
that  they  would  be  estopped."  (Second  and 
fifth  assignments  of  error.) 


Verdict  for  plaintiff  for  12,195  ^^^  judgment 
thereon. 

The  defendant  took  this  appeal,  and  filed,  inter 
aliay  the  assignments  of  error  above  noted. 

/.  McPherson^  (with  him  E,  Overton  and  E, 
J.  Angle)y  for  appellant. 

The  defendant  never  agreed  to  indemnify  R, 
Freedman,  a  married  woman,  but  R.  Freedman, 
a  successful  business  man.  It  insured  the  prop- 
erty of  a  man  successful  in  business,  not  the 
property  of  a  nmrried  woman,  who  necessarily 
could  not  exercise  the  same  personal  care  and 
supervision  over  it. 

An  applicant  for  insurance  should  exercise 
good  faith,  and  in  giving  information  required, 
like  a  witness  on  the  stand,  should  always  speak 
the  truth. 

Smith  V,  Ins.  Co.,  17  Pa.  253. 

The  policy  in  this  case  contains  the  following 
clause :  "This  policy  shall  be  void- ...  if  the 
interest  of  the  insured  be  not  truly  stated  here- 
in.'' Such  a  clause  requires  a  disclosure  of  title, 
interest  and  ownership. 

Its  object  is  to  enable  the  insurance  company 
to  know  whom  it  is  insuring.    It  might  be  will- 
ing to  insure  the  property  of  A.  and  yet  refiise 
to  insure  the  property  of  B.  upon  any  terms. 
Diffenbaugh  t^.  Union  Fire  Ins.  Co.»  150  Fk.  270. 

A  fraud  in  law,  if  not  in  fact,  was  perpetrated 
upon  the  appellant  by  the  appellee  in  procuring 
the  policy,  and  it  cannot  in  any  legal  sense  be 
said  that  a  contract  between  the  appellant  and 
the  appellee  was  ever  entered  into  or  intended 
to  be. 

I  Biddle  on  Ins.  Sec.  578. 
Diffenbaugh  v.  Union  Fire  Ins.  Co,»  tupra, 
Zimmennan  v.  Farmers'  Ins.  Co.,  76  Iowa,  352. 
Mead  et  al.  v,  Ins.  Co.,  64  N.  Y.  453. 
Smith  V,  Ins.  Co.,  17  Pa.  253. 

The  rule  of  estoppel  or  waiver  does  not  apply 
in  this  case. 

There  is  not  a  particle  of  proof  that  the  plain- 
tiff was  in  any  way  misled  by  the  defendant,  or 
that  she  was  induced  to  do  anything  which  she 
would  not  otherwise  have  done  by  any  acts  or 
declarations  of  the  defendant. 

Nor  does  the  evidence  show  that  the  agent, 
when  he  investigated  the  loss  and  negotiated  for 
a  settlement,  or  even  when  he  wrote  the  letter,, 
had  any  knowledge  of  the  facts  on  which  the 
defence  set  up  on  the  trial  was  based. 

Where  the  insured  alleges  a  waiver  by  the 
company  of  the  performance  by  him  of  an  act 
which  renders  the  policy  void,  it  is  incumbent 
on  him  to  establish  the  facts  constituting  the  al- 
leged waiver  thereof  by  a  clear  preponderance 
of  evidence. 

McFarland  v.  Kittwning  Ins.  Co.,  134  Fa.  590. 
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The  insured  must  by  a  preponderance  of  proof 
establish  the  fact  that  the  company  had  full 
knowledge  of  the  facts  on  which  it  could  avoid 
the  policy,  and  that  with  such  knowledge,  it 
misled  the  insured  in  some  way  to  his  disadvant- 
age, and  put  him  to  such  trouble  and  expense 
that  it  would  be  inequitable  and  unjust  to  en- 
force the  forfeiture. 

Nat.  Ins.  Co.  v.  Brown,  128  Pa.  386. 
Gould  V,  Ins.  Co ,  134  Pa.  588. 
McFarland  v,  Kittanning  Ins.  Co  ,  supra. 
McCorxnick  &  Son  v.  Royal  Ins.  Co.,  163  Pa.  184. 

Even  if  the  agent  of  the  defendant  did  re- 
quest the  preliminary  proofe  of  loss  required  by 
the  policy,  it  would  not  constitute  a  waiver  of 
the  right  to  avoid  the  policy. 

Niagara  Ins.  Co.  v.  Miller,  120  Pa.  516. 

H,  F,  Maynard^  (with  him  /.  N,  Evans  and 
WiUiam  Afaocweii)^  for  appellee. 

The  letter  of  Walker  was  a  waiver  of  the 
right  to  insist  on  a  forfeiture  of  the  policy  on 
the  ground  of  misrepresentation.  The  appellant 
was  informed  by  the  proof  of  loss  that  R. 
Freedman  was  a  married  woman,  and  after  this 
its  agent  wrote  requiring  certain  additional  proof 
of  loss.  It  is  therefore  estopped  from  insisting 
on  forfeiture. 

W.  ft  A.  Pipe  Lines  v.  Home  Ins.  Co.,  14$  Pa.  346. 

McCormick  V.  Royal  Ins.  Co.,  163  Id.  184. 

Welsh  V.  London  Ass.  Corp.,  151  Id.  607. 

Penn.  F.  Ins.  Co.  v,  Dougherty,  102  Id.  568. 

Insurance  Co.  v.  Erb,  112  Id.  149. 

The  question  of  waiver  is  for  the  jury. 
Bonnert  v.  Penna.  Ins.  Co.,  129  Pa.  558. 

May  20,  1895.    Fell,  J.     The  policy  of  in- 
surance upon  which  suit  was  brought  was  upon  a 
stock  of  general  merchandise  in  a  country  store. 
It  was  insured  as  the  property  of  R.  Freedman. 
It  was  owned  by  Rosa  Freedman,  a  married 
woman,  and  was  in  charge  of  her  brother-in- 
law,  Louis  Freedman,  who  conducted  the  busi- 
ness at  the  store.    She  resided  with  her  husband 
some  fifty  miles  distant  from  the  place  where  the 
business  was  carried  on,  and  gave  it  no  super- 
vision whatever.    The  evidence  at  the  trial  was 
uncontradicted  that  the  insurance  had  been  pro- 
cured by  her  agent  on  the  representation  made 
to  the  agent  of  the  insurance  company  that  <<R. 
Freedman  was  a  successful  business  man,''  and 
that  the  policy  was  issued  under  the  belief  based 
upon  representations  made  that    the  company 
was  insuring  a  stock  of  goods  owned  by  a  busi- 
ness man  who  was  personally  conducting    the 
business,  and  that  the  risk  would  not  have  been 
accepted  had  the  truth  been  known.      It  was 
also  undisputed  that  the  agents  of  the  company 
had  no  knowledge  that  the  representations  were 
incorrect  until  after  the  loss. 


The  jury  was  instructed  that  if  the  defendant 
accepted  the  risk  because  of  these  representa- 
tions and  would  not  otherwise  have  done  so,  the 
policy  was  void  because  of  the  fraud  practiced. 
It  was  clearly  an  imposition  upon  the  company 
to  procure  a  policy  upon  the  representation  that 
the  property  insured  was  owned  by  and  in  charge 
of  a  successful  business  man,  when  in  fact  the  title 
was  in  a  married  woman  who  exercised  no  super- 
vision over  it.  The  actual  business  risk  because 
of  the  want  of  personal  supervision  by  the  owner, 
and  the  moral  risk  were  tnoth  greater.  Whether 
greater  or  less  they  were  different.  It  was  im- 
portant to  the  company  to  know  whose  property 
it  was  insuring,  in  whose  charge  it  was,  and 
every  fact  which  affected  the  risk;  and  any 
fraud  or  imposition  in  these  matters  went  directly 
to  the  foundation  of  the  contract.  The  charge 
of  the  learned  Judge  clearly  stated  the  law  on 
the  points  involved,  and  the  only  question  now 
to  be  considered  is  whether  there  was  sufficient 
evidence  upon  which  to  submit  to  the  jury  the 
question  of  a  waiver  of  forfeiture,  after  knowU 
edge,  by  the  defendant. 

Our  cases  have  gone  very  far  in  holding  acts 
of  the  insurer  consistent  with  or  evincing  a 
recognition  of  liability  as  sufficient  ground  for 
the  inference  of  a  waiver  of  the  right  of 
forfeiture.  The  difficulty  has  been  to  give 
fair  effect  to  the  stipulations  guarding  against 
fraud  without  defeating  the  general  purpose 
of  the  contract  as  one  of  indemnity.  A 
waiver  in  this  case  could  grow  only  out  of  a 
necessary  inconsistence  between  courses  of  ac- 
tion adopted  at  different 'times. by  the  insurer, 
upon  the  fisdth  of  one  of  which  the  insured  has 
acted  or  refrained  from  acting.  Waiver  is  essen- 
tially a  matter  of  intention,  and  cannot  arise 
out  of  acts  done  in  ignorance  of  material  facts, 
and  its  proof  is  inadequate  unless  it  is  shown 
that  the  insurer  knew  of  the  right  of  forfeiture 
at  the  time  of  doing  the  act.  We  find  nothing 
in  the  testimony  in  this  case  which  will  sustain  a 
finding  that  the  defendant  had  waved  its  right  to 
declare  the  policy  void  because  of  the  fraud 
practiced  at  the  time  it  was  procured,  or  which 
justifies  \\f.t  submission  of  the  question  to  the 
jury. 

The  third  day  after  the  fire  the  plaintiff's 
husband  and  the  agent  of  the  insurance  company 
met  by  appointment.  The  agent  supposed  he 
was  meeting  R.  Freedman,  the  insured.  Bills 
were  produced  made  to  '*Mr.  R.  Freedman"  for 
goods  claimed  to  have  been  burnt,  and  after 
some  examination  with  a  view  to  ascertain  the 
amount  of  the  loss  the  parties  separated.  Proofs 
of  loss  were  made  out  and  mailed  to  the  com- 
pany's office  without  any  request  or  suggestion 
from  the  officers  of  the  company.  The  parlies 
were  standing  upon  their  rights  and  dealing  at 
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arms'  length.  The  insurance  had  been  procured 
upon  the  representation  that  the  insured  was  a 
business  nian.  In  accepting  the  risk,  in  issuing 
the  policy,  as  shown  by  the  pronoun  used,  in 
sending  a  bill  for  the  premium  to  <<Mr.  R. 
Freedman/'  and  in  all  its  dealing  up  to  this  time 
it  is  clear  that  the  company  supposed  the  insured 
to  be  a  business  man.  It  is  not  pretended  that 
they  had  any  knowledge  to  the  contrary  until 
after  the  fire,  and  the  only  evidence  of  knowl- 
edge in  the  case  is  based  upon  the  fact  that 
the  special  agent  after  the  receipt  of  the  proof 
of  loss  wrote  a  letter  to  the  insured  in  which  she 
was  addressed  as  "madam.''  The  letter  was 
written  under  these  circumstances:  the  policy 
required  that  a  certificate  of  the  nearest  magis- 
trate should  be  attached  to  the  proof  of  loss,  and 
the  proofs  furnished  were  defective  in  this  par- 
ticular. The  special  agent  of  the  company 
wrote  to  the  plaintiflf  calling  her  attention  to  the 
omission  and  requesting  that  the  certificate  be 
furnished.  In  the  affidavit  which  she  had  pre- 
viously sent  the  pronoun  '*her"  was  used,  and 
his  letter  was  addressed  to  "R.  Freedman,  Athens, 
Pa. — Madam."  This  is  the  only  evidence  in 
the  case  of  knowledge  Vy  anyone  acting  for  the 
insurance  company  that  the  policy  had  been  is- 
sued to  a  woman,  and  it  is  the  only  fact  upon 
which  a  waiver  can  be  based.  Under  our  cases 
this  would  be  evidence  of  a  waiver  of  any  de- 
fect in  the  proofs  of  loss  other  than  the  one 
mentioned,  and  it  might  raise  the  question  of 
the  right  to  defend  for  the  breach  of  other  con- 
ditions  or  for  the  failure  of  the  plaintiff  to  take 
any  steps  that  were  merely  formal  prerequisites 
to  a  suit. 

The  trend  of  our  decisions  has  been  to  hold 
insurance  companies  to  good  faith  and  frankness 
in  not  concealing  the  ground  of  defence  and 
thus  misleading  the  insured  to  his  disadvantage. 
They  may  remain  silent  except  when  it  is  their 
duty  to  speak  and  the  failure  to  do  so  would 
operate  as  an  estoppel ;  but  having  specified  a 
ground  of  defence,  very  slight  evidence  has 
been  held  sufficient  to  establish  a  waiver  as  to 
other  grounds.  The  most  recent  case,  and  one 
in  which  the  subject  is  fully  considered^  by  the 
present  Chief  Justice,  is  McCormick  v.  Royal 
Ins.  Co.,  163  Pa.  184.  In  Gould  v.  Dwelling 
House  Ins.  Co.,  134  Pa.  570,  the  cases  are  classi- 
fied and  the  distinction  in  them  between  an  at- 
tempted compliance  with  the  requirements  of  a 
policy  within  the  stipulated  time  and  a  failure 
without  valid  excuse  is  pointed  out  by  Mit- 
chell, J. 

The  question  here  was  the  right  of  the  defen- 
dant to  insist  upon  a  forfeiture  of  the  policy 
for  the  reason  that  it  was  obtained  by  fraud. 
There  could  be  no  waiver  of  this  right  unless 
such  was  the  intention,  and  no  act  would  be  evi- 


dence of  a  waiver  unless  done  with  knowledge 
of  the  imposition.  The  only  evidence  of  inten- 
tion or  knowledge  in  this  case,  is  the  letter  re- 
ferred to.  It  contains  a  distinct  statement  that 
liability  under  the  policy  is  neither  admitted 
nor  denied ;  and  while  it  may  be  evidence  that 
the*  company  had  knowledge  at  that  time  that  the 
insured  was  a  woman,  it  indicates  no  intention 
to  waive  any  ground  of  defence.  The  invalidity 
of  the  policy  being  established,  the  burden  of 
proof  was  on  the  plaintiff  to  show  that  with 
knowledge  of  the  facts  upon  which  it  could  be 
avoided  the  defendant  did  that  which  would 
make  it  inequitable  to  enforce  the  forfeiture. 

The  charge  in  this  case  is  a  very  clear  and  fair 
presentation  of  the  issues  involved,  but  we  re- 
gard the  testimony  as  to  a  waiver  insufficient  to 
sustain  a  finding  for  the  plaintiff.  The  learned 
Judge  should  have  gone  a  step  further  and  di- 
rected a  verdict  for  the  defendant.  The  asagn- 
ments  of  error  touching  this  question  are  sus- 
tained, and  the  judgment  is  reversi^l.      h.  b. 


Jan.  '95, 127.  March  28, 1895. 

Gangawer  v.  Philadelphia    &  Reading 
Railroad  Company. 

Railroad  crossing — Contributory   negligence^ 
Non-suit. 

A  judgment  of  non-suit  is  warranted  when  plaindfTs 
evidence  fails  to  show  negligence  of  defendant,  or  havine 
shown  such  negligence,  disdoset  the  fact  that  Uie  iojored 
party  was  guilty  of  contributory  negligence. 

Where  plaintiff's  evidence  disclosed  that  her  husband, 
to  recover  for  whose  death  th^  action  is  brought,  was 
kiUed  by  defendant's  train  at  a  grade  crossing  of  defend- 
ant's road,  and  that  in  approaching  this  crossing  at  a 
point  about  forty  feet  from  the  track  an  approaching  train 
can  be  seen  for  eight  hundred  or  one  thousand  fett,  and 
as  this  distance  diminishes  in  approaching  the  track  the 
view  of  the  raihroad  is  rapidly  extended  until  at  the  cross* 
ing,  and  before  getting  on  it  a  train  can  certainly  be  seen 
for  more  than  a  third  of  a  mUe,  it  is  proper  to  enter  a 
judgment  of  non-suit. 

Under  such  evidence,  assuming  that  no  sufficient  warn- 
ing was  given,  the  train  that  killed  deceased  was  in  full 
view  before  he  drove  upon  the  track,  and  it  is  absohitely 
impossible  that  he  should  have  been  upon  the  crossing 
with  too  short  a  time  to  get  off  before  the  train  was  in 
sight  That  he  stopped,  looked  and  listened  forty  feet 
from  the  railroad  does  not  exempt  him  from  the  charge  of 
negligence. 

In  such  a  case  the  rejection  of  testimony  tending  to 
show  affirmatively  that  deceased  stopped,  looked  and  Itt- 
tened  at  a  point  forty  feet  from  the  crossing  does  plaintiff 
no  harm.  The  law  would  presume  this  fact  in  the  ab- 
sence of  testimony,  and  the  negligence  here  consists  in 
the  fact  which  plaintiff's  evidence  discloses  that  deceased, 
who  must  have  seen  the  train  coming,  drove  on  into  great 
peril.  The  law  calls  this  negligence  and  will  not  permit 
a  jury  to  call  it  something  else. 
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Appeal  of  MaryGangawer,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  No.  4,  of  Phila- 
delphia County,  refusing  to  take  off  a  non-suit 
entered  in  an  action  brought  by  her  against  the 
Philadelphia  &  Reading  Railroad  Company,  to 
recover  for  the  death  of  her  husband,  alleged  to 
have  been  caused  by  the  negligence  of  the  de- 
fendant. 

The  facts  are  stated  in  the  opinion  of  the 
Supreme  Court. 

The  assignments  of  error  were  to  the  entry  of 
the  non-suit  and  the  refusal  to  take  it  off;  to  the 
refusal  of  plaintiff's  offer  to  show  that  after  the 
accident  defendant  changed  the  point  at  which 
tlie  signal  for  this  crossing  was  given  by  an  ap- 
proaching train  (removing  the  point  about  six 
hundred  feet  further  from  the  crossing) ;  refus- 
ing to  admit  evidence  of  the  point  at  which  the 
deceased  stopped;  and  refusing  to  admit  evi- 
dence as  to  the  point  at  which*  it  was  customary 
for  persons  approaching  this  crossing  to  stop, 
look  and  listen. 

Preston  K.  Erdman^  for  appellant. 

The  sufficiency  of  the  warning  under  the  cir- 
cumstances  is  a  question  for  the  jury. 

Ellis  V,  R.  R.,  138  Pa.  506. 
Childs  V,  R.  R.,  150  Id.,  73. 

Removing  the  signal  post  after  the  accident  to 
a  greater  distance  from  the  crossing  is  a  quasi 
admission  that  defendant  was  negligent  in  not 
giving  warning  before  reaching  the  former  signal 
post. 

R.  R.  V.  McElwec,  67  Pa.  311. 
R.  R.  V,  Henderson,  51  Id.  315. 
McKee  v.  Bidwell,  74  Id.  21S. 
Specht  V,  R.  R.,  24  Weekly  Notes,  317  (C.  P. 
No.  2,  Philadelphia). 

The  proper  place  to  stop  is  a  question  of  fact 
and  the  testimony  of  witnesses  is  a  proper  and 
competent  method  of  establishing  it. 

EllU  V.  R.  R.,  138  Pa.  506. 
McGill  V.  R.  R.,  152  Id.  331. 
Groner  v.  Canal  Co.,  153  Id.  390. 
Newhardv.  R.  R.,  Id.  418. 

It  has  often  been  contended  that  negligence 
while  in  the  act  of  crossing,  should  under  the 
evidence  be  judicially  predicated,  but  this  Court 
has  uniformly  held  it  to  be  a  question  of  fact 
in  the  province  of  the  jury. 

Scham  v.  R.  R.,  107  Pa.  8. 
Keng  V.  R.  R.,  160  Id.  644. 
Hoflbieister  v,  R.  R.,  160  Id.  568. 
Downey  v.  Traction  Co.,  161  Id.  131. 
Ely  V.  Railway,  158  Id.  233. 

Gavin  W,  Hart^  for  appellee,  cited — 

Carroll  v.  R.  R.,  12  Weekly  Notes,  348  (1882.) 
Moore  v,  P.  W.  &  B.  R.  R.,  108  Pa.  349  {1885). 
Bell  V.  R.  R.,  122  Id.  58  (1888). 
Marland  v.  R.  R.,  123  Id.  487  (1888). 


Irey  v.  R.  R.,  132  Id.  563  (1890). 
Kraus  v.  R.  R.,  139  Id.  272  (1891V 
Qeary  v,  R.  R.,  140  Id.  19  (1891.) 
Blight  V,  R.  R.,  143  Id.  lo  (1891). 
Hauser  t/.  R.  R.,  147  Id.  440  (1892). 
Ash  V,  R.  R;,  148  Id.  133  (1892). 
Schmidt  v,  R  R.,  149  Id.  357  (1892). 
Matthews  v.  R.  R.,  148  Id.  491  (1892). 
Myers  v,  R.  R.,  150  Id.  386  (1892). 
Urias  v.  R.  R.,  152  Id.  326  (1893). 
Smith  V.  R.  R.,  160  Id.  117  (1894). 

May  20,  1895.  Dean,  J.  The  plaintiff  is 
the  widow  of  Edwin  G.  Gangawer.  Her  hus- 
band, while  driving  a  two-horse  farm  wagon  near 
Bingen  station,  over  a  grade  crossing  of  defend- 
ant's railroad,  about  eight  in  the  morning  of  i  ith 
of  June,  was  struck  by  an  express  train  and 
killed.  The  plaintiff  averred  her  husband's 
death  was  caused  by  defendant's  negligence  in 
not  giving  travellers  on  the  highway,  at  a  proper 
distance  from  the  crossing,  warning  of  the  ap- 
proaching train.  The  defendant  replied  by  de- 
nying its  negligence,  and  averring  negligence  on 
part  of  deceased.  When  plaintiff  closed  her 
evidence,  the  learned  Judge  of  the  Court  below, 
being  of  opinion  she  had  not  made  out  a  case 
clear  of  contributory  negligence,  directed  a  com- 
pulsory non-suit ;  which  afterwards  on  motion  he 
refused  to  take  off,  and  from  that  judgment  we 
have  this  appeal. 

Appellant  prefers  here  seven  assignments  of 
error ;  three  of  them  to  the  entry  of  judgment 
of  non-suit,  and  four  to  rejection  of  evidence. 
To  warrant  the  judgment  of  non-suit,  either 
plaintiff^s  evidence  must  have  failed  to  show 
negligence  of  defendant,  or,  having  adduced 
evidence  tending  to  make  out  her  case  in  that 
particular,  must  also  have  disclosed  the  fact  that 
her  husband  was  guilty  of  contributory  negli- 
gence. Assuming  there  was  some  evidence  of 
negligence  on  part  of  the  railroad,  and  sufficient  so 
far  as  concerns  that  question,  to  have  sent  the 
case  to  the  jury,  did  plaintiff's  evidence  also  show 
that  her  husband  by  his  negligence  contributed 
to  the  accident? 

The  general  direction  of  the  railroad  at  this 
point  is  north  and  south ;  there  are  two  tracks, 
one  for  north,  the  other  for  south  bound  trains  \ 
the  deceased  came  from  the  highway,  travelling 
eastward;  crossed  the  south  bound  track,  and 
was  struck  by  the  train  bound  north  on  the  north 
track  ;  at  a  point  about  forty  feet  from  the  track 
a  train  can  be  seen  coming  from  either  direction 
for  eight  or  ten  hundred  feet  \  as  this  distance 
diminishes  on  approaching  the  track  the  view  of 
the  railroad  is  rapidly  extended,  until  at  the 
crossing,  and  before  getting  on  it,  a  train  can 
certainly  be  seen  for  more  than  a  third  of  a  mile. 
There  is  no  dispute  as  to  these  facts.  There  was 
evidence  that  two  or  three  cars  stood  on  a  siding 
some  distance  above  the  crossing ;  but  the  same 
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evidence  showed  that  these  did  not  obstruct  the 
view  of  the  track,  as  it  was  approached  in  the 
direction  from  which  deceased  drove.  One  of 
plaintiflTs  witnesses,  Jacob  Weaver,  testified  that 
he  saw  the  accident  when  standing  alongside  the 
railroad  nineteen  hundred  feet  from  the  crossing 
in  the  direction  from  which  the  train  came.  So, 
assuming  that  no  sufficient  warning  was  given, 
the  train  that  killed  deceased  was  in  full  view 
before  he  drove  upon  the  track  ;  it  is  absolutely 
impossible  that  he  should  have  been  upon  the 
crossing,  with  too  short  a  time  to  get  off,  before 
the  train  was  in  sight ;  unquestiona.bly,  taking 
the  undisputed  evidence  adduced  by  plaintiff, 
the  train  that  killed  deceased  could  have  been 
seen,  if  he  had  looked,  when  he  was  fifteen  to 
twenty  feet  from  the  track ;  was  in  sight  when 
he  was  that  distance  from  danger  and  could  have 
stopped  in  safety  until  it  had  passed.  It  is  xirged 
that  he  stopped,  looked  and  listened  forty  feet 
from  the  railroad ;  let  this  be  so ;  surely  that 
does  not  exempt  him  from  negligence  if  he  drove 
forty  feet  to  the  crossing,  with  an  approaching 
train  in  view.  It  is  wholly  immaterial,  in  the 
face  of  these  facts,  whether  the  deceased  stopped, 
looked  and  listened  at  the  best  place  before  ap- 
proaching the  track ;  the  law  presumes  that  he 
did,  and  in  the  absence  of  other  evidence,  this 
presumption  would  have  carried  the  case  to  the 
jury ;  but  the  plaintiff  went  further,  and  proved, 
^hat  after  stopping  where  he  is  presumed  to  have 
stopped,  he  then  drove  for  forty  feet  to  a  point 
where  he  was  bound  to  know  a  coming  locomo- 
tive which  he  saw  would  probably  strike  him. 
That  is  not  the  care,  according  to  the  circum- 
stances, which  the  law  demands ;  previous  care 
in  stopping  does  not  absolve  from  subsequent 
negligence  any  more  than  care  at  a  crossing  one 
day  will  dispense  with  care  the  next. 

As  to  the  assignments  of  error,  to  the  rejection 
of  testimony,  tending  to  show  affirmatively  that 
deceased  stopped,  looked  and  listened  at  a  point 
forty  feet  from  the  crossing,  the  ruling  of  the 
Court  did  plaintiff  no  harm.  The  offer  was  to 
prove  what,  in  the  absence  of  the  other  undis- 
puted facts,  the  law  presumed.  He  did  stop, 
and  then  drove  a  distance  of  forty  feet,  with  a 
train  in  full  view  every  step  of  it.  The  appel- 
lant argues  it  was  for  the  jury  to  answer  whether 
deceased  was  guilty  of  contributory  negligence ; 
this  is  so,  where  the  plaintiff's  case  is  clear  of 
contributory  negligence  and  defendant  has  put 
in  evidence  tending  to  establish  it;  or  even 
where  the  plaintiff's  evidence,  as  in  Ely  v.  Rail 
way  Co.,  158  Pa.  233,  warranted  opposite  infer 
ences.  But  this  case  comes  under  neither  head, 
Assume  that  the  speed  of  this  train  was  the  un 
usual  one  of  a  mile  a  minute,  of  which  there  is 
no  proof;  then,  take  the  uncontradicted  testi- 
mony of  Weaver,  plaintiff's  own  witness,  that 


standing  alongside  the  rail  on  which  passed  the 
train,  nineteen  hundred  feet  from  the  crossing, 
he  saw  and  now  describes  the  accident,  then  de- 
ceased, before  he  was  on  the  north  track  must 
have  seen  the  train  coming  when  it  was  nineteen 
hundred  feet  distant^  where  Weaver  stood  and 
so  plainly  saw  him.    At  that  time,  when  it  was 
nineteen  hundred  feet  off,  he  was  somewhere  on 
the  forty  feet  over  which  he  drove  to  reach  the 
south  bound  trade,  and  at  any  one  foot  of  the 
forty  was  safe  if  he  stopped.     Why  did  he  drive 
on  into  great  peril  ?  The  only  reasonable  theory 
on  which  to  account  for  the  unfortunate  man's 
conduct  is  the  one  which  explains  many  such  dis- 
asters ;  ten,  fifteen,  twenty,  or  perhaps  forty  feet 
from  the  track,  he  saw  tjie  approaching  train ; 
it  was  then  apparently  a  long  distance  off ;  as  to 
a  vehicle  of  like  speeid  as  his  own,  would  really 
have  been  so ;  he  supposed  he  could  easily  clear 
the  crossing  before  the  train  reached  it.     In  this 
he  miscalculated,  for  the  train  ran  nineteen  hun- 
dred feet  while  he  moved  less  than  forty,  and  he 
thus  lost  his  life.    The  law  calls  this  negligence, 
and  will  not  permit  a  jury  to  call  it  something 
else ;  will  not  permit  them  to  say  that  it  is  care 
according  to  the  circutnstances,  for  a  man  to 
drive  in  front  of  a  locomotive  which  he  sees, 
even  if  he  is  ignorant  of  its  speed  as  compared 
with  that  of  a  two-horse  wagon. 

The  case  here,  on  the  fiacts,  is  not  distinguish- 
able from  Myers  v.  Railroad  Co.,  150  Pa.  386, 
and  Urias  v.  Railroad  Co.,  152  Pa.  326,  except 
that  the  contributory  negligence  of  the  injured 
party,  is,  if  possible,  here  clearer  than  in  either 
of  those  cases.  The  judgment  is  affirmed  and 
the  appeal  dismissed.  j.  d.  b.,  jr. 


Jan.  '94,  416.  March  18,  1895. 

Barker  v.  Fairchild  et  al. 

Affidavit  of  defence — Statement  of  claim — Alle- 
gations of  and  inferences  of  liability. 

While  the  construction  of  an  affidavit  should  be  in  fkror 
of  the  plaintiff  and  against  the  party  making  it,  the  de- 
fendant is  under  no  duty  to  deny  a  liability  not  &iriy  aris- 
ing from  the  statement. 

Where  the  affidavit  of  defence,  while  not  full,  is  quite 
as  full  as  the  statement  of  daim,  and  squarely  meets  all 
its  allegations  and  all  inferences  fairly  to  be  drawn  firom 
it  which  impose  liability,  it  is  sufficient  to  take  the  case  to 
a  jury. 

Appeal  of  A.  C.  Fairchild  and  George  Grace, 
defendants,  from  the  judgment  of  the  Common 
Pleas  of  Bradford  County,  in  an  action  of  assump- 
sit,  wherein  George  S.  Barker  was  plaintiff. 

This  action  was  brought  originally  to  recover 
three  separate  and  distinct  claims  for  goods  al- 
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leged  to  have  been  sold  to  the  firm  of  Fairchild, 
Grace  &  Co.,  at  Ogden,  Utah,  to  wit :  (i)  one 
of  Andrew  Wilson  of  148.82,  which  was  alleged 
to  have  been  assigned  to  the  plaintiff;  (2)  one 
of  J.  T.  Mclntyre  of  I49.79,  which  was  also  al- 
leged to  have  been  assigned  to  the  plaintiff;  and 
(3)  one  in  favor  of  plaintiff  himself.  In  the 
nrst  affidavit  of  defence  filed,  the  two  defend- 
ants served,  demurred  and  set  up  the  misjoinder 
of  these  claims,  whereupon  the  plaintiff  obtained 
leave  to  withdraw  the  first  and  second  claims. 
The  remaining  claim  was  set  forth  in  the  state- 
ment as  follows : 

"Also  Geo.  S.  Barker,  the  plaintiff  in  the 
above  case,  on  the  31st  day  of  October,  1891, 
sold  and  delivered  to  said  defendants  certain 
goods  and  merchandise  as  follows,  and  the  fol- 
lowing is  a  copy  of  the  book  entry  thereof: 
October  31,  1891,  23,908  lbs.  Onions  @  80c., 
1189.65. 

"And  said  plaintiff  says  that  no  part  of  the  pay 
for  any  of  said  goods  and  merchandise  has  been 
made  by  said  defendants.'' 

A  supplemental  affidavit  of  defence  was  per- 
mitted to  be  filed. 

In  the  affidavits  of  defence  filed,  the  two  de- 
fendants served,  alleged  that  plaintiff  never  sold 
and  delivered  the  said  goods  to  them  or  said  firm, 
on  said  date,  and  that  they  nor  the  said  firm  ever 
received  them  or  any  portion  of  them,  at  any 
price,  on  said  date,  or  at  any  subsequent  time. 
The  Court  made  absolute  the  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defence,  and 
to  this  ruling  this  appeal  was  taken. 

Rodney  A.  Mercur  {Ulysses  Mercurwith  him), 
for  appellants. 

The  plaintiff  was  not  entitled  to  judgment  on 
the  statement  of  claim  filed,  which  is  too  defec- 
tive to  sustain  the  judgment.  The  copy  of  his 
book  entries  does  not  charge  the  defendants, 
Fairchild,  Grace  &  Co.,  or  any  one  of  them,  nor 
does  the  statement  say  that  the  original  does  so. 
The  copy  reads  as  follows :  "October  31,  1891, 
23,908  lbs.  Onions  @  8oc.,  I189.65.''  Without 
the  copy  of  the  instrument,  which  is  the  founda- 
tion of  the  action,  the  case  is  not  brought  within 
the  affidavit  of  defence  law;  and  therefore,  the 
copy  filed  must  be  such  as  to  entitle  the  plaintiff 
to  judgment.  The  plaintiff's  statement  does  not 
call  for  an  affidavit  of  defence,  for  the  copy  is  a 
necessary  appendix  or  exhibit  to  the  statement  of 
claim  by  the  Procedure  Act  of  May  25,  1887  P. 
L.  271,  under  which  a  correct  copy  of  the  book 
entries  is  required ;  and  the  fact  that  the  copy 
filed  is  such,  should  be  made  to  appear  either 
upon  its  face  or  by  categorical  averment  in  the 
Element. 

FHU  V.  Hathaway,  135  Pa.  274. 

Under  the  Act  of  1887,  the  plaintiff  must  file 


not  only  a  copy  of  the  writing,  if  there  be  one, 
on  which  his  case  is  founded,  but  also  a  concise 
statement  of  his  demand,  which  must  include 
every  ingredient  of  a  good  cause  of  action,  averred 
with  the  same  completeness,  accuracy  and  pre- 
cision  that  were  required  in  a  declaration  at 
common  law. 

Byrne  v,  Hayden,  124  Pa.  170. 
Fritz  V,  Hathaway,  su/ra, 
Newbold  v,  Pennock,  154  Pa.  591. 
Winkleblake  v.  Van  Dyke,  161  Id.  5. 

If  the  plaintiffs  statement  was  sufficient  in  form 
to  call  for  an  affidavit,  then  we  say,  that  even  if 
the  first  affidavit  was  insufficient  the  supplemen- 
tal one  was  sufficient  to  put  the  plaintiff  to  proof. 
It  is  not  necessary  that  they  be  drawn  with  so 
much  nicety  as  to  meet  every  objection  or  argu- 
ment against  the  defendant's  case  which  fine 
critical  skill  can  deduce,  and  that  no  critical  skill 
can  suggest  an  objection. 

Leibersperger  v.  Reading  Savings  Bank,  30  Pa. 

Thompson  v,  Clark,  56  Id.  33. 

McPherson  v,  Allegheny  Nat.  Bank,  96  Id.  139. 

Kaufman  v.  Cooper  Iron  Co.,  105  Id.  542. 

To  construe  with  such  critical  nicety,  and  to 
require  them  to  negative  expressly  every  possible 
point  that  might  be  objected  to,  would  go  near 
to  destroy  them  altogether,  and  deprive  a  de- 
fendant of  the  opportunity  of  a  trial  where  he 
had  a  good  defence. 

Hugg  V,  Scott,  6  Whart.  274. 

KonnU  V,  Citizens  Oil  Refinery  Co  ,'72  Pa.  396. 

A  party  should  not  be  held  "to  a  rigor  of  state- 
ment  so  severe  as  to  catch  him  in  a  mere  net  of 
form." 

Lawrance  v.  Smedley,  6  Weekly  Notes,  42. 
Rockhill  V,  Moore,  i  Clark,  392. 

They  are  sufficient  if  they  aver,  with  reason- 
able precision, distinctness  and  with  certainty  to  a 
common  intent,  facts  which  will  constitute  a 
defence. 

Hugg  V,  Scott,  sttpra. 

Markley  v.  Stevens,  7  Weekly  Notes,  357. 

Bronson  v,  Silverman,  77  Pa.  94. 

Moeck  V.  Littell,  82  Id.  356. 

Noble  V,  Kreuskamp,  ill  Id.  68. 

Selden  v,  Neemes,  43  Id.  421. 

Comth.  V  Speakman,  i  Chester  Co.  R.  329. 

Endlich  on  Affidavit  of  Defence,  Sec»  364. 

What  construction  shall  be  placed  upon  them 
and  in  whose  favor  ?  The  authorities  say  they 
should  receive  a  reasonable  one  in  favor  of  the 
defendant,  and  a  reasonable  intendment  is  to  be 
made  in  his  favor. 

Roberts  v.  Austin,  5  Whtrt.  313. 
Twitchell  v,  McMurtrie,  77  Pa.  383. 
Markley  v.  Stevens,  stt^ra. 

As  the  question  here  presented  is  upon  the 
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sufficiency  of  the  affidavits^  all  the  material  aver- 
ments contained  in  them  must  be  assumed  to  be 
true. 

Knerr  v,  Bradley,  105  Pa.  190. 

The  defendants  in  their  affidavits  denied  the 
purchase  of  the  goods,  and  in  the  supplemental 
one  also  denied  their  receipt,  which  was  all  that 
was  necessary. 

Endlich  on  Affidavits  of  Defence,  Sec.  383. 
Reis  V,  Hennan,  i  Wsekly  Notes,  S4. 
Hunsicker  v.  Aniold,  Id.  589. 

S,  W.  Littie,  {Wiliiam  Little  with  him),  for 
appellee. 

It  will  be  noticed  that  in  neither  of  the  affida- 
vits filed  do  the  defendants  deny  that  they  had 
the  onions;  that  the  quantity  is  correct;  that 
the  price  is  truly  stated ;  that  they  agreed  to  pay 
the  amoimt  claimed ;  or  that  they  are  justly  in- 
debted to  said  plaintiff  in  the  sum  claimed  by 
him.  And  nowhere  do  they  claim  they  have  ever 
paid  said  indebtedness.  Their  only  claim  is  that 
they  did  not  have  them  on  October  51,  1891, 
(the  time  alleged  by  plaintiflf)  nor  on  any  sutee- 
quent  date.  All  that  the  defendants  allege  may 
be  true,  and  yet  the  plaintiff  may  be  entitled  to 
judgment.  It  may  be  the  onions  were  delivered 
the  day  before  the  entry  in  the  book.  If  that 
were  true,  does  it  prevent  a  recovery  by  the 
plaintiff?  If  the  defence  had  any  merit,  why 
did  the  defendants  decline  to  swear  that  they  did 
not  receive  these  goods  within  six  years  before 
suit  brought.  Or  that  they  had  paid  for  them  or 
that  they  were  not  indebted  to  pkuntiff  as  claimed 
by  him  ?  Can  an  affidavit  of  defence  be  suffi- 
cient which  leaves  a  good  cause  of  action  to  the 
plaintiff?  If  so,  we  fail  to  see  the  object  or  pur- 
pose of  making  them.  The  statement  of  plain- 
tiffs claim  was  clearly  sufficient,  and  the  case  of 
Fritz  V,  Hathaway,  135  Pa.  275,  has  no  analogy. 
There  the  account  showed  upon  its  face  that 
plaintiffs  claim  was  barred  by  statute  of  limita- 
tions; and  nothing  appeared  to  show  any  right 
in  plaintiff  to  recover. 

Class  V,  Kingsley,  142  Pa.  639. 

May  20,  1895.  Fell,  J.  It  is  alleged  in  the 
statement  of  claim  filed  that  ''the  plaintiff  on  the 
31st  of  October,  1891,  sold  and  delivered  to  the 
defendant  certain  goods  and  merchandise  as  fol- 
lows, and  the  following  is  a  copy  of  the  book 
entry  thereof:  'October  31, 1891,  23,908  lbs. 
onions  @  8oc.  1189.65.'"  The  affidavit  and  sup- 
plemental affidavit  of  defence  contain  averments 
that  the  plaintiff  did  not  sell  and  deliver  to  the 
defendants  or  either  of  them  or  to  the  firm  of 
Fairchild,  Grace  &  Co.,  the  merchandise  men- 
tioned  on  the  day  named,  and  that  neither  the 
defendants  nor  the  firm  received  the  said  mer- 


chandise or  any  portion  of  it  at  any  price  on  the 
said  date  or  at  any  subsequent  time.  The  caution 
with  which  both  parties  to  the  action  have  avoided 
entering  into  the  detaibi  of  the  transaction  sug- 
gests that  on  each  side  something  material  has 
been  kept  in  the  background,  and  makes  appli- 
cable the  remark  of  Mitchell,  J.,  in  the  opinion 
in  Fritz  v.  Hathaway,  135  Pa.  280 :  '*It  is  not 
always  possible  to  determine  whether  an  affidavit 
of  defence  is  skillfully  drawn  to  suggest  a  defence 
without  really  swearing  to  it,  or  on  the  other 
hand  whether  the  statement  is  with  equal  skill  so 
worded  as  to  avoid  a  defence." 

The  copy  of  the  book  adds  nothing  to  the 
statement,  as  it  does  not  show  a  charge  against 
anyone,  and  the  plaintiff's  case  rests  upon  the 
all^;ation  of  a  sale  and  delivery  of  merdiancfoe 
on  a  day  fixed.  These  averments  are  squarely 
met  by  the  affidavit,  and  the  only  suggestion  cdf 
evasion  arises  from  the  fact  that  the  denial  is  so 
exact  and  literal.  An  affidavit  of  defence  is  suffi- 
cient, which  denies  the  grounds  of  liability 
averred  in  the  statement  and  those  which  arise 
by  implication  from  the  averments  made.  While 
th^  construction  of  an  affidavit  should  be  in  favor 
of  the  plaintiff  and  against  the  party  making  it, 
a  defendant  is  under  no  duty  to  deny  a  liability 
not  fairly  arising  from  the  statement.  The 
defendants  deny  a  sale  and  delivery  of  the 
goods  on  the  day  fixed  for  both  in  the  statement, 
and  their  delivery  at  any  subsequent  date.  Thej 
were  not  bound  to  make  further  denial.  If  the 
sale  was  on  some  other  date  the  defendants  were 
not  liable  under  the  statement  filed.  At  a  trial 
no  recovery  could  be  had  against  them  without 
an  amendment,  and  to  permit  one  here  with  the 
record  in  its  present  state  would  subject  them  to 
the  peril  of  another  action  for  the  price  of  the 
same  goods.  There  may  be  a  &ir  presumption 
that  in  the  courM  of  business  the  delivery  was  on 
a  date  following  the  sale,  but  this  is  expressly 
denied,  and  there  is  no  presumption  that  the 
delivery  was  before  the  sale.  The  affidavit  of 
defence,  while  not  full,  is  quite  as  full  as  the 
statement  of  claim,  and  squarely  meets  all  its 
allegations  and  all  inferences  fairly  to  be  drawn 
from  it  which  impose  liability. 

The  judgment  is  reversed  with  a  pro- 
cedendo. 

w.  c.  s. 
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J".  '95.  391.  May  9,  1895 

National  Bank   of  Jamestown   v.  Sco- 
field  et  al. 

Affidaioit  of  defence — Allegations  of  fact^^Suf' 
ficiency  thereof  to  carry  the  case  to  a  jury. 

Where  an  affidavit  of  defence  states  with  sufficient 
clearness  a  state  of  facts  which  entitles  the  defendant  to 
a  trial  bj  jnry,  it  must  be  assumed  that  he  is  prepared  to 
introduce  testimony  tending  to  prove,  at  least,  all  the  ma- 
terial avennents,  and  he  should  not  be  deprived  of  an 
opportunity  of  presenting  his  defence. 

Appeal  of  Oscar  E.  Madden,  receiver  of  the 
Tidal  Oil  Company,  terre  tenant,  and  Anna  B. 
Scofidd  and  Carl  W.  Scofield,  defendants, 
from  the  judgment  of  the  Common  Pleas  of 
McKean  County,  in  a  suit  wherein  the  First  Na- 
tional Bank  of  Jamestown,  New  York^  was  plain- 
tiff. 

This  case  was  a  scire  facias  sur  mortgage. 
The  affidavit  of  defence  set  forth  the  following 
case: — 

On  the  1 6th  of  September,  1891,  and  during 
the  time  of  a  great  depression  in  the  oil  busi- 
ness, the  defendant,  Anna  B.  Scofield,  wife  of 
C.  W.  Scofield,  who  was  largely  engaged  in  the 
oil  business,  delivered  certain  mortgages  and 
other  securities  to  the  First  National  Bank  of 
Jamestown,  N.  Y.,  the  appellpe,  as  collateral 
security  for  prior  endorsements  of  her  husband 
upon  notes  discounted  in  that  bank.  These 
notes  and  mortgages  were  made  by  oil  men,  but 
owing  to  the  depressed  condition  of  the  oil  nuir 
ket,  there  was  not  a  very  encouraging  prospect 
for  an  immediate  conversion  of  these  securities 
into  money.  The  defendant,  Mrs.  Scofield, 
thereupon  on  September  16, 189 1,  gave  her  own 
mortgage  to  the  plaintiff  upon  a  very  valuable 
oil  property  in  McKean  County,  but  upon  con- 
dition that  the  pledged  securities  should  first  be 
collected.  Her  husband  did  not  join  in  this 
mortgage.  On  November  13,  the  plaintiff  hav 
ing  learned  that  this  first  mortgage  of  September 
13  was  void,  sent  its  agent  and  attorney  to  New 
York,  for  the  purpose  of  obtaining  a  valid  mort- 
gage from  them.  The  agent  obtained  the  mort- 
gage in  suit,  agreeing  on  the  part  of  the  plaintiff 
to  hold  the  mortgage  for  the  protection  of  Anna 
B.  Scofield  and  merely  as  an  ultimate  security 
for  her  husband's  debt  after  the  collection  of  the 
securities  aforesaid.  No  steps  were  taken  by  the 
plaintiff  to  collect  the  notes  and  mortgages  trans- 
ferred to  it  by  Mrs.  Scofield.  Sometime  before 
bringiog  this  suit  the  plaintiff  turned  over  one 
of  said  securities,  viz.,  a  mortgage  of  F.  E.  Wood 
upon  a  very  valuable  oil  property  in  Allegany 
County,  N.  Y.,  to  the  Fredonia  National  Bank, 
»nd  afterward  and  before  this  action  wais  brought 


this  mortgaged  property  was  turned  over  to  the 
plaintiff  Iwmk  by  Wood  to  save  a  foreclosure,  but 
no  account  was  ever  made  of  the  oil  produced 
from  it  or  for  the  value  of  the  property  and  no 
credit  was  ever  given  therefor  to  defendant. 
The  defendant,  Mrs.  Scofield,  claimed  that  as 
she  as  a  guarantor  of  her  husband,  gave  her 
own  mortgage  under  an  express  agreement  that 
it  should  not  be  resorted  to  imtil  the  other  securi- 
ties had  been  converted  into  money,  the  action 
was  prematurely  brought,  even  if  the  mortgage 
debt  were  not  fully  paid  by  the  plaintiffs  accept- 
ance of  the  Allegany  County  property  from 
Wood,  the  owner. 

The  Court  made  absolute  a  rule  for  judgment 
for  want  of  sufficient  affidavit  of  defence. 

Oscar  E.  Madden,  receiver  of  the  Tidal  Oil 
Company,  terre  tenant,  took  this  appeal,  and 
assigned  as  error,  inter  alia,  the  action  of  the 
Court  in  making  absolute  the, rule  for  judg- 
ment. 

Samuel  T,  Neill,  {R.  and  H.  E.  Brown  with 
him),  for  appellants. 

Samuel  Grumbine,  for  appellee. 

The  defences  attempted  to  be  set  up,  as  near 
as  it  is  possible  to  arrive  at  the  meaning  of  the 
excessive  verbiage  of  the  affidavits  are:  (i) 
Want  of  consideration;  (2),  undue  influence  in 
procuring  the  mortgage;  and  (3),  collateral 
agreement. 

The  first  and  second  were  abandoned  at  the 
argument  of  the  rule  for  judgment  and  are  not 
argued  here.  But  it  is  claimed  that  the  agree- 
ment of  Sept.  16,  1891,  is  somehow  to  be  read 
into  the  mortgage  in  suit  made  two  months  later. 
That  this  is  a  theory  only  and  not  predicated 
upon  facts  appearing  in  the  record  is  made  evi- 
dent by  reading  the  evidence  in  the  case — ^the 
mortgage  and  the  affidavits  of  defence.  Where 
in  an  affidavit  of  defence  reference  is  made  to  a 
paper  a  copy  must  be  annexed  in  order  that  the 
Court  may  judge  of  its  legal  effect. 

May  20,  1895.  Sterrett,  C.  J.  Our  con- 
sideration of  the  affidavits  of  defence  relied  on 
in  this  case  has  led  us  to  a  different  conclusion 
from  that  reached  by  the  learned  Judge  of  the 
Common  Pleas.  While  some  of  the  averments, 
contained  therein  are  not  as  clear  and  specific  as 
they  might  have  been,  we  think  that,  considered 
as  a  whole,  the  affidavits  fairly  and  with  suffi- 
cient clearness  present  a  state  of  facts  which  en- 
titles the  defendants  to  a  trial  by  jury.  For  the 
purposes  of  this  appeal,  it  must  be  assumed  that 
they  are  prepared  to  introduce  testimony  tend- 
ing, at  least,  to  prove  all  their  material  aver- 
ments. That  being  so,  they  should  not  be  de- 
prived of  the  opportunity  of  presenting  their  de- 
fence. 

In  view  of  the  fact  that  the  case  goes  back  for 
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trial,  it  is  neither  necessary  nor  desirable  to  re- 
fer specifically  to  the  allegations  of  fact  upon 
which  the  defendants  rely.  They  are  sufficiently 
set  forth  in  the  affidavits ;  andi  assuming  them 
to  be  true,  it  is  eaough  to  say  they  are  sufficient 
to  carry  dM  case  to  a  jury.  The  assignments  of 
«iTor  are  sustained. 

Judgment  reversed  and  procedendo  awarded 

w.  c.  s. 


July,  »95, 28. 


May  9.  1895. 


Scofield's  Appeal. 


May  20,  1895.  Sterrett,  C.  J.  This  ap- 
peal, by  defendants,  Anna  W.  Scofield  and  her 
husband,  is  from  same  judgment  as  the  appeal  of 
•Oscar  E.  Madden,  receiver,  etc.,  No.  391  of 
January  term,  1895,  in  which  an  opinion,  re- 
versing the  judgment,  etc.,  has  just  been  filed. 
Both  appeals  were  argued  together,  and  involve 
substantially  the  same  question.  For  reasons, 
briefly  stated  in  the  opinion  referred  to,  the 
judgment  should  be  reversed  not  only  as  to  the 
terre  tenant,  represented  by  the  receiver,  etc., 
but  also  as  to  these  appellants. 

Judgment  reversed  and  a  procedendo  awarded. 

w.  c.  s. 


Jan.  »95,  481.  May  2,  1895. 

Bryson  v.  Home  for  Disabled  and  Indi- 
gent Soldiers,  et  al. 

Pension  money — Inmates  of  soldiers*  homes — 
Requirement  of  admission — Voluntary  pay- 
ments— Affidavit  of  defence. 

The  statements  of  an  affidavit  of  defence  are  to  be  taken 
as  absolutely  true,  and  a  judgment  for  want  of  sufHcent 
affidavit  must  be  refused  where  the  averments  of  the  affi- 
•davit  are  a  positive  denial  of  the  plaintiff  s  claim,  or  show 
facts  that,  prima  foHe^  amount  to  a  defence. 

Appeal  of  James  Bryson,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  of  Erie  County, 
in  an  action  against  the  Home  for  Disabled  and 
Indigent  Soldiers,  Sailors  and  Marines  of  Penn- 
-sylvania,  at  Erie,  and  the  trustees  of  the  home. 
Major  W.  W,  Tyson,  commander. 

The  facts  are  fully  stated  in  the  opinion  of  the 
Supreme  Court,  inira. 

The  error  assigned  was  that  the  Court  refused 
to  enter  judgment  against  the  defendant  for  want 
of  sufficient  affidavit  of  defence  and  discharged 
4he  rule  to  show  cause. 

y.  Ross  Thompson^  for  appellant. 

The  board  of  trustees  of  the  home  had  no 


power  or  authority  to  make  a  rule  requiring  the 
inmates  to  pay  to  the  home  any  portion  of  their 
pension  money  or  to  make  and  impose  upon  the 
applicant  for  admission  or  the  inmates  of  the 
home,  any  conditions  other  than  that  provided 
in  the  Acts  of  Assembly.  Nowhere  does  the 
Act  of  Assembly  say  that  the  inmates  or  mem- 
bers shall  pay  to  the  general  fund  for  the  main- 
tenance of  the  home  eighty  per  centum  of  the 
small  pittance  of  bounty  given  them  by  the  gen- 
eral (jovemment. 

F.  Carroll  Brewster,  (E,  L.  IVhittelsey  m& 
him),  for  appellee. 

In  deciding  the  question  raised  by  this  record 
the  statement  of  facts  contained  in  the  affidavit 
must  be  accepted  as  true,  and  the  Court  may  not 
go  outside  of  the  plaintiff's  statement  and  the 
defendant's  affidavit  of  defence  and  consider  ex- 
traneous facts. 

Kaufman  V.  Cooper  Iron  Co.,  105  Pa.  537. 

Third  Ref.  Church  v,  Jones,  132  Id.  462. 

City  use  KcUey  v.  Bowman,  36  Wbikly  Nons, 

We  contend  that  these  facts  show  a  complete 
defence  to  a  recovery  against  the  defendant  Ty- 
son. 

The  payment  was  purely  voluntary  on  the 
part  of  the  plaintiff,  and  it  is  well  settled  that 
money  paid  voluntarily  cannot  be  recovered  back, 
although  the  payor  could  not  have  been  com- 
pelled by  law  to  pay  the  same. 

McCrickart  v.  Pitteburgh,  88  Pa.  133. 
Union  Ins.  Co.  v,  Allegheny,  loi  Id.  250. 
Peebles  v.  Pittsburgh,  Id.  304. 
De  La  Cuesta  v.  Insurance  Co.,  136  Id.  62. 
Neely's  Appeal,  124  Id.  406. 

The  most  that  has  been  said  or  that  can  be 
urged  to  sustain  the  plaintiff^s  allegation  that  he 
was  compelled  to  pay  the  money  in  question  is 
that  on  failure  to  do  so  he^wQuld  be  discharged 
from  the  home.  That  is,  he  would  suffer  an  in- 
convenience in  not  being  allowed  to  remain  in 
the  home ;  and  keep  his  money  and  enjoy  the 
benefits  of  the  home,  and  be  fed,  clothed  and 
maintained  therein  in  the  place  of  some  other 
worthy  soldier  who  had  no  home  and  no  money. 
He  had  his  money  in  his  pocket  and  could  go  or 
stay  as  he  thought  best.  No  doubt  he  wouM  be 
better  off  in  every  way  to  comply  with  the  rea- 
sonable rule  adopted  by  the  boani  of  trustees  to 
pay  over  all  his  pension  money  in  excess  of  ti 
per  month  and  remain  in  the  home,  than  he 
would  to  leave  the  home  and  try  to  provide  for 
himself  elsewhere. 


May  20,  1895.  WiLUAMS,  J.  The  . 
sued  to  recover  certain  sums  of  money  which  he 
alleged  he  had  been  compelled  to  pay  to  the 
home  out  of  his  quarterly  instalments  of  pension 
money  received  from  the  United  States.    These 
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exactions  he  alleged  were  illegal  and  in  plain 
violation  of  the  spirit  if  not  the  letter  of  the  pen- 
sion laws. 

An  affidavit  of  defence  was  made  by  the 
commanding  officer  of  the  home,  in  which 
he  set  out  the  following  facts :  First,  the  adop- 
tion of  a  rule  by  the  board  of  managers  of  the 
home,  requiring  the  inmates  to  turn  over  eighty 
per  cent,  of  their  pension  money  to  the  treasurer 
of  the  institution.  Second,  that  upon  the  ad- 
mission of  the  plaintiff  he  signed  an  agreement 
in  writing  binding  himself  to  comply  with  the 
rules  of  the  home  of  which  he  knew  this  to  be 
one.  Third,  that  the  payments  for  which  he 
now  sues  were  made  by  him  voluntarily  in  ac- 
cordance with  the  contract  so  executed  by  him 
on  his  admission.  The  learned  Judge  of  the 
Court  below  held  this  affidavit  to  be  sufficient  to 
prevent  a  judgment  on  motion,  and  this  appeal 
is  from  that  ruling.  The  learned  gentleman  who 
represents  the  appellant  has  argued  with  great 
earnestness  that  the  rule  under  which  the  monev 
was  paid  to  the  treasurer  is  wholly  unauthorized. 
We  are  not  inclined  to  decide  that  question  at 
this  time.  It  is  not  necessary  to  the  decision  of 
this  case.  If  the  payments  shall  turn  out  to  be 
voluntary,  as  is  alleged,  and  in  pursuance  of  an 
agreement  under  which  the  plaintifiTs  admission 
was  obtained,  and  that  admission  depended  upon 
the  contract  and  not  upon  the  positive  provi- 
sions of  the  statute  organizing  this  institution, 
then  the  plaintiff  cannot  recover. 

The  record  before  us  does  not  afford  the  means 
of  determining  these  questions.  They  will  be 
developed  on  the  trial.  Meantime  all  that  we 
can  now  decide  is  that  the  affidavit  is  to  be  taken 
as  absolutely  true,  and  assuming  its  truth,  we 
think  so  far  as  this  record  enables  us  to  see  that 
the  Court  below  was  right  in  refusing  the  mo- 
tion for  judgment  and  its  action  therein  is  now 
affirmed. 

w.  c.  s. 


J«ly»  '94»  96.  February  12,  1895. 

Commonwealth  v.  Heckler. 

Liquors — Act  of  May  ij,  1887 — Nature  and 
intent^  not  the  place ^  to  determine — Hospitality^ 
act  of  . 

The  Act  of  May  13,  1 887,  is  an  Act  "to  restrain  and 
regulate  the  sale"  of  intoxicating  liquors,  and  its  provi- 
sioos  are  not  applicable  to  the  table,  or  die  personu  hab- 
its of  dtizens  within  the  precincts  of  their  own  homes. 

Commonwealths.  Carey,  151  Pa.  368,  followed. 

The  place  of  an  act  is  not  material  except  as  a  mat- 
ter of  evidence  bearing  on  the  intent.    It  is  the  nature 


and  intent  of  the  act,  not  the  place  where  it  is  done,  that 
determine  its  character  as  lawful  or  otherwise. 


Appeal  of  Calvin  T.  Heckler,  defendant,  from 
the  judgment  of  the  Quarter  Sessions  of  Bucks 
County. 

An  indictment  was  found  against  Calvin  T. 
Heckler,  containing  two  counts.  The  first,  set- 
ting out  that  Hedcler  on  the  fiflth  day  of  Novem- 
ber, 1893,  the  said  day  being  Sunday,  unlaw- 
fully furnished  by  sale,  gift  and  otherwise,  spirit- 
ous,  vinous,  malt  and  brewed  liquors  to  one 
Tobias  Kile,  contrary  to  the  Act  of  Assembly. 
The  second,  that  he  on  said  Sunday  also  furn- 
ished by  sale,  gift  or  otherwise  spiritous,  vinous, 
malt  and  brewed  liquors  to  one  Isaac  Kile.  On 
the  trial  the  Commonwealth  admitted  that  the 
defendant  was  not  engaged  or  connected  in  any 
way  with  the  liquor  traffic,  but  showed  as  fol- 
lows: on  Sunday  the  fifth  of  November,  1893, 
he  went  in  his  wagon  to  the  house  of  Tobias 
Kile,  in  Rockhill  township,  Bucks  county,  arriv- 
ing there  about  three  o'clock  in  the  afternoon  ; 
got  out  of  his  wagon,  and  went  into  the^ard. 
He  asked  Kile  whether  he  was  going  to  the  elec- 
tion the  following  Tuesday.  Kile  said  he  did 
not  know.  Heckler  said  he  would  send  a  team 
to  take  him  to  the  polls  and  he  should  go.  He 
then  invited  Kile  to  come  into  the  wagon  house, 
took  a  small  fiask  out  of  his  pocket  and  gave 
him  a  drink  of  whiskey  out  of  the  fiask.  After 
a  short  consultation  he  gave  him  another  drink 
of  whiskey  out  of  the  fSisk.  Kile  did  not  pay 
anything  for  it.  Kile  was  eighty  years  old. 
Heckler,  on  the  same  day,  also  stopped  at  the 
house  of  Isaac  Kile,  a  brother  of  Tobias,  and 
gave  him  a  drink  of  whiskey  out  of  the  same 
fiask.  Heckler  had  left  his  house  to  go  to  Rock- 
hill  township  to  get  out  the  vote  at  the  coming 
election,  and  he  had  the  fiask  of  whiskey  with 
him  for  his  personal  comfort.  The  defendant 
requested  the  Court  to  charge  the  jury,  first,  that 
if  they  found  that  the  defendant  was  not  the 
keeper  of  a  hotel  or  restaurant,  and  in  no  way 
engaged  in  the  sale  of  liquors,  there  could  be  no 
conviction,  inasmuch  as  the  seventeenth  section 
of  the  Act  of  1887,  under  which  the  indictment 
was  laid,  did  not  apply  to  persons  not  engaged  in 
the  sale  of  liquors,  and  if  it  was  contended  that 
said  section  did  apply  to  persons  not  engaged  in 
the  sale  of  liquors  then  said  section  was  uncon- 
stitutional, because  under  such  construction  said 
Act  would  contain  more  than  one  subject,  and 
that  the  title  to  said  Act  limits  it  to  those  engaged 
in  the  sale  of  liquors ;  second,  that  so  much  of 
section  17  of  the  Act  of  1887  as  forbids  a  person 
who  is  not  a  seller  of  liquor  to  give  intoxicating 
drink  to  any  other  person  on  Sunday  is  in  con- 
fiict  with  the  Constitution  of  this  State.  The 
Court,  Yerkes,  P.  J.,  refused  both  points.     A 
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verdict  of  guilty  was  rendered.  Afterwards  de- 
fendant moved  for  an  arrest  of  judgment ;  first, 
because  it  appeared  by  the  evidence  that  the 
liquors  were  furnished  by  the  defendant  to  the 
parties  charged  in  the  indictment  in  a  social  way 
and  as  a  matter  of  hospitality,  and  were  fur- 
nbhed  by  the  defendant  as  an  individual  and 
private  citizen  and  not  otherwise;  second,  that 
under  the  evidence  in  the  case,  no  offence  or 
crime  was  shown  to  have  been  committed  and 
the  judgment  should  be  arrested. 

The  Court  refused  to  arrest  the  judgment, 
and  filed  the  following  opinion : — 

"The  defendant  is  a  lawyer  and  editor  of  a 
newspaper.  He  has  used  and  abused  both  these 
trusts  by  approaching  the  Court  outside  of  the 
Qpen  forum  of  the  Court  room  and  attempting 
to  influence  its  judgment.  For  such  gross  im- 
propriety in  one  of  his  understanding  there  can 
be  no  excuse.  We  herewith  file  his  letter  and 
marked  copies  of  his  newspaper  with  the  hope 
that  hereafter  he  will  give  no  occasion  to  take 
further  notice  of  this  evidence  of  his  miscon- 
duct. Whoever  seeks  to  gain  an  advantage  in 
this  way  prejudices  his  case  and  must  expect  that 
questions  of  doubt  will  be  regarded  unfavorably 
toward  him. 

"The  defendant  was  indicted  and  convicted 
under  the  seventeenth  section  of  the  Act  of 
1887  for  furnishing  intoxicating  liquors  on  Sun- 
day. The  proof  clearly  sustained  the  charge  and 
the  only  question  raised  in  the  case  is,  whether 
the  defendant  is  within  the  Act.  The  following 
point  states  the  question : — 

"  'If  the  jury  find  that  the  defendant  is  not 
the  keeper  of  a  hotel  or  restaurant  and  in  no  way 
engaged  in  the  sale  of  liquors,  there  can  be  no 
conviction  in  this  case,  inasmuch  as  the  seven- 
teenth section  of  the  Act  of  1887,  under  which 
the  indictment  is  laid,  does  not  apply  to  persons 
not  engaged  in  the  sale  of  liquors.  If  it  is 
contended  that  said  section  does  apply  to 
persons  not  engaged  in  the  sale  of  liquors,  then 
said  section  is  unconstitutional  because  under 
such  construction  said  Act  would  contain  more 
than  one  subject.  The  title  to  the  said  Act 
limits  it  to  those  engaged  in  the  sale  of  liquors.' 

"2.  'That  so  much  of  section  seventeen  of 
the  Act  of  1887  as  forbids  a  person  who  is  not 
a  seller  of  liquors  to  give  intoxicating  drinks  to 
any  person  on  Sunday  is  in  conflict  with  the 
Constitution  of  this  State.' 

'  'The  point  was  refused.  It  raises  an  interesting 
and  perhaps  doubtful  questioq  which  the 
Supreme  Court,  in  at  least  two  recent  cases 
where  the  question  was  before  them,  declined  to 
pass  upon,  notwithstanding  their  attention  was 
called  to  the  circumstances  that,  in  several  cases, 
Judges  of  Courts  of  Quarter  Sessions  had  held 
the  seventeenth  section  of  the  Act  inapplicable 


and  unconstitutional  as  to  persons  not  engaged 
in  the  sale  of  intoxicating  drinks,  although  ap- 
plicable and  constitutional  as  to  persons  engaged 
in  such  trade. 

'*The  Constitution  of  the  Commonwealth  de- 
clares that  no  bill  shall  be  passed  containing 
more  than  one  subject,which  shall  be  clearly  ex- 
pressed in  its  title.  The  purpose  of  this  provi- 
sion was  that  neither  the  members  of  the  Legis- 
lature nor  the  public  should  be  misled  by  title, 
and  to  fairly  give  notice  of  the  subject  of  the 
Act  as  to  reasonably  lead  to  an  inquiry  into  its 
body :  Potter's  Dwarris  on  Statutes,  104 ;  Alle- 
gheny County  Home's  App.,  77  Pa.  77  3  State 
Line  and  Juniata  Railroad's  App.,  Id.  429; 
Mauch  Chunk  v,  McGee,  81  Id.  433. 

'♦Bearing  in  mind,  then,  the  puri>ose  of  the 
Constitution,  it  is  somewhat  difficult  to  accept  as 
sound  logic  the  reasoning  which  holds  that  the 
provisions  of  the  seventeenth  section  of  the  Act 
of  1887  prohibiting  the  furnishing  of  intoxicat- 
ing liquors  on  Sunday  is  constitutional  so  fiar  as 
relates  to  liquor  sellers,  but  unconstitutional  as 
to  all  other  persons.  It  is  saying,  in  effect,  that 
the  Legislature  and  the  public  would  be  misled 
by  the  title  and  would  therefore  not  be  affected 
by  such  notice  as  to  lead  them  to  inquire  into 
the  body  of  the  Act,  while  a  tavern  keeper  or 
wholesaler  would  not  be  so  misled  and  would  be 
amply  notified  so  as  to  be  liable  to  be  fined  or 
sent  to  jail  for  doing  precisely  the  same  thing  for 
which  his  neighbor  may  go  free,  and  under  legis- 
lation which  apparently  applies  to  both.  It  does 
seem  that  if  the  section  is  to  be  declared  uncon- 
stitutional it  ought  to  be  upon  broade'r  ground  than 
this,  and  ought  to  affect  all  persons  alike.  Does 
the  title  give  such  notice  of  the  provisions  of 
section  seventeen  as  contemplated  under  the 
Constitution  ?  It  is  not  intended  that  the  title 
should  be  a  complete  index  to  the  Act.  In 
Altenburg  v.  Commonwealth,  126  Pa.  611,  the 
Supreme  Court  clearly  understood  and  declared 
the  section  to  be  operative  against  'any  person/ 
and  held  it  applicable  to  a  farmer,  saying  that 
'when  he  sells  or  gives  intoxicating  liquors  to 
men  while  visibly  intoxicated  he  becomes  a  sub- 
ject of  investigation  and  punishment  under  the 
provisions  of  the  Act  of  1887.' 

"In  Commonwealth  «^.  Carey,  151  Pa.37o»^^^y 
approved  Altenburg  v.  Commonwealth  on  the 
ground,  amongst  others,  that  the  liquor  was  fur- 
nished with  full  knowledge  of  the  man's  habits; 
not  as  a  matter  of  hospitality,  exercised  in  de- 
fendant's house,  but  for  the  purpose  of  supplying 
intoxicating  drink  to  one  addicted  to  its  habitual 
use,  and  they  further  declared  that  'to  the  ex- 
cepted classes  and  upon  the  excepted  days  no 
man  lawfully  can  sell  or  furnish  for  use  as  a 
beverage  any  intoxicating  liquors.*  Thus,  when 
it  comes  to  furnishing  to  these  excepted  classes 
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or  on  the  excepted  days,  the  Supreme  Court 
treats  all  men,  licensed  or  unlicensed,  alike. 
Under  the  constitutional  provision,  intended  to 
give  notice  of  the  contents  of  the  Act,  all  men 
presumably  with  equal  intelligence  must  be 
treated  as  upon  the  same  footing  before  the  law. 
The  State  Constitution,  unlike  the  Federal  com- 
pact, gives  the  people,  through  the  Legislature, 
the  right  to  enact  any  laws  they  see  proper,  un- 
less prohibited  by  constitutional  limitations. 
The  Courts  must,  therefore,  be  satisfied  tha^  they 
have  exceeded  their  authority  before  they  can 
set  aside  as  unconstitutional.  Upon  this  point 
the  Supreme  Court  says :  'The  intention  of  the 
constitutional  amendment  was  to  require  that  the 
real  purpose  of  the  bill  should  not  be  disguised 
or  covered  by  the  general  words  '*and  for  other 
purposes,"  which  was  formerly  so  common,  but 
should  be  fairly  stated,  and  it  must  be  a  clear 
case  to  justify  a  Court  in  pronouncing  an  Act  or 
any  part  of  it  void  on  this  ground.'  Sharswood, 
Justice,  in  Commonwealth  v.  Green,  58  Pa.  226. 
**In  the  case  of  Mauch  Chunk  v,  McGee,  81 
Pa.  433,  C.  J.  Agnew  said  :  *It  is  the  duty  of 
a  Court  to  reconcile  the  different  parts  of  a  law,  if 
it  can  be  reasonably  done,  rather  than  to  declare 
any  part  void,  and  thus  frustrate  legislative  ac- 
tion.* If  a  strict  application  of  the  Act  of  1887 
to  its  title  on  the  lines  contended  for  in  this  case 
should  be  made,  it  would  render  all  those  provi- 
sions prohibiting  the  furnishing  of  liquors,  with- 
out sale,  to  the  prohibited  class  and  on  the  pro- 
hibited days,  unconstitutional,  for  such  interpre- 
tation must  turn  upon  the  word  'sale*  as  used  in 
the  title. 

But  the  contention  is  that  persons  whose  busi- 
ness it  is  to  sell  intoxicating  liquors  are  prohib- 
ited from  furnishing  without  sale  while  others  are 
not,  and,  bearing  in  mind  the  judicial  interpre- 
tation of  the  purpose  of  the  Constitution,  a 
liquor  dealer,  therefore,  is  presumed  to  be 
answerable  because  of  a  greater  knowledge 
of  the  law  than  a  farmer,  a  lawyer  or  a  black- 
smith. Yet  we  fail  to  find  anything  in  the  title 
which  indicates  one  more  than  the  other.  It 
follows  that  to  reach  such  a  conclusion  the  Act 
must  be  read  in  full,  a  proceeding  that  utterly 
ignores  the  purpose  of  the  Constitution.  Is  it 
not  rather  the  duty  of  the  Courts  to  divest  the 
title  of  all  superfluous  words  which  may  operate 
to  strip  the  law  of  the  effect  which  its  makers 
intended  to  give  it,  and  to  read  it  as  calling  at- 
tention to  enactments  relating  to  the  use  of 
spiritous  and  malt  liquors  which  the  Act  of  1887 
clearly  is?  But  in  view  of  existing  conditions 
we  are  not  required  to  discuss  the  constitutional- 
ity of  the  seventeenth  section  of  the  Act  of  1887 
as  a  new  question.  It  was  before  the  Supreme 
Court,  and. on  both  occasions  it  appears  they 
hesitated  or  declined  to  declare  the  section  un- 


constitutional. When  we  have  this  attitude  .of 
the  higher  Court  before  us  and  remember  that 
they  have  also  declared  that  it  must  be  a  clear 
case  to  justify  a  Court  in  pronouncing  a  part  of 
an  Act  void  because  of  a  defective  title,  we  see 
but  one  course,  one  duty,  and  that  is  to  accept 
and  administer  as  law  that  which  the  Legislature 
has  refused  to  disturb.  We  cannot  follow  the 
decisions  of  Courts  or  co-ordinate  powers  when 
the  higher  tribunal  so  clearly  hesitates  to  adopt 
their  views.  If  the  seventeenth  section  of  the 
Act  of  1887  be  constitutional,  it  clearly  is  for 
the  Supreme  Court  to  so  declare.  It  would  now 
seem  presumptuous  for  us  to  attempt  to  force 
upon  them  a  view  which,  when  opportunity 
offered,  they  failed  to  adopt. 

"In  support  of  the  motion  for  a  new  trial  it 
is  complained  that  the  Court  should  have  in- 
structed the  jury  that  it  is  not  a  misdemeanor  to 
furnish  intoxicating  liquors  as  a  matter  of  hospit- 
ality and  in  a  social  way.  The  request  for  in- 
structions was  presented  in  writing  and  contains , 
no  intimation  even,  that  the  defendant  relied 
upon  any  such  point.  Naturally,  our  attention 
was  directed  solely  to  what  the  point  contained. 
If  there  had  been  no  request,  and  had  it  occurred 
to  us  that  the  evidence  tended  to  show  that  the 
liquor  was  furnished  in  a  social  way,  and  through 
hospitality,  we  would  undoubtedly  have  given  such 
instructions.  We  did  not  do  so  because  it  did  not 
occur  to  us  that  the  evidence  required  it.  The 
evidence  of  defendant's  own  declarations  shows 
a  design.  Such  a  purpose  as  under  an  indict- 
ment for  a  wilful  violation  of  the  liquor  laws 
would  sustain  a  conviction.  This  is  not  a  case 
of  hospitality.  It  could  as  fairly  be  termed  a 
case  of  bribery.  The  defendant  was  not  enter- 
taining  at  his  home  but  was  travelling  upon  the 
road,  soliciting  voters  to  attend  the  election  to 
occur  upon  the  following  Tuesday.  He  sought 
the  parties  to  whom  he  furnished  the  liquor.  He 
alighted  from  his  wagon,  went  over  to  the  men 
and  gave  them  the  whiskey  from  a  bottle  which 
he  carried  with  him  and  at  the  same  time  solic- 
ited their  votes.  They  were  very  old  men,  in 
their  appearance  and  surroundings  allied  to  the 
generation  to  which  the  grandfather  of  the  de- 
fendant may  have  belonged,  simple-minded  and 
innocent,  and  living  in  a  primitive  condition 
hardly  believed  to  exist  in  this  generation. 
There  was  nothing  in  common  between  them 
and  the  defendant.  Their  social  desires  and 
tastes  could  not  have  been  similar. 

**To  say  that  the  circumstances  of  this  case 
show  that  the  liquor  was  furnished  in  a  social 
way  is  carrying  the  doctrine  of  hospitality  far 
beyond  what  is  commonly  understood  in  the 
usual  estimation. 

"The  practice  of  using  intoxicating  liquors, 
especially  on  election  days  for  the  purpose  of 
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controlling  and  befuddling  irresponsible  voters, 
is  k  growing  and  dangerous  one  which  needs 
checking  rather  than  encouragement.  It  will  be 
most  unfortunate  for  the  community  and  for  the 
purity  of  the  ballot  if  the  Courts  are  compelled 
to  declare  the  seventeenth  section  of  the  Act  of 
1887  unconstitutional,  for  it  will  mean  that  in- 
temperate voters  are  to  be  debauched  by  intoxi- 
cating drinks  at  every  election  poll  with  impun- 
ity and  immunity. 

"Therefore  in  view  of  the  law  as  it  stands  and 
of  the  attitude  of  the  Supreme  Court  upon  this 
question,  we  will  not  take  the  initiative  in  throw- 
ing down  the  bars  to  such  practices,  because  we 
believe  that  to  hold  in  this  case  that  the  law  does 
not  apply  to  an  unlicensed  person  logically  re- 
sults in  finding  that  it  will  not  apply  to  such 
persons  furnishing  liquors  on  any  of  the  prohib- 
ited days.  And  now,  to  wit,  April  18,  1894, 
the  motion  in  arrest  of  judgment  and  for  a  new 
trial  is  overruled." 

Judgment  was  entered  on  the  verdict.  The 
llefendant  took  this  appeal,  assigning  as  error 
the  refusal  of  his  points  and  the  refusal  to  arrest 
judgment. 

John  M.  Arundel  and  R»  O,  Moon,  (with 
them,  Robert  Af.  Yardley,  B.  F.  Giikeson  and 
Wright),  for  appellant. 

The  seventeenth  section  of  the  Act  of  Assem- 
bly of  May  13,  1887,  under  which  appellant  was 
indicted,  applies  only  to  persons  engaged  in  the 
sale  thereof  and  not  to  persons  nowise  engaged 
in  the  liquor  traffic. 

If  said  Act  contetnplates  persons  not  engaged 
in  the  sale  of  spiritous,  vinous,  brewed  or  malt 
liquors,  it  is  as  to  said  seventeenth  section,  un- 
constitutional, being  in  violation  of  Article  III., 
section  3,  of  the  Constitution  of  this  State, 
which  provides  that,  '*No  bill  except  general 
appropriation  bills,  shall  be  passed,  containing 
more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  the  title."  The  title  to  the  Act  of  May 
13,  1887,  now  under  discussion,  is  *'An  Act  to 
restrain  and  regulate  the  sale  of  vinous,  spirit* 
ous,  malt  or  brewed  liquors,  or  any  admixture 
thereof,"  and  the  seventeenth  section  thereof, 
<<That  it  shall  not  be  lawful  for  any  person  with 
or  without  a  license  to  furnish  by  sale,  gift  or 
otherwise  to  any  persons  any  spiritous,  vinous, 
malt  or  brewed  liquors  on  any  day  upon  which 
elections  are  now  or  hereafter  may  be  required 
to  be  held,  nor  on  Sunday,  nor  to  a  minor," 
etc.,  is  unconstitutional,  so  far  as  it  affects  the 
right  of  private  citizens  not  engaged  or  inter- 
ested in  the  manufacture  or  sale  of  intoxicating 
liquors  to  give  away  liquors. 

Dorsey's  Appeal,  72  Pa.  192. 

Union  Passenger  Railway  Co.'s  Appeal,  81*  Id.  91. 

The  State  v.  Hutchins,  74  Iowa  Rep.  20. 

State  of  Kansas  v.  Barrett,  27  Kansas  Rep.  213. 


Albrecht  v.  The  People,  78  III.  510. 
Cruse  V.  Aden,  127  Id.  231. 
State  V.  Young,  47  Ind.  150 
Williams  v.  State,  48  Id.  307. 
Com*th  V.  Doll,  6  Pa.  C.  C.  49. 
Com'th  V,  Fowler,  44  Leg.  Int  482. 
Com'th  V,  McGee,  7  Pa.  C.  C.  162. 

Faui  H,  Applebach,  for  appellee. 

Attention  is  called  to  the  fact  that,  on  the 
trial  in  the  Court  below,  the  appellant  was  so 
well  satisfied  with  the  charge  of  the  Court  and 
the  instructions  to  the  jury  that  he  did  not  take 
an  exception  either  to  the  charge  or  answer  to 
the  points  submitted.  This  failure  disposes  of 
the  first  and  second  assignments  of  error. 

Huckenstein  v.  Kelly,  139  Pa.  201. 
Haines  v,  Com*th,  100  Id.  317. 
Yard  v,  Pancoast,  108  Id.  384. 
Thomas  d  Son  v.  Loose,  1 14  Id.  35. 

Neither  can  the  third  and  fourth  assignments 
receive  any  consideration,  for  the  reason  that  on 
the  trial  below  there  was  no  request  made  of  the 
Court  to  charge  the  jury  in  the  manner  it  is  now 
alleged  it  should  have  charged. 

Gheen  v.  Heybum,  i  Walker,  148. 
Kurtz  V,  Haines,  15  Atlantic,  716. 

The  appellant  could  not,  after  the  trial  and 
verdict,  by  a  motion  in  arrest  of  judgment,  cure 
this  neglect,  and  thereby  convict  the  Court  be- 
low of  error  on  the  trid.  This  appeal  goes  to 
affect  the  verdict  and  judgment.  As  a  matterof 
fact  the  record  shows  that  the  sentence  was  so 
imposed  as  to  expire  before  its  commencement, 
the  purpose  of  the  Court  being,  as  stated  at  tbe 
time,  to  give  the  accused  every  opportunity  to 
raise  the  question  of  the  legality  of  his  con  vie-, 
tion  without  subjecting  him  to  imprisonment 
So  far  as  any  punishment  is  concerned  the  judg- 
ment was  practically  arrested  and  the  defendant 
has  nothing  of  which  to  complain. 

The  appellant  was  indicted  and  convicted  un- 
der the  seventeenth  section  of  the  Act  of  Assem- 
bly of  May  13,  1887,  for  furnishing  intoxicating 
liquors  on  Sunday. 

Altenburg  v.  Com*th,  126  Pft.  602. 

Counsel  for  the  appellant  argue  that  in  the 
Carey  case  there  was  an  actual  sale  of  liquor,  tbe 
consideration  being  the  information  obtained 
from  the  drinkers  as  to  the  parties  who  placed 
the  obstruction  on  the  tracks.  With  equal  pro- 
priety can  it  be  aOpied  in  this  case  that  the  ap- 
pellant sold  liquor  and  that  the  consideration  be- 
tween the  parties  was  that  the  persons  who  re- 
ceived it  would  go  to  the  election  and  vote  a 
certain  ticket ;  but  under  the  ruling  of  this  Court 
the  question  of  "sale**  does  not  enter  into  the 
case,  if  the  liquor  was  * 'furnished'*  by  any  per- 
son, by  "sale,  gift  or  otherwise"  upon  the  pro- 
hibited days,  or  to  the  excepted  classes,  because 
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they  say  that  "the  furnishing  of  liquors  on  Sun- 
day, or  to  any  of  the  excepted  classes  that  is 
made  punishable,  is  a  furnishing  in  evasion  of 
the  law  forbidding  sales." 

The  second  point  of  the  defendant  is  '*that  if 
said  Act  contemplates  persons  not  engaged  in 
the  sale  of  spirituous,  vinous,  brewed  or  malt 
liquors,  it  is,  as  to  said  seventeenth  section,  un- 
constitutional, being  in  violation  of  Article  III., 
section  3,  of  the  Constitution  of  this  State, 
which  provides  that  'no  bill  except  general  ap- 
propriation bills  shall  be  passed  containing  more 
than  one  subject,  which  shall  be  clearly  expressed 
in  the  title.'  " 

Counsel  for  the  appellant  seem  to  have  lost 
sight  of  the  fact  that.this  point  has  been  before 
the  Supreme  Court  upon  several  different  occa- 
sions and  that  section  of  the  Act,  as  well  as  the 
Act  in  general,  has  been  declared  constitutional. 

Com'th  V.  Sellers,  130  Pa.  32. 

Com'th  V,  Silverman,  138  Pa.  642. 

Com'th  V.  McCandless,  21  Wsskly  Notes,  162. 

The  Common  Pleas  cases  cited  by  counsel  for 
the  appellant,  namely, 

ComHh  ».  Doll,  6  Pa.  C.  C.  49. 
Com'th  V.  McGee,  7  Id.  162., 

were  decided  by  the  respective  Courts  prior  to 
the  decision  of  this  Court  in  the  case  of  Com- 
monwealth V.  Sellers,  130  Pa.  32. 

May  30, 1895.  Mitchell,  J.  The  summary 
of  the  testimony  agreed  upon  by  the  district  at- 
torney and  the  counsel  for  appellant,  which 
practically  makes  the  facts  uncontested ,  shows 
that  the  appellant  was  not  guilty  of  any  criminal 
or  unlawful  act.  The  case  is  ruled  by  Com.  ir. 
Carey,  151  Pa.  368.  We  do  not  need  to  add 
anything  to  what  is  there  so  clearly  said  by  our 
brother  Williams,  that  the  Actof^May  13,  1887, 
P.  L.  108,  is  an  Act  as  its  title  declares  "to  re- 
strain and  regulate  the  sale"  of  intoxicating 
liquors,  and  its  "provisions  are  not  applicable 
to  the  table,  or  the  personal  habits  of  citizens 

within  the  precincts  of  their  own  homes 

The  furnishing  of  liquors  on  Sunday  or  to  any 
of  the  excepted  classes,  that  is  made  punishable, 
is  a  fumislung  in  evasion  of  the  law  forbidding 
sales.  .  .  .  .  If  for  reasons  of  health  or  habit 
one  chooses  to  supply  his  own  table  with  his 
own  liquors  for  use  by  himself,  his  family  or  his 
guests  on  Sunday,  there  is  not  now,  and  so  far  as 
I  am  aware  there  never  has  been  in  this  State  any 
statute  forbidding  him  to  do  so."  The  acts 
complained  of  in  that  case  were  done  at  the  de- 
fendant's temporary  abode  in  a  fishing  camp  set 
up  with  the  ulterior  object  of  tracing  the  perpe- 
trators of  a  series  of  crimes  in  that  neighborhood, 
and  hence  the  references  in  the  opinion  to  the 
defendant's  home,  "his  own  table,"  etc.,  but  the 


basis  of  the  decision  is  the  character  of  the  act 
as  one  of  hospitality  and  not  of  evasion  of  the 
statute.  This  appears  clearly  in  the  next  para- 
graph  to  that  already  quoted  where  it  is  said,  if 
the  jury  found  "that  the  acts  complained  of  were 
acts  of  hospitality  extended  to  his  guests,  they 
should  have  acquitted  him  of  the  misdemeanor." 
The  place  is  not  material  except  as  a  matter  of 
evidence  bearing  on  the  intent.  It  is  the  nature 
and  intent  of  the  act,  not  the  place  where  it  is. 
done,  that  determine  its  character  as  lawful  or 
otherwise.  If  the  appellant  in  the  present  case 
had  taken  his  neighbor  in  his  buggy  to  his  house 
and  there  given  him  the  whiskey  the  act  would 
have  been  one  of  hospitality  within  the  very 
words  of , Com.  v.  Carey.  The  fact  that  the 
drink  was  given  in  the  neighbor's  own  wood- 
shed made  no  difference  in  the  character  of  the 
act.  If  not  to  be  called  with  strict  accuracy  one 
of  hospitality,  it  was  one  of  a  similar  kind, 
equally  innocent,  the  cultivation  of  friendly  feel- 
ings with  his  neighbors  and  the  stimulation  ot 
the  interest  of  two  electors  Who  having  passed 
four-score  years  were  doubtful  whether  they 
would  go  to  the  polls  or  not.  If  its  elections 
are  never  subjected  to  more  sinister  influences 
than  that,  Bucks  County  will  be  entitled  to  con- 
gratulation. 

Judgment  reversed. 

Sterrett,  C.  J,,  dissented. 

w.  c.  s. 


July.  '95.  46.  May  15, 1895. 

Gemas'  License. 

Act  of  June  9,  1891,  P.  L.  257— Distiller' s 
License. 

The  discretion  given  to  the  Court  of  Quarter  Sessions 
by  the  Act  of  June  9,  1891,  P.  L.  257,  is  a  judicial  dis- 
cretion and  when  so  exercised  will  not  be  reviewed. 

Applicants  are  entided  to  a  judicial  hearing.  The  fifth 
requirement  set  out  in  section  4  of  the  Act,  *<that  the 
place  to  be  licensed  b  necessary  for  the  accommodation 
of  the  public"  does  not  apply  to  distillers,  the  proviso 
which  follows  expressly  exempting  them  and  brewers. 

Johnson's  license,  156  Pa.  322 ;  Gross'  License,  161 
Pa.  344,  and  American  Brewing  C6's.  License,  161  Pa. 
378,  followed. 

Appeal  of  Mark  Gemas  from  the  judgment  of 
the  Quarter  Sessions  of  Fayette  County  in  re- 
fusing to  grant  him  a  license  to  distill  spiritous 
liquors  on  his  property  in  Connellsville  township 
for  one  year  from  May  i,  1895. 

The  petition  was  in  due  form  and  was  made 
by  forty-six  electors  of  the  township,  and  the 
bond  duly  executed  and  surety  justified^    the 
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petitioner  was  a  naturalized  citizen  of  the  United 
States.  The  petition  and  bond  were  filed  Feb- 
ruary 8,  1895,  and  the  rules  of  Court  complied 
with.  No  remonstrance  or  objections  were  filed, 
and  on  April  5,  1895,  the  Court  entered  the  or- 
der "License  is  refused  as  unnecessary  for  the 
accommodation  of  the  public.'* 

This  and  the  refusal  of  the  Court  to  pass  on 
the  sufficiency  of  applicant's  bond  were  assigned 
as  errors  and  petitioner  appealed. 

E,  D.  Fuiton  {Boyd  and  Umbel  with  him), 
for  appellant,  cited  : — 

American  Brewing  Go's.  License,  151  Pa.  378. 
Mead's  License,  161  Id.  375. 
Johnson's  License,  156  Id.  322. 
Gross'  License,  161  Id.  344. 

No  counsel  appeared  contra. 

May  30,  1895.  Mitchell,  J.  By  the  Act  of 
June  9,  1 891,  P.  L.  257,  the  granting  of  licenses 
to  wholesale  dealers,  brewers,  distillers,  etc.,  of 
spiritous,  vinous  or  malt  liquors,  is  assimilated 
to  a  certain  extent  to  licensing  of  retailers,  and 
is  put  within  the  discretion  of  the  Court  of 
Quarter  Sessions.  This  discretion,  as  we  have 
frequently  said,  is  a  judicial  discretion,  to  beexer- 
cised  for  legal  reasons  and  in  a  judicial  manner. 
When  so  exercised  it  is  not  reviewable.  It  has 
been  held  accordingly  that  the  applicant  is  en- 
titled to  a  hearing,  and  a  decision  based  on  the 
•evidence:  Johnson's  License,  156  Pa.  322; 
Oross'  License,  161  Pa.  344;  though  the  Court's 
personal  knowledge  of  certain  facts,  such  as  the 
fitness  of  the  applicant,  etc.,  is  a  legitimate  part 
of  the  case  before  it :  Mead's  License,  161  Pa. 
375.  In  Gross'  License,  supra,  the  rules  applic- 
able to  the  subject  were  very  clearly  and  com- 
prehensively stated  by  our  brother  Dean,  and 
may  be  briefly  summarized  as  three  in  number, 
-viz.,  that  there  must  be  a  judicial  hearing,  that  a 
refusal  must  be  for  a  legal  reason,  and  that  where 
these  two  points  appear  this  Court  will  not  as- 
sume to  discuss  the  correctness  of  the  result 
reached  by  the  Court  below. 

In  the  present  case  there  was  a  hearing  and  a 
refusal  of  a  license  for  the  reason,  expressed  of 
record,  that  it  was  * 'unnecessary  for  the  accom- 
modation of  the  public."  We  are  of  opinion 
that  this  was  not  a  legal  and  valid  reason.  The 
petition  was  for  a  distiller's  license,  and  section 
four  of  the  Act  of  1891,  which  prescribes  the 
requirements  which  the  applicant  shall  set  out  in 
his  petition,  includes  in  its  fifth  item  <Hhat  the 
place  to  be  licensed  is  necessary  for  the  accom- 
modation of  the  public,"  but  a  proviso  immedi- 
ately adds  that  this  requirement  ''shall  not  apply 
to  a  brewer,  or  distiller."  It  is  said  in  the  opinion 
of  the  Court  below,  in  the  Am.  Brewing  Co.'s 
License,  which  wasafi&rmed,  in  161  Pa.  378,  that 
'"it  seems  reasonable  that  the  Coiut  should  not 


have  the  same  kind  and  extent  of  discretion  in 
all  kinds  of  licenses,  and  that  the  discretion 
should  be  greatest  in  the  cases  of  hotels  and 
restaurants  whose  principal  trade  is  to  sell  liquor 
by  the  drink  to  the  consumer,  and  least  in  those 
of  distillers  who  are  manufacturers  and  £su:thest 
removed  from  the  consumer."  And  it  had  been 
said  before  by  this  Court  in  Pollard's  Petition, 
127  Pa.  507,  521,  which  arose  under  the  Act  of 
1887,  that  a  wholesale  license,  "is  not  granted 
for  the  convenience  of  a  particular  neighbor- 
hoody  nor  does  it  matter  where  the  pla(% 
of  business  is  located.  .  .  .  The  power 
to  close  up  large  establishments,  such  as  brew- 
eries, distilleries  and  wholesale  liquor  houses, 
when  perhaps  hundreds  of  thousands  of  dollars 
are  invested  therein,  is  too  vast  to  be  exer- 
cised by  any  man  or  Court  excepting  on  die 
clearest  grant  of  legislative  authority."  Such 
grant  has,  since  that  decision,  been  clearly  made 
by  the  Act  of  1891  in  the  case  of  wholesale 
dealers,  but  this  particular  requirement  as  to  the 
accommodation  of  the  public  has  been  expressly 
omitted  with  regard  to  brewers  and  distillers. 

It  is  true  that  section  six  of  the  Act  in  pre- 
scribing the  mode  of  proceeding  by  the  Court 
upon  hearing  petitions  in  favor  and  remon- 
strances against  the  applications,  gives  a  dfecre- 
tion  to  refuse  "whenever  such  license  is  not 
necessary  for  the  accommodation  of  the  public, 
or  the  Applicant  is  not  a  fit  person,"  etc.,  yet  as 
this  section  is  general  and  prescribes  the  method 
for  hearing  and  deciding  all  applications  of  every 
kind  under  the  Act,  it  must  be  read  as  to  each 
kind  with  reference  to  the  requirements  for  that 
kind  only,  reddendo  singula  singulis.  Thus  the 
judgment  of  the  Court  as  to  the  personal  fitness 
of  the  applicant  involves  considerations  of  resi- 
dence, citizenship,  interest  in  other  places  where 
liquor  is  made  or  sold,  conduct  in  regard  to  pre- 
vious license,  etc.,  applying  equally  to  all  kinds 
of  licenses  asked  for.  But  the  consideradon  of 
public  accommodation  applies  only  to  those 
licenses  of  which  it  is  a  requirement,  and  among 
these  a  distiller  is  not  included.  To  include 
him  would  be  to  nullify  indirectly  the  express 
exemption  in  section  four,  and  to  do  so  most 
unjustly  to  the  applicant  by  authorizing  a  refusal 
of  a  license  upon  a  ground  that  he  was  expressly 
relieved  from  setting  forth  in  his  petition,  and 
was  nowhere  directly  or  by  reasonable  implica- 
tion required  to  prove. 

We  are  of  opinion  therefore  that  the  only  rea- 
son assigned  for  a  refusal  of  the  license  was  not 
a  valid  reason  under  the  statute  in  the  case  of  a 
distiller,  and  unless  there  is  other  ground  for  re- 
fusing it,  which  does  not  appear,  the  license 
should  be  granted. 

Judgment  reversed  and  procedendo  awarded. 

w.  D.  N. 
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Watt's  Estate,  No.  i. 

Decedents*  estates — Legacies —  When  chargeable 
upon  land— Interest  on  legacies^^When  in- 
terest begins  to  run  ^-^  And  at  what  rate — 
Bequest  to  charity — Alteration  of,  in  codicil 
--Effect  of— Act  of  April  26,  iSsS- 

The  blending  of  real  and  personal  estate  in  the  residn- 
aiT  daiue  of  a  will,  binds  the  real  estate  for  the  pajrment 
of  the  l^;acies,  theretofore  giren,  bj  implication ;  since 
the  **  residue  and  remainder,"  can  only  be  ascertained 
a^  the  payments  of  the  debts,  l^;acies,  and  expenses. 

After  legacies  become  due  and  payable  they  are  ma- 
tured obliinitions  against  the  estate,  and  bear  interest  as 
any  other  liquidated  demands  would  do,  at  the  rate  fixed 
bylaw. 

The  mere  use  of  the  words  **  annul  and  reroke "  in 
a  codicil,  as  to  a  bequest  previously  given  by  a  will,  b 
not  a  revocation  of  the  bequest  when  it  is  clearly  the  in- 
tention of  the  testator  only  to  change  the  time  for  the 
piyment  of  the  bequest,  so  as  to  give  a  prior  life  interest 
to  certain  persons  named  in  the  codicil. 

A  testator,  VT.,  by  his  will  gave  a  bequest  to  a  public 
diarity.  Some  fifteen  months  later,  and  within  one  cal- 
endar month  of  his  death,  he  executed  a  codicil  in  which 
be  said :  "I  hereby  annul  an4  revoke  the  bequest  to,*' 
aid  public  charity,  ''  and  instead  thereof  I  give  and  be- 
qneaUi"  the  same  amount,  in  trust  for  certain  annuitants, 
and  after  their  deaths  to  pay  the  bequest  to  the  same 
public  charity  for  the  purposes  mentioned  in  the  will.  It 
was  claimed  by  the  redduary  legatees  that  the  beouest 
originally  given  in  the  will  was  revoked  by  the  codicil, 
and  that  the  bequest  given  in  the  codicil  was  void  by  the 
itatate: 

ffiU,  that  the  language  of  the  codicil  was  not  a  revo- 
catkm  of  the  bequest  to  the  charily ; 

MM,  alsoy  that  the  Act  of  April  26, 1855,  had  no  ap- 
pfication. 

Appeal  of  Rebecca  H.  Sloan,  sister,  and  one 
of  the  residuary  devisees  and  legatees  of  James 
Watt,  deceased,  from  the  decree  of  the  Orphans' 
Court  of  Philadelphia  County,  dismissing  excep- 
tions to  the  adjudication  of  the  account  of  the 
Pennsvlvania  Company  for  Insurances  on  Lives 
and  Granting  Annuities,  executor  of  the  estate 
of  the  said  James  Watt,  deceased. 

The  facts  of  this  case  were  as  follows :  James 
Watt  died  on  April  28,  1886.  By  his  will  dated 
January  3,  1885,  he  made  certain  specific  de- 


vises and  bequests,  among  which  was  a  bequest 
of  1 7, 000,  to  the  Presbyterian  Orphanage,  Pa., 
to  build  a  cottage  for  a  school,  and  to  be  named 
the  Findlay  Highland  Home.    He  then  gave 
the  residue  of  his  estate,  both  real  and  personal, 
to  his  three  sisters,  and  appointed  the  Pennsyl- 
vania Company  for  Insurances  on  Lives  and 
Granting  Annuities,  his  executor,  with  power 
to  sell  aU  of  his  real  estate,  except  that  specific- 
ally devised,  at  public  or  private  sale,  whenever 
said  executor  should  deem  it  prudent  so  to  do. 
By  a  codicil,  dated  April  12,  1886,  less  than  a 
month  before  his'death,  he  provided,  inter  aHa, 
as  follows:     **I  hereby  annul  and  revoke  the 
bequest  of  seven  thousand  dollars  to  the  Presby- 
terian Orphanage,  in  the  State  of  Pennsylvania, 
and  inst^  thereof  I  give  and  bequeath  to  the 
Penna.  Company  for  Insurances  on  Lives  and 
Granting  Annuities  the  sum  of  five  thousand  dol- 
lars, in  trust,"  to  pay  the  income  to  a  legatee 
for  life,  ''and  after  his  decease  to  pay  said  prin- 
cipal sum  of  five  thousand  dollars  to  the  Presby- 
terian Orphanage,  in  the  State  of  Pennsylvania 
aforesaid,  to  build  a  cottage  for  a  school,  and  to 
be  named  the  Findlay  Highland  Home."    He 
further,  by  the  codicil  bequeathed  the  sum  of 
two  thousand  dollars  upon  a  similar  trust,  with 
remainder  to  the  Presbyterian  Orphanage  for 
the  same  purpose.    Upon  the  death  of  James 
Watt,  one  Mary  Elliott,  a  legatee  under  the  will, 
claimed  to  be  the  widow  of  the  testator,  and  it 
appearing  to  the  Court,  at  the  audit  of  the  exe- 
cutor's account,  that  a  distribution  could  not  be 
made  until  her  claim  was  determined,  an  exam- 
iner was  appointed  to  take  testimony  on  the 
question  as  to  whether  Mary  Elliott  was  the 
widow  of  the   decedent.    This   litigation,  in 
which  the  executor  and  several  of  the  legatees, 
including  the  residuary  legatees,  took  part,  con- 
tinued until  May,  1893,  nearly  six  years,  when 
a  compromise  was  effected,  under  which  Mary 
Elliott  was  to  release  her  legacy  and  all  other 
claims  against  James  Watt,  or  his  estate  and  his 
vendees,  and  m  consideration  was  to  receive 
certain  real  estate  and  twenty  thousand  dollars 
in  money.    This  compromise  was  finally  com- 
pleted in  1894,  when  the  parties  in  interest  drew 
the  orders  upon  their  distributive  shares  payable 
to  the  attorney  for  Mary  Elliott.    The  personal 
estate  amounted  to  ^65,000,  and  the  r^  estate 
was  valued  at  about  4(75 ,000.  The  total  legacies 
amounting  to  |ioo,ooo,  were  in  excess  of  the 
personalty  in  the  hands  of  the  executor.    It  was 
claimed  by  the  legatees  that  the  real  estate  was 
liable  for  this  deficiency,  and  the  claim  was  al- 
lowed by  the  auditing  Judge,  Ashman,  J.    It 
appeared  that,  pending  the  litigation,  tfie  exe- 
cutor was  unable  to  realize  more  than  four  per 
cent,  in  income  from  the  estate.    The  legatees 
claimed  interest  on  their  unpaid  legacies  at  the 
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rate  of  six  per  cent.,  which  claim  the  auditing 
Judge  sustained.  It  was  further  claimed  by  the 
residuary  legatees  that  the  effect  of  the  codicil, 
revoking  the  bequest  to  the  Presbyterian  Or- 
phanage, inasmuch  as  it  was  executed  within 
thirty  days  of  the  testator's  death,  was  to  give 
this  legacy  to  them.  This  contention  was  nega- 
tived. Exceptions  were  filed,  and  after  argu- 
ment the  Court  entered  a  decree,  the  parts  of 
which  essential  for  the  understanding  of  this  ap- 
peal were  as  follows : 

«a.  Thesumof  |2,947.2ibeingthe  net  amount 
in  the  hands  of  the  accoimtant  arising  from  the 
sale  of  a  part  of  the  residuary  real  estate  by  the 
executors  under  the  power  in  the  will  is  awturded 
towards  the  payment  of  any  amounts  due  on 
legaciesif  the  personal  estate beinsuffident  to  pay 
the  same  as  herein  decreed,  it  appearing  that 
such  legacies  are  by  the  will  made  a  charge  on 
all  the  residuary  real  estate  of  the  decedent. 

^'3.  Interest  at  six  per  cent,  per  annum  from  the 
date  of  the  death  of  the  decedent  shall  be  paid 
on  all  legacies  given  to  the  accountant  in  trust, 
and  the  amounts  computed  and  here  awarded 
upon  the  said  respective  legacies  shall  be  paid 
directly  to  the  parties  beneficially  entitled  there- 
to, and  not  to  the  accountant  as  trustee  for  such 
pajties.  Interest  shall  be  paid  on  all  other  lega- 
cies at  six  per  cent,  per  annum  from  and  after 
the  expiration  of  one  year  from  the  date  of  the 
death  of  the  decedent 

"  .  .6.  The  gift  to  the  Presbyterian  Orphan- 
age as  modified  by  the  codicil  is  not  void,  but 
stands  good  and  is  payable  as  so  modified  pro 
rata  with  the  other  legacies.''  Whereupon  Re- 
becca H.  Sloan,  one  of  the  residuary  legatees, 
took  this  appeal,  assigning  for  error  this  action 
of  the  Coiut. 

Francis  Rawle^  {Edward  Otis  Hinkley  with 
him),  for  appellant. 

Land  is  not  to  be  charged  with  the  payment 
of  legacies,  unless  there  be  words  in  the  will 
from  which  an  intention  can  be  inferred  to  so 
charge  it. 

In  Gallagher's  Appeal,  48  Pa.  121,  and  the 
cases  following  it,  such  intention  is  to  be  found; 
while  in  the  present  case,  not  only  is  there  no 
blending  of  the  real  and  personal  estate,  but  the 
specific  devises  of  realty,  in  the  will,  expressly 
avoid  any  such  intention. 

Pftxson  V.  Potts,  3  N.  J.  Eq.,  313. 
Read  v.  Cather,  18  W.  Va.  263. 
Lnpton  V,  Lupton,  2  Johns.  Ch.  628. 
Sevan  ».  Cooper,  72  N.  Y.  317, 
Brill  V.Wright,  1 12  Id.  129. 
Stevens  v.  Grqeg,  10  G.  &  f.  147. 
White  V.  Kautean,  66  Md.  93. 
Gridley  v.  Andrews,  8  Conn.  i. 
Swifi  V.  Edson,  5  Id.  531. 

The  power  of  sale  given  in  the  will  did  not 
work  a  conversion,  it  was  a  mere  naked  power, 


and  left  the  estate  vested  in  the  devisees  until 
sale.  It  did  not  in  any  manner  alter  the  rights, 
titles  or  interests  of  the  parties  interested  in  the 
estate,  either  real  or  personal.  Its  object,  use 
and  construction,  is  to  facilitate  the  settlement 
and  distribution  of  the  estate,  not  to  determine 
interests  or  property,  rights  or  title  to  any  part 
of  the  estate ;  and  the  construction  as  to  them 
remains  the  san^  whether  there  be  such  a  power 
or  not,  since  the  testator  himself  has  not  in  any 
manner  whatever,  not  by  a  single  word,  indi- 
cated anv  purpose  or  intention  to  take  away  or 
charge  the  estate  given  to  his  sisters,  in  the  resi- 
duary clause. 

Perot*i  Appeal,  102  Pa,  235. 

McClure*s  Appeal,  72  Id.  414. 

Chew  V.  Nicklin,  45  Id.  84. 

Becker's  Estate,  150  Id.  524. 

Inasmuch  as  the  earnings  of  the  estate  were 
only  four  per  cent,  during  the  litigation,  the  full 
allowance  of  six  per  cent,  would  in  this  case 
work  great  hardship  to  the  residuary  legatees, 
through  no  fault  of  theirs;  and  the  cases  show 
that  there  is  no  unbending  rule  on  the  subject 

Wickersham's  Appeal,  16  Phila.  213. 

Gaskins  v,  Gaskins,  17  S.  &  R.  390. 

Huston's  Appeal,  9  Watts,  472. 

Vandergrift*s  AppeU,  80  Pa.  118. 

The  codicil  revoked  the  bequest  to  the  Pres- 
byterian Orphanage,  and  the  new  legacies  there- 
bygiven  were  within  the  prohibition  of  the  statute. 

Act  of  April  26, 185s,  P.  L.  328,  §  1 1. 

Poulson's  Estate,  11  Phila.  151. 

Hoffner's  Estate,  34  Weekly  Notes,  297. 

John  G.  Johnson,  for  the  Penna.  Company, 
etc.,  executor. 

The  residuary  legatees  are  entitled  to  nothing 
until  all  the  specific  legacies  are  paid. 

Tucker  v.  Hassendever,  3  Yeates,  294. 
Davis's  Appeal,  83  Pa.  348. 

Joseph  de  F.  Junkin  and  Augustus  W.  Bom- 
berger,  {Robert  /.  Byron  with  them),  for  the 
legatees. 

The  legatees  were  entitled  to  interest  at  the 
rate  of  six  per  cent.,  from  the  expiration  of  one 
year  from  testator's  decease. 

Act  of  February  24,  1834,  P.  L.  70,  ]  51. 

Ejrre  v.  Golding,  5  Binn.  472. 

Hilyard's  Estate,  5  W.  &  S.  30. 

Span^ler's  Estate,  9  Id.  135. 

English  V,  Harvey,  2  Rawle,  305. 

Penna.  Co.'s  Appeal,  41  Leg.  Int  26. 

Sergeant's  Estate,  p  Phila.  346. 

Townsend's  Appeal  106  Pa.  268. 

Steiner's  Estate,  13  Phihi.  358. 

Flickwir's  Estate,  a6  Weekly  Notes,  374. 

Bird's  Estote,  2  Pars.  168. 

King's  Estate,  32  Legal  Int.  74. 

Joseph  de  F.  /unkin,  {If.  S,  Prentiss  Nick- 
ols  with  him),  (ox  "The  Presbyterian  Orphan- 
age." 
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The  Act  of  1855  is  in  derogation  of  the  com- 
mon law  of  the  ju^  disponendiy  and  its  effect  is 
to  be  strictly  confined  to  that  which  is  within  its 
spirit  and  reason  as  well  as  its  words. 

Manners  V.  Phila.  library  Company,  93  Pa.  165. 
Lutheran  Congregation's  Appeal,  1 13  Id.  34. 

May  27, 1895.  WiLUAMS,  J.  The  appellant 
is  one  of  three  residuary  legatees  under  the  will 
of  James  Watt.  The  testator  made  two  specific 
gifts  of  real  estate  and  several  pecuniary  legacies 
amounting  in  the  aggregate  to  about  one  hun- 
dred thousand  dollars.  He  then  gave  all  the 
"rest,  residue  and  remainder"  of  his  estate,  real 
and  personal,  to  his  three  sisters,  share  and  share 
alike. 

The  personal  estate  is  not  sufficient  to.  pay 
the  legacies,  and  the  first  question  raised  by 
this  appeal,  is  over  the  liability  of  the  real  estate 
for  the  deficiency.  The  Court  below  rightly 
held  that  the  blending  of  the  real  and  personal 
estate  in  the  residuary  clause,  bound  the  real  es- 
tate for  the  payment  of  the  legacies  by  implica- 
tion, since  "the  residue  and  remainder**  can 
only  be  ascertained  af^er  the  payment  of  the 
debts,  legacies,  and  expenses.  This  has  been 
uniformly  held  in  this  State :  Hasscnclever  et  aL 
V,  Tucker,  2  Bin.  525 ;  Brisben's  Appeal,  70  Pa. 
405 ;  Davis's  Appeal,  83  Id.  348. 

The  testator  died  in  1 886.  His  estate  was  im- 
mediately involved  in  litigation  with  one  of  the 
legatees  who  claimed  to  be  his  widow,  and  this 
daim  was  not  finally  disposed  of  until  1894,  when 
a  compromise  was  effected  and  the  claim  with- 
drawn. Pending  this  litigation  the  executors  were 
miable  to  realize  more  than  four  per  cent,  in  in- 
come from  the  estate.  The  legatees  claim  interest 
at  the  rate  of  six  per  cent,  on  their  unpaid  legacies 
and  the  appellant  contends  that  they  ought  to  re- 
ceive no  more  than  the  estate  has  actually  earned. 
The  learned  Court  below  awarded  interest  at  the 
legal  rate.  We  do  not  see  how  it  could  have 
done  otherwise.  After  the  legacies  became  due 
and  payable  diey  were  matured  obligations 
against  the  estate,  and  bore  interest,  as  any 
ctiier  liquidated  demands  would  do,  at  the  rate 
fixed  by  law.  The  estate  might  have  consisted 
of  unimproved  city  property  producing  no  in- 
come  whatever.  In  that  event,  if  the  conten- 
tion of  the  appellant  is  sound,  the  legacies  would 
have  borne  no  interest  no  matter  how  long  they 
were  withheld.  It  was  doubtless  to  the  advan- 
tage of  the  legatees  that  the  claim  of  the  alleged 
widow  should  be  adjusted,  and  they  may  have 
acquiesced  in  what  seemed  a  necessary  delay  in 
the  settlement  of  the  estate,  but  unless  they 
agreed  to  forego  interest  or  to  accept  a  less  rate 
than  that  fixed  by  law,  they  were  entitled  to  de- 
mand payment  of  principal  and  interest  as  soon 
as  it  was  practicable  for  the  executors  to  make 


it.  The  residuary  legatees  are  in  no  position  to 
complain,  for  the  estate  is  charged  with  the  pay- 
ment of  the  debts  and  the  pecuniary  legacies 
first,  and  not  until  this  is  done  is  the  residue  as- 
certained or  the  extent  of  their  interest  in  -^he 
estate  determinable. 

The  remaining  question  raised  by  the  assign- 
ments of  error  is  over  the  effect  of  the  c<Si- 
cil  upon  the  bequest  to  the  Presbyterian  Or- 
phanage. The  will  was  executed  on  the 
third  day  of  January,  1885,  and  contained  the 
following:  "Item  (14),  I  give  and  bequeath 
to  the  Presbyterian  Orphanage  in  the  State 
of  Pennsylvania,  the  sum  of  seven  thousaml 
dollars  to  build  a  cottage  for  a  school,  and  to  be 
named  the  Findlay  Highland  Home."  Some 
fifteen  months  later,  on  the  twelfth  day  of  April, 
1886,  he  executed  a  codicil,  the  sole  purpose  of 
which  was  to  postpone  the  time  when  the  money 
should  be  payable  to  the  Orphanage,  so  that  the 
interest  upon  five  thousand  dollars  thereof  should 
be  payable  to  Jacob  Michael  while  he  lived,  and 
the  interest  upon  the  remaining  two  thousand 
dollars  thereof  should  be  paid  to  Josephine  Hol- 
bock,  widow,  during  her  natural  life,  and  the 
principal  sum  should  remain  invested  pending 
these  lives.  For  the  purpose  of  making  this 
change  the  testator  made  the  Pennsylvania  Com- 
pany for  the  Insurance  of  Lives  and  Granting 
Annuities,  a  trustee,  charged  with  the  investment 
of  the  money  and  the  payment  of  the  interest 
to  the  annuitants  until  their  respective  deaths, 
and  thereupon  to  pay  over  the  respective  sums 
held  for  the  benefit  of  the  deceased  annuitants  to 
the  Presbyterian  Orphanage  for  the  purposes 
named  in  the  will.  The  subject  is  intro- 
duced into  the  codicil  by  the  words:  "I 
hereby  annul  and  revoke  the  bequest  to 
the  Presbyterian  Orphanage  in  the  State  of 
Pennsylvania,"  and  then  follow  immediately 
the  words,  *'and  instead  thereof  I  give  and 
bequeath,"  to  the  trustee,  for  the  purposes 
already  stated,  viz.,  for  investment  and  payment 
of  interest  to  the  annuitants  during  the  life  of 
each  and  then  for  the  payment  of  the  principal 
over  to  the  orphanage  "to  build  or  aid  in  build- 
ing said  cottage  for  a  school  to  be  named  the 
Findlay  Highland  Home."  Within  one  calen- 
dar month  after  the  execution  of  the  codicil  tfie 
testator  died,  and  the  position  is  now  taken  that 
the  bequest  to  the  orphanage  is  void  under  the 
Act  of  1 85  5 .  The  contention  is  that  the  bequest 
was  revoked  by  the  codicil,  and  the  codicil  de- 
feated by  the  statute,  so  that  the  seven  thousand 
dollars  the  testator  intended  for  the  construction 
of  the  Findlay  Highland  Heme,  must  now  go  to 
the  residuary  legatees. 

Whether  this  is  so  or  not  depends  on  the 
testator's  intention.  His  intention  is  to  be 
gathered  from  the  codicil  as  a  whole  read  la 
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the  light  of  the  original  bequest.  Looking  at 
the  bequest  we  find  the  testator  had  given  the 
orphaiuige  the-  sum  of  seven  thousand  dol- 
lar to  l^  used  for  a  specific  purpose,  viz.,  the 
erection  of  a  cottage  to  be  used  as  a  school 
building  and  to  be  called  by  the  name  of  the 
Findlay  Highland  Home.  This  would  have 
been  payable  at  the  end  of  one  year  after  his 
own  death.  The  codicil  gives  the  same  sum  of 
money,  for  the  same  purpose,  to  be  paid  on  the 
death  of  the  annuitants.  What  the  testator  did, 
and  all  that  he  intended  to  do,  was  to  change 
the  time  for  the  payment  of  the  bequest  so  as 
to  give  the  interest  to  the  persons  named  in  the 
codicil  while  they  lived.  This  is  not  a  revoca- 
tion. The  fact  that  die  testator  called  it  by  that 
name  does  not  make  it  so.  Revoke  means  to 
recall,  to  take  back,  to  repeal.  Annul  means  to 
abrogate,  to  make  void.  The  codicil  did  not 
recall  or  make  void  the  bequest  in  any  particu- 
lar except  as  to  the  time  of  payment,  and  this  it 
changed.  It  left  the  donee,  the  gift,  and  the 
purpose  to  which  it  was  to  be  applied  unchanged. 
If  the  codicil  did  not  revoke  the  bequest  then 
the  Act  of  1855  has  no  application,  and  the  be- 
quest stands  as  originally  made,  changed  only 
as  to  the  time  for  payment.  But  again,  the  tes- 
tator says  that  the  codicil  is  to  be  ' 'instead  of" 
the  bequest  in  the  body  of  die  will.  This  ex- 
pression excludes  the  idea  of  revocation  in  its 
technical  sense,  and  is  equivalent  to  a  declara- 
tion that  in  such  particulars  as  the  codicil  differs 
from  the  bequest  it  is  to  take  the  place  of,  or  to 
be  inst(uul  of,  the  bequest :  Jarman  on  Wills, 
Vol.  I.,  page  173,  states  the  rule  to  be  that  the 
words  ''instead  of,"  used  in  a  codicil,  are  held 
to  mean  "instead  of  so  much  only  as  is  incom- 
patible with  the  codicil,"  and  cites  several  Eng- 
lish  cases  in  support  of  liis  statement.  The 
codicil  is  incompatible  with  the  bequest  in  noth- 
ing except  the  time  of  payment  and  it  therefore 
takes  the  place  of  the  bequest,  or  stands  instead 
of  it,  only  in  that  particular.  What  the  codicil 
really  accomplishes  is  to  provide  a  small  life 
annuity  for  two  of  the  testator's  friends  by  with- 
holding the  bequest  from  the  orphanage  during 
their  lives  that  the  interest  upon  it  may  be  paid 
to  them  in  the  meantime.  It  really  diminishes 
the  Value  of  the  gift  to  the  orphanage,  for  the 
benefit  of  the  annuitants,  and  so  falls  within  the 
purview  of  the  rule  declared  in  Carl's  Appeal, 
106  Pa.  635.  The  Orphans'  Court  made  no 
mistake  in  dealing  with  this  question  and  the  de- 
cree appealed  from  is  now  affirmed.  The  costs 
of  this  appeal  to  be  paid  by  the  appellants. 

s.  H.  T. 


Jan.  '95,  194-  March  29, 1895. 

Watt's  Estate,  No.  2. 

Decedenfs  estate — Rentals  accruing  onjctal  es- 
tate of^^Not  assets  in  hands  of  executor^^Te 
whom  payable. 

An  executor  has  no  estate  in  his  testator's  lands  bf 
virtue  of  his  office  as  executor ;  and  if  rents,  accndng 
after  the  testator's  death  come  into  his  hands,  he  can  not 
apply  them  to  the  payment  of  debts  or  l^ades. 

Under  an  order  of  the  Orphans'  Court,  or  by  an  author- 
ity given  to  him  by  the  will,  a  testator  may  sell  real  estate 
for  the  payments  of  debts  and  legacies,  and  the  proceeds 
then  become  assets  in  his  hands  for  that  purpose ;  but 
until  the  sale  is  actually  effected  the  title  to  the  real  es- 
tate descends  to  the  heir  under  the  law,  or  by  gift  to  the 
legatee,  and  until  a  sale  the  heir  or  legatee  is  entitled  to 
the  rentals. 

Appeal  of  the  Pennsylvania  Company  for  In- 
surances on  Lives  and  Granting  Annuities,  Exe- 
cutors and  Trustees  of  the  will  of  James  Watt, 
dec^used,  from  the  decree  of  the  Orphans'  Court 
of  Philadelphia  County,  sustaining  exceptions 
to  the  adjudication  of  the  account  of  said  execu- 
tor. 

The  facts  of  this  case  will  be  found  set  forth 
in  the  preceding  case  (see  Watt's  Estate,  No.  i, 
36  Weekly  Notes,  page  369).  Pending  the 
settlement  of  the  estate,  the  executor  collected 
the  rentals  and  charged  itself  with  them  in  its 
account  At  the  audit,  the  residuary  devisees 
claimed  that  these  rents  were  improperly  charged 
in  the  account;  and  that  if  they  were  allowed 
to  remain,  they  should  be  awarded  to  them  less 
the  proper  charges^  There  was  a  deficiency  of 
personalty  to  pay  the  legacies,  and  the  executor, 
who  was  also  trustee  of  certain  pecuniary  lega- 
tees, claimed  that  these  rentals  should  be  appro- 
priated to  making  up  the  deficiency.  The  Court 
sustained  the  claim  of  the  residuary  legatees, 
Penrose,  J.,  filing,  inter  aUa^  the  following 
opinion : — 

<'It  only  remains  to  consider  the  exception  to 
the  application  of  rents  to  the  payment  of  in- 
terest on  legacies.  That  the  rights  of  a  devisee 
are  not  affected  by  the  manner  in  which  the 
lands  devised  are  charged  with  the  payment  of 
legacies,  and  that  such  rights  cannot  be  less 
where  the  charge  is  merely  by  implication  than 
where  it  is  by  express  provision  is  self-evident. 
In  both  cases  alike  the  personal  estate  is  the 
primary  fund  for  payment ;  the  lands  can  only 
be  resorted  to  in  case  of  its  insufficiency;  and 
in  the  meantime  the  devisee  is  entided  to  the  oc- 
cupancy and  to  all  the  incidents  of  ownership, 
including  the  right  to  the  rents.  The  right  is 
not  taken  away  by  the  fact  that  a  power  of  sale 
is  given  to  the  executor.  Until  the  exercise  of 
the  power,  the  ownership  condnues  with  the  de- 
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yisee,  and  the  lands  are  bound  by  judgments 
against  him  in  the  meantime.  The  object  of  the 
various  Acts  of  Assembly  upon  this  subject  (Acts 
of  1792  and  1834)  was  simply  to  do  away  with 
the  distinction  which  existed  at  common  law 
between  a  power  to  executors  to  sell,  which  did 
not  pass  to  survivors,  and  a  devise  to  them  of 
lands  to  be  sold,  which  did.  But  even  in  the 
latter  case,  while  the  executors  might  collect  the 
profits,  such  profits  did  not  become  assets  unless 
the  will  so  directed.  (Co.  litt.  113,  a.)  A 
mere  power  to  sell  does  not  work  a  conversion, 
notwithstanding  the  Act ;  and  as  was  said  by 
Judge  Hare  in  Blight  v.  Wright,  i  Phila.,  549, 
where  the  subject  was  considered  with  great  care 
and  learning,  the  estate  of  the  executors  is  to  be 
regarded  in  the  light  of  an  executory  devise  or 
springing  use,  which  has  no  being  until  the  oc- 
currence of  the  event  on  which  it  is  limited,  and 
in  the  meantime  the  legal  estate  vests  in  the  heirs 
or  devisees.  See  abo  Campbell  v.  Johnston,  i 
Sandf.  Ch.  R.,  148. 

"The  suggestion  that  there  is  a  difference  in 
this  respect  between  the  rights  of  heirs  and  de- 
visees does  not  seem  tenable.  In  Parsons's  Est., 
I  Norris,  465,  where  lands  were  devised  subject 
to  a  power  of  sale  for  payment  of  debts,  the  de- 
visee was  held  to  be  entitled  to  the  rents,  though 
she  was  also  the  executrix,  and  her  failure  to  ex- 
ercise the  power  of  sale  thus  inured  to  her  bene- 
fit as  an  individual.  See  also  Savings  Company  9. 
Vincent,  9  Outerb.  315.  The  collection  of 
rents  embraced  in  the  accounts  covers  a  period 
of  more  than  seven  years.  A  single  property 
(1937  Girard  avenue)  was  sold  in  June,  1889, 
and  fourteen  of  the  properties  composing  the 
residuary  real  estate  still  remain.  The  rents  so 
collected,  as  we  think,  belong  to  the  residuary 
devisees^  for  whom  the  accountant  must  be  re- 
garded as  having  acted  as  agent ;  and  the  net 
balance,  as  shown  by  the  accounts,  must  be 
awarded  to  them." 

Whereupon  the  executor  took  this  appeal,  as- 
signing for  error  this  action  of  the  Court. 

/o/m  G.  Johnson^  for  appellant. 

Edward  Otis  HinkUy  (JFrancis  RawU  with 
him),  for  appellee. 

May  27,  1895.  Williams,  J.  The  question 
raised  by  this  appeal  may  be  stated  thus :  who  is 
entitled  to  the  possession  of  a  testator's  real  es- 
tate after  his  decease  ?  In  the  case  of  an  intes- 
tate the  question  would  not  be  regarded  as  an 
open  one.  Upon  his  decease  his  personal  estate 
goes  to  his  administrators  but  his  real  estate  de- 
scends to  his  heirs  at  law.  What  persons  shall 
inherit  as  heirs  at  law  is  a  question  that  has  been 
answered  differently  by  the  laws  of  different 
countries ;  but  when  they  have  been  designated 
they  take  at  once,  and  in  fee,  to  instante^  the 


death  of  the  owner.  The  course  of  descent  can 
be  broken  or  changed  only  by  deed  or  will,  for 
it  is  a  settled  principle  of  law  that  the  heir  can- 
not be  disinherited  except  by  express  words  or 
by  clear  implication.  The  administrator  cannot 
interfere  with  the  inheritance,  and  if  he  goes 
into  possession  or  receives  the  rents  therefrom  he 
holds  the  same  not  as  the  assets  of  his  intestate 
but  as  the  agent  or  trustee  of  the  heir  at  law  : 
Walker's  Appeal,  1 16  Pa.  419.  The  same  thing 
is  true  of  an  executor.  He  has  no  estate  in  the 
testator's  lands  by  virtue  of  his  ofi&ce  as  execu- 
tor. If  rents  accruing  after  the  testator's  death 
come  into  his  hands  he  cannot  apply  them  to 
the  payment  of  debts  or  legacies :  Stoop's  Es- 
tate, 31  P.  L.  J.  34 ;  Fross's  Appeal,  105  Pa. 
258. 

The  general  rule  is  therefore  that  an  exe- 
cutor hi^  no  right  to  the  possession  of  the  testa- 
tor's real  estate  unless  it  is  given  him  by  the 
will. 

An  executor  or  an  administrator  may  sell 
the  real  estate  for  the  payment  of  debts  or  lega- 
cies when  the  necessity  for  so  doing  is  made  ap- 
parent to  the  Orphans'  Court  and  an  order  is 
made  by  that  Court  authorizing  such  sale,  but 
until  then  they  have  nothing  to  do  with  it.  The 
testator  may,  as  the  testator  in  this  case  did,  au- 
thorize his  executor  to  make  sued  sale,  and  such 
authority  appearing  in  the  will  renders  an  order 
by  the  Orphans'  Court  unnecessary.  In  that 
case  the  executor  may  judge  in  the  first  instance 
of  the  necessity  for  die  sale,  and  he  may  then 
proceed  to  make  it.  The  proceeds  then  become 
assets  in  his  hands  and  he  may  and  must  apply 
them  to  the  payment  of  debts  and  legacies.  In 
this  case  the  executor  has  the  rents  of  the  real 
estate  in  his  hands  amounting  to  about  twenty- 
five  thousand  dollars,  and  the  residuary  legatees 
ask  that  it  be  paid  to  them.  The  executor  on 
the  other  hand*  claims  the  right  to  treat  this 
money  as  assets  and  apply  it  to  the  payment  of 
legacies.  The  contention  is,  as  we  understand 
it,  that  residuary  legatees,  being  entitled  to  ap- 
propriate so  much  only  of  the  property,  real  and 
personal,  of  the  testator,  as  remains  upon  the 
settlement  of  all  demands  against  the  estate,  can 
not  take  possession  of  the  real  estate  until  final 
settlement  has  been  made  and  the  residue  pre- 
cisely ascertained.  But  the  premises  do  not  sup- 
port the  conclusion.  The  residuary  legatee, 
like  the  heir  at  law,  takes  the  title  of  the  testator 
upon  his  death.  The  title  descends  under  the 
law  to  the  heir.  It  comes  by  gift  to  the  legatee. 
It  comes  to  both  subject  to  such  encumbrances 
as  have  been  suffered  or  imposed  by  the  former 
owner,  and  the  title  of  both  may  be  defeated  or 
divested  whenever  the  discharge  of  such  encum- 
brances requires  it.  It  is  the  "rest,  residue  and 
remainder"  only  that  the  heir  at  law  can  finally 
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appropriate.  The  residuary  legatee  is  no  worse 
off.  Until  actual  conversion  becomes  necessary 
the  heir,  and  the  residuary  legatee  as  well,  is  en- 
titled to  the  possession  as  an  incident  to  the  title, 
and  nothing  but  a  positive  provision  in  the  will 
can  deprive  him  of  it.  A  power  of  sale  does 
not  work  a  conversion  of  the  land  as  between 
the  executor  and  the  heir  or  legatee :  Blight  v, 
Wright,  I  Phila.  549;  but  the  title  which  ac- 
crued on  the  death  of  the  testator  remains  in 
the  heir  or  legatee  until  divested  by  sale  made 
under  an  order  of  the  Orphans'  Court,  or  the 
power  contained  in  the  will.  So  long  as  the 
title  remains  undivested  the  right  to  the  posses- 
sion remains :  Erie  Dime  Savings  and  Loan  Co. 
V,  Vincent,  Ex'r.,  105  Pa.  315.  If  the  executor 
collected  the  rents  under  an  agreement  with  the 
residuary  legatees  that  the  amount  received 
should  be  held  as  assets,  and  used  in  the  pay- 
ment of  the  pecuniary  legacies,  this  agreement 
should  have  been  proved  and  relied  on  in  the 
Court  below.  No  such  agreement  was  shown, 
It  is  urged  that  a  power  to  sell  authorizes  the 
executor  to- take  possession,  else  he  could  not 
give  possession  to  the  purchaser.  The  reply  is 
that  the  residuary  legatees  do  not  question  his 
right  to  take  possession  for  the  purpose  of  mak 
ing  a  sale.  What  they  deny  is  his  power  to  col- 
lect the  rents  and  use  them  as  assets  of  the  testa 
tor.  In  this  we  think  they  are  right,  and  the 
learned  Orphans'  Court  committed  no  error  in 
sustaining  their  contention. 

The  decree  is  affirmed.   The  appellants  to  pay 
the  costs  of  this  appeal.  s.  h.  t. 


July,  '94,  117.  January  31,  1895 

Strauss's  Estate. 
Bonowitz's  Appeal. 

Marriage — Reputation  and  cohabitation — Ad- 
missions of  parties  —  Finding  of  auditing 
Judge, 

Where  the  finding  of  the  auditing  judge  is  justified  by 
the  evidence,  the  adjudication  based  thereon  should  be 
confirmed. 

The  law  favors  marriage,  which  is  a  civil  contract,  and 
in  civil  cases,  at  least,  reputation  and  cohabitation  are 
sufficient  evidence  of  it ;  the  admissions  of  the  parties  of 
their  marriage  are  in  the  nature  of  direct  proof  of  it. 

Appeal  of  Jennie  Bonowitz,  Rose  Sonneberg, 
Henry  Hershberg,  Sarah  Rice  and  Benjamin 
Hershberg,  from  the  decree  of  the  Orphans' 
Court  of  Philadelphia  County,  in  the  estate  of 
Sophia  Strauss,  deceased. 

The  facts  of  this  case  are  stated  in  the  adjudi 
cation*  filed  by  Ferguson,  J.,  as  follows : — 


"The  decedent  died  on  the  fifteenth  day  of 
November,  1892,  intestate  and  without  issue.  As 
the  estate  is  personalty  it  is  all  claimed  by  the 
committee  of  hbr  alleged  husband  Nathan 
Strauss,  who  is  a  lunatic  and  is  now  confined  in 
an  asylum.  Upon  the  other  hand,  the  brothers 
and  sisters  above  named  claim  the  balance  for 
distribution,  alleging  that  their  sister  was  never 
married  to  Nathan  Strauss,  although  they  admit 
that  she,  in  the  year  1883,  had  a  child  by  him, 
and  that  ever  afterwards  she  went  by  the  name 
of  Strauss,  her  maiden  name  being  Hershberg. 
There  was  no  evidence  of  any  marriage  contract, 
the  mouth  of  one  of  the  parties  to  it  being  closed 
by  death  and  the  other  being,  as  stated,  now  a 
lunatic.  It  appeared  that  the  decedent  lived  in 
the  same  house  with  Nathan  Strauss,  who  was  a 
widower  with  several  small  children.  From  the 
time  of  the  birth  of  this  child  in  1883,  she  was 
known  by  the  name  of  Strauss  and  her  husband 
recognized  her  as  his  wife  by  that  nanoe  in  nu- 
merous ways.  When  the  child  above  referred 
to  died,  its  death  was  registered  at  the  health 
office  as  'Emily,  daughter  of  Nathan  and  Sophia 
Strauss.*  He  drew  a  number  of  checks  to  her 
order  as  Spphia  Strauss,  which  she  endorsed  by 
the  same  name.  He  insured  his  life,  and  made 
the  policy  payable  to  Sophia  Strauss,  his  wife. 
His  children  recognized  her  as  their  stepmother 
and  called  her  such.  Her  own  brothers  and 
sisters,  who  are  the  claimants  here,  addressed 
her  by  the  name  of  Strauss  and  corresponded 
with  her  by  that  name.  She  signed  her  name, 
Strauss,  to  deeds.  When  her  husband  was  sick 
she  collected  the  sick  benefits  from  his  lodge  and 
signed  and  made  affidavit  that  she  was  his  mk. 
She  had  the  reputation  among  the  neighbois  of 
being  his  wife,  and  was  known  by  them  as  Mrs. 
Strauss,  and  her  aunt  who  lived  in  the  same  house 
with  them,  and  whose  estate  was  audited  the 
same  day  that  this  was,  in  her  will  left  her  a  leg- 
acy by  the  name  of  Sophia  Strauss.  All  the  cfi- 
dence  in  this  case  goes  to  show  that  since  1883 
the  decedent  was  known  as  the  wife  of  Nathan 
Strauss.  If  she  were  claiming  against  his  estate 
there  would  be  no  doubt  of  the  sufficiency  of 
this  evidence  to  establish  her  daim.  There  is 
everything  in  this  case  to  show  marriage  except 
the  evidence  of  a  ceremony.  There  is  cohabi- 
tation, reputation,  mutual  recognition,  and 
acknowledgment  of  the  relation  by  both  parties. 
Tlie  auditing  Judge  finds  that  Nathan  Strauss 
was  the  husband  of  the  decedent,  and,  as  she 
left  no  issue,  and  the  estate  is  personalty,  he  is 
entitled  to  the  whole  thereof,  and  it  gives  him 
satisfaction  to  be  al:4e  to  so  find,  because  this 
case  illustrates  the  meanness  of  the  claimants 
who  for  the  paltry  balance  for  distribution  in 
this  estate  were  willing  to  make  a  public  record 
of  their  sister's  shame." 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


375 


Exceptions  were  filed,  which  were  dismissed 
by  a  divided  Court.  This  appeal  was  taken  and 
the  appellants  filed  the  following  assignments  of 
error:  (i),  Because  the  learned  Court  below 
erred  in  dismissing  the  appellants'  first  exception 
to  the  adjudication,  which  was  in  these  words; 
''The  learned  auditing  Judge  erred  in  admitting 
in  evidence  the  policy  of  insurance  on  the  life  of 
Nathan  Strauss  ;**  (2),  because  the  learned  Court 
erred  in  dismissing  the  appellants'  second  excep- 
tion, which  was.in  these  words :  *'The  learned 
auditing  Judge  erred  in  finding  and  reporting 
that  the  deceased  'had  the  reputation  among  the 
neighbors  of  being*  the  wife  of  Nathan  Strauss ;" 
(3),  because  the  learned  Court  below  erred  in 
dismissing  the  appellants'  third  exception,  which 
was  in  these  words:  "The  learned  auditing 
Judge  erred  in  finding  and  reporting  that  since 
1883  the  deceased  was  known  as  the  wife  of 
Nathan  Strauss,  and  in  finding  and  reporting  that 
there  was  cohabitation  and  reputation;"  (4), 
because  the  learned  Court  below  erred  in  dis- 
missing the  appellants'  fourth  exception,  which 
was  in  these  words:  "The  learned  auditing 
Judge  erred  in  finding  and  reporting  that  Na- 
than Strauss  was  the  husband  of  the  deceased ;" 
(S),  because  the  learned  Court  below  erred  in 
dismissing  the  appellants'  fifth  exception,  which 
was  in  these  words :  "The  learned  auditing 
Judge  erred  in  awarding  the  balance  for  distri- 
bution to  Morris  Strauss,  committee  of  the  estate 
of  Nathan  Strauss;"  (6),  because  the  learned 
Court  below  erred  in  dismissing  the  appellants' 
suLth  exception,  which  was  in  these  words: 
I'The  learned  auditing  Judge  erred  in  not  award- 
ii^  the  balance  for  distribution  to  Jennie  Bono- 
witz,  Rosie  Soniieberg,  Henry  Hershberg,  Sarah 
Rice  aad  Benjamin  Hershberg,  brothers  and  sis- 
ters of  the  deceased ;"  (7),  because  the  learned 
Court  below  erred  in  finding  as  a  fact  that  Na- 
than Strauss  was  the  husband  of  the  deceased ; 
(8),  because  the  learned  Court  below  erred  in 
awarding  the  balance  for  distribution  to  Morris 
Strauss,  committee  of  the  estate  of  Nathan 
Strauss,  the  husband  of  the  deceased,  a  lunatic, 
there  being  no  evidence  before  the  Court  sufl&- 
cient  in  law  to  warrant  the  finding  that  Nathan 
Strauss  was  the  husband  of  the  deceased ;  (9), 
because  the  learned  Court  below  erred  in  not 
awarding  the  balance  for  distribution  to  Jennie 
Bonowitz,  Rosie  Sonneberg,  Henry  Hershberg, 
Sarah  Rice  and  Benjamin  Hershberg,  brothers 
and  sisters  of  the  deceased ;  (10),  because  the 
learned  Court  below  erred  in  deciding  as  fol- 
lows, viz. :  "The  question  raised  by  the  excep- 
tions is  one  of  fact  purely,  and  under  welUset- 
tled  prifaciples  the  finding  of  the  auditing  Judge 
is  conclusive  unless  the  evidence  upon  which  it 
is  based  is  insufficient  to  justify  it;"  (11)  be- 
cause the  learned  Court  below  erred  in  deciding 


as  follows,  viz.:  "The  official  certificate  of  birth 
of  the  child  named  the  parents  as  if  husband  and 
wife;"  (12),  because  the  learned  Court  below 
erred  in  deciding  as  follows,  viz. :  "The  proof 
of  subsequent  marriage  did  not  rest  upon  mere 
reputation.  There  was  direct  evidence  of  ad- 
missions and  declarations  quite  sufficient  to  es- 
tablish it;"  and  (13),  because  the  learned 
Court  below  erred  in  deciding  as  follows,  viz. : 
"In  the  present  case  it  (the  finding  of  the  audit- 
ing Judge)  cannot  be  said  to  be  without  evidence 
or  against  the  weight  of  the  evidence." 

Henry  N.  IVessel,  for  appellants. 

To  prove  marriage  in  civil  cases,  other  than 
by  solemnization,  there  must  be  evidence  as  to 
long-continued  cohabitation  as  man  and  wife, 
combined  with  general  reputation  thereof,  and 
the  testimony  relied  upon  to  establish  this  must 
be  most  satisfactory. 

Cbambers  v,  Dickson,  2  S.  &  R.  475. 

Senscr  v.  Bower,  I  P.  A  W.  450. 

Guardians  of  the    Poor  v.  Nathans,  2  Brewster, 

149;  3  Clark,  139. 
Covert  V.  Hertzog,  4  Pa.  145. 
Thomdell  v,  Morrison,  25  Id.  326. 
Raiht>ad  v.  Hall,  61  Id.  361. 
Drinkhoiise*s  Appeal,  151  Id.  294. 

It  is  admitted  there  was  nd  solemnization  of 
marriage  between  Sophia  Hershberg  and  Nathan 
Strauss,  no  evidence  to  this  effect  was  adduced, 
but  the  conclusion  that  there  was  a  marriage  was 
arrived  at  by  what  is  pretended  was  sufficient 
evidence  of  a  general  repute  and  cohabitation 
between  the  parties,  the  auditing  Judge  having 
expressly  found  that  "there  was  no  evidence  of 
any  marriage  contract." 

The  counsel  for  the  committee  in  lunacy  of 
the  husband  relied  greatly  upon  the  fact  that  the 
deceased  had  changed  her  name  from  Hersh- 
berg to  Strauss.  This  is  satisfactorily  explained 
by  the  testimony  of  the  witnesses.  It  is  conclu- 
sively proved  that  not  until  after  the  birth  of  the 
child  did  she  assume  the  name  of  Strauss,  and 
not  until  after  all  the  entreaties  of  the  woman  he 
had  wronged,  and  all  the  powers  of  persuasion 
of  her  relatives  and  friends  had  been  brought  to 
bear  upon  him,  did  he,  in  order  to  hide  her  shame, 
avoid  a  scandal  and  arrest,  and  prevent  the 
stigma  which  would  be  cast  upon  his  children  by 
the  knowledge  of  outside  parties  of  his  actions, 
permit  her  to  use  his  name.  The  natural  equi- 
ties of  the  case  would  not  seem  to  favor  such  a 
distribution  as  would  place  a  premium  upon  law- 
lessness or  such  as  would  permit  a  crime  against 
the  laws  of  the  land  to  be  made  the  means  by 
which  those  who  had  shared  her  shame  would 
be  deprived  of  their  natural  and  legal  rights. 

But  even  though  the  law  will  raise  a  presump- 
tion of  and  establish  a  marriage  between  these 
parties,  is  the  committee  of  the  husband's  es- 
tate entitled  to  the  balance  for  distribution? 
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It  is  clearly  shown  that  Nathan  Strauss  left 
Philadelphia  immediately  after  the  birth  of  the 
c^d;  and  that  until  her  decease,  a  period  of 
eleven  years,  Sophia  Hershberg,  or  Strauss,  sup- 
ported herself  by  her  labor  at  service  and  that 
during  all  that  time  Nathan  Strauss  contributed 
nothing  to  her  support.  It  is  respectfully  sub- 
mitted that  under  the  Act  of  4th  May,  1855,  P. 
L.  431,  P.  D.  1 154,  Nathan  Strauss  bias  forfeited 
by  his  non-support,  all  right  to  claim  any  part 
of  her  estate.  The  leamei  Judges  of  the  Or- 
phans' Court,  notwithstanding  the  argument  upon 
this  point,  considered  only  the  graver  question 
as  to  marriage. 

Act  of  May  4, 1855,  P.  L.  431,  P-  D.  1154. 
Tyson's  Appeal,  10  Pa.  220. 
Starrett  v.  WynD,  17  S.  &  R.  129. 
Wilson  V,  CouTsin,  72  Piu  306. 
Foreman  v.  Hosier,  94  td.  418. 
Orrell  v.  Van  Gorder,  96  Id.  180. 
Elsey  V.  McDaniel,  95  Id.  472. 
Ellison  V,  Anderson,  no  Id.  486. 
Holbrook*8  Estate,  20  Weekly  Notes,  79. 
Moninger  v.  Ritner,  14  Weekly  Notes,  99. 

Where  the  desertion  is  shown  it  is  presumed 
to  have  been  wilful  and  malicious. 

Bealor  v.  Hahn,  117  Pa.  169. 
Hahn  v.  Bealor,  132  Id.  242. 
Ingersoll  v,  IngersoM,  49  Id.  249. 
Van  Dyke  v.  Van  Dyke,  135  Id.  459. 

Emanuel  Furth^  {Jacob  Singer  with  him), 
for  appellees. 

''A  marriage  is  a  combination  of  acts  by 
which  a  man  and  a  woman  become  husband  and 
wife." 

14  Am.  &  Eng.  Ency.  of  Law,  470. 

The  law  of  Pennsylvania  has  always  taken  a 
sensible  view  of  the  relation  of  husband  and 
wife,  by  not  requiring  that  a  marriage  ceremony 
either  religious  or  civil  is  necessary  to  create  the 
relationship  of  husband  and  wife.  The  mere 
agreement  of  the  parties  most  concerned  rises 
paramount  to  all  considerations  of  form  or  cere- 
mony. 

Chambers  v.  Dickson,  2  S.  &  R.  477. 
Lehigh  Valley  Railroad  Co.  v.  Hall,  61  Pa.  366. 
Thomdell  v.  Morrison,  25  Id.  328. 
Hill  V,  Hill*s  Administrator,  32  Id.  511. 
Drinkhouse's  Estate,  151  Id.  294.      < 

The  question  of  cohabitation  and  reputation 
is  at  best  a  mixed  one,  and  the  facts  usually  ap- 
plicable to  the  one  are  circumstances  from  which 
the  other  may  often  be  inferred.  This  is  essen- 
tially so  in  this  case.  The  circle  in  which  the 
decedent  moved  was,  as  may  be  readily  inferred, 
rather  contracted  ;  her  walk  in  life  was  rather  an 
humble  one ;  society  as  we  know  it,  knew  her 
not.  Beyond  the  woman  with  whom  she  lived, 
a  few  relatives  and  friends,  it  is  fair  to  presume 
she  was  unknown.    The  appellants  prove  "she 


was  alwajrs  a  person  for  herself."  The  deced- 
ent resides  during  the  whole  time  that  we  have 
inquired  into  her  life  history,  with  her  aunt ;  the 
account  of  the  executor  of  that  aunt  was  adjudi- 
cated on  the  same  day  that  the  present  account 
was  adjudicated,  and  it  appeared  from  her  will 
that  she  bequeathed  a  legacy  to  "Sophia  Strauas" 
and  it  formed  part  of  the  decedent's  estate  in 
this  case.  The  appellants  knew  the  decedent 
as  Sophia  Strauss,  addressed  her  as  such  and  pre- 
sented in  evidence  a  deed  so  executed  by  the 
decedent. 

If  the  question  of  the  marriage  had  been  re- 
ferred to  a  jury  for  its  decision  there  could  have 
been  but  little  doubt  as  to  the  result. 

If  this  were  a  conflict  to  determine  the  legi- 
timacy of  the  child  Emily  Strauss,  the  presump- 
tion of  the  law  would  undoubtedly  fovor  the 
innocence  of  parents  and  child. 

Senser  v.  Bower,  i  P.  &  W.  450. 

May  30,  1895.  McCoLLUM,  J.  The  learned 
auditing  Judge  found  from  the  evidence  before 
liim,  that  Nathan  Strauss  was  the  husband  of 
Sophia  Strauss,  the  decedent,  and  his  finding 
was  confirmed  by  a  divided  Court.  It  is  con- 
ceded that  if  his  finding  in  this  particular  was 
justified  by  the  evidence,  the  adjudication  based 
thereon  should  be  sustained.  The  brothers  and 
sisters  of  the  decedent,  five  in  number,  have  ap- 
pealed from  the  adjudication  on  the  ground,  as 
they  allege,  that  the  learned  Orphans'  Court  err- 
ed in  deciding  that  she  was  the  wife  of  Strauss. 
They  admit  that  he  was  the  father  of  her  child, 
but  they  insist  that  it  was  illegitimate,  although 
they  must  allow  diat  the  registration  of  its  biiidi 
and  the  acknowledgments  or  admissions  of  its 
parents  furnish  some  ground  at  least  for  an  in- 
ference opposed  to  their  contention.  It  would 
seem  to  the  ordinary  mortal  that  proper  regard 
for  the  reputation  of  their  sister  would  have  in- 
duced them  to  relinquish  their  claim  td  the  smaU 
sum  in  dispute  rather  than  to  engage  in  a  contest 
in  which  their  success  depended  upon  showing 
her  departure  from  the  path  of  virtue  and  her 
resort  to  a  false  pretence  to  hide  her  shame.  But 
while  this  was  a  matter  proper  for  their  consid- 
eration before  inaugurating  the  contest  it  cannot 
be  allowed  to  afifect  in  any  degree  the  decision 
of  the  question  before  us  on  their  appeal.  It  is 
a  question  of  fact  determinable  upon  the  evi- 
dence, oral  and  documentary.  There  is  some 
conflict  in  the  former ;  the  latter  is  undisputed 
and  includes  the  record  of  the  birth  of  the  child, 
the  receipt  for  the  burial  expenses,  the  checks 
drawn  by  Nathan  Str^tuss  to  the  order  of  Sophia 
Strauss,  her  signature  to  the  deeds,  and  the  in- 
surance effected  and  maintained  by  Nathan 
Strauss  on  his  life  in  favor  of  Sophia  Strauss  as 
his  wife.    In  the  record  and  papers  referred  to 
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diere  is  a  clear  recognition  by  the  parties  of  the 
existence  of  the  marital  relation  between  them. 
Their  acts  and  admissions  thus  eridenced  are 
consistent  with  that  relation  and  cannot  be  re- 
conciled with  any  other  without  impeachment 
oftheir  chastity  and  truth.  The  beneficial  so- 
ciety of  which  Strauss  was  a  member  recognized 
and  dealt  with  the  decedent  as  his  wife.  All  the 
testiaiony  in  the  case  is  to  the  efifect  that  after 
the  birth  of  her  child  she  was  known  to  the  nar- 
row circle  in  which  she  moved  as  Mrs.  Strauss. 
A  brother-in-law  of  Nathan  Strauss  testified  that 
about  a  year  before  her  child  was  bom  she  was 
so  known  to  him  and  others  in  the  neighbor- 
hood, and  that  Strauss  told  him  she  was  his  wife. 
His  children  by  a  former  wife  called  her  mother 
and  received  from  her  the  consideration  and  care 
which  her  duty  as  the  wife  of  their  father  im 
posed. 

If  the  admissions  and  representations  made 
by  the  parties  in  regard  to  the  relation  they 
sustained  to  each  other  were  false  and  intended 
to  deceive  their  neighbors,  it  is  quite  clear 
tfiat  her  relatives,  including  the  appellants, 
were  participants  in  the  fraud.  They  were  will- 
in|[  thiat  their  sister  while  she  lived  should  be 
known  to  her  and  their  neighbors  as  the  wife  of 
Strauss,  in  order,  as  they  suggest,  to  conceal  her 
wrong  doing,  but  now  for  the  obvious  purpose 
of  appropriating  the  small  estate  she  left  for  dis- 
tribution under  the  intestate  laws,  they  repudiate 
the  claina  they  sanctioned  in  her  lifetime  and  al- 
lege that  her  relations  with  Strauss  were  illicit. 
We  think  it  is  clear  that  their  change  of  position 
and  the  motive  which  prompted  it,  were  not 
well  calculated  to  lend  strength  to  and  inspire 
confidence  in  their  testimony.  All  the  written 
evidence  was  adverse  to  their  contention  and  the 
natural  inferences  from  it  supported  the  mar- 
riage. It  was  for  the  auditing  Judge  to  consider 
the  oral  testimony  in  connection  with  the  writ- 
ten, and  xfrom  all  the  evidence  before  him  to 
ascertain  the  facts.  The  law  favors  marriage,  14 
Am.  &  Eng.  Ency.  of  Law,  p.  520,  and  cases 
cited.  It  is  a  civil  contract,  and  in  civil  cases,  at 
least,  reputation  and  cohabitation  are  sufficient 
evidence  of  it:  i  P.  &  W.  450;  25  Pa.  326;  61 
Piu  361;  I  Grant  253 ;  the  admissions  of  the 
parties  of  the  fact  of  their  marriage  are  in  the 
nature  of  direct  proof  of  it:  85  Pa.  352.  In 
the  light  of  these  well  settied  principles,  we 
think  the  evidence  was  sufficient  to  sustain  the 
finding  of  the  auditing  Judge  that  Strauss  was 
the  husband  of  the  decedent,  and  to  authorize 
the  adjudication  based  thereon. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellants. 

Sterrett,  C.  J.,  and    Mitchell,  J.,  dis- 
sented. 

w.  c.  s. 


July,  '95,  145.  January  31,  1895. 

Steinmetz'8  Estate. 
Duffield'8  Appeal. 

JVil/s — SeparcUt  use — Married  women —  Trusts- 

All  that  is  necessaiy  to  establish  a  separate  use  by  wiK 
is  an  unequivocal  manifestation  of  an  intention  of  the  tes- 
tator to  exclude  marital  influence. 

Where  a  testator  provided  that  "  the  separate  portion 
of  my  daughters  shall  be  separately  secured  to  them  and 
their  use  l^yond  the  dictation  of  the  husband  of  either 
of  them,"  a  valid  separate  use  was  created. 

Where  the  will  provided  that  after  certain  indebted- 
ness  was  met  **  one  third  of  the  net  amount  shall  be  paid 
to  my  said  wife  "  and  at  the  same  time  provides  that  his 
whole  estate  is  left  in  an  active  trust  ^  as  though  I  myself 
acted  in  the  premises "  an  estate  in  fee  simple  in  the- 
third  does  not  pass  to  the  widow. 

Appeal  of  Martha  S.  Duffield,  from  the  decree- 
of  the  Orphans'  Court  of  Philadelphia,  dismiss- 
ing appellant's  exceptions  to  the  adjudication  of 
the  account  of  the  executors  of  the  will  of  Daniel 
Steinmetz,  deceased. 

The  facts  as  they  appeared  at  the  adjudication! 
were  that  decedent  died  >muary  10,  1891,  hav- 
ing made  a  will  which  was  proven  January  20, 
1891. 

The  will  provided,  inter  alia  : 

*^Third.  It  is  my  will  that  my  real  estate  jre- 
main  as  at  present  undivided  and  unapportioned, 
the  rents  to  be  collected,  the  repairs  to  be  made 
and  the  interest  on  encumbrances  paid,  and 
when  the  principal  of  any  debt  due  by  my  estate 
becomes  due  it  shall  be  paid  as  though  I  my- 
self acted  in  the  premises  and  my  executors  are 
hereby  authorized  to  act  and  are  hereby  empow- 
ered so  to  act  that  my  real  estate  may  be  kept 
intact  as  it  now  is. 

'* Fourth,  It  is  further  my  will  that  after  my 
executors  shall  have  provided  for  all  bills  for  re- 
pairs, interests  for  moneys  borrowed  (due  or 
about  to  fall  due),  taxes,  water  rents  and  any 
other  demands  against  my  real  estate  property  ta 
be  paid,  then  the  net  residue  shall  be  distributed 
as  follows,  viz. : 

<<One-thirdof  said  net  amount  shall  be  paid  to- 
my  said  wife  Emma  G.  Steinmetz,  and  the  re- 
mainder shall  be  equally  divided  between  my 
children,  Daniel,  Henry  K.,  Philip  J.,  John, 
Charles  G.,  Burtis,  Emma  M.,  Martha  G.,  and 
Fanny  J.,  share  and  share  alike. 

"This  arrangement  I  desire  to  continue  during 
the  life  of  my  wife  the  said  Emma  G.  Steinnjete  > 
at  her  decease  it  is  my  will  that  my  children 
shall  do  as  they  think  best ;  it  is  however,  my 
will  (should  my  children  agree  to  a  division  of 
my  estate  after  the  death  of  my  wife)  that  the 
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separate  pprtion  of  my  daughters  Emma  M., 
Martha  G.,  and  Fanny  J.,  shall  be  separately 
secured  to  them  and  their  use  beyond  the  dicta- 
tion of  the  husband  of  either  of  them." 

Emma  G.  Steinmetz,  widow  of  testator,  died 
October  ii,  1893. 

The  auditing  Judge  found  that  under  the 
will  of  Daniel  Steinmetz  a  separate  use  was 
•created  for  his  daughter.  To  this  Martha  S. 
Duffield  filed  exceptions,  and  these  exceptions 
having  been  dismissed  by  the  Court,  she  appealed. 

IVilliam  H,  Peact^  for  appellant,  submitted 
a  paper-book  but  made  no  oral  argument. 

Charles  F.  Ziegler,  for  executors  and  trus- 
tees. 

May  20,  1895.  Mitchell,  J.  Although  the 
testator's  direction  that  his  daughter's  pordon  of 
his  estate  should  be  held  on  a  separate  use  trust, 
might  seem  on  the  literal  wording  of  it,  to  de- 
pend on  a  contingency,  yet  his  plain  intent  to  the 
-contrary  appears  from  a  view  of  his  whole  will 
together.  He  directs  his  real  estate  to  be  held 
''as  at  present,  undivided,  and  unapportioned" 
•during  the  life  of  his  widow,  and  the  interest  of 
each  child  during  that  time  is  only  in  a  share  of 
the  **net  residue"  of  the  income,  after  payment 
of  taxes,  necessary  repairs,  etc.  This  arrange 
ment,  as  the  testator  calls  it,  is  to  continue  dur- 
ing the  life  of  his  widow,  and  at  her  decease  his 
* 'children  shall  do  as  they  think  best,"  /.  ^.,  as 
to  a  continuance  of  the  arrangement,  but  should 
they  * 'agree  to  a  division  of  the  estate"  then  the 
separate  portions  of  the  daughters  "shall  be  sepa- 
rately secured  to  them  and  their  use  beyond  the 
dictation  of  the  husband  of  either  of  them." 
The  purpose  to  create  a  separate  use  is  thus 
•clear,  and  where  that  is  so,  no  particular  form 
of  words  is  necessary.  The  fact  that  it  is  di- 
rected on  the  happening  of  the  contingency  of 
the  widow's  death  and  the  refusal  of  the  chil- 
•dren  to  continue  the  joint  arrangement,  is  no 
more  than  a  direction  to  put  the  trust  into  form 
when  it  may  become  necessary.  So  long  as  the 
•estate  was  held  together  on  the  trust  to  collect 
and  distribute  the  revenue  a  formal  separate 
4ise  was  not  necessary,  the  daughters  got  only 
their  shares  of  net  income  without  it,  but  when 
the  estate  was  to  be  divided  so  that  the  daugh- 
ters' shares  should  come  to  them  in  severalty, 
freed  from  the  first  administrative  trust,  then  the 
^parate  use  would  be  required  and  was  directed 
to  be  made.  The  contingency  specified  by  the 
testator  did  not  go  to  the  creation  of  the  sepa- 
rate use  but  to  the  time  and  occasion  for  putting 
it  into  formal  execution. 

The  claim  that  the  widow  took  a  fee  in  one- 
third  of  the  realty  cannot  be  sustained.  The 
whole  estate  is  left  in  an  active  trust  to  keep  it 
together,  collect  rents,  make  repairs,  pay  encum- 


brances, etc.,  "as  though  I  myself  acted  in  the 
premises,"  and  the  widow  was  to  get  one-third 
of  the  residue,  that  is,  of  the  net  income.  Not 
only  is  this  all  that  is  given  in  terms  to  the  widow 
but  the  direction  that  after  her  death  the  joint 
administration  of  the  whole  may  be  continued 
by  the  children,  or  in  case  they  determine  to 
make  partition,  the  daughters'  portions  shall  be 
put  in  separate  use  trust,  shows  that  it  is  all  the 
testator  intended  to  give. 
Decree  affirmed.  w.  d.  n. 


July  '95.  251.  January  31, 1895. 

Steinmetz's  Estate. 
Cobb's  Appeal. 

Act  II  Aprily  1848,  F.  L.  536;    Act  3  Jum^ 
1887,  F.  L.  332. 

A  married  woman  having  an  estate  in  fee  subject  to  a 
separate  use  trust,  cannot  devise  it  by  will  unless  author- 
ized by  the  instrument  creating  the  trust. 

The  Acts  of  nth  April,  1848,  P.  L.  536,  and  3d  June, 
1887,  P.  L.  332,  apply  to  the  common  law  rights  of  a 
married  woman,  not  to  trusts  in  equity  for  separate  use. 

MacConnell  v.  Lindsay,  131  Pa.  476,  followed. 

Appeal  of  William  Cobb,  from  the  decree  of 
the  Orphans'  Court  of  Philadelphia,  dismissing 
appellant's  exceptions  to  the  adjudication  of  the 
account  of  the  executors  of  the  will  of  Daniel 
Steinmetz,  deceased. 

The  facts  are  stated  in  preceding  case,  see 
ante,  page  377. 

Emma  M.  Cobb,  one  of  the  daughters,  died 
in  August,  1893,  leaving  a  will  by  which  she 
gave  her  entire  estate  to  her  husband  and  made 
him  her  executor. 

William  Cobb,  husband  of  Emma  M.  Cobb, 
deceased,  claimed  her  share  of  testator's  estate 
by  virtue  of  her  will. 

This  was  not  allowed  by  the  auditing  Judge, 
and  exceptions  were  filed  thereto. 
•  John  G,  Johnson f  (with  him  Fercy  Mc George 
and  Isaac  Ehuell),  for  appellant. 

As  the  contingency  upon  which  a  trust  was  to 
arise,  of  the  share  of  Emma  M.  Cobb,  did  not 
occur  prior  to  her  death,  her  share  was  never 
held  in  trust. 

The  devise  by  Emma  M.  Cobb  to  her  hus- 
band,  of  her  interest  in  the  real  estate  of  her 
father,  vested  in  him  her  equitable  fee  simple. 

Peacock  v.  Monk,  2  Vesey,  Sr.,  192. 
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LAi^caster  v,  Dolan,  i  Rawle,  247. 
Methodiat  £.  Church  v.  Jaques,  3  John.  Ch.  Rep. 
"3. 

1.  The  reason  why  the  equitable  estate  is  not 
merged  into  the  legal,  in  case  of  a  passive  trust 
for  a  married  woman,  is  that  she  can  only,  by 
non-merger,  be  protected  against  the  improvi- 
<lence  of  herself  and  of  her  husband. 

2 .  The  protection  of  a  married  woman  against 
the  improvidence  of  herself  and  of  her  husband 
does  not  require  that  she  shall  be  denied  the 
power  to  will. 

3.  A  passive  trust  for  a  married  woman  is  ter- 
minated by  her  own  death  as  well  as  by  that  of 
her  husband.  Her  will  operates  (where  she  has 
an  equitable  fee)  upon  an  estate  that,  eo  instanti 
with  her  death,  merges  into  the  legal  one. 

4.  A  power  to  will  is  one  of  the  incidents  of 
an  equitable  fee.  The  Wills  Acts  of  1848  and 
1887  give  full  power  to  a  married  woman  over 
an  equitable  fee  simple. 


Jones's  Appeal,  57  Pa.  372. 
MacG>nnell  v,  llndsay,  131  Id. 
Hays  V.  Leonard,  155  Id.  478. 
Act  II  April,  1848,  P.  L.  536. 
Act  3  June,  1887,  P.  L.  332. 
2  Perry  on  TnisU,  257. 
Btspham's  Equity,  151. 


485. 


The  daughters  of  Steinmetz,  as  to  two-thirds 
of  his  estate,  were  subject  to  no  life  estate  of 
their  mother.  The  husband  took  an  estate  by 
<x>urtesy  therein. 

Henry  J.  Hancock^  for  Henry  K.  Steinmetz, 
appellee. 

Under  the  provisions  of  testator's  will  it  is 
dear  an  active  trust  was  created  and  that  only 
J^  of  ^  of  the  net  income  is  given  to  Emma  M. 
Cobb  during  the  life  of  testator's  widow  and 
that  there  is  no  gift  of  the  principal  whatever 
during  such  life  estate.  This  view  is  especially 
strengthened  by  the  direction  to  the  executors 
in  the  third  item  to  keep  the  estate  intact  and 
manage  it  as  the  testator  would  have  done. 

•The  fact  that  a  trust  was  created  for  all  the 
•children  made  it  no  less  a  trust  as  to  the  share 
qua  share  of  one  of  the  cestuis  que  trustent^  to 
wit,  Mrs.  Cobb. 

As  long  as  the  estate  remained  undivided,  the 
will  expressly  provided  the  children  should  only 
l)e  entitled  to  their  proportion  of  the  net  amount 
of  the  income  after  payment  of  taxes,  etc.  It  is 
a  novel  doctrine  that  the  whole  is  not  equal  to 
the  sum  of  the  parts. 

During  the  widow's  lifetime  Mrs.  Cobb  had 
only  an  interest  as  cestui  que  trust  in  JiJ  of  ^ 
of  the  net  income,  and  even  this  gift  was  not 
free  or  unconditional,  but  the  testator  sought  to 
attach  a  spendthrift  trust  to  it. 

This  was  not  such  an  estate  as  to  which  thei;e 
•could  be  a  tenant  by  curtesy.    This  Court  is 


ever  ready  to  seize  upon  anything  by  which  the 
interest  of  the  wife  can  be  secured. 

Tyson's  Appeal,  10  Pa.  220. 

Perry,  Executor  v.  Boileau,  10  S.  &  R.  208. 

Lightners  Appeal,  11  Weekly  Notes,  181, 

Suin's  Estate,  144  Pa.  454. 
itner  z/.  Ege,  23  Id«  305. 

Neither  the  Acts  of  April  11,  1848,  or  June 
3,  1887,  have  extended  the  power  of  married 
women  over  their  separate  use  trusts. 

Hays  V.  Leonard,  1 55  Pa.  474. 

May  20,  1895.  Mitchell,  J.  In  Stein- 
metz*s  Estate,  Dufl&eld's  Appeal,  opinion  filed 
herewith,  it  was  held  that  testator's  intent  was  to 
secure  the  shares  of  his  daughters  to  their  sepa- 
rate \ise,  and  that  the  contingency  of  the  widow's 
death  and  the  partition  by  the  children,  of  the 
common  estate,  did  not  go  to  the  creation  of  the 
separate  use  but  to  the  time  and  occasion  for 
putting  it  into  formal  operation.  The  testator 
created  two  trusts  by  his  will,  first,  for  the  man- 
agement and  administration  of  his  whole  estate, 
undivided,  and  the  distribution  of  the  net  in- 
come, during  his  widow's  life  and  as  much  longer 
as  the  children  should  agree  to  continue  that  ar- 
rangement, and  secondly,  on  the  severance  of 
the  joint  management,  a  separate  use  trust  for 
his  daughters.  His  intention  to  exclude  the  hus- 
bands of  his  daughters  covered  both  situations. 
Under  the  first  trust  the  husbands  had  no'  con- 
trol, because  the  daughters  were  only  entitled  to 
their  shares  of  the  net  income.  In  the  second 
situation  a  formal  separate  use  was  established. 
As  the  intent  to  exclude  the  husbands  in  both 
cases  is  therefore  clear,  and  as  that  is  all  that  is 
required,  the  interest  of  Mrs.  Cobb  in  her  father's 
estate  from  the  time  of  his  death  must  be  treated 
as  a  present  interest  in  net  revenue  only,  and  a 
remainder  in  fee  subject  to  a  separate  use  trust, 
and  whether  her  death  occurred  during  the  prior 
life  estate  of  the  widow,  or  after  its  termination 
made  no  difference  in  the  substance  but  only  in 
the  form  of  the  trust,  and  of  her  control  over 
the  property. 

We  have,  therefore,  the  question  whether  in 
the  absence  of  express  authority  given  by  the  in- 
strument creating  the  trust,  a  married  woman 
can  pass  such  an  estate  by  will.  It  has  been 
argued  with  great  force  that  as  the  remainder  is 
in  fee  simple,  and  the  restriction  of  alienation 
is  in  derogation  of  an  essential  incident  of  that 
estate,  it  should  not  be  carried  beyond  the  ex- 
tent actually  necessary  to  reach  the  end  equity 
has  in  view,  the  protection  of  the  wife  from  the 
influence  as  well  as  the  power  of  her  husband, 
and  that  does  not  go  beyond  her  life. 

The  question,  however,  is  no  longer  open. 
It  is  perhaps  somewhat  notable  that  a  principle 
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of  so  much  practical  importance  in  its  results 
and  of  such  frequent  occurrence  should  be  so 
little  discussed  in  the  case  which  first  decided  it : 
Thomas  v.  Folwell,  2  Whart.  11,  where  the  con- 
clusion was  stated  rather  briefly  as  a  necessary 
corollary  of  Lancaster  v.  Dolan,  i  R.  231.  The 
latter  case,  however,  one  of  the  landmarks  in 
Pennsylvania  law,  had  been  decided  only  a  few 
years  before,  and  the  professional  mind  was  so 
filled  with  it,  controversially  and  otherwise, 
that  probably  a  brief  reference  to  it  was  consid- 
ered all  that  was  necessary. 

The  intensity  of  professional  feeling  on  the 
subject  is  illustrated  by  Horace  Binney,  who, 
writing  thirty  years  after,  says,  '*It  has  taken 
more  than  one  Act  of  Assembly  to  patch  the 
hole  in  the  law  that  was  made  by  Lancaster  v, 
Dolan,  and  it  is  not  well  patched  yet:"  Lead- 
ers of  the  Old  Bar,  p.  59. 

Notwithstanding  the  brevity  of  the  discussion, 
however,  Thomas  v.  Folwell  has  been  followed 
uniformly  from  Stahl  v.  Grouse,  i  Pa.  St.  iii, 
down  to  Quin's  Estate,  144  Pa.  444,  and  is 
not  now  to  be  questioned.  Whether  in  view  of 
the  present  statutory  powers  of  a  married  woman 
to  make  a  will,  the  reasoning  of  Thomas  v.  Fol- 
well, would  now  lead  us  to  the  same  conclusion 
if  that  question  were  new,  is  not  material,  as  the 
cases  are  clear  that  the  Acts  of  1848  and  1887 
apply  to  the  common  law  rights  of  a  married 
woman  over  her  property,  not  to  trusts  in  equity 
for  separate  use :  MacConnellv.  Lindsay,  131  Pa. 
476. 

Decree  affirmed. 

w.  D.  N. 


Jan.  »95, 230.  April  2, 1895. 

Fischer's  Appeal. 

Beneficial  society-^By4aws — Vested  interests 
Act  IS  April,  i868y  P.  Z.  103— Case 
stated. 

A  member  of  a  beneficial  association  who  survives  the 
beneficiary  he  has  nominated  and  has  not  availed  him- 
self of  his  right  to  substitute  another,  is  supposed  to 
have  intended  that  a  by-law  of  the  society  governing  the 
matter  of  the  right  to  the  fund  should  operate. 

There  is  a  material  distinction  between  beneficial  so- 
cieties and  life  insurance  companies,  the  philanthropic 
element  in  the  former  being  absent  in  the  latter. 

Commonwealth  r.  Beneficial  Association,  137  Pa.  412 ; 
Lithgow  V.  Supreme  Tent,  165  Id.  292;  Dickinson  t/. 
A.  O.  U.  W.,  159  Id.  258,  followed. 

Appeal  of  Charles  C.  Fischer,  administrator 
of  the  estate  of  Louisa  Fischer,  deceased,  from 
the  judgment  of  the  Common  Pleas  No.  i,  of 
Philadelphia  County,  entered  on  a  case  stated  in 


assumpsit  wherein  Margaret  Fischer,  widow  of 
Charles  F.  Fischer,  to  the  use  of  J.  &  P.  Baltz 
Brewing  Company  was  plaintiff,  and  the  Ameri* 
can  Legion  of  Honor  was  defendant.  The  ap- 
pellant with  others  were  also  plaintiffs. 

Margaret  Fischer  brought  action  against  the 
American  Legion  of  Honor  to  recover  an  amount 
alleged  to  be  due  upon  the  death  of  her  husband 
C.  F.  Fischer,  who  was  a  member  of  the  same. 
The  fund  was  also  claimed  by  C.  C.  Fischer,  ad- 
ministrator of  the  estate  of  Louisa  Fischer,  de- 
ceased, a  former  wife  of  C.  F.  Fischer.  The 
Legion  of  Honor  paid  the  fund  into  Court  and 
a  case  was  stated  between  the  two  claimants. 

The  facts  as  agreed  upon  in  the  case  stated 
were  that  Charles  F.  Fischer,  a  member  of  the 
American  Legion  of  Honor,  named  his  wife, 
Louisa  Fischer,  as  beneficiary,  who  afterwards 
died  leaving  children  by  him ;  he  afterwards 
married  and  died,  leaving,  as  his  widow,  the 
second  wife,  Margaret,  and  one  child  by  her,  and 
the  children  by  the  first  wife.  According  to  a 
by-law  of  the  order  in  force  when  Charles  F. 
Fischer  became  a  member,  the  benefit  fund  was 
to  be  paid  to  the  member's  dependent  heirs,  if, 
after  the  death  of  the  beneficiary  named  the 
member  did  not  designate  another  beneficiary ; 
but  this  by-law  was  changed  and  at  the  time  of 
Charles  F.  Fischer's  death  a  by-law  was  in  force 
which  gave  the  fund  to  the  member's  widow,  if 
the  beneficiary  selected  should  die  before  the 
death  of  the  member  and  the  member  should  fail 
to  select  another  beneficiary.  Charles  F.  Fis- 
cher, after  the  death  of  his  first  wife,  Louisa,  did 
not  expressly  select  another  beneficiary,  and  his 
widow,  Maigaret,  therefore,  dains  the  benefit 
fund  under  the  by-law  in  force  at  the  time  of  his 
death.  The  fund  is  also  claimed  by  the  admin- 
istrator of  the  first  wife  and  by  the  dependent 
heirs. 

The  Court  entered  judgment  in  favor  of  Mar- 
garet Fischer.  Charles  C.  Fischer,  administra- 
tor, etc.,  then  took  this  appeal. 

William  IV.  Porter,  (Benjamin  Alexan4er 
with  him),  for  appellant. 

The  insurance  for  the  benefit  of  a  wife  creates 
a  vested  interest  in  her. 

Act  15  April,  1868,  sec.  i,  P.  L.  103. 
Anderson's  Estate,  85  Pa.  202. 
De  Ginther's  Appeal,  83  Id.  337. 

A  corporation  possesses  no  powers  but  those 
which  are  given  by  its  charter,  either  expressly 
or  impliedly  as  necessary  in  the  strict  furtherance 
of  the  objects  of  its  creation.  The  charter  of  a 
corporation  provided  that  it  should  consist  of 
not  more  than  one  hundred  active  members, 
and  might  bestow  honorary  membership  on  ac- 
tive members  as  they  saw  proper.  It  was  held 
that  the  corporation  could  not  create  hon(»rary 
members  except  from  active  members,  and  that 
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a  by-law  authorizing  the  creation  of  contribut- 
ing members  in  the  same  manner  as  active  mem- 
bm  was  void. 

Yirt  Company  v.  Com'th,  75  Pa.  291. 

Legion  of  Honor  v.  Perry,  140  Mass.  580. 

The  by-law  by  which  the  money  is  attempted 
to  be  diverted  is  ulfra  vires. 

People  V.  Kip>  4  Conn.  282. 

Com'th  v.  Gill,  3  Wharton,  228. 

The  Phila.  Savings  Institution,  i  Id.  461. 

Phillips  V.  Allen,  41  Pa.  481. 
Joseph  H.  Shoemaker^  for  appellees. 
In  order  to  carry  out  the  object  of  the  bene- 
ficial societies,  the  beneficiary  never  acquires  an 
interest  in  the  benefit  fund  before  the  death  of 
the  member. 

GiTen  v.  Odd  Fellows,  71  Wis.  547. 

Society  v.  Lewis,  9  Mo.  App.  412. 

Society  v.  Bnrkhart,  7  West  Rep.  527. 

Order  v,  Callahan,  146  Mass.  391. 

This  is  SO  irrespective  of  any  law  of  the  order 
preventing  the  vesting  of  an  interest  in  the  bene- 
ficiary before  the  death  of  the  member. 

2  Am.  &  Eng.  Ency.  of  Law,  p.  177,  citing  aathorities. 
Act  of  April  15,  1868,  P.  L.  103,  relates  to 
insurance  and  it  has  been  decided  ^t  statutes 
of  this  character  do  not  afifect  beneficial  associa- 
tions. 

Dickinson  v.  A.  O.  U.  W.,  159  Pa.  258. 


May  20,  1895.  Fell,  J.  Charles  F.  Fischer 
was  a  member  of  the  American  Legion  of 
Honor,  and  at  the  time  of  his  death  held  a  bene- 
fit certificate  for  1 1,000,  in  which  Louisa  A. 
Fisdier,  his  former  wife,  was  named  as  benefi- 
ciary. She  died  in  1889,  leaving  children,  and 
he  remarried,  and  at  his  death  in  1894  left  sur- 
viving him  a  widow,  Margaret  Fischer,  and 
children  of  both  marriages.  No  change  was 
made  after  the  death  of  his  first  wife  in  the  name 
of  the  beneficiary,  and  at  his  death  the  amount 
due  by  the  defendiant  was  claimed  by  his  widow, 
the  plaintiff,  and  by  the  administrator  of  the  es- 
tate of  his  first  wife,  and  by  his  children  as  de- 
pendent heirs.  Upon  a  case  stated  judgment 
was  entered  by  the  Court  for  the  plaintiff,  and 
this  appeal  is  by  the  administrator  of  Louisa  A. 
Fischer. 

The  American  Legion  of  Honor  is  a  benefi- 
cial association,  and  one  of  the  purposes  of  its 
organization  is  to  establish  a  fund  from  which 
upon  the  death  of  a  member  '<a  sum  shall  be 
paid  to  the  family,  orphans  or  dependents  as  the 
member  may  direct. ' '  At  the  time  when  Charles 
F.  Fischer  becanie  a  member  the  by-laws  pro- 
vided: "Sec.  5.  In  the  event  of  the  death  of 
all  the  beneficiaries  selected  by  the  member  be- 
fore the  decease  of  such  member,  if  no  other  or 
further  disposition  thereof  be  made  in  accord- 
ance with  the  provisions  of  sec.  3  of  this  law,  the 


benefit  shall  be  paid  to  the  dependent  heirs  of 
the  deceased  member,  and  if  no  person  shall  be 
entitled  to  receive  such  benefit  by  the  laws  of 
the  order  it  shall  revert  to  the  benefit  fund.'* 
The  by-laws  in  force  at  the  time  of  his  death 
provided  that  "in  the  event  of  the  death  of  all 
the  beneficiaries  selected  by  the  member,  before 
the  decease  of  such  member,  if  no  other  or  fur- 
ther disposition  thereof  be  made  in  accordance 
with  the  provisions  of  these  by-laws  the  benefit 
shall  be  paid  to  the  widow.  If  none,  then  to 
the  heirs  of  the  deceased  member,  and  if  no  per- 
son or  persons  shall  be  entitled  to  receive  such 
benefit  it  shall  revert  to  the  benefit  fund." 

If  the  beneficiary  first  named  had  a  vested  in- 
terest in  the  fund  payable  at  the  death  of  her 
husband  her  administrator  is  entitled  to  recover, 
otherwise  he  has  no  standing.     It  seems  clear 
that  she  had  no  such  interest.     There  is  a  ma- 
terial and  fundamental  distinction  between  phil- 
anthropic or  beneficial  associations,  which  issue 
benefit  certificates  to  their  members,  and  life  in- 
surance companies,  which  was  pointed  out  in 
Commonwealth  v.  Equitable  Beneficial  Asocia- 
tion,  137  Pa.  412,  and  has  since  been  recognized 
in  Dickinson  v,  A.  O.  U.  W.,  159  Pa.  258  and 
in  Lithgow  v.  Supreme  Tent,  etc.,  165  Pa.  292. 
It  appears  from  the  charter  and  by-laws  that  the 
association  defendant  was  organized  for  social, 
moral  and  intellectual  purposes  and  for  the  re- 
lief of  sick  and  distressed  members.     Insurance 
is  not  its  only  nor  its  primary  object.     It  limits 
the  persons  and  classes  of  persons  who  may  be 
named  as  beneficiaries  to  "the  family,  orphans 
or  dependents,"  and  provides  that  in  the  event 
of  the  failure  of  all  such  persons  or  classes  of 
persons  the  sum  due  shall  revert  to  the  order. 
The  amount  secured  by  the  certificate  is  subject 
to  deductions  for  relief  benefits  paid  in  case  of 
sickness  or  disability  to  the  member  and  for  his 
funeral  expenses.    Where  the  beneficiary  has 
died  the  member  may  name  another.    These 
provisions  are  in  entire  harmony  with  the  object 
of  the  order  as  a  fraternal  and  beneficial  organ- 
ization, and  they  are  entirely  incompatible  with 
the  vesting  of  an  interest  in  the  fund  in  the  bene- 
ficiary before  the  death  of  the  member.    Such  a 
construction  would  in  many  cases  by  giving  the 
fund  to  the  legal  representatives  of  the  benefi- 
ciary divert  it  entirely  from  the  purpose  intended 
by  the  member  and  for  which  the  organization 
was  formed. 

It  was  the  right  of  Charles  F.  Fischer  after  the 
death  of  his  first  wife  to  name  a  new  beneficiary 
within  the  limits  as  to  persons  and  classes  pre- 
scribed. Upon  his  failure  to  do  so  the  law  of 
the  association  fixed  the  persons  to  be  benefited. 
Of  this  law  he  presumably  had  knowledge,  and 
his  acquiescence  in  the  selection  made  by  it  had 
all  the  effect  of  a  new  appointment  by  him. 
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The  Act  of  April  15,  1868,  P.  L.  103,  refer- 
red to  by  the  appellant,  was  intended  to  secure 
to  the  wife  and  children  and  dependent  relatives 
of  the  insured,  as  against  his  creditors,  an  insur- 
ance taken  out  or  assigned  in  good  faith  for  their 
benefit.  We  do  not  see  that  it  affects  the  ques- 
tion involved  in  this  case. 

The  judgment  of  the  Court  of  Common  Pleas 
is  affirmed.  w.  d.  n. 


Jttly»  '94i  79-  Much  II,  1895. 

Lilly  V.  Person  ct  al. 

Evidence^  Written    instrument-^  Alteration  of 

contract — Building  agreement. 

If  an  alteration  in  a  written  instmment  is  material  and 
in  the  interest  of  the  party  producing  the  writing,  it  gives 
rise  to  a  suspicion  which  it  is  incumbent  upon  him  to  re- 
move. 

Where  a  building  agreement  contains  a  provision  for 
a  per  diem  forfeit  for  failure  to  comply  with  the  terms  ex- 
pressed in  the  agreement,  and  the  terms  of  the  agreement 
are  varied,  even  by  mutual  concession  and  under  the 
provisions  of  the  agreement  itself,  it  is  a  question  of  fact 
whether  or  not,  under  the  circumstances,  a  completion  of 
the  work  within  the  time  specified  was  possible,  and  if  it 
is  found  not  to  have  been  possible  the  forfeit  will  not  be 
enforced. 

Appeal  of  Milton  J.  Person  and  Edward  E. 
Riegel,  from  the  judgment  of  the  Common 
Pleas  of  Northampton  County,  entered  on  a  ver- 
dict in  an  action  of  assumpsit  wherein  William  E. 
Lilly  was  plaintiff  and  appellants  were  defendants. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Court. 

At  the  trial,  the  Court,  Reeder,  J.,  charged 
the  jury  as  follows : — 

'fif  you  find  that  the  plaintiffs  theory  is  the 
correct  one,  and  that  his  bid  for  1 17,880  was 
handed  in,  which  was  afterwards  reduced  to 
117,550,  that  the  J300  was  deducted  then  for 
the  purpose  of  ascertaining  the  contract  price, 
and  it  was  so  put  in  the  contract  at  |i7>55o, 
then  of  course  they  are  not  entitled  to  have  it 
credited  now.  If  it  was  not  a  mutual  mistake, 
if  the  defendants  did  not  so  intend  it  and  the 
contract  was  entered  into  for  |i 7,550,  they  un- 
derstanding and  intending  that  the  I300  should 
be  accredited  upon  the  |i  7,550,  no  matter  what 
the  plaintiff  may  have  understood  about  it,  they 
are  entitled  to  have  that  I300  taken  as  a  credit 
upon  the  contract  price,  as  stipulated  in  the  con- 
tract, 117,550.  That  is  to  say,  that  if  you  be- 
lieve that  they,  by  mutual  agreement,  deducted 
the  I300  before  fixing  the|i  7,550  as  the  contract 
price,  then  they  have  no  right  to  deduct  it  now.*' 

And  in  reference  to  the  addition  to  the  con- 
tract after  execution  in  relation  to  the  ten-inch 
increase  of  the  front  of  the  building,  "the  two 
subscribing  witnesses  who  were  present  at  the 
time  this  contract  was  signed  also  testify  that 


Mr.  Lilly's  attention  was  called  to  it,  that  it  was- 
read  either  in  whole  or  in  part,  and  he  said : 
*Yes,  yes,  I  understand.'  If  that  testimony  is 
true,  then  he  agreed  to  build  that  extension  un- 
der this  contract  for  the  contract  price,  and  can- 
not recover  for  it  now.  If  it  is  not  true,  and  his 
attention  was  never  called  to  it,  and  he  never 
saw  it  as  part  of  the  contract,  then  it  was  not 
part  of  the  contract,  and  was  not  included  in  the 
contract  price,  and  he  would  have  the  right  to 
recover  whatever  that  extension  was  reasonably 
worth." 

Also,  in  commenting  on  the  clause  in  the 
agreement  as  to  forfeit  for  delay  in  completing 
the  contract : — 

'*I  say  to  you,  as  a  matter  of  law,  that  if  the 
finishing  of  this  contract  was  delayed,  necessarily 
delayed,  by  the  change  in  the  character  of  the 
structure  by  the  defendants,  then  defendants  are 
not  entitled  to  recover  any  portion  of  this  per 
diem  forfeiture  for  any  time  beyond  the  neces- 
sary delay.  That  is  to  say,  that  if  the  defend- 
ants changed  this  front  from  the  original  con- 
tract, whatever  delay  was  occasioned  the  plain- 
tiff in  the  finishing  of  the  building  was  the  de- 
fendants' delay  as  well  as  the  plaintiff's  delay, 
and  the  defendants  would  have  no  right  to  re- 
cover for  this  forfeiture." 

Verdict  for  plaintiff  and  judgment  thereon. 
The  defendants  took  this  appeal. 

The  above  were  made  the  subjects  of  the 
first,  second  and  third  assignments  of  error. 

The  admission  of  plaintiffs  evidence  to  prove 
that  there  was  nothing  said  at  the  time  the  con- 
tract was  executed  of  the  increase  in  the  front- 
age of  the  building,  and  the  admission  of  testi- 
mony to  prove  that  his  bid  was  based  upon  the 
original  width  of  the  building,  were  assigned  as 
errors  7th  and  8th.       < 

W.  S.  Kirkpatrick  (Z.  R.  Meyers  with  him), 
for  appellants. 

"It  is  not  enough  in  cases  of  this  kind  to  show 
the  sense  and  intention  of  one  of  the  parties  to 
the  contract  It  must  be  shown  incontrovertibly 
that  the  sense  and  intention  of  the  other  party 
concurred  in  it;  in  other  words,  it  must  be 
proved  that  both  understood  the  contract  as  it  is 
alleged  it  ought  to  have  been  and  would  have 
been  but  for  the  mistake.  It  would  be  the  height 
of  injustice  to  alter  a  contract.on  the  ground  of 
mistake  when  the  mistake  arises  from  misconcep- 
tion of  one  of  the  parties  in  consequence  of  his 
imperfect  explanation  of  his  intentions.  If  it 
be  clearly  shown  that  the  intention  of  one  of 
the  parties  is  mistaken  and  misrepresented  by 
the  written  contract,  that  cannot  avail  unless  it 
be  further  shown  the  other  party  agreed  to  it  in 
the  same  way  and  that  the  intention  of  both  of 
them  was  by  mistake  misrepresented  by  the  writ- 
ten contract." 
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L711UU1  V,  United  Ins.  Co.,  17  Johns  (N.  Y.)  373. 
Am.  &  Eng.  Encycl.  Law,  Vol.  15,  p.  629. 

The  parol  testimony  of  either  of  the  parties  to 
a  written  contract  must  be  corroborated,  before 
a  judge,  sitting  as  a  chancellor,  should  submit  it 
to  a  jury  in  a  proceeding  at  lav. 

North  and  West  Branch  Raihray  Co.  v.  Swank,  105 

Ba.  555- 
Phillips  V.  Meily,  106  Id.  536. 

The  rule  is  that  a  chancellor  invariably  refuses 
to  decree  on  the  uncorroborated  evidence  of  a 
single  witness. 

Brawdy  v.  Brawdy,  7  Pk.  157. 

Murray  v.  N.  Y.  L.  A  W.  R.  R.  103  Id.  37. 

To  set  aside  a  written  instrument  on  the 
ground  of  fraud,  the  evidence  thereof  must  be 
dear,  precise  and  indubitable,  and  of  that  which 
occurred  at  the  execution  of  the  instrument. 

Commins  v.  Horlbatt,  92  Pa.  165. 
Sylvias  v.  Kosek,  117  Id.  67. 
lliome  V.  Warfflein,  100  Id.  526. 

"Every  alteration  on  the  face  of  a  written 
instrument  detracts  from  its  credit  and  renders 
it  suspicious ;  and  this  suspicion  the  party  claim- 
ing under  it  is  ordinarily  held  bound  to  remove. 
If  this  alteration  is  noted  in  the  attestation  clause 
as  having  been  made  before  the  execution  of  the 
instrument,  it  is  sufficiently  accounted  for,  and 
the  instrument  is  relieved  from  that  suspicion." 

I  Greenleaf  on  Evid.,  sec.  564. 
Greenfield's  Estate,  14  Pa.  496. 
Penn.  R.  R.  v.  Shay,  82  Id.  202. 

W.  E.  nosier,  ( W.  C.  L00S  with  him),  for 
appeUee. 

Parol  testimony  is  admissible  to  establish  an 
oral  agreement  contemporary  with  a  written  one. 

Thomas  &  Sons  t/.  Loose,  114  Pa.  35. 
Walker  v.  France,  112  Id.  210. 
Feignson  v.  Rafferty,  128  Id.  356. 

It  was  competent  for  plaintifif  to  show  by 
parol  a  new  and  distinct  agreement. 

McCauley  v,  Keller,  130  Pa.  69. 

Where  a  party  to  a  contract  by  his  acts  or  de- 
faults renders  performance  of  the  contract  im- 
possible, or  if  not  wholly  impossible,  yet  im- 
poses such  conditions  on  its  execution  as  to  ren- 
der performance  practically  impossible,  the  other 
party  to  the  contract  may  treat  the  same  as  re- 
scinded. 

Seepel  v.  Insurance  Co.,  84  Pa.  47. 

May  20,  1895.  Fbll,  J.  Our  labor  in  re- 
viewing the  proceedings  of  a  protracted  trial 
involving  many  complicated  questions  of  law 
and  fact  has  been  materially  lessened  by  the 
dear  and  orderly  manner  in  which  the  case 
bas  been  presented  by  counsel. 

The  plaintifif  contracted  in  writing  with  the 


defendants  to  construct  a  building  for  them  for 
|i  7*550.  One  of  the  specifications  provided 
that  he  should  tear  down  an  old  building  and 
use  such  materials  in  the  construction  of  the  new 
one  as  were  suitable,  "the  net  value  of  such 
materials  to  be  reckoned  at  the  amount  stated  in 
the  contractor's  bid,  and  the  said  amount  to  be 
deducted  from  the  gross  contract  price.''  The 
plaintifiPs  bid  for  the  new  work  and  for  the  ma- 
terial of  the  old  building  was  in  writing,  but  had 
been  lost  or  destroyed  by  the  defendants,  and 
there  was  no  written  evidence  of  the  amount  he 
had  agreed  to  allow  for  the  old  material.  The 
dispute  upon  this  branch  of  the  case  was  whether  - 
the  agreed  allowance  for  this  material  had  been 
deducted  from  the  amount  of  his  bid  in  ascer- 
taining the  contract  price  or  whether  it  should  be 
deducted  from  the  amount  named  in  the  agree- 
ment. The  plaintifif  was  allowed  to  testify  un- 
der objection  that  his  bid  was  1 17,880,  and  that 
he  wrote  below  his  bid  that  he  allowed  ^300  for 
the  old  building ;  that  he  was  then  told  by  the 
defendants  that  if  he  would  throw  ofif  I30  they 
would  give  him  the  contract ;  that  to  this  he  as- 
sented, and  that  the  contract  was  afterwards 
written  and  the  price  named  in  it,  117,550,  ar- 
rived at  in  this  way.  The  issue  of  fact  raised  by 
this  testimony  and  its  denial  by  the  defendants' 
witness  was  submitted  to  the  jury  to  determine 
what  the  actual  agreement  as  to  price  was.  We 
find  no  error  in  either  the  manner  in  which  the 
issue  was  raised  or  the  manner  in  which  it  was 
submitted. 

The  action  was  to  recover  on  the  basis  of  the 
price  named  in  the  contract.  The  only  written 
evidence  fixed  that  at  |i 7,550.  The  plaintifif 
might  have  rested  upon  this  agreement.  As  the 
bid  for  the  work  to  be  done  and  the  old  mate- 
rials to  be  purchased  had  been  lost  the  contract 
was  the  only  written  evidence  in  the  case,  and 
if  any  deduction  was  to  be  made  parol  evidence 
must  of  necessity  be  resorted  to.  If  the  defen- 
dants had  done  this  either  upon  the  ground  that 
the  contract  ofifered  was  not  the  whole  of  the 
written  agreement  or  that  by  mistake  the  amount 
of  the  bid  for  the  old  materials  had  not  been 
deducted  from  the  contract  price  it  would  have 
been  competent  for  the  plaintifif  to  have  met  the 
claim  by  oral  evidence  in  rebuttal.  As  there 
was  nothing  in  the  agreement  to  bind  him  to 
take  less  than  117,550  his  recovery  on  that  basis 
could  be  defeated  only  by  proof  of  matter  out- 
side the  agreement.  It  was  competent  for  him 
to  anticipate  such  a  defence  and  to  explain  any 
matter  which  suggested  a  doubt  as  to  his  claim. 

The  second  ground  of  defence  relates  to  the 
claim  made  by  the  plaintifif  for  additional  com- 
pensation for  constructing  a  building  ten  inches 
wider  than  the  plans  and  specifications  provided 
for.    The  agreement  was  signed  at  the  middle 
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of  the  last  page,  and  witnessed  by  two  witnesses. 
The  attesting  clause  reads,  "Alterations  on  pages 
I  and  3  were  made  before  signing.  Also  addi- 
tional on  page  6."  On  the  page  following,  with 
nothing  intervening  to  call  attention  to  it  is 
written,  "The  plans  and  elevations  which  form 
part  of  this  agreement  are  ten  inches  less  than 
the  width  of  the  building  is  intended  to  be.  In 
all  cases  the  details  will  be  followed  in  preference 
to  J^"  and  5^"  scale  drawing.'*  The  half  of 
the  page  below  the  signatures  was  blank,  and 
there  was  ample  room  to  have  written  this  addi* 
tion  there.  The  testimony  was  conflicting  as  to 
whether  the  addition  had  been  made  before  the 
agreement  was  signed  and  whether  the  plaintiff's 
attention  had  been  called  to  it.  The  subscribing 
witnesses  testifi^  that  it  had  been  made  before 
signing,  and  that  it  was  read  to  the  plaintiff,  and 
they  were  corroborated  by  one  of  the  defend- 
ants.  The  plaintiff  denied  all  knowledge  of  it, 
and  of  any  intention  on  the  part  of  the  defend- 
ants to  construct  a  wider  building,  until  he  had 
commenced  work  and  was  consulted  by  them  as 
to  the  additional  cost  and  agreed  to  the  change, 
the  cost  being  left  for  adjustment  when  the  work 
was  completed.  He  was  sustained  by  the  cor- 
roborating proof  that  the  purchase  of  the  addi- 
tional strip  of  ten  inches  of  ground  was  not 
made  until  seven  days  after  the  agreement  was 
signed,  and  that  then  the  architect's  attention 
was  first  called  to  the  matter  and  the  plans 
altered.  We  are  concerned  with  this  conflicting 
testimony  only  as  it  gives  rise  to  and  affects  the 
legal  question  involved.  The  jury  was  instructed 
that  if  the  plaintiff  did  not  know  of  the  addition 
to  die  contract  at  the  time  of  signing  and  was  de- 
ceived because  of  the  place  in  which  it  was 
written,  he  was  not  bound  by  it.  The  contract 
remained  in  the  possession  of  the  defendants 
from  the  date  of  its  execution  until  it  was  pro- 
duced at  the  trial,  and  during  that  time  was  not 
seen  by  the  plaintiff. 

Any  alteration  of  a  written  instrument  de- 
tracts from  its  credit.  If  the  alteration  is  mate- 
rial and  in  the  interest  of  the  person  producing 
the  writing,  it  gives  rise  to  a  suspicion  which  it 
is  incumbent  upon  him  to  remove.  An  alteration 
may  ordinarily  be  sufficiently  explained  by  the 
fisict  that  it  is  noted  in  the  attestation  as  having 
been  made  before  the  execution,  as  this  virtually 
incorporates  it  in  the  text.  "But  if  any  ground 
of  suspicion  is  apparent  on  the  face  of  the  in- 
strument the  law  presumes  nothing,  but  leaves 
the  question  of  time  when  it  was  done,  as  well 
as  that  of  the  person  by  whom  and  the  intention 
with  which  the  alteration  was  made,  as  matters 
of  fact  to  be  ultimately  found  by  the  jury  upon 
proof  to  be  adduced  by  the  pwty  offering  the 
instrument  in  evidence:"  Greenleaf  on  Evi- 
dence, Vol.  I,  564;  Jordan  v.  Stewart,  23  Pa. 


244.  The  addition  in  this  case  was  after  the 
signatures.  It  was  not  written  on  the  same  page 
with  them,  although  there  was  ample  room,  half 
of  the  page  being  blank.  It  was  written  at  the 
top  of  the  following  page,  where  it  would  not 
ordinarily  be  observed.  The  plaintiff  is  pre- 
sumed to  have  read  all  that  preceded  his  signa- 
ture, but  there  is  no  presumption  that  he  read 
what  followed  it  on  another  sheet.  The  testi- 
mony on  this  branch  of  the  case  raised  an  issoe 
which  was  properly  submitted  to  the  jury. 

The  contract  provided  that  the  builder  shouW 
forfeit  1 10  for  each  day  that  the  building  re- 
mained unfinished  after  the  time  fixed  by  the 
agreement  for  its  completion.  It  also  provided 
that  any  change  in  the  plans  "either  in  quantity 
or  quality  of  the  work"  should  be  executed  by 
the  plaintiff  "without  holding  the  contract  as 
violated  or  void  in  any  other  respect."  During 
the  progress  of  the  work  a  change  was  made  in 
the  material  for  the  front  of  the  building  from 
brick  and  granite  to  Indiana  stone  with  carved 
panels  and  frieze.  The  difficulty  in  procuring  a 
prompt  delivery  of  the  stone  caused  a  delay  in 
finishing  the  building,  and  the  defendants 
claimed  to  recoup  the  stipulated  forfeit  and  set- 
off the  loss  of  rents.  By  the  agreement  the  de- 
fendants reserved  the  right  at  any  time  during 
the  progress  of  the  work  to  make  any  alterations 
in  the  plans  and  specifications,  and  it  became  the 
duty  of  the  plaintiff  to  carry  them  into  effect. 
The  provision  that  the  changed  plans  should  be 
executed  without  holding  the  contract  as  violated 
or  void  in  any  other  respect  should  be  read  in 
connection  with  this  reserved  right.  The  words 
"in  any  other  respect"  exclude  the  implication 
of  any  change  in  terms  except  such  as  would  re- 
sult from  the  alteration  of  the  plans,  but  not 
such  changes  as  would  be  the  necessary  conse- 
quence thereof.  Alterations  calling  for  more 
work  and  materials,  or  work  and  materials  of  a 
different  class,  might  of  necessity  require  more 
time  for  the  completion  of  the  building.  They 
might  be  directed  so  near  the  end  of  the  work 
as  to  make  it  impossible  to  complete  the  building 
within  the  time  stipulated.  In  this  case  the 
building  was  in  Bethlehem,  and  the  material 
fixed  for  the  front  by  the  contract  could  be  pur- 
chased in  an  open  market  and  delivered  redy 
for  use  in  one  day.  The  stone  required  by  Ae 
alteration  could  be  procured  only  at  the  quarries 
in  Indiana,  where  an  order  had  to  await  its  turn, 
and  after  delivery  it  required  weeks  of  skiUed 
labor  to  fit  it  for  use  in  the  building.  For  such 
delay  in  the  completion  of  the  building  as  was 
the  necessary  consequence  of  the  change  of 
plans  by  the  defendants  the  plaintiff  was  not 
answerable,  and  for  it  no  forfeiture  could  be  ex- 
acted. 

The  judgment  is  affirmed.  w.  d.  n. 
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Vou  XXXVI.]  FRIDA  Y.JUL  Y  «,  /*«f.  [No.  sa. 


56upreme  Court. 


Joly,  '94, 109.  February  12, 1895. 

£van8  et  al.  v.  Township  of  Willistown. 

Art,  IIL^  sec.  j,  Constitution — Acts  of  June 
p,  iSgiy  June  10,  i8giy  and  June  10, 1893 
— Constitutional  law — Increase  of  township 
indebtedness — Defective  title  to  Act, 

The  title  of  the  Act  of  June  10, 1893,  ^i^-  '•  **^^  ^^t  to 
regalate  the  nomination  and  election  of  public  officers, 
x«qiiiring  certain  expenses  incident  thereto  to  be  paid  by 
the  serml  counties  and  punishing  certain  offences  in  re- 
gard to  such  elections,"  expresses  nothing  which  carries 
notice  in  any  wav  of  the  intention  to  include  the  subject 
of  the  increase  of  municipal  indebtedness,  and  so  much  of 
dmt  Act  as  relates  to  elections  other  than  those  for  public 
officers  is  unconstitutional. 

The  Act  of  June  19,  1891,  is  defective  for  the  same 
reason  ;  neither  of  these  Acts  meets  the  requirements 
of  sec.  3,  Art  III.,  of  the  Constitution. 

The  special  election  for  the  increase  of  the  indebted- 
ness of  a  township  or  other  municipality  is  eovemed  by 
the  Act  of  June  9, 1891  (P.  L.  252),  the  clauses  in  the 
Acts  of  Tune  19,  1891,  and  June  10,  1893,  inconsistent 
with  said  Act,  being  unconstitutional. 

Appeal  of  William  Evans  et-al.^  freeholders, 
residents  and  taxpayers  of  the  Toi^^ship  of  Wil- 
listown, from  the  decree  of  the  Common  Pleas 
of  Chester  County,  sustaining  a  demurrer  of  the 
township  and  supervisors. 

This  was  a  bill  in  equity  by  taxpayers  for  an 
injunction  to  restrain  the  defendants  from  in- 
creasing the  debt  of  the  Township  of  Willis- 
town,  Chester  County,  Pennsylvania,  by  the 
sum  of  140,000  in  pursuance  of  an  election 
which  piuported  to  authorize  such  increase.  It 
was  allq^ed  that  said  election  was  illegal  in  that 
the  question  being  voted  on  was  not  printed  on 
the  oifficial  ballot  prescribed  bylaw,  but  on  sepa- 
rate ballots.  The  defendants  demurred.  The 
Court  sustained  the  demurrer  and  dismissed  the 
bill. 

Plaintiffs  appealed,  assigning  for  error  this  ac- 
tion of  the  Court. 
J,  Frank  E,  Hause,  for  appellants. 
The  single  question  is  whether  a  special  elec- 
tion for  the  increase  of  the  indebtcxiness  of  a 
township  is  covered  by  the  Ballot  Act  of  1893. 
The  question  has  been  decided  in — 


Ripple  V,  Lackawanna  Co.,  146  Pa.  532. 

The  ballot  law  of  1893  is  entirely  inconsistent, 
on  the  question  here  involved,  with  the  Act  of 
June  9,  1891,  amending  the  Act  of  April  20, 
1874.  The  last  section  of  the  ballot  law  of  1893 
expressly  repeals  all  laws  and  parts  of  laws  in- 
consistent therewith.  Even  in  the  absence  of 
this  provision,  the  two  laws  are  so  repugnant 
that  on  the  point  involved  they  cannot  stand  tO; 
gether. 

All  Acts  of  Assembly  are  to  be  construed  if 
possible  so  as  to  avoid  violating  the  Constitu- 
tion. 

If  the  Act  of  1893  did  not  contain  the  provi- 
sion that  the  question  voted  on  should  be  print- 
ed on  the  official  ballot,  it  would  be  most  clearly 
unconstitutional.  The  result  would  be  that  at 
one  election,  as,  for  instance,  an  election  to  in- 
crease debt,  one  kind  of  ballot  would  be  used — 
that  indicated  in  the  Act  of  June  9, 1891  (P.  L. 
254),  while  at  an  election  for  public  officers  the 
form  of  ballot  would  be  that  indicated  in  the 
Act  of  1893.  Here  would  be  a  clear  lack  of 
uniformity,  while  the  seventh  section  of  Article 
Vm.  of  the  Constitution  of  1874  provides  as  fol- 
lows: 

'<  All  laws  regulating  the  holding  of  elections 
by  the  citizens  .  .  .  shall  be  uniform." 

P^erson  v.  Barlow,  60  Pft.  75. 

Wright  V,  Barber,  5  Wsbkly  Notes,  444. 

The  Act  is  mandatory  in  requiring  any  ques- 
tion^submitted  to  the  people  to  be  printed  on  the 
officid  ballot.  The  language  of  the  Act  is  that 
the  question  < 'shall  be  printed  upon  the  ballots." 

Cusick*s  Election,  26  Wbbkly  Notbs,  425. 

Thomcts  JV.  Pierce^  for  appellees. 

The  election  was  held  in  conformity  with  the 
provisions  of  the  Act  of  June  9,  1891,  amenda- 
tory of  Act  of  April  20,  1874,  the  latter  being 
passed  to  carry  out  sec.  8,  Art.  IX.  of  Constitu- 
tion. 

The  Act  of  June  10,  1893,  does  not  repeal 
the  Act  of  June  9,  1891,  and  to  constitute  a  re- 
peal by  implication  there  must  be  a  manifest  and 
total  repugnancy. 

Sifred  v.  Comth.,  104  Pft.  1 79. 
Homer  v,  Comth.,  106  Id.  221. 

The  expression  "other  question"  in  the  four- 
teenth section  furnishes  the  only  ground  for  the 
statement  that  the  Act  of  1893  has  application 
to  the  kind  of  election  held  in  this  case. 

It  is  submitted  that  that  expression  does  not 
furnish  a  substitute  for  the  Act  of  1891,  under 
which  this  election  was  held,  or  make  the  Act  of 
1893  apply  to  such  elections. 

If  the  Act  of  1893  has  application  to  such  an 
election  as  this,  the  Act  violates  the  third  section 
of  Art.  ni.  of  the  Constitution,  in  that  the  title 
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of  the  Act  does  not  clearly  express  the  subject  of 
the  law. 

If  this  Act  was  to  apply  to  and  repeal  the 

provisions  for  the  class  of  elections  provided 

for  in  the  Act  of  1891,  the  title  does  not  fairly 

ive  notice  of  such  subject  and  would  be  calcu- 

ted  to  mislead  inquiry. 

Allegheny  Co.  Home's  App.,  77  Pa.  77. 

May  30,  1895.  Mitchell,  J.  The  Act  of 
June  9,  1891,  P.  L.  252,  is  dearly  repealed  by 
the  Act  of  June  10,  1893,  P.  L.  419,  if  the  lat- 
ter is  valid.  The  provisions  of  the  two  are  irre- 
concilable. The  Act  of  1 89 1,  requires  the  voter 
to  express  his  wishes  on  the  proposed  incr^ise 
of  municipal  debt  upon  a  separate  ballot  marked 
on  the  outside  "increase  (? of)  the  debt"  and 
having  on  the  inside,  written  or  printed,  "no 
increase  of  debt"  or  "debt  may  be  increased" 
and  these  ballots  to  be  deposited  in  a  special  and 
separate  box,  as  was  then  provided  by  law  for 
elections  in  general.  The  Act  of  1893  on  the 
other  hand  requires  the  voter  on  the  same  ques- 
tion to  use  the  one  official  ballot  prescribed  by 
the  Act  on  which  the  question  is  to  be  "printed 
in  a  brief  form"  below  the  lists  of  candidates  and 
followed  by  the  words  "yes"  and  "no."  If 
these  two  methods  apply  to  the  same  elections 
they  are  obviously  irreconcilable.  The  language 
of  the  Act  of  1893  ^^  section  14  is,  "whenever 
the  approval  of  a  constitutional  amendment  or 
other  question  is  submitted  to  the  vote  of  the 
people,  such  question  shall  be  printed  upod  the 
ballots,"  etc.,  as  above  quoted.  The  learned 
Judge  below  was  of  opinion  that  the  words 
"other  question"  were  so  controlled  by  their 
association  with  the  words  "approval  of  a  consti- 
tutional amendment"  that  they  must  be  confined 
to  those  questions  which  are  submitted  to  the 
same  electoral  body,  1.  e»  the  people  of  the  whole 
State,  and  that  questions  which  only  go  before 
the  electors  of  a  subordinate  municipality  were 
therefore  not  included.  We  are  unable  to  adopt 
this  view.  Passing  by  the  fact  that  there  are  no 
other  such  questions  and  the  Legislature  cannot 
be  presumed  to  have  made  express  provision  for  a 
cla^  of  cases  that  does  not  exist,  this  construc- 
tion requires  the  insertion  in  the  Act  of  the 
words  "other  such  question  submitted  to  the 
vote  of  the  whole  people  of  the  State,"  or  some 
equivalent  phrase.  There  is  no  warrant  for  such 
addition  to  the  language  actually  used.  The 
words  "other  question"  mean  matter  on  which 
the  electors  are  to  express  their  will,  other  than 
the  election  of  officers.  The  clause  has  refer- 
ence to  the  nature  of  the  subject  before  the  peo- 
ple, not  to  the  particular  body  of  electors  who 
are  to  decide  it,  and  the  words  "other  question" 
are  used  in  contradistinction  to  the  choice  of 
candidates  for  office  which  is  the  main  subject  of] 


the  Act.  They  include  all  questions,  whether 
State  or  local,  which  are  submitted  by  referen* 
dum,  to  the  direct  vote  and  decision  of  the  elec- 
tors either  of  the  State  at  large,  or  of  a  particu- 
lar locality. 

But  it  is  objected  that  notwithstanding  the 
repugnancy  of  the  two  statutes  on  this  point,  the 
Act  of  1 89 1  is  not  repealed  because  the  Act  of 
1893  is  unconstitutional  in  that  its  title  gives  no 
notice  or  indication  of  this  subject.  This  objec- 
tion we  are  obliged  to  sustain.  The  Adt  of  1893 
is  entitled  "An  Act  to  regulate  the  nomination 
and  election  of  public  officers,  requiring  certain 
expenses  incident  thereto  to  be  paid  by  the  sev- 
eral counties  and  punishing  certain  offences  in 
regard  to  such  elections."  This  title  except  for 
the  omission  of  a  few  words  requiring  certain 
expenses  to  be  paid  by  the  Commonwealth,  is 
an  exact  duplication  of  the  title  of  the  Act  of 
June  19,  1 89 1,  P.  L.  349,  which  is  repeated, 
amended  and  supplied  by  the  Act  of  1893.  The 
title  restricts  the  subject  of  the  Act  to  elections 
of  "public  officers,"  and  expresses  nothing  which 
carries  notice  in  any  way  of  an  intention  to  in- 
clude the  subject  of  the  increase  of  municipal  in- 
debtedness. This  subject  had  been  expressly 
and  elaborately  legislated  upon  by  the  Act  (rf 
June  9,  1 89 1,  and  those  interested  therein 
would  hardly  suppose  that  the  specific  provisions 
for  the  mode  of  ascertaining  the  people's  will  on 
those  questions,  would  be  wholly  chimgedby  an- 
other Act  only  ten  days  later.  At  any  rate  they, 
and  the  members  of  the  Legislature  themselves, 
were  entitled  by  the  Constitution  to  notice  in 
the  title  of  the  statute  that  it  proposed  to  deal 
with  that  subjecjt.  The  Acts  of  Tune  19,  1891, 
and  June  10,  1893,  are  equally  oefective  in  not 
meeting  the  requirements  of  sec.  3,  Art.  m.,  of 
the  Constitution.  The  specification  in  the  title 
of  the  Act  of  1893  that  it  was  an  Act  for  the 
regulation  of  the  nomination  and  election  of 
public  officers,  not  only  fail^  to  express  the 
intention  to  regulate  the  mode  of  voting  on 
questions  of  the  increase  of  municipal  indebt- 
edness, but  tended  to  the  impression  that  that 
subject  was  not  included.  The  title  therefore 
was  not  only  insufficient,  but  misleading:  Union 
Pass.  R.  W.'s  App.,  81*  Pa.  91 ;  Phila.  9. 
Market  Co.,  161  Pa.  522.  So  much,  therefore, 
of  the  Act  as  relates  to  elections  other  than 
those  for  public  officers  must  be  declared  un- 
constitutional. As  this  strikes  out  that  part  of 
section  14  which  makes  the  conflict  with  the 
Act  of  June  9,  1891,  it  follows  that  the  latter 
Act  is  not  repealed,  and  the  election  was  prop- 
erly held  imder  its  provisions. 

Though  we  have  not  reached  it  by  the  same 
pathway  we  concur  in  the  conclusion  of  the 
learned  Court  below. 

Judgment  affirmed.  w.  m.  s.,  jr. 
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Jan.  '94, 458.  January  10,  1895. 

The  Fidelity  Insurance,  Trust  and  Safe 
Deposit  Company 9  Guardian,  etc.,  v. 
The  Commonwealth  Title  Insurance 
and  Trust  Company. 

Foreign  attachment —  Contract —  Stakeholder, 
rights  of  ^Practice. 

Land  in  the  possession  of  A.  as  guardian  of  X.  was  at- 
tached hf  C.  in  foreign  attachment  proceedings  as  the 
property  of  Y.  Pending  the  attachment  A.  sold  the 
property  under  an  agreement  with  the  purchaser  and  C. 
that  the  purchase  money  should  be  deposited  with  B.  to 
hold  until  C.  should  recover  judgment  and  establish  that 
tiie  property  was  subject  to  the  attachment,  and  if  C. 
fiuled  to  establish  this  then  B.  was  to  pay  the  money  back 
to  A. 

In  a  suit  by  A.  against  B.  to  recover  this  fund : 

Hild,  I.  A.  could  not  recover  until  the  attachment  pro- 
ceedings terminated;  the  mere  fact  that  C.  allowed  thir- 
teen years  to  elapse  without  further  proceedings  in  the 
attachment  gave  A.  no  right  to  sue. 

a.  Ordinarily  A.  would  have  no  right  to  intermeddle 
with  the  attachment  proceedings,  but  by  the  agreement  C. 
recognized  A.'s  interest  in  the  land,  and  A.  was  authorized 
to  intervene.  The  proper  course  for  A.  to  pursue  is  to 
brini^  a  bill  in  equity  or  take  a  rule  to  intervene  in  the  at- 
tachment proceedings  and  compel  C.  to  go  on  or  be  non- 
suited. 

Appeal  of  the  Fidelity  Insurance,  Trust  and 
Safe  Deposit  Company,  from  the  judgment  of 
Common  Pleas  No.  3,  of  Philadelphia,  refusing 
to  take  off  a  non-suit. 

On  the  trial  the  facts  appeared  as  follows : — 

On  April  4,  1884,  James  Watt  brought  an 
action  of  foreign  attachment  against  Dennis 
McCauley,  to  Court  of  Common  Pleas  No.  2, 
June  Term,  1884,  No.  24,  and  attached  certain 
real  estate  in  the  county  of  Philadelphia. 

James  Watt  subsequently  died,  and  letters  tes- 
tamentary upon  his  estate  were  granted  to  the 
Pennsylvania  Company  for  Insurances  on  Lives 
and  Granting  Annuities,  who  were  substituted 
as  plaintiffs  of  record  in  the  foreign  attachment. 

Prior  to  the  issuance  of  the  writ  of  foreign 
attachment,  Dennis  McCauley,  the  defendant, 
had  sranted  and  conveyed  in  fee,  certain  of  the 
attacned  premises  to  Mary  Ann  Pearson  by 
deed  dated  February  4,  1884. 

Mary  Ann  Pearson  died  December  26,  1885, 
leaving  her  surviving  her  husband,  Robert  W. 
Pearson,  and  one  son,  Dennis  McCauley  Pear- 
son, a  minor. 

The  Fidelity  Insurance,  Trust  and  Safe  De- 
posit Company  was  appointed  guardian  of  the 
estate  of  Dennis  McCauley  Pearson,  and  Robert 
W.  Pearson  conveyed  to  them  his  interest  in  the 
premises,  upon  certain  trusts,  by  deed  dated 
Atunist  25,  1888,  and  duly  recorded. 

The  Fidelity  Insurance,  Trust  and  Safe  De- 
posit Company  in  1888  sold  the  premises  for 


|2,ooo,  and  in  order  to  obtain  a  release  of  the 
attachment  so  as  to  give  a  clear  title  to  the 
premises,  entered  into  an  agreement  with  the 
Pennsylvania  Company  for  Insurances  on  Lives 
and  Granting  Annuities  and  the  purchasers  by 
which  the  amount  of  the  purchase  money,  less 
taxes,  was  paid  into  the  hands  of  the  Common- 
wealth Title  Insurance  and  Trust  Company  as 
stakeholder. 

This  agreement,  which  is  in  writing,  was  exe- 
cuted on  December  10,  1888.  After  reciting 
the  facts,  it  proceeds : — 

"And  Whereas,  The  said  The  Pennsylvania 
Company  for  Insurances  on  Lives  and  Granting 
Annuities,  executors  as  aforesaid,  have  been  re- 
quested to  release  the  said  lot  or  piece  of  ground 
from  the  lien  and  operation  of  the  said  foreign 
attachment,  and  they  are  willing  so  to  do,  pro- 
vided the  Fidelity  Insurance,  Trust  and  Safe  De- 
posit Company,  guardian  and  trustee,  as  afore- 
said, deposit  with  the  Commonwealth  Title  In- 
surance and  Trust  Company  the  said  purchase 
money  of  |2,ooo,  until  the  question  of  the  lia- 
bility of  the  lot  or  piece  of  ground  hereinabove 
described  to  be  taken  in  execution  in  satisfaction 
of  any  judgment  which  may  be  obtained  against 
the  said  Dennis  McCauley  in  the  aforesaid  action 
of  foreign  attachment  ^all  have  been  deter- 
mined : — 

"And  Whereas,  The  said  sum  of  ^2,000 
purchase  money  as  aforesaid  has  been  deposited 
with  the  said  The  Commonwealth  Title  Insur« 
ance  and  Trust  Company ; 

''Now  this  Agreement  Witnesseth,  That  if  the 
said  The  Pennsylvania  Company  for  Insurances 
on  Lives  and  Granting  Annuities,  executors  as 
aforesaid,  should  hereafter  recover  a  judgment 
in  the  aforesaid  action  of  foreign  attachment 
against  the  said  Dennis  McCauley,  and  if  the 
said  The  Pennsylvania  Company  for  Insurances 
on  Lives  and  Granting  Annuities,  executors  as 
aforesaid,  shall  establish  that  notwithstanding  the 
above-recited  conveyance  from  the  said  Dennis 
McCauley  to  the  said  Mary  Ann  Pearson,  the  lot 
or  piece  of  ground  hereinabove  described  is 
liable  to  be  taken  in  execution  in  satisfaction  of 
any  judgment  which  may  be  obtained  in  the 
aforesaid  action  of  foreign  attachment  against 
the  said  Dennis  McCauley,  then  and  in  such 
case  the  judgment  so  obtained  by  the  Pennsyl- 
vania Company  for  Insurances  on  Lives  and 
Granting  Annuities,  executors  as  aforesaid,  shall 
be  payable  out  of  the  |2,ooo  consideration 
money  aforesaid  deposited  with  the  Common- 
wealth Title  Insurance  and  Trust  Company. 
And  it  is  also  understood  between  the  parties 
hereto  that  the  Fidelit}'  Insurance,  Trust  and 
Safe  Deposit  Company,  guardian  and  trustee  as 
aforesaid,  may  apply  to  the  Court  wherein  said 
action  of  foreign  attachment  is  pending  to  quash 
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the  aforesaid  writ  of  foreign  attachment,  on  the 
ground  that  the  lot  hereinabove  described  and 
attached  in  said  writ  was  not  the  property  of  the 
said  Dennis  McCauley  at  the  time  of  the  issuing 
of  the  aforesaid  writ,  and  that  the  said  writ  was 
unlawfully  and  improvidently  issued. 

*'And  in  case  the  Fidelity  Insurance,  Trust 
and  Safe  Deposit  Company,  trustee  and  guardian 
as  aforesaid,  shall  succeed  in  quashing  the  afore- 
said writ,  or  in  case  after  judgment  obtained  by 
the  Pennsylvania  Company  for  Insurances  on 
Lives  and  Granting  Annuities,  executors  as  afore- 
said, against  the  said  Dennis  McCauley,  the  said 
The  Pennsylvania  Company  for  Insurances  on 
Lives  and  Granting  Annuities,  executors  as 
aforesaid,  shall  fail  to  establish  that  notwithstand- 
ing the  aforesaid  deed  from  Dennis  McCauley  to 
Mary  Ann  Pearson,  the  lot  or  piece  of  ground 
hereinabove  described  is  liable  to  be  taken  in 
execution  in  satisfaction  of  said  judgment,  then 
and  in  either  of  said  cases  the  said  |2,ooo  con- 
sideration money  aforesaid,  deposited  with  the 
Commonwealth  Title  Insurance  and  Trust  Com- 
pany, shall  be  paid  back  to  the  Fidelity  Insur- 
ance, Trust  and  Safe  Deposit  Company,  trustee 
and  guardian  aforesaid,  freed  and  discharged 
from  any  liability,  to  be  appropriated  and  ap- 
plied in  satisfaction  of  any  such  judgment,  the 
said  writ  of  foreign  attachment  notwithstand- 
ing." 

Thereupon  the  premises  were  released  from 
the  lien  of  the  attachment. 

The  Commonwealth  Title  Insurance  and  Trust 
Company  on  December  22,  1888,  gave  a  certifi< 
cate  of  deposit  for  the  net  amount  paid  to  it 
under  this  agreement,  providing  that  the  same 
was — 

"To  be  held  under  the  provisions  of  the 
agreement  of  trust  No.  158,  between  the  Penm- 
sylvania  Company  and  said  Fidelity  Company, 
dated  December  10,  1888,  interest  at  the  rate  of 
two  per  cent,  to  be  allowed  upon  said  fund,  and 
the  company's  charge  of  twenty-five  dollai^  for 
insurance  against  the  attachment  mentioned  in 
said  agreement  to  be  deducted." 

On  November  17,  1891,  the  Fidelity  Com- 
pany brought  the  present  action  in  Court  of 
Common  Pleas  No.  3,  against  the  Common- 
wealth Title  Insurance  and  Trust  Company  in 
which  the  Pennsylvania  Company  was  not  joined, 
to  procure  the  payment  to  plaintiff  of  the  amount 
of  the  deposit,  setting  forth  that  under  the  agree- 
ment of  December  10,  1888,  the  Pennsylvania 
Company,  the  substituted  plaintiffs  in  the  foreign 
attachment  proceeding,  were  bound  within  a 
reasonable  time  to  establish  their  right  to  attach 
the  premises,  and  that  having  failed  to  do  so,  the 
Commonwealth  Title  Company  was  bound  to 
pay  the  fund  deposited  with  it  as  stakeholder  to 
the  Fidelity  Company. 


The  affidavit  of  defence  set  out  that  the  parties 
necessary  to  a  valid  judgment  in  favor  of  the 
Fidelity  Company  were  not  before  the  Court, 
and  that  no  judgment  could  be  entered  against 
the  defendant  in  this  action  which  would  validly 
dispose  of  the  fund,  in  the  absence  of  other 
parties.  The  affidavit  also  set  forth  a  ftuther  de* 
fence  upon  the  merits,  which  is  not  material  in 
the  present  appeal. 

The  learned  trial  Judge  directed  a  non-suit, 
which  the  Court  in  banc  refused  to  take  off. 

Whereupon  this  appeal  was  taken,  assigning 
for  error  this  action  of  the  Court. 

Charles  Hart,  (Robert  N.  Simpers  with  him), 
for  appellant. 

The  Commonwealth  Company  became  a  party 
to  the  agreement,  by  its  acceptance  of  the  posi- 
tion of  stakeholder. 

Grove  v.  Hodge,  55  Pa.  515. 

No  time  being  mentioned  within  which  the 
Pennsylvania  Company  should  proceed  with 
their  attachment,  the  presumption  of  law  is  that 
the  parties  intended  and  agreed  that  it  should  be 
done  in  a  reasonable  time — and  what  is  a  reason- 
able time  is  a  question  of  law  for  the  Court. 


Parsons  on  Contracts,  650  (8th  ed.) 

The  Commonwealth  Company,  if  they  believe 
there  was  any  valid  excuse  for  the  delay  of  13 
years,  should  have  asked  the  Court  to  make  an 
order  requiring  the  Fidelity  Company  and  the 
Pennsylvania  Company  to  interplead. 

John  G.  Johnson^  (Jfdmes  Wilson  Bayeu^d 
with  him),  for  appellee. 

March  11,  1895.  Mitchell,  J.  This  suit 
was  prematurely  brought.  The  defendant  is  a 
stakeholder,  and  only  liable  to  plaintiff  on  cer* 
tain  conditions  which  have  not  been  performed. 
These  conditions,  so  far  as  they  authorize  pay- 
ment of  the  stake  to  the  plaintiff,  are  that  plain- 
tiff shall  succeed  in  getting  the  Court  wherein  the 
attachment  by  the  Pennsylvania  Company  for 
Insurances  on  Lives,  etc.,  against  the  land  is 
pending,  to  quash  the  attachment,  or  that  after 
judgment  obtained  by  the  Pennsylvania  Com- 
pany it  shall  fail  to  establish  the  liability  of  die 
land  to  be  attached  or  taken  in  execution  there- 
on. Neither  of  these  conditions  has  been  ful- 
filled. It  is  argued  by  appellant  that  the  Penn- 
sylvania Company  having  allowed  thirteen  years 
to  elapse  without  doing  anything  must  be  deemed 
to  have  failed  to  establish  the  liability  of  the 
land  to  the  attachment.  But  this  argument  over- 
looks the  right  of  the  Pennsylvania  Company  to 
a  hearing.  The  attachment  suit  is  still  pending 
and  may  yet  result  in  favor  of  the  Pennsylvania 
Company,  and  notwithstanding  the  lapse  of  so 
long  a  time  the  latter  cannot  be  adjudged  to  have 
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£uled  until  that  suit  has  been  heard  and  deter- 
mined. 

The  appellant,  however,  is  substantially  cor- 
rect in  its  interpretation  of  the  agreement  on 
which  the  rights  of  the  parties  rest.  As  a 
stranger  to  the  attachment  suit  the  plaintifif  had 
no  standing  to  intermeddle  with  it,  or  to  require 
the  Pennsylvania  Company  to  do  anything  with 
regard  to  it.  But  by  the  agreement  of  Decem- 
ber, 1888,  the  Pennsylvania  Company  recog- 
nized plaintiff's  interest  in  the  land  and  in  the 
lidgation,  and  having  agreed  to  the  substitution 
of  the  plaintiffs  money  for  the  land,  has  sub- 
jected itself  to  certain  duties  to  the  plaintiff,  one 
of  which  is  to  go  on  and  bring  the  attachment 
to  an  end.  It  was  not  in  the  contemplation  of 
the  parties  that  the  Pennsylvania  Company 
should  do  nothing,  and  simply  keep  the  plain- 
tiff's money  tied  up  in  the  deposit,  with  no  bene- 
fit to  either.  The  agreement  authorizes  the 
plaintiff  to  intervene  in  the  attachment  and 
move  for  its  dissolution,  and  on  the  other  hand 
puts  on  the  Pennsylvania  Company  the  duty  of 
prosecuting  its  attachment  to  a  successful  termin- 
ation by  the  establishment  of  the  liability  of  the 
land. 

Appellant's  only  mistake  was  in  proceeding  in 
the  first  instance  against  the  stakeholder,  and  not 
against  the  Pennsylvania  Company  under  the 
agreement.  This  it  might  do  by  bill  in  equity, 
or  by  a  rule  in  the  attachment  suit  to  intervene 
and  compel  the  plaintiff  therein  to  go  on  or  be 
non-suited.  So  far  as  the  case  now  appears,  the 
equity  powers  of  the  Court  in  which  the  attach- 
ment is  pending  are  sufficient  to  afford  relief  by 
rule,  and  the  plaintiff  has  standing  to  invoke  them 
by  virtue  of  its  rights  imder  the  agreement.  After 
that  suit  is  determined  in  its  favor  and  the  con- 
ditions of  the  agreement  thereby  fulfilled,  the 
plaintiff  will  be  in  position  to  demand  the  sur- 
render of  the  fund  by  the  present  defendant. 

Judgment  affirmed.  w.  m.  s.,  jr. 


Jtn.  '94,  123.  March  4,  1895. 

Grohmann  v.  Kirschman. 

Trespass  — Malicious  prosecution  — Barratry — 
Evidence — Probable  cause — Act  21st  March, 
1772,  I  Sm.  L,  36s* 

In  the  trial  of  an  action  of  malicious  prosecution  or 
&]se  arrest,  a  verdict  of  guilty  is  strong /r£Ma  'fact*  evi- 
dence of  probable  cause,  but  it  may  be  rebutted  by  proof 
that  it  was  obtained  by  corrupt  or  undue  means ;  the  ef- 
fect to  be  given  to  a  verdict  of  acquittal  depends  upon 
the  circumstances  under  which  it  was  rendered. 

It  is  competent  for  the  plaintiff  to  prove  his  acquittal, 


and  the  proper  means  to  do  this  is  by  the  record  of  the 
Court  of  trial. 

It  is  error  to  admit  testimony  as  to  the  remarks  of  the 
Judge  in  directing  an  acquittal  in  the  Court  of  Quarter 
Sessions. 

Appeal  of  Edward  C.  Kirschman,  from  the 
judgment  of  the  Common  Pleas  of  Berks  County, 
entered  on  a  verdict  in  an  action  of  trespass 
wherein  Friederich  WilhelmErdman  Grohmann, 
by  his  next  friend  Jacob  A.  Wolff  was  plaintiff, 
and  appellant  defendant. 

On  the  trial  of  the  cause  the  facts  appeared  as 
follows :  The  plaintiff  had  instigated  prosecu- 
tions against  two  persons  for  maintaining  disor- 
derly houses  and  selling  liquor  unlawfully,  which 
prosecutions  had  been  dismissed. 

The  defendant  was  an  alderman  of  the  City 
of  Reading,  and  upon  the  discharge  of  the  afore- 
said two  persons  caused  information  to  be  made 
of  the  plaintiff's  action  and  a  warrant  of  arrest 
was  delivered  to  a  constable  charging  plaintiff 
with  barratry,  which  was  executed  and  plaintiff 
was  committed  by  defendant,  who  at  the  hear- 
ing declined  to  accept  bail. 

At  the  trial  of  the  case  in  the  Quarter  Sessions, 
after  the  evidence  was  given  the  Court  directed 
a  verdict  of  acquittal  and  a  judgment  for  costs 
against  the  prosecution. 

The  plaintiff,  under  objection  and  exception, 
proved  that  the  notice  under  the  Act  of  21st 
March,  1772,  which  provides  that  in  such  an  ac- 
tion as  this  thirty  da3rs'  notice  must  be  served 
upon  the  defendant  of  intention  to  bring  suit, 
and  also  that : 

"No  such  plaintiff  shall  recover  any  verdict  against 
such  justice,  in  any  case  where  the  action  shall  be 
grounded  on  an  act  of  the  defendant,  as  justice  of  the 
peace,  unless  it  b  proved  upon  the  trial  of  such  action 
that  such  notice  was  given  as  aforesaid  ;  but  in  default 
thereof  such  justice  shall  recover  a  verdict  and  costs  as 
aforesaid," 

had  actually  been  made  within  the  requisite  time, 
although  there  was  no  proof  of  service  of  record. 

The  Court  also  admitted  as  evidence  the  testi- 
mony of  one  of  the  audience  in  the  Quarter  Ses- 
sions at  the  trial  of  the  case  which  was  the  basis 
of  this  action,  as  to  the  remarks  of  the  Judge 
when  he  directed  the  jury  to  acquit  the  plain- 
tiff. 

Defendant  objected,^ to  this.  Objection  was 
overruled.     (Second  assignment  of  error.) 

The  Court,  Enduch,  J.,  charged  the  jury  as 
follows: — 

"The  plaintiff  claims  that  the  defendant,  oc- 
cupying the  position  of  alderman  in  the  City  of 
Reading,  abused  the  powers  conferred  upon  him 
by  the  kws  of  this  State,  by  causing  the  plaintiff 
to  be  arrested  upon  a  charge  which  the  defend- 
ant knew  to  be  baseless,  or  at  least,  had  no  rea- 
sonable grounds  for  believing  to  be  true,  and 
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after  the  defendant's  arrest,  by  refusing  him  an 
opportunity  to  obtain  bail  and  confining  him  in 
the  Berks  County  priscm. 

''If  the  jury  are  satisfied,  from  a  fair  prepon- 
derance of  the  evidence,  that  both,  or  either,  of 
these  allegations  are  true,  then  the  plaintiff  is  en- 
titled to  recover.  In  other  words,  if  the  jury 
believe,  from  a  fair  preponderance  of  the  evi- 
dence, that  the  defendant,  Kirschman,  instituted 
this  prosecution  knowing  it  to  be  baseless,  or 
having  no  reasonable  ground  for  believing  it  to 
be  true,  or  if  the  jury  believe,  from  a  feir  pre- 
ponderance of  the  evidence,  that  the  defendant, 
Kirschman,  when  the  plaintiff  was  arrested  and 
brought  before  him,  refused,  or  threw  obstacles 
in  the  way  of  his  obtaining  bail,  and  committed 
him  to  the  prison  without  the  opportunity  of  ob- 
taining bail,  in  either  of  these  cases,  and  in  both 
of  these  cases,  the  verdict  of  the  jury  will  have 
to  be  in  favor  of  the  plaintiff."  (Third  assign- 
ment of  error.) 

And  further  that  "If  you  believe,  from  the 
evidence,  that  he  instigated  this  prosecution,  or 
refused  bail,  because  of  a  personal  ill-will,  or 
because  of  any  sinister  motive  towards  this  plain- 
tiff, then  you  may  find  for  the  latter  not  only 
such  damages  as  will  compensate  him  for  the  in- 
juries he  has  sustained,  but  such  damages  as  will 
punish  the  defendant  for  an  act  so  grossly  in  vio- 
lation of  his  duties."  (Fourth  assignment  of  er- 
ror.) 

Verdict  for  plaintiff  in  I341.91  and  judgment 
thereon.  The  defendant  appealed  and  assigned 
as  error  the  admission  of  the  testimony  and  the 
instruction  to  the  jury  above  indicated. 

C  H,  Ruhl^  {Ermentrout  with  him),  for 
appellant. 

"The  Act  of  March  21,  1772,  was  made  to 
prescribe  a  certain  requisite  in  such  cases  as  this ; 
it  requires  a  notice  where  the  act  was  done 
in  execution  of  his  office;  it  does  not  dis- 
criminate between  mistake,  malice  or  fraud.  It 
provides  a  certain  rule.  If  we  leave  this,  the 
Court  or  the  jury  must  make  the  rule ;  and  this 
would  result  in  anything  but  a  certain  or  uniform 
rule." 

WiM  //  al,  V.  Wills,  2  RawIc,  210. 

"Where  indeed  the  act  done  is  entirely  foreign 
to  the  magistrate's  jurisdiction,  nothing  can  give 
it  official  color ;  but  where  he  has  a  general  jur- 
isdiction over  the  subject  matter,  and  intended 
to  act  as  a  magistrate,  he  will  be  entided  to  all 
the  benefit  which  the  Act  of  Assembly  secures  to 
him  in  any  case." 

Jones  V,  Haghes,  5  S.  &  R.  toi. 
Com'th  V,  Frailey,  69  Fk.  260. 

In  computing  the  time  from  the  date  of  such 
service  to  the  date  upon  which  suit  is  brought, 
the  rule  of  the  common  law  as  to  computation  of 


time  applies.    This  nile  includes  the  first,  and 
excludes  the  last  day. 

Gx>melieii  v.  Brink,  29  Fk.  524. 
Thomas  v,  Afflick,  16  Id.  14. 

The  record  of  the  Court  of  Quarter  Sessions 
was  the  only  and  sufficient  proof  of  the  trial  and 
its  result.  The  testimony  of  what  the  trial  Judge 
said  is  inadmissible. 

False  imprisonment  is  a  trespass,  and  lies 
where  one  is  apprehended  upon  a  criminal  pro- 
ceeding, which  is  based  upon  a  charge  not  crim- 
inal, for  which  the  person  apprehended  is  not 
amenable  to  the  law.  Such  process  is  void,  and 
he  who  institutes,  he  who  issues,  as  well  as  he 
who  subsequently  acts  under  such  process  are 
trespassers  ab  iniHo\  hence  the  action  before 
the  procedure  Act  of  1887,  was  trespass,  and  not 
case. 

Kramer  v.  Lott,  50  Pft.  496. 
Cooley  on  Torts,  419. 

.    Want  of  probable  cause  must  be  alleged  in  the 
narr. 

Emerson  v,  Cochrane,  III  Pa.  619. 

H.  P.  Keiser,  {W.  B.  Bechtel mith him),  for 
appellee. 

May  20,  1895.  Fell,  J.  Upon  the  trial  of 
an  action  for  false  imprisonment  testimony  was 
admitted  for  the  plaintiff  to  show  what  had  been 
said  by  the  trial  Judge  in  the  Quarter  Sessions 
in  submitting  the  case,  to  the  jury.  The  offer 
was  to  prove  want  of  probable  cause,  and  that 
the  prosecution  was  groundless.  The  testimony 
was  to  the  effect  that  the  Judge  directed  a  verdict 
of  acquittal  and  instructed  the  jury  to  hoki  the 
prosecutor  liable  for  costs. 

It  was  competent  for  the  plaintiff  to  prove  that 
the  prosecution  was  ended,  and  that  he  had  been 
acquitted  of  the  charge.  This  was  properly 
shown  by  the  record  of  the  trial,  and  the  plain- 
tiff had  the  advantage  of  all  the  le^  conse- 
quences of  his  acquittal. 

A  verdict  of  guilty  is  evidence  of  probable 
cause.  A  verdict  of  acquittal  is  evidence,  though 
it  may  be  slight,  of  the  want  of  probable  cause. 
Courts  have  differed  as  to  the  conclusive  effect 
of  conviction.  The  true  principle  seems  to  be 
that  in  the  trial  of  an  action  of  malicious  prose- 
cution or  false  arrest,  a  verdict  of  guilty  is  strong 
prima  facie  evidence  of  probable  cause,  but  it 
may  be  rebutted  by  proof  that  it  was  obtained 
by  corrupt  or  undue  means :  Munns  v.  Dupont, 
I  Am.  Leading  Cases,  217.  The  effect  to  be 
given  to  a  verdict  of  acquittal  has  been  made  to 
depend  upon  the  circumstances  under  which  it 
was  rendered.  Deliberation  by  the  jury  has  been 
held  to  be  evidence  of  probable  cause :  Green- 
leaf  on  Evidence,  Vol.  2,  sec.  457.    A  verdict 
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of  acquittal  rendered  promptly  and  without  hesi- 
tation has  been  decided  to  have  additional  weight 
as  evidence  of  the  want  of  probable  cause.  In 
our  cases  proof  of  a  verdict  of  acquitt^  has  been 
allowed  for  the  purpose  of  showing  that  the 
prosecution  was  ended,  and  ended  in  favor  of 
the  plaintiff,  thus  establishing  the  right  of  action 
and  the  basis  for  recovery  in  damages.  The  re- 
sult of  any  inquiry  behind  the  fact  of  the  ver- 
dict would  seem  to  rest  upon  very  unsatisfactory 
and  unsafe  ground.  The  hesitation  of  the  jury 
to  acquit  might  be  evidence  that  there  were  in- 
dications of  guilt,  but  it  would  be  of  no  value 
unless  it  clearly  appeared  that  the  hesitation  was 
upon  the  evidence.  The  prompt  action  of  the 
jury  upon  the  evidence  throws  no  light  upon  the 
real  question  in  issue,  whether  the  prosecutor 
had  reasonable  cause  on  existing  facts  then 
known  to  him.  The  inquiry  as  to  probable 
cause  goes  back  to  the  commencement  of  the 
prosecution,  and  it  relates  to  the  facts  then 
known  and  as  they  then  appeared.  It  is  not 
confined  to  the  truth  of  matters  which  led  to  the 
prosecution,  but  extends  to  their  appearance  as 
indicating  the  guilt  or  innocence  of  the  accused. 
The  jury  in  the  criminal  Court  deals  with  the 
question  of  actual  guilt  as  it  appears  at  the  trial, 
not  with  the  indications  of  guilt  as  they  appeared 
at  the  time  of  the  arrest. 

The  plaintiff  in  this  case  went  a  step  further, 
and  under  objection  offered  testimony  of  what 
the  Judge  said  at  the  trial  in  the  Quarter  Ses- 
sions. The  remarks  of  the  trial  Judge  were  di- 
rected to  the  question  of  actual  guilt  as  it  ap- 
peared after  a  mil  investigation  and  after  hear- 
ing the  testimony  of  both  sides.  They  were 
pa^ed  upon  a  state  of  facts  different  from  those 
which  led  to  the  arrest,  and  related  to  the  grounds 
for  conviction  or  acquittal.  We  are  of  option 
that  this  testimony  ^ould  have  been  excluded. 

The  second  assignment  of  error  is  sustained. 
The  remaining  assignments  are  sufficiently  an- 
swered in  the  able  opinion  of  the  learned  Judge 
of  the  Common  Pleas. 

The  judgment  is  reversed  with  a  venire  de 
novo. 

w.   D.  N. 


Jan.  »94, 243.  May  i,  1894. 

Pillman  v.  Ryon. 

Trespass — Pleading — Amendments  —  Conspir- 
acy--^^^ Probable  eqgfse*^ — False  imprisonment. 

A  dedaratioii  in  trespass  may  be  amended  six  years 
^er  the  right  of  action  accmes,  if  no  new  cause  of  ac- 
tion is  intr^nced  by  the  amendment. 


^hen  the  gist  of  an  action  is  extortion  of  money  and 
the  statement  charges  the  extortion  as  brought  about  by  a 
conspiracy,  an  amendment  striking  ont  the  charge  of 
conspiracy  does  not  change  the  cause  of  action. 

A  plaintiff  may  recover  against  one  of  two  or  more  de- 
fendants where  conspiracy  is  alleged  if  the  wrongful  act 
could  have  been  committed  by  that  one. 

To  constitute  dnress  by  imprisonment  the  latter  must  be 
unlawful,  and  it  is  unlawful,  even  where  a  person  is  ar- 
rested nnder  a  legal  warrant,  executed  by  a  proper  offi- 
cer, if  one  of  the  objects  of  the  arrest  was  to  extort  money 
or  enforce  the  settlement  of  a  civil  claim. 

The  surrender  of  any  property  by  the  prisoner  by  rea- 
son of  his  arrest  under  such  circumstances  is  void. 

Prough  V,  Entriken,  II  Pa.  85 ;  Schofi^ld  v,  Ferrers,  47 
Id.  194;  Schmidt  v.  Weidman,  63  Id.  173;  Mayer  v. 
Walter,  64  Id.  285 ;  Laverty  v.  Vanarsdale,  65  Id.  507 ; 
Work's  Appeal,  59  Id.  445,  and  Collins  v.  Cronin,  117 
Id.  35,  followed. 

Appeal  of  John  S.  Ryon,  from  the  judgment 
of  the  Common  Pleas  of  Tioga  County,  entered 
on  the  report  of  a  referee,  in  an  action  of  tres- 
pass, wherein  appellant,  together  with  Lewis  W. 
Fenton  and  Charles  C.  Ward,  was  defendant, 
and  Andrew  J.  Fillman,  plaintiff. 

The  statement  of  claim  in  this  case  was  filed 
August  27,  1888,  and  alleged  that  on  April  3, 
1886,  plaintiff  was  taken  into  custody  by  the  de- 
fendant Fenton,  a  constable  at  Elkland,  on  a 
warrant  issued  by  the  defendant  Ward,  a  justice 
of  the  peace,  charging  plaintiff  with  embezzle- 
ment, and  that  when  plaintiff  was  arrested  the 
three  defendants  induced  him  to  pay  the  defen- 
dant Ryon  a  sum  of  money  and  to  agree  to  pay 
him  a  further  sum.  On  December  17,  1892,  by 
leave  of  Court  an  amended  statement  was  filed 
omitting  an  allegation  of  conspiracy  between 
the  defendants.  Defendants  pleaded  <<not 
guilty,"  and  the  statute  of  limitations.  Under 
the  Act  of  Assembly  February  23,  1870,  P.  L. 
219,  the  case  was  referred  to  S.  F.  Channell, 
Esq.,  who  found  the  facts  as  follows : — 

«<For  about  four  years  prior  to  April  3,  1886, 
the  plaintiff,  A.  J.  Fillman,  was  in  the  employ 
of  John  S.  Ryon,  one  of  the  defendants,  in  con- 
ducting for  him  a  store  and  market  at  Elkland^ 
Pa. 

^'At  about  that  date  the  plaintiff  and  said  Ryon 
settled,  and  they  agreed  there  was  due  plaintiff 
from  said  Rvon  for  such  service,  the  sum  of 
I373.55,  and  said  Ryon  paid  plaintiff  that  day 
to  apply  thereon  |ioo,  and  on  the  21st  day  of 
the  same  month  paid  him  another  |ioo  to  apply 
thereon,  and  also  gave  him  his  due  bill  for  the 
balance  of  about  $l^z^ 

<'On  April  23d  of  the  same  month,  the  said 
Ryon,  defendant,  made  an  information  before 
C.  C.  Ward,  Esq.,  then  a  justice  of  the  peace 
at  Elkland,  Pa.,  and  one  of  the  defendants  in 
this  case,  in  which  he  charged  the  plaintiff,  un« 
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der  the  107th  section  of  the  Act  of  March,  i860, 
with  having,  while  in  his  employ,  as  above 
stated,  feloniously  taken  from  him  money,  upon 
which  information  he  procured  the  said  C.  C. 
Ward  to  issue  a  criminal  warrant  for  the  arrest 
of  the  plaintiff,  and  by  him  it  was  delivered  to 
L.  W.  Fenton,  then  a  constable  at  Elkland,  and 
now  one  of  the  defendants  in  this  case,  for  exe- 
cution. 

"Upon  this  warrant  the  said  Fenton  arrested 
the  plaintiff  and  took  him  to  the  oflftce  of  the 
said  justice,  which  was  also  the  office  of  the  said 
Ryon,  at  about  ten  thirty  o'clock  in  the  fore- 
noon. There  they  found  the  said  justice  and 
the  defendant  Ryon  and  two  or  three  other  per- 
sons. 

"Soon  after  the  plaintiff  was  brought  in,  the 
Justice  inquired  of  him  if  he  desired  an  attorney, 
and  said  to  him  that  if  he  desired  one  he  was 
entitled  to  time  to  get  one.  The  plaintiff  failed 
to  signify  a  desire  for  an  attorney,  and  the  jus- 
tice read  the  information  to  him,  explaining  that 
it  was  a  somewhat  serious  charge,  and  inquired 
if  he  was  guilty,  to  which  he  responded  that  he 
was  not. 

"Soon  thereafter  the  justice  left  the  office,  and 
as  soon  as  he  left,  or  a  little  before,  the  outside 
door  of  the  office  was  locked,  but  by  whose  sug- 
gestion  it  is  not  certain,  and  a  little  before  the 
justice  left,  the  said  Fenton  suggested  to  the 
plaintiff  that  he  knew  whether  he  was  guilty  or 
not,  and  that  if  he  was  he  ought  to  settle  the 
matter,  but  he  advised  him  not  to  pay  anything 
if  he  was  not  guilty.  From  that  time  the  said 
Fenton,  Fi}lman  and  Ryon  entered  into  a  gen- 
eral discussion  of  the  matter,  which,  however, 
largely  related  to  how  much  the  plaintiff  should 
pay  to  the  said  Ryon.  Ryon  at  first  demanded 
of  plaintiff  I500,  then  offered  to  take  I400, 
and  finally  accepted  |2oo  in  money  and  the  due 
bill  which  he  had  given  plaintiff  for  1 170.50,  he 
being  assured  that  that  was  all  the  plaintiff  could 
raise. 

"Mr.  Ryon  stated  once  or  twice  while  the 
conversation  was  being  had  that  he  could  not 
settle  the  criminal  prosecution,  that  the  law 
would  not  allow  him  to  do  so,  and  also,  soon 
after  the  plaintiff  was  brought  in,  made  some 
statement  in  the  nature  of  a  threat  and  about  his 
ability  to  send  him  to  the  penitentiary.  After 
this  had  been  done,  and  the  plaintiff  had  signed 
a  receipt  to  said  Ryon  in  full  of  all  demands,  he 
was  allowed  his  liberty  at  about  twelve  o'clock. 
As  the  parties  separated  it  was  suggested  by  some 
one  of  them  that  what  had  there  occurred  should 
be  kept  quiet. 

"At  one  o'clock  the  justice  returned  to  his 
office  and  found  the  defendant,  Ryon,  there, 
and  he  then  directed  the  justice  to  enter  upon 
his  docket  record  of  the  case  that  'the  prose- 


cutor not  appearing  the  defendant  is  discharged,' 
which  was  accordingly  done." 

The  referee  found  that  there  was  probable 
cause  for  the  arrest. 

He  also  found  "that  the  prosecution  was  com- 
menced by  the  defendant  Ryon  for  the  purpose 
of  extorting  money  from  the  plaintiff,  and  that 
the  money  and  due-bill  was  paid  and  returned  to 
said  defendant  by  plaintiff  under  the  compuldon 
of  said  prosecution,  as  managed  by  defendant, 
and  to  be  relieved  therefrom;  that  there  was 
such  an  abuse  of  legal  process  by  the  defendant 
as  to  constitute  duress,  and  that  the  money  and 
due-bill  which  was  obtained  by  said  Ryon  from 
plaintiff  was  obtained  by  duress  of  his  person." 
From  these  facts  the  referee  found  the  follow- 
ing conclusions  of  law : — 

"First.  As  to  the  question  reserved  on  the 
admission  of  evidence  offered  for  the  purpose  of 
showing  probable  and  actual  cause,  the  referee 
now  rules  that  under  the  facts  of  this  case  such 
evidence  was  immaterial. 

Second.  As  to  the  question  reserved  as  to 
the  admission  of  the  defendant  to  testify  as  to 
his  belief  in  the  guilt  of  the  plaintiff  as  to  the 
matters  charged  against  him,  the  referee  now 
holds  that  such  evidence  was  incompetent.  .  .  . 
"Third.  The  referee  finds  that  this  action  is 
properly  brought  in  trespass.  .  .  . 

"Fourth.  The  referee  does  not  find  that  the 
amended  narr.  in  this  case  works  such  a  change 
in  the  cause  of  action  as  to  let  in  the  bar  of  the 
statute  of  limitation.  The  change  is  mainly  in 
the  statement  of  the  mode  by  which  the  injury 
was  effected. 

"Fifth.  The  referee  finds  from  the  facts  that 
the  plaintiff  is  entitled  to  recover  from  the  de- 
fendant John  S.  Ryon  the  sum  of  three  hundred 
and  seventy  dollars  and  fifty  cents  and  interest 
thereon  since  April  23,  1886,  and  he  finds  no 
cause  of  action  as  to  the  other  defendants,  C.  C. 
Ward  and  L.  W.  Fenton." 

Exceptions  were  taken  which  were  dismissed 
by  the  Court  and  judgment  entered  in  accord- 
ance with  the  report. 

Ryon  took  this  appeal  and  assigned  as  error, 
inter  alia^  the  finding  that  the  amended  state- 
ment did  not  change  the  cause  of  action  (2d,  6th 
and  9th  assignments  of  error) ;  that  the  referee 
refused  to  find  that  probable  cause  for  arrest 
having  been  shown  the  plaintiff  could  not  re- 
cover (ist  and  3d  assignments). 

James  Ryon,  \R.  K.  Young  and  George  W. 
Merrick  with  him),  for  appellant. 

The  discharge  of  the  prisoner  on  hearing  raises 
only  a  presumption  that  i&he  prosecution  was 
without  probable  cause. 

Smith  V.  Ege,  52  Pa.  419. 
Bernar  v.  Dunfap,  94  Id.  329. 
Madison  v.  R.  R.  Co.,  147  Id.  509. 
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Plaintiff  must  aver  and  prove  malice  to  re- 
cover. 

Emerson  v,  Cochraii«  iii  Pa.  619. 
Norcross  V.  Otb,  152  Id.  481. 

An  amendment  which  makes  a  substantial 
change  in  the  cause  or  ground  of  action,  espe- 
cially if  it  ¥nll  deprive  the  opposite  party  of  a 
defence  under  the  statute  of  limitations,  is  error. 

Royse  v.  May,  93  P*u  454. 
FnTst  V,  Association,  128  Id.  183. 
Fairchild  v,  Dnnbar  Co.,  Id.  485. 
Winder  v,  Northampton  Bank,  2  Barr,  446. 
Reitzel  v,  Franklin,  $  W.  &  S.  33. 
Newall  V.  Jenkins,  26  Pa.  159. 

The  cause  of  action  arose  by  the  finding  of 
£act,  April  23,  1886,  and  the  declaration  was 
amended  December  17,  1892,  more  than  six 
years  thereafter.  In  amending  the  record  we 
understand  the  practice  to  be  that  if  the  amend- 
ment raises  the  question  of  limitations,  it  is  al- 
lowed as  of  course  without  exception,  and  the 
question  is  raised  after  the  evidence  is  in  on 
prayers  for  instructions  or  conclusions  of  law  as 
to  its  effect. 

Kaal  V.  Lawrence,  73  Pft.  410. 
I^eeds  V.  Lockwood,  84  Id.  70. 
Tjrrell  v.  Lamb,  96  Id.  464. 
Seipel  V.  Extension  Co.,  126  Id.  425. 

Jerome  B,  Niks  {John  T.  Gear^  Aaron  R, 
and  Alfred  J.  Niles  with  him),  for  appellee. 

Any  amendment  to  a  statement  of  claim  in 
trespass  or  assumpsit  will  be  permitted  that  does 
not  change  the  cause  of  action. 

Caldwell  t'.  Remington,  2  Wharton,  131. 
Smith  Vy  Bellows,  77  Pa.  441. 
Wilhdm's  Appeal,  79  Id.  120. 
Proper  v.  Luce,  3  P.  &  W.  65. 
Clymer  v.  Thomas,  7  S.  &  R.  178. 
Coxe  V,  Tilghman,  i  Wharton,  290. 

Money  or  pioperty  improperly  received  or 
unjustly  detained  may  be  recovered  by  assumpsit 
or 


Smith  V,  Bellows,  77  Pa.  441. 
Chase  v,  Dwinal,  30  Am.  Dec  352. 
Foshay  v,  Ferguson,  $  Hill  (N.  Y.),  154. 

Though  a  person  is  arrested  imder  a  legal  war- 
rant and  by  a  proper  officer,  yet  if  one  of  the 
objects  of  the  arrest  is  thereby  to  extort  money 
or  enforce  the  settlement  of  a  civil  claim,  such 
anest  is  a  false  imprisonment  by  all  who  have 
directly  or  indirectly  procured  the  same  or  par- 
ticipated therein  for  any  such  purpose ;  and  a 
release  or  conveyance  of  property  obtained  by 
such  means  is  void.  And  the  discharge  of  the 
person  arrested  without  being  taken  t^fore  the 
niiagistrate  for  examination,  and  the  failure  to 
return  the  warrant,  are  circumstances  competent 
to  be  considered  as  bearing  upon  the  question 
whether  the  release  or  conveyance  was  obtained 
by  duress. 


Racket  v.  King,  6  Allen  (Mass.),  58. 

There  is  a  distinction  between  a  malicious  use 
and  a  malicious  abuse  of  legal  process.  An  abuse 
is  where  the  party  employs  it  for  some  unlawful 
object,  not  the  purpose  which  it  is  intended  by 
the  law  to  effect, — in  other  words  a  perversion 
of  it. 

Mayer  v,  Walter,  64  Pa.  285. 

''It  is  true,  as  was  held  in  Prough  v.  Entriken, 
I  Jones,  81,  where  a  criminal  charge  is  proved 
to  have  been  instituted  for  the  sole  purpose  of 
extorting  money  from  another  the  law  will  imply 
malice  as  well  as  the  want  of  probable  cause." 
Gilliford  v.  Windcl,  X08  Pa.  146. 

"  If  one  commences  a  criminal  prosecution 
merely  for  the  purpose  of  compelling  his  debtor 
to  pay  a  just  debt,  it  \s  prima  facie  evidence  both 
of  want  of  probable  cause  and  malice  and  shifts 
the  onus  on  the  defendant. '* 

Schmidt  v,  Weidman,  63  Psu  173. 

May  30,  1895.  McCoLLUM,J.  The  defend- 
ant and  two  other  persons  were  sued  as  co-con- 
spirators in  an  executed  scheme  to  extort  money 
from  the  plaintiff  by  means  of  his  arrest  and  de- 
tention on  the  charge  of  embezzlement.  This 
sufficiently  appears  from  the  declaration  filed  in 
the  case.  More  than  six  years  after  the  cause  of 
action  arose,  the  declaration  was  amended  so  as 
to  remove  therefrom  the  element  of  conspiracy, 
and  the  case  was  so  proceeded  in  that  it  resulted 
in  a  judgment  against  the  present  defendant  for 
the  money  alleged  to  have  been  extorted  froiii 
the  plainf!ff,  and  in  a  judgment  in  favor  of  his 
co-defendants.  It  is  claimed  that  the  amend- 
ment changed  the  cause  Of  action,  and  deprived 
the  defendants  of  substantial  rights.  If  the  con- 
spiracy was  the  cause  of  action,  and  the  amend- 
ment substituted  for  it  a  new  and  distinct  cause 
barred  by  the  statute  of  limitations,  there  would 
be  obvious  merit  in  the  defendant's  contention* 
But  the  essence  of  the  complaint  in  the  declara- 
tion was  the  extortion,  and  the  amendment  was 
not  necessary  to  authorize  or  sustain  the  judg- 
ment appealed  from.  This  being  so,  the  de- 
fendants were  not  in  any  manner  prejudiced  by 
the  amendment.  It  did  not  introduce  a  new 
cause  of  action  nor  contribute  to  the  result  com* 
plained  of.  The  case  as  presented  by  the  plead- 
ings before  the  amendment  was  allowed  was 
clearly  within  the  principle  of  Laverty  v,  Van- 
arsdale,  65  Pa.  507,  in  which  it  was  held  that 
where  an  action  is  brought  against  more  than 
one  for  a  wrong  done,  in  order  to  recover  against 
all  a  combination  or  joint  act  of  all  must  be 
proved,  but  if  it  turns  out  on  the  trial  that  one 
only  was  concerned,  the  plaintiff  may  recover  as* 
if  such  one  had  been  sued  alone,  and  in  such 
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the  conspiracy  is  nothing  as  to  sustaining 
the  action,  the  foundation  being  the  actual  dam- 
age  done  to  the  plaintiff.  To  the  same  effect  is 
Collins  z^.  Cronin,  117  Pa.  35,  in  which  it  was 
held  that  in  an  action  against  two  or  more  in 
•case  in  the  nature  of  a  conspiracy,  if  the  tort 
be  actionable  whether  committed  by  two  or 
more,  recovery  may  be  had  against  but  one,  but 
if  the  tort  be  actionable  only  when  committed 
under  an  unlawful  conspiracy  of  two  or  more, 
recovery  may  not  be  had  unless  the  unlawful 
conspiracy  be  established.  In  the  case  before 
us,  as  in  Laverty  v.  Vanarsdale,  the  tortious  act 
complained  of  was  '^  capable  of  being  performed 
by  one  defendant  alone."  For  these  reasons, 
the  defendants'  eleventh  point  was  inapplicable, 
apd  the  answer  thereto,  although  technically  er- 
roneous, furnishes  no  ground  for  reversing  the 
judgment. 

There  was  probable  cause  for  the  arrest  of  the 
plaintiff  for  the  crime  with  which  he  was  charged 
in  the  information,  and  the  warrant  for  it  was 
regtilar  upon  its  face.  The  arrest,  therefore, 
considered  by  itself,  afforded  no  ground  for  an 
action  for  malicious  prosecution.  This  much 
was  conceded  by  the  learned  referee,  who  never- 
theless found  that  the  arrest  was  made  for  the 
purpose  of  extortion,  and  that  the  money  ob- 
tained by  it  was  paid  under  duress.  As  these 
findings  appear  to  be  warranted  by  the  evidence, 
the  case  must  be  disposed  of  upon  them.  To 
<:onstitute  duress  by  imprisonment  the  latter 
must  be  unlawful,  or  there  must  be  an  abuse  of 
or  an  oppression  under  lawful  process  or  legal 
■detention :  6  Am.  and  Eng.  Ency.  of  Law,  p. 
62  and  cases  there  cited.  If  there  is  an  arrest 
for  a  just  cause,  but  for  an  unlawful  purpose,  the 
party  arrested,  if  he  is  thereby  induced  to  enter 
into  a  contract,  may  avoid  it  as  one  procured  by 
•duress:  Baker  v,  Morton,  12  Wallace  (U. "S.) 
150.  "Though  a  person  is  arrested  under  a  le- 
gal warrant,  and  by  a  proper  officer,  yet  if  one 
of  the  objects  of  the  arrest  is  thereby  to  extort 
money  or  enforce  the  settlement  of  a  civil  claim, 
such  arrest  is  false  imprisonment  by  all  who  have 
directly  or  indirectly  procured  the  same  or  par 
ticipated  therein  for  any  such  purpose ;  and  a 
release  or  conveyance  of  property  obtained  by 
means  of  such  arrest  is  void."  Hackett  v.  King, 
6  Allen,  58.  The  principles  enunciated  in  the 
citations  made  are  in  accord  with  the  decisions 
of  this  Court:  Prough  v.  Entriken,  11  Pa.  85  ; 
Schoficld  V,  Ferrers,  47  Id.  194;  Schmidt  2;. 
Weideman,  63  Id.  173;  Mayer  v.  Walter,  64 
Id.  285;  and  Work's  Appeal,  59  Id.  445.  The 
law  does  not  countenance  the  employment  of 
criminal  process  for  the  collection  of  debts  and 
the  enforcement  of  civil  liabilities.  If  there  is 
probable  cause  for  a  criminal  prosecution,  and 
it  is  instituted  and  maintained  for  a  lawful  pur- 


pose, the  acquittal  of  the  accused  does  not  give 
him  an  action  against  the  prosecutor.  But  if 
there  is  just  cause  for  the  prosecution,  and  it  is 
resorted  to  for  an  unlawful  purpose,  tl)e  prose- 
cutor will  not  be  permitted  to  acquire  anything 
by  it.  These  well  settled  principles  are  appli- 
cable to  the  facts  found  by  the  learned  referee 
in  the  case  at  bar.  The  plaintiff  was  arrested  on 
the  charge  of  embezzlement,  and  for  the  pur- 
pose of  extorting  money  from  him.  The  prose- 
cution was  abandoned  when  the  purpose  of  it 
was  accomplished.  He  parted  with  his  property 
while  under  duress  by  imprisonment  and  threats, 
and  his  right  to  recover  it  from  the  wrong-doer 
cannot,  under  the  circumstances  shown,  be  suc- 
cessfully questioned.  We  think,  too,  that  as  the 
act  of  which  he  complains  was  obviously  imlaw- 
ful  and  tortious,  he  may  recover  the  property 
obtained  by  it  in  this  form  of  action^. 

The  specifications  of  error  are  overruled. 

Judgment  affirmed. 

w.  D.  N. 


J«ly.'94,99. 

Reeves  v. 


January  25, 1895. 

McComeskey. 


Landlord  and  tenant — Repairs — Tenantablt 
condition — Surrender  of  lease  during  term. 

In  the  absence  of  a  provision  in  a  lea«e  that  the  lessor 
shall  repair,  it  is  no  defence  to  an  action  for  rent  that  the 
demised  premises  are  not  in  a  tenantable  condidon. 

Where  a  lessee  claims  to  be  released  from  liability  to 
pay  rent  by  reason  of  a  surrender  of  the  demised  prem- 
ises during  the  term,  he  most  prove  clearly  an  acoeptanoe 
by  the  lessor. 

An  offer  by  lessee  <*to  prove  that  he  was  told  previously 
to  his  removal  that  they  would  take  the  proper^  andUiat 
he  might  leave  it"  was  too  vague  to  prove  acceptance. 

Appeal  of  Thomas  McComeskey,  from  the 
judgment  of  the  Common  Pleas  No.  3,  of  Phila- 
delphia County,  in  favor  of  Mary  Reeves  in  an 
action  of  assumpsit  for  rent  due. 

The  facts  are  sufficiently  stated  in  the  opinion 
of  the  Supreme  Court,  infra. 

On  the  trial  counsel  for  defendant  made  the 
following  ofifers : — 

Mr.  Gorman :  I  offer  to  prove  that  the  prem- 
ises were  in  such  a  state  of  dilapidation  that  it 
was  dangerous  for  the  defendant  and  his  family 
to  live  there,  and  the  physician,  after  the  death 
of  his  two  children  and  die  sickness  of  his  wife^ 
advised  him  that  the  premises  were  in  suck  a 
condition  as  to  be  dangerous  and  prejudicial  to 
health. 

(Offer  overruled.     Exception  for  defendant.) 

Mr.  Gorman :    I  also  offer  to  prove  that  the 
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plaintiff  did  make  repairs  to  the  tin  roof  while 
the  defendant  was  in  possession. 

(Offer  objected  to.    Objection  sustained.) 

(Exception  for  defendant.) 

Mr.  Gorman :  I  aJso  offer  to  prove  by  this 
witness  that  the  ordinary  repairs  incident  to  a 
boose  of  this  character  would  not  put  this  prop- 
erty in  a  condition  for  tenant's  occupancy. 

(Objected  to.    Objection  sustained.) 

(Exception  for  defendant.) 

Q.  Did  you  see  this  property  after  you  had 
delivered  the  key  to  Mr.  McCloskey? 

A.  Yes,  sir ;  I  did. 

Q.  State  whether  there  was  a  bill  on  it. 

(Objected  to.) 

Mr.  Gorman:  I  desire  to  follow  it  up  by 
showing  that  there  was  a  bill  ''for  sale"  put  on 
it. 

(Offer  objected  to.     Objection  sustained.) 

Q.  You  saw  this  property  after  you  had  de- 
livered the  key,  and  you  found  a  bill  '«for  sale 
or  to  rent"  on  the  property? 

(Objected  to.  Objection  sustained.  Excep- 
tion for  defendant.) 

By  Mr.  Gorman : 

Q.  What  was  the  name  of  the  party  who 
went  to  the  owner  or  agent  to  rent  this  property 
after  you  left  it? 

(Objected  to.    Objection  sustained.) 

Mr.  Gornaan :  I  propose  to  show  by  this  wit- 
ness  that  a  party  applied  to  rent  the  property 
and  made  an  offer  for  it  for  the  balance  of  the 
term,  and  that  they  refused  to  rent  it. 

(Objected  to.  Objection  sustained.  Excep- 
tion for  defendant.) 

Mr.  Gonnan :  I  also  offer  to  prove  that  the 
property  was  offered  for  sale  during  the  term  for 
which  the  suit  was  brought,  with  possession. 

(Objected  to.    Objection  sustained.) 

Mr.  Gorman  :  I  now  offer  to  prove  by  this 
witness  that  he  was  told  previous  to  his  removal 
that  they  would  take  the  property  and  that  he 
might  Idave  it. 

(Objected  to.  Objection  sustained.  Excep- 
tion fordefendant.) 

Q.  State  again  what  took  place  between  you 
and  the  agent  when  you  delivered  the  key  to 
him. 

(Objected  to.    Objection  sustained.) 

Mr.  Cjorman :  I  offer  to  prove  that  when  the 
witness  delivered  the  key  to  the  agent  the  agent 
accepted  the  key  from  the  witness,  and  there- 
after put  a  bill  on  the  house  "for  sale,"  and 
thereafter  offered  it  to  a  purchaser,  with  immedi- 
ate possession. 

(Objected  to.  Objection  sustained.  Excep- 
tion for  defendant.) 

The  Court,  Finletter,  P.  J.,  directed  a  verdict 
for  plaintiff.  Verdict  and  judgment  accordingly. 
I^endant  appealed,  assigning  for  error  this  di- 


rection of  the  Court  and  the  overruling  of  his 
offers  of  evidence. 

WilUam  Gorman^  for  appellant. 

A  tenant  from  year  to  year  is  not  obliged  to 
make  substantial  or  lasting  repairs. 

Torriano  v.  Young,  6  C.  &  P.  8. 
L«ach  V,  Thomas,  7  Id.  326. 
Scheerer  v.  Dickson,  3  Brewster,  276. 
Brolaskey  v.  Loth,  5  Phila.  81. 

If  there  was  an  acceptance  of  the  surrender, 
then  liability  for  rent  ceases. 

Gunnis  v.  Kater,  29  Leg.  Int.  230. 

A  surrender  and  acceptance  may  be  by  opera- 
tion of  law,  as  where  landlord  advertises  the 
premises  to  be  let  or  sold. 

Reeve  v.  Bird,  i  Or.  M.  &  R.  31. 

If  the  facts  offered  had  been  proven  they 
would  have  shown  a  case  of  surrender  and  ac- 
ceptance. 

Auer  V,  Penn,  99  P*.  370. 

De  Morat  v,  Falkenhagen,  148  Id.  393. 

Pratt  V,  Richards  Jewelry  Co.,  69  Id.  53. 

Charles  Knittd^  for  appellee. 

Defendant  tried  to  escape  payment  of  the  rent 
on  three  grounds : 

First.  That  the  premises  were  so  dilapidated 
that  he  could  not  live  there ;  but  Guling  in  this, 
as  defendant  himself  agreed  to  keep  the  prop- 
erty in  good  order  and  repair,  he  resorts  to  a 
second  excuse,  and  sa3rs  <<that  he  was  told  that 
plaintiff  would  take  the  property  and  that  he 
might  leave  it,"  without  stating  that  plaintiff  or 
her  agent  told  him  so,  and  finding  that  even  if 
he  had  been  told  so  by  plaintiff  or  her  agent  that 
this  was  not  sufficient,  he  makes  a  third  zsA  last 
desperate  attempt  to  escape  and  says :  ''I  deliv- 
ered the  key  to  the  agent,  and  he  accepted  the 
key,  and  put  a  bill  on  the  house  'for  s^e,'  with 
immediate  possession;"  but  unfortunately  for 
the  defendant,  he  had  already  testified  to  facts 
which  showed  the  contrary  to  be  the  case,  and 
that  the  key  was  taken  under  protest,  and  that  he 
would  be  held  liable  for  the  rent  up  to  the  end 
of  the  current  year. 

May  30,  1895.  McCoLLUM,  J.  The  lessee's 
first  objection  to  the  payment  of  the  rent  sued 
for  is  that  the  demised  premises  were  not  tenant- 
able.  It  appears  that  he  occupied  them  nine 
years  and  seven  months,  under  a  lease  which 
bound  him  to  keep  them  in  ^ood  repair,  and 
which  he  was  at  liberty  to  terminate  at  the  end 
of  any  current  year  of  the  term  on  giving  to  the 
lessor  thirty  days'  previous  notice  of  his  intention 
to  do  so.  If  the  untenantable  condition  of 
which  he  complains  was  caused  by  reasonable 
wear  and  tear  he  must  have  had  notice  of  it  in 
time  to  enable  him  to  determine  the  lease  in  ac- 
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cordance  with  its  provisions  and  thus  avoid  a 
dispute  concerning  a  few  months'  rent.  He  does 
not  claim  that  there  was  any  extraordinary  cause 
for  the  alleged  dilapidation  of  the  premises,  but 
he  says  that  to  render  them  habitable  substantial 
repairs,  which  it  was  not  his  duty  to  make,  were 
required.  Instead  of  adopting  the  method  pro- 
vided by  the  lease  for  determining  it,  he  paid  the 
rent  for  the  first  seven  months  of  the  tenth  year 
of  his  tenancy  and  abandoned  the  premises. 
Assuming  they  were  not  tenantable  when  he 
abandoned  them,  and  that  he  left  them  because 
they  were  not,  do  these  &cts  constitute  a  defence 
to  the  claim  for  rent  for  the  balance  of  the  year? 
The  lessor  did  not  warrant  or  represent  them  to 
be  tenantable,  or  undertake  if  they  were,  to  keep 
them  so,  and  there  is  no  implied  covenant  of 
this  nature  founded  upon  or  arising  from  the  re- 
lation of  landlord  and  tenant.  In  the  absence 
of  a  provision  in  a  lease  that  the  lessor  shall  re- 
pair it  is  no  defence  to  an  action  for  the  rent 
that  the  demised  premises  are  not  in  a  tenantable 
condition  :  Wheeler  et  aL  v.  Crawford,  86  Pa. 
327,  and  Moore  v.  Weber,  71  Id.  429;  see  also 
Jackson  and  Gross  on  Landlord  and  Tenant, 
sees.  288,963  and  1045,  ^^^  cases  cited  in  the 
notes.  It  follows  that  the  lessee's  first  objection 
to  the  claim  in  this  case  is  not  well  taken. 

The  second  objection  to  the  claim  is  founded 
upon  the  lessee's  abandonment  or  surrender  of 
the  premises.  He  left  the  key  with  the  lessor's 
agent,  and  his  own  account  of  the  conversation 
between  them  shows  that  there  was  then  no  ac- 
ceptance of  the  surrender  and  that  it  was  the 
purpose  of  the  lessor  to  hold  him  for  the  rent. 
His  subsequent  offers  of  evidence  were  properly 
overruled  by  the  Court.  The  matters  to  which 
they  referred  were  not  sufficient,  if  proven,  to 
establish  an  acceptance  or  to  afford  a  legitimate 
basis  for  an  inference  of  it.  His  offer  "to  prove 
that  he  was  told  previously  to  his  removal  that 
they  would  take  the  prot)erty  and  that  he  might 
leave  it"  was  altogether  too  vague.  It  signifi- 
cantly omitted  to  mention  who  told  him.  If  it 
was  the  lessor  or  her  agent  he  could  easily,  and 
undoubtedly  would,  have  said  so  in  his  offer. 

DeMorat  v,  Falkenhagen,  148  Pa.  393,  is  not 
applicable  to  this  case.  It  related  to  the  suffi- 
ciency of  an  affidavit  of  defence,  and  held  that 
an  affidavit  which  distinctly  averred  a  surrender 
and  acceptance  was  good;  Auer  tr.  Penn.  99 
Pa.  370,  is  in  accord  with  the  conclusions  we 
have  reached  and  so  is  Breuckmann  v.  Twibill, 
89  Pa.  58. 

The  specifications  of  error  are  overruled  and 
the  judgment  is  affirmed.  w.  m.  s.,  jr. 


Jttly.  '94.  ai.  January  30, 1895. 

Hermann's  Appeal. 

Equity — Specific  performance — Partnership 
Inventory — Orphans^  Court. 

Where  partners  have  in  writing  agreed  on  a  TalnatioQ 
of  the  partnership  property  and  that  upon  the  death  of 
one  the  other  should  have  the  option  to  purchase  6tMn 
the  decedent's  estate  his  interest  at  the  sum  agreed  upon, 
that  sum  will  be  regarded  as  intended  to  have  been  rnn* 
tually  fixed  and  the  executors  of  the  will  of  the  deceased 
partner  will  be  required  to  convey  to  the  surriving  part- 
ner the  property  upon  receiving  the  consideration  for  the 
same. 

Appeal  of  Ferdinand  Hormann,  from  the  de- 
cree of  the  Orphans'  Court  of  Philadelphia 
County,  dismissing  the  exceptions  filed  to  the 
report  of  a  master  dismissing  the  petition  of  ap- 
pellant, to  which  A.  J.  Wiejiner,  Amelia  E.  H. 
Rohrbacker  and  petitioner,  as  executors  of  the 
will  of  Frederick  Rohrbacker,  deceased,  were 
respondents,  together  with  Amelia  M.  Steenson 
and  Ellen  R.  Kennedy,  daughters  of  the  deced- 
ent. 

The  petition  set  forth  that  petitioner  was  the 
business  partner  of  the  decedent  in  the  manufiw:- 
ture  of  glassware  in  the  City  of  Philadelphia; 
that  on  October  12, 1880,  the  petitioner  and  de- 
cedent executed  an  agreement  of  co-partnership, 
providing,  inter  alia,  that  in  the  event  of  the 
decease  of  either  partner  the  survivor  should 
have  the  option  of  purchasing  the  business  of  the 
firm,  said  option  to  be  exercised  within  fifteen 
days;  and  further  containing  the  following 
clause  : 

*'And  it  is  hereby  further  mutually  agreed 
that  all  property  not  enumerated  or  specified  in 
the  aforesaid  statement,  such  as  lands,  buildings 
(subject  to  the  encumbrances  now  thereon,  be- 
ing three  several  yearly  ground  rents,  amounting 
in  the  aggregate  to  the  sum  of  I300  12  per  an- 
num), stationary  fixtures,  boilers,  engine,  ma- 
chinery of  all  kinds  and  descriptions,  decorating 
machines  and  all  things  belonging  thereto,  pat- 
terns, plates,  wagons,  horses,  carriages  and  all 
tools  and  implements  belonging*  to  the  roanufk- 
ture  of  glass  or  the  different  departments  in 
which  we  are  engaged,  shall  be  valued  at  the 
sum  of  125,000,  and  if  any  or  all  of  the  said 
yearly  ground  rents  shall  be  extinguished  or  any 
other  premises  shall  be  purchased  in  the  name  of 
the  firm  after  the  execution  of  this  agreement, 
then  said  sum  of  ^25,000  shall  be  increased  in 
amount  to  the  sum  expended  either  in  the  ex- 
tinguishment of  any  or  all  of  the  said  yearly 
ground  rents  or  in  the  purchase  of  any  other 
premises.  And  if  any  portion  of  the  premises 
in  the  name  of  the  firm  shall  be  sold  or  encum- 
bered after  the  execution  of  this  agreement,  then 
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said  sum  of  1 25,000  shall  be  reduced  in  amouut 
the  sum  realized  from  the  sale  or  encumbrance 
thereof." 

^That  decedent  died  April  3, 1892,  having  first 
made  his  last  will  dated  in  December,  1880, 
wherein  he  appointed  petitioner  arfd  respond- 
ents Rohrbacker  and  Wiedner,  executors, 
which  will  has  been  duly  proved  and  letters  tes- 
tamentary thereon  issued  to  all  three  of  the 
aforesaid. 

That  petitioner  desiring  to  exercise  his  option 
under  the  above  recited  agreement  requested  his 
co-executors  to  execute  the  necessary  deeds 
therefor,  which  they  refused  to  do,  and  the  prayer 
was  for  an  order  directing  them,  the  said  Rohr- 
backer and  Wiedner,  to  execute  and  deliver  the 
necessary  deed  to  petitioner  upon  his  paying 
them  the  amount  specified  in  the  above  recited 
agreement. 

The  adfswer  of  Amelia  E.  H.  Rohrbacker  for 
the  respondents  admitted  the  facts  set  forth  in 
the  petition  but  alleged  that  the  books  of  account 
of  Rohrbacker  &  Hormann  contained  additional 
items  of  amounts  used  in  the  improvement  and 
for  the  betterment  of  the  property  of  the  said 
firm  as  per  an  annexed  schedule,  marked  ' 'Ex- 
hibit A  ;"  that  she  was  advised  and  believed  that 
in  the  settlement  of  the  said  partnership  the 
amounts  so  set  forth  in  Exhibit  A  should  be  add- 
ed to  the  said  sum  of  1 25, 000 ;  that  by  such  ad- 
dition the  property  account  amounted  to  the  sum 
of  ^48,579.09,  instead  of  132,452.09;  that  upon 
a  tender  of  proper  papers  securing  the  one-half 
of  the  said  sum  of  148)579.09,  to  wit,  the  sum 
of  ^24,289.54,  she  was  willing  and  ready  to  exe- 
cute the  same. 

The  inventory  (Exhibit  A)  amounted  to  I54,- 
882.98. 

At  the  hearing  before  the  master,  Joseph 
Mellors,  Esq.,  to  whom  the  petition  and  answer 
were  referred,  the  conveyancer  who  drew  the 
agreement  was  called  to  prove  what  was  under- 
stood by  the  parties  by  the  word  *  •purchase." 
His  testimony  was  held  by  the  master  to  be  in- 
admissible. 

The  petitioner  was  called  in  his  own  behalf 
and  his  testimony  was  held  to  be  inadmissible. 
The  master  recommended  that  the  petition  be 
dismissed.  The  petitioner  excepted,  inter  alia^ 
to  the  exclusion  of  said  testimony  and  the  dis- 
missing of  the  petition.  The  Court  dismissed 
the  exceptions  and  the  petitioner  took  this  ap* 
pealy  assigning  as  error  the  action  of  the  Court 
in  dismissing  exceptions. 

Joseph  L.  Tull  znA  John  G.  Johnson^  for  ap 
peUant. 

The  circumstances  of  the  parties  at  the  time 
the  agreement  was  executed  and  their  subsequent 
action  shows  the  construction  placed  upon  it  by 
the  master  and  Court  below  to  be  incorrect. 


The  evidence  of  the  conveyancer  who  drew 
the  agreement  was  competent. 

Alridse  v.  Eshleman,  46  Pa.  420. 
Dubois  z/.  Bigler»  95  Id.  203. 
Church  V,  Clime,  116  Id.  146. 
Koch  V,  Dunkel,  90  Id.  264. 
Everhartz'.Dolph,  133  Id.  640. 
Warfel  v,  Knott,  128  Id.  528. 

To  the  same  effect  are  the  following : — 

Barnhart  v.  Riddle,  29  Pa.  92. 

Gould  z/.  Lee,  55  Id.  99. 

Jackson  v,  Litch,  62  Id.  451. 

App.  Real  Est.  Title  Co.,  125  Id.  549. 

The  object  of  the  agreement  of  October,  1880, 
was  not  obtained  in  the  interpretation  put  upon 
it  by  the  Court  bel<f^. 

The  grammatical  and  ordinary  sense  of  the 
words  should  be  the  interpretation  of  all  written 
instruments. 

Grey  v,  Pearson,  6  H.  of  L.  Cases,  star  page  104. 
Abbott  V,  Middleton,  7  Id.  star  page  1 14. 
Frazier  v,  Monroe,  72  Pa.  169. 
Hancock's  Appeal,  112  Id.  541. 

J.  Henry  Williams^  for  appellees. 

Specific  performance  is  not  a  matter  of  right, 
but  of  sound  discretion  and  will  not  be  decreed: 

id)  Of  a  contract  which  is  inequitable  or  un- 
just. 

Oil  Creek  R.  R.  v,  Atlantic  R.  R.  57  P*.  6$. 

{Jb)  Where  the  terms  of  the  contract  are  so  am- 
biguous  that  one  party  may  put  a  different  con- 
struction upon  it  from  the  other. 

(r)  "Unless  its  terms  are  clear  and  capable  of 
ascertainment  from  the  instrument  itself." 

Hammer  v,  McEIdowney,  46  Pa.  334, 

The  finding  of  facts  by  a  master  approved  by 
the  Court  below  will  not  be  reversed  by  the  Su- 
preme Court  except  for  clear  error. 

Kisor's  Appeal,  62  Pa.  428. 

The  two  parties  to  this  agreement  had  a  valua- 
ble business,  and  were  desirous  of  continuing  it, 
hence  the  agreement  that  upon  the  terms  stated 
therein  the  survivor  might  purchase  the  interest 
of  the  other. 

May  20,  1895.  Fell,  J.  The  proceeding 
in  the  Orphans'  Court  was  to  require  the  specific 
performance  of  an  agreement  entered  into  by 
the  decedent  and  the  appellant.  In  1869, 
Frederick  Rohrbacker  and  Ferdinand  Hormann 
entered  into  a  partnership  for  the  purpose  of 
manufacturing  glassware.  On  October  22,  1880, 
they  made  an  agreement  which  provided  that  in 
the  event  of  the  death  of  either,  the  survivor 
should  have  the  option  of  purchasing  the  busi- 
ness. Rohrbacker  died  in  April,  1892,  leaving  a 
will  made  in  December,  1880,  in  which  his  exe- 
cutors were  directed  to  carry  out  and  fulfill  the 
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agreement  made  with  his  partner.  The  option 
was  properly  exercised,  and  upon  the  refusal  of 
the  executors  to  convey,  a  petition  for  a  decree 
for  specific  performance  was  presented.  This 
petition  was  referred  to  a  master,  and^  after  hear- 
ing on  exceptions  to  his  report,  was  dismissed. 

The  contention  relates  to  the  construction  to 
be  given  to  that  part  of  the  agreement  by  which 
the  valuation  of  the  real  estate  and  plant  is  to  be 
determined.  The  agreement  provides:  first, 
that  bills  receivable  shall  be  taken  by  the  survi- 
vor at  their  face  value,  materials  in  stock  at  cost, 
good  accounts  at  a  discount  of  five,  and  manu- 
factured articles  at  a  discount  of  ten  per  cent. 
It  then  proceeds :  *'And  it  is  hereby  further 
agreed  that  all  property  not  enumerated  or  speci- 
fied in  t,he  aforesaid  statement,  such  as  lands, 
buildings,  (subject  to  the  encumbrances  now 
thereon,  being  three  several  yearly  ground  rents 
amounting  in  the  aggregate  to  the  sum  of  I300.- 
12  per  annum)  stationary  fixtures,  boiler,  eneine, 
machinery  of  all  kinds  and  descriptions,  deco- 
rating machines  and  all  things  belonging  thereto, 
patterns,  plates,  wagons,  horses,  carriages  and 
all  tools  and  implements  belonging  to  the  manu- 
facturing of  glass  in  the  different  departments  in 
which  we  are  engaged,  shall  be  valued  at  the 
sum  of  125,000,  and  if  any  or  all  of  the  said 
yearly  ground  rents  shall  be  extinguished  or  any 
other  premises  shall  be  purchased  in  the  name  of 
the  firm  after  the  execution  of  this  agreement, 
the  said  sum  of  ^25,000  shall  be  increased  in 
amount  to  the  sum  expended  either  in  the  ex- 
tinguishment of  any  or  all  of  the  said  yearly 
ground  rents  or  in  the  purchase  of  any  other 
premises,  and  if  any  portion  of  the  premises  in 
the  name  of  the  firm  shall  be  sold  or  encumbered 
after  the  execution  of  this  agreement,  then  said 
sum  of  |25,Qoo  to  be  reduced  in  amount  the 
sum  realized  from  the  sale  or  encumbrance 
thereof.  And  the  executor  or  administrator 
shall  by  good  and  sufficient  deed  grant  and  con- 
vey unto  the  party  so  surviving  all  the  property 
not  enumerated  or  specified  in  said  statement, 
and  the  surviving  party  shall  make  and  execute 
and  deliver  unto  the  executor  or  administratrix 
of  the  one  so  d3ring  for  the  benefit  of  his  estate 
a  bond  and  mortgage  to  the  sum  of  one-half  of 
the  aforesaid  silm  of  ^25,000,  or  the  one-half  of 
the  sum  so  increased  or  diminished  as  above  set 
forth." 

The  dispute  relates  to  this  part  of  the  agree- 
ment. During  the  period  of  eleven  years  and 
a-half  between  the  making  of  the  agreement  and 
the  death  of  one  of  the  partners  ground  rents, 
had  been  extinguished,  more  land  purchased, 
additions  and  improvements  added  to  old  build- 
ings, and  new  buildings  erected.  The  petitioner 
concedes  that  the  valuation  of  ^25,000  should 
be  increased  by  15,452-09  paid  for  the  extin- 


guishment of  ground  rents  and  also  by  |2,ooc> 
expended  in  the  purchase  of  additional  real  es- 
tate. The  executors  claim  that  to  these  amounts 
should  be  added  about  |i6,ooo  used  by  the  firm 
after  1880  jn  the  erection  of  new  buildings  and 
in  making  additions  and  improvements  to  the 
plant. 

The  first  part  of  the  agreement  provides  for 
the  valuation  in  detail  of  what  was  personal 
property  pure  and  simple,  the  notes,  accounts, 
manufactured  articles  and  raw  material,  the  act- 
ual value  of  which  was  easy  of  ascertainment. 
The  second  part  of  the  agreement  provides  for 
the  valuation  in  bulk  of  aU  the  remaining  prop- 
erty of  the  firm.  This  was  property  used  in 
canning  on  the  business.  It  consisted  of  real 
estate,  and  fixtures,  machinery,  tools,  and  im- 
plements, patterns,  plates,  horses  and  wagons. 
The  value  of  the  different  items  o£  personal 
property  which  went  to  make  up  the  whole 
would  vary  from  time  to  time,  as  the  old  became 
worn  out  and  were  replaced  by  new,  and  the 
value  of  the  whole  would  vary  with  the  fluctua- 
tions of  business.  Additions  to  fixtures,  ma- 
chinery and  tools  would  become  worn  and  use- 
less, and  at  their  best  their  value  to  the  business 
was  their  value  in  place  and  for  th^  uses  for 
which  they  were  designed.  This  was  the  case, 
differing  in  degree  only,  ¥nththe  additions  to  the 
buildings.  Of  the  things  of  material  value  used 
in  the  business  and  named  there  was  but  one 
which  had  anything  like  a  stable  value  for  other 
purposes.  That  was  the  real  estate.  It  had  a 
value  irrespective  of  its  use  in  the  busicess,  and 
a  value  that  would  be  permanently  increased  by 
addition  to  it  or  by  the  extinguishment  of  ground 
rents,  and  lessened  by  the  encumbrance  or  sale 
of  any  portion  of  it.  This  change  in  value  was 
provided  for  in  the  agreement,  and  it  seems  to 
have  been  the  only  change  contemplated  by  the 
parties. 

Omitting  the  parts  of  the  agreement  which  do 
not  aid  in  ascertaining  its  meaning,  and  pre- 
serving the  phraseology,  it  would  rwd :  "It  is 
agreed  that  all  property — such  as  lands,  build- 
ings, (subject  to  the  encumbrances  now  Uiereon 
being  three  several  yearly  ground  rents)— sta- 
tionary fixtures  of  all  kinds— patterns,  plates, 
wagons,  horses,  carriages  and  all  tools--5hall  be 
valued  at  the  sum  of  twenty-five  thousand  dol- 
lars, and  if  any  one  or  all  of  the  said  yearly 
ground  rents  shall  be  extinguished  or  any  other 
premises  shall  be  purchased  in  the  name  of  the 
firm — then  said  sum  of  twenty-five  thousand  dol- 
lars shall  be  increased  in  amount  to  the  sum  ex- 
pended either  in  the  extinguishment  of  any  or 
all  of  the  said  yearly  ground  rents  or  in  the  pur- 
chase of  any  other  premises.  And  if  any  por- 
tion of  the  premises  in  the  name  of  the  firm 
shall  be  sold  or  encumbered — then  said  sum  of 
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twenty-five  thousand  dollars  shall  be  reduced  in 
amount  the  sum  realized  from  the  sale  or  encum- 
brance thereof."  The  increase,  provided  for  is 
that  which  would  result  from  the  extinguishment 
of  ground  rents  and  the  purchase  of  other  prem- 
ises ;  the  decrease  that  which  would  be  caused 
by  the  encumbrance  or  sale  of  part  of  the  prem- 
ises. An  intention  that  the  cost  of  new  build- 
ings should  be  added  cannot  be  gathered  from 
the  words  used  unless  by  the  "purchase  of  other 
premises"  was  meant  the  cost  of  erecting  new 
buildings.  This  was  the  construction  adopted. 
The  word  premises  was  used  to  denote  the  thing 
which  might  be  purchased,  or  sold  or  encum- 
bered. Its  natural  and  ordinary  use  in  this  con- 
nection would  seem  to  be  to  denote  an  estate  in 
lands  purchased,  sold  or  encumbered.  It  might 
well  he  supposed  that  the  firm  would  buy  mater- 
ials and  construct  buildings,  but  not  that  it 
would  purchase,  sell  or  encumber  them  as  build- 
ings merely ;  and  any  acquisition  or  disposition 
of  them  as  real  estate  was  expressly  provided  for. 
The  words,  the  context  and  the  subject  matter 
all  indicate  that  they  were  speaking  of  the  real 
estate  only,  and  no  provision  was  made  for  a 
change  in  its  value  except  as  they  here  stipu- 
lated. A  considerable  part  of  the  sum  of  |i6,- 
ooo  which  it  is  claimed  should  be  added  was  ex- 
pended in  alterations  of  old  buildings,  the 
largest  item  being  "cost  of  new  and  improved 
furnace  and  alterations  and  improvements  to  the 
fectory,  15,629.32." 

Prior  to  1880  an  inventory  of  the  assets  and 
liabilities  had  been  made  annually.  The  value 
of  ^25,000  fixed  by  the  agreement  of  October 
that  year  was  not  based  upon  the  appraised  value 
of  the  things  enumerated.  In  1879  they  had  been 
appraised  at  over  I5 4,000.  It  was  a  value  fixed 
irrespectively  of  the  actual  value,  which  would 
change  from  year  to  year,  and  which  they  con- 
sidered it  just  that  the  survivor  should  pay  and 
the  estate  of  his  deceased  partner  receive. 
Neither  could  know  to  whom  the  option  to  pur- 
chase would  fall;  and  if  during  the  running  of 
the  agreement,  because  of  large  additions  or  re- 
ductions, the  price  might  become  inequitable 
either  party  had  the  remedy  in  his  own  hands, 
as  without  his  assent  they  could  not  be  made. 
The  agreement  was  in  force  over  eleven  years 
before  the  death  of  one  of  the  parties.  During 
this  time  the  annual  net  profits  varied  from  |2o,- 
255.25  in  r882  to  ^4^424.50  in  1889.  In  1880, 
the  year  of  the  agreement,  they  were  over  I15,- 
000.  During  all  these  years  the  saleable  value 
of  the  plant  was  affected  by  the  conditions  of 
the  business. 

A  careful  examination  of  the  testimony  has 
led  us  to  the  belief  that  the  learned  Judge  before 
whom  the  account  was  audited  was  misled  by  the 
«iditor's  report  in  finding  as  evidence  of  the 


construction  which  the  parties  themselves  phced 
upon  the  agreement  that  after  October  20,  1880, 
a  real  estate  account  was  opened,  the  first  item 
of  which  was  the  agreed  value  of  ^25,000,  and 
that  to  this  were  added  various  items  of  expense, 
to  the  end  that  it  would  show  the  correct  value 
of  the  plant,  at  the  death  of  either  of  the  part- 
ners. Such  an  account  Appears  as  an  exhibit 
attached  to  the  answer  to  the  petition,  but  it  does 
not  appear  on  the  books  of  the  firm.  It  was 
made  up  from  entries  culled  from  the  books. 
The  cash  expenditures  for  improvements  and 
new  buildings  were  carried  to  the  ledger  and 
posted  under  different  heads.  The  entry  of  ^25,- 
000  appears  neither  in  the  books  nor  in  the  in- 
ventories subsequently  made.  Annual  inven- 
tories were  made  after  1880  as  before,  and  the 
price  fixed  by  the  agreement  did  not  enter  into 
them.  In  the  inventory  made  January  i,  1881, 
the  real  estate  was  carried  at  ^26,225.  All  of 
this  together  with  the  personal  property  ap- 
praised at  about  1 14,000,  making  an  aggregate 
of  over  140,000,  had  by  the  agreement  of  the 
previous  Octob^  and  for  the  purpose  of  that 
agreement  been  valued  at  ^25,000.  Subsequent 
inventories  followed  the  same  form,  and  firom 
time  to  time  the  original  lots  were  carried  at  an 
increased  valuation.  As  to  these  it  must  be  con- 
ceded that  there  could  be  no  addition  for  in- 
creased value.  These  inventories  furnish  no 
ground  for  an  inference  of  an  intention  that  the 
valuation  fixed  by  the  agreement  was  to  be  de- 
parted from.  The  account  referred  to  repre- 
sented the  opinion  of  the  witness  who  made  it, 
but  not  the  views  of  the  partners.  It  is  there- 
fore of  no  value  as  indicating  their  understand- 
ing of  the  agreement. 

We  are  left  then  to  the  construction  of  the 
agreement  as  it  is  written.  Considering  the  con- 
dition of  the  property  at  the  time,  the  mutual 
interest  of  the  parties  and  the  end  they  had  in 
view,  their  desire  to  make  certain  the  price  at 
which  the  survivor  could  take  and  their  knowl- 
edge that  the  cost  would  not  be  a  criterion  of 
the  value,  we  think  that  they  meant  to  say  that 
the  valuation  of  |2 5, 000  was  to  remain,  subject 
only  to  the  conditions  which  they  imposed,  the 
fixed  value  for  the  purpose  of  the  agreement. 
What  is  of  much  more  and  of  primary  import- 
ance in  interpretation,  we  find  that  this  is  what 
they  did  say. 

We  see  no  want  of  equity  in  the  agreement, 
nor  any  hardship  to  result  from  the  performance 
which  should  lead  a  chancellor  to  deny  the 
prayer  for  specific  performance.  There  was  no 
inequality  of  terms;  it  applied  to  both  alike,  and 
the  advantage  to  be  gained  by  the  survivor  was 
not  more  certain  than  that  which  would  result  to 
the  estate  of  the  deceased.  The  parties  with 
full  knowledge  of  the  condition  of  the  firm  prop- 
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erty,  acquiesced  in  the  agreement  for  over 
eleven  years,  and  when  in  1892  its  enforcement 
was  asked  the  net  profits  of  the  business  were  but 
one-third  as  large  as  they  had  been  in  1880 
when  the  agreement  was  made. 

The  order  of  March  24,  1894,  dismissing  the 
petition  of  Ferdinand  Hormann  is  reversed  and 
set  aside,  and  the  record,  is  remitted  in  order 
that  a  decree  may  be  entered  in  the  Orphans' 
Court  in  accordance  with  this  opinion. 

w.  D.   N. 


(J^rpljans'  iB^ourt* 


Jan.  '95,  77. 


Parker's  Estate. 


Practice — Averments  in  Petition — Specific  per- 
formance— Agreement  to  take  effect  at  death. 

In  a  petition  for  specific  performance  the  petitioner 
shonld  set  forth  the  terms  of  the  agreement  fiilly  and  must 
aver  that  he  has  done  all  that  is  required  of  him  under  it. 

An  agreement  to  sell  is  not  necessarily  testamentary 
because  it  is  not  to  be  performed  until  the  death  of  the 
vendor,  and  even  if  testamentary  it  may  be  enforced  as  a 
contract  if  founded  upon  sufficient  consideration ;  and 
this  is  so  even  though  the  contract  is  unilateral  and  with- 
out reciprocal  engagement  on  the  part  of  the  vendee. 

Petition  for  specific  performance. 

Thomas  Parker  was  during  his  life  and  at  the 
time  of  his  decease  seized  in  fee  of  premises  No. 
1412  and  1414  Soudi  Broad  street,  in  the  City 
of  Philadelphia.         » 

On  the  i3thday  of  March,  1886,  he  executed 
and  acknowledged  an  agreement  with  Joseph  E. 
Laurence,  the  lessee  of  said  premises,  for  the 
conveyance  thereof  to  the  said  Joseph  E.  Laur- 
ence after  the  death  of  said  Thomas  Parker  and 
his  son  Charles  Parker,  for  the  sum  of  l7,ooo, 
which  writing  was  duly  recorded. 

Charles  A,  Lagen^xA  JohnV.  McGeoghegan^ 
for  petitioner. 

Bradbury  Bedell  zxA  Edward  C  Quin,  con- 
tra. 


March  30,  1895.  Penrose,  J.  The  agree- 
ment for  sale,  as  we  infer,  was  indorsed  on  a 
lease  of  the  property  to  which  it  refers  and  seems 
to  be  contingent  upon  the  pimctual  performance 
by  the  vendee  of  his  covenants  as  lessee,  and  de- 
pendent also  upon  the  contingency  of  the  deaths 
during  the  term  of  the  dec^ent  and  his  son. 
The  petition  does  not  aver  performance  and  con- 
tains no  copy  of  the  lease  or  statement  of  its  date, 
terms,  or  provisions,  nor  does  it  give  the  date  of 
the  son's  death.  In  these  respects  we  think  it 
should  be  amended,  especially  as  the  failure  so 
to  aver  has  been  set  up  as  a  ground  of  defence. 

That  an  agreement  to  sell  is  not  necessarily 
testamentary  because  it  ^  not  to  be  performed 
until  the  death  of  the  vendor  (Medc's  Appeal, 
I  Outerb.  313 ;  Book  v.  Book,  8  Outerb.  240; 
Cable  V.  Cable,  31  Crumr.  451);  that  even  if 
testamentary  it  may  be  enforced  as  a  contract  if 
founded  upon  sufficient  consideration  (Loffus  v. 
Maw,  3  Giffard,  592;  McClure  v,  McClurei  i 
Barr,  374;  Brinker  v.  Brinker,  7  Barr,  53; 
Cawley's  Appeal,  21  Crumr.  628)  ;  that  spedSc 
performance  may  be  compelled  of  a  contract  to 
convey,  though  unilateral  and  without  reciprocal 
engagement  on  the  part  of  the  vendee  (Ken  9. 
Day,  2  Harris,  112  ;  Smith's  Appeal,  19  Smith, 
474;  Napier  v.  Darlington,  20  Smith,  64); 
that  the  purchaser,  who  has  not  signed  the  con- 
tract, becomes  bound  when  he  declares  his  in- 
tention to  take  and  files  his  bill  or  petition  for 
performance  (Grove  v.  Hodges,  5  Smith,  504; 
Shollenberger  v,  Brinton,  2  Smith,  40,  98);  and 
that  questions  as  to  the  title  or  form  of  deed  may 
be  determined  at  or  before  the  time  of  the  de- 
cree  (Tiernan  v.  Roland,  3  Harris,  437-^; 
Act  ot  Feb.  24,  1834,  sec.  18,  P.  L.  70),  are 
well  settled  principles,  the  application  of  which 
to  the  present  case  we  shall  consider  when  it 
comes  before  us  on  the  amended  petition ;  de- 
ferring until  then,  also,  the  consideration  of  the 
question  how  far,  in  the  absence  of  evidence  of 
fraud  or  original  inadequacy  of  price,  the  right 
to  specific  performance  is  afifected  by  the  rise  in 
value  of  the  property  in  the  interval  between 
the  date  of  the  contract  and  the  time  stipulated 
for  performance  (Coles  v,  Trecothick,  9  Vcsey, 

234). 

Of  course  the  respondents  will  have  the  right 
to  answer  the  amended  petition. 

Leave  to  amend  granted.  g.  h.  s. 
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g)iipreme  iB^ourt* 


Jttly,  '94,  149.  April  15,  1895. 

Brady  v.  The  Prudential  Insurance  Co. 

Contract — Life  insurance — Limitation. 

Where  a  life  insurance  policy  contains  a  clause  stipu- 
lating that  unless  action  be  commenced  within  six  months 
next  after  the  decease  of  the  insured  it  shall  be  consid- 
ered as  conclusive  evidence  a^nst  the  validity  of  the 
claim,  and  also  another  condition  that  '*if  the  insured 
shall  die  three  or  more  years  after  the  date  thereof  and 
after  all  due  premiums  shall  have  b^n  received  by  the 
company  the  policy  shall  be  incontestable,"  it  is  error  to 
charge  that  the  latter  invalidates  the  former.  The  latter 
clause  prevents  the  company  from  contesting  the  policy, 
but  the  right  of  the  company  to  contest  its  liability  on  the 
ground  of  delay  in  commencing  the  action  is  not  af- 
fected. 

Appeal  of  the  Prudential  Insurance  Company, 
from  the  judgment  of  the  Common  Pleas  of 
Luzerne  County,  entered  on  a  verdict  in  an  ac- 
tion of  assumpsit  wherein  John  Brady,  adminis- 
trator of  Wm.  Muckle,  deceased,  was  plaintiff, 
and  appellant,  defendant. 

lliis  was  an  action  on  a  policy  of  life  insur- 
ance. On  the  trial,  before  Lynch,  J.,  the  facts 
appeared  as  follows : — 

Margaret  Brady  obtained  from  the  defendant 
company  two  policies  of  insurance  on  the  life  of 
William  Muckle,  dated  respectively,  21st  day  of 
April,  A.  D.  1884,  and  17th  day  of  May,  A.  D. 
1886.  The  first  policy  was  for  the  sum  of  I500, 
and  the  second  for  the  sum  of  1 138.  William 
Muckle,  the  insured,  died  on  the  4th  day  of 
May,  A.  D.  1888,  more  than  three  years  after 
the  first  policy  issued,  and  two  years  after  the 
issuing  of  the  second  policy.  Immediately  upon 
the  death  of  the  insured,  Margaret  Brady  filed 
proofs  of  death,  a!^  required  by  the  conditions  of 
the  policy,  claiming  that  she  was  entitled  to  the 
amount  of  the  policies  as  benefidary,  she  being 
a  cousin  of  the  insured.  The  defendant  refused 
to  pay  to  her  the  amount  of  the  policies,  and 
she  instituted  a  suit  to  No.  157,  June  term,  1889, 
and  the  same,  after  issue  joined,  was  referred  to 
a  referee,  who  filed  his  report,  finding  in  favor 
of  the  ddfendant  Exceptions  were  Sed  which 
were  dismissed  by  the  Court. 

John  Brady,  Margaret's  husband,  then  took 


out  letters  of  administration  on  the  estate  of 
William  Muckle,  the  insured,  and  instituted  the 
present  suit  on  August  i,  1890,  more  than  two 
years  after  the  decease  of  the  insured.  The 
policies  contained,  inter  alia^  the  following  con- 
ditions: ''Unless  such  suit  or  action  shall  be 
commenced  within  six  months  next  after  the  de- 
cease of  the  person  insured  under  this  policy ; 
and  it  is  expressly  agreed  that  should  any  such 
suit  or  action  be  commenced  after  the  expiration 
of  said  six  months,  the  lapse  of  time  shall  be 
deemed  as  conclusive  evidence  against  the  val- 
idity of  such  claim,  any  statute  of  limitations  to 
the  contrary  notwithstanding,''  .and  "if  the  in- 
sured shall  die  three  or  more  years  after  date 
thereof,  and  after  all  due  premiums  shall  have 
been  received  by  the  company  this  policy  shall 
be  incontestable." 

The  Court  instructed  the  jury  that  there 
could  not  be  any  recovery  on  the  policy  for 
1 1 38,  for  the  reason  that  the  suit  was  not  insti- 
tuted within  six  months  after  the  death  of  the 
insured  and  the  policy  not  having  issued  three 
years  prior  to  death  of  insured,  but  that  the 
plaintiff  could  recover  on  the  policy  for  ^500, 
because  having  been  issued  more  than  three  years 
before  the  death  of  the  insured,  it  was  incontest- 
able, and  it  made  no  difference  that  the  suit  was 
not  instituted,  saying,  inter  aHa :  **The  Court 
instructs  you  that  the  ninth  clause  of  this  policy, 
providing  that  suit  must  be  commenced  within 
six  months  after  death,  is  qualified  and  controll- 
ed, so  far  as  this  case  is  concerned,  by  the 
twelfth  clause,  and  that  the  ninth  clause  has  re- 
ference to  suit  upon  a  policy  that  had  not  been 
issued  three  years  before  the  death  of  the  in- 
sured. When  the  death  did  not  occur  until 
more  than  three  years  after  the  date  of  the  policy, 
the  ninth  clause  does  not  apply,  and  it  is  not  es- 
sential that  suit  be  commenced  within  six  months 
after  the  death  of  the  assured."  (Sixth  assign- 
ment of  error.) 

Verdict  and  judgment  for  plaintiff.  The  de- 
fendant took  this  appeal,  assigning  as  error,  inter 
alia,  the  above  quoted  instruction. 

E.  F,  Afc  Govern f  for  appellant. 

The  stipulation  as  to  time  within  which  action 
must  be  brought  goes  to  the  right  as  well  as  to 
the  remedy.  The  clause  contemplates  a  loss 
about  which  a  contest  may  arise  between  the  as- 
sured and  the  company,  and  in  respect  to  which 
the  right  to  recover  may  be  denied.  The  object 
was  not  to  foreclose  it  and  prevent  a  resort  to 
the  proper  tribunal,  but  to  compel  a  speedy  re- 
sort and  a  termination  of  the  controversy  while 
the  facts  were  fresh  in  the  recollection  of  the 
parties  and  witnesses  and  proper  proof  accessi- 
ble. 

Cray  v,  Hartford  Fire  Ins.  Co.,  i  Blatch.  (U.  S.)  aSo. 
Steen  v,  Niagara  Fire  Co.,  42  Am.  Rep.  297. 
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There  can  be  no  exception  to  the  limitation 
unless  it  is  contained  in  the  limitation  itself. 
The  limitation  clause  in  the  policy  stands  as  a 
statute  of  limitations  between  the  parties,  and  of 
their  own  making. 

Wilson  V,  Insurance  Co.,  27  Vt  99. 
Hocking  v.  Howard  Ins.  Co.,  150  Pa.  170. 

Such  a  stipulation  in  a  policy  of  insurance  as 
to  the  time  is  binding  upon  the  parties. 

2  Chitty  on  Cont.,  1214. 

North  W.  Ins.  Co.  v.  Oil  and  Candle  Co.,  31  Pk. 

448. 
Fanner's  Ins.  Co.  v,  Barr,  94  Id.  345. 
Waynesboro  Iqs.  Co.  v»  Conoyer^  98  Id.  3S4. 
Universal  Ins.  Co.  v,  Weiss,  106  Id.  20. 
Riddlesbarger  v,  Ins.  Co.,  7  Wall,  386. 

The  ninth  condition  is  in  no  way  qualified  or 
controlled  by  the  twelfth.  No  reference  is  made 
in  the  twelfth  condition  to  the  ninth.  In  other 
words,  the  twelfth  condition  relates  solely  to  de- 
fences that  may  arise  outside  of  and  independ- 
ent of  any  of  the  conditions  precedent  agreed 
upon  in  the  contract  before  a  recovery  can  be 
had. 

Starck,  Admr.  v.  Union  C.  L.  Ins.  Co.,  134  Pa.  45. 

D.  L.  O'NeiU,  (IV.  If.  Nines  with  him), 
for  appellee. 

It  is  a  cardinal  rule  of  interpretation  that  ef- 
fect should,  if  possible,  be  given  to  each  and 
every  part  of  a  contract,  so  that  it  may  stand  as 
a  whole  and  carry  out  the  intention  of  the  par- 
ties. 

Ins.  Co.  V.  Cropper,  32  Pa.  356. 

Ins.  Co.  V,  Edmond,  17  Gratt  (Va.)  138. 

Cowles  V,  Cont.  Life  Ins.  Co.,  i  New  Eng.  R.  347. 

May  on  Ins.,  sec  174. 

Ins.  Co.  V.  Brock,  57  Pft.  74. 

Addison  on  Contracts,  746. 

2  Blackstone's  Com.,  380. 

The  ninth  condition  of  the  policy  being  against 
the  statute  of  limitations  of  this  State,  against 
justice  and  common  right  and  being  the  language 
of  the  insurer  it  must  be  construed  strictly  against 
the  insurer  and  in  favor  of  the  insured. 

Phila.  Tool  Co.  v,  Assvrance  Co.,  132  Pa.  236. 

Grandin  v.  Ins.  Co.  107  Id.  38. 

Ins.  Co.  fr.  Mand,  to  use  of  Biddle,  102  Id.  94. 

Imperial  Ins.  Co.  v.  Dunham,  117  Id.  460. 

Ins.  Co.  V.  Hoffman,  125  Id.  626. 

Merrick  v,  Ins.  Co.,  54  Id.  277. 

Ins.  Co.  V,  Berger  et  al,^  42  Id.  292. 

Ins.  Co.  V.  Brock,  57  Id.  74. 

Ins.  Co.  V.  Cropper,  32  Id.  351. 

Bole  V.  Ins.  Co.,  159  Id.  56. 

Dougherty  v,  Ins.  Co.,  154  Id.  385. 

Roe  V.  Ins.  Co.,  149  Id.  94. 

Kmg  9.  Ins.  Co.,  147  Id.  272. 

Pickett  zr.  Ins.  Co.,  144  Id.  79. 

Doad  V.  Ins.  Co.,  141  Id.  47. 

Humphrm  v.  Benefit  Association,  139  Id.  264. 

Mears  v.  Ins.  Co.,  92  Id.  15. 


In  Western  Ins.  Co.  v.  Cropper,  32  Pa.  351, 
it  was  held  that,  ''If  an  exception  in  a  policy  be 
capable  of  two  interpretations  equally  reasonable 
that  must  be  adopted  which  is  most  favorable  to 
the  assured,  for  the  language  is  that  of  the  insur- 
ers." This  principle  is  recognized  and  approved 
in — 

Commonwealth  Ins.  Co.  v.  Berger  et  a/.,  42  Ps. 
292. 

Insurance  Co.  v,  O'Maley,  82  Id.  401. 

Teutonia  Int.  Co.  v.  Mund,  to  use  of  Biddle,  102  Id. 


Hoffman  v.  ^Etna  Ins.  Co.,  32  N.  Y.  405. 
Phila.  Tool  Co.  v.  Assurance  Co.,  132  P^  236. 

May  30,  1895.  WiLUAMS,  J.  The  sixth  as- 
signment of  error  directs  attention  to  the  con- 
trolling question  in  this  case.  In  the  policy  of 
insurance  sued  on,  the  ninth  clause  contains  the 
following  provisions :  "No  suit  or  action  at  law 
or  in  equity  shall  be  maintainable  unless  such 
suit  or  action  shall  be  commenced  within  six 
months  next  after  the  decease  of  the  person  in- 
sured; and  it  is  expressly  agreed  that  should  any 
such  suit  or  action  be  commenced  after  the  ex- 
piration of  six  months  the  lapse  of  time  shsdl  be 
deemed  conclusive  evidence  against  the  validity 
of  such  claim."  The  action  was  not  brought 
within  the  time  so  limited.  This  &ct  was  relied 
upon  by  the  defendant  as  an  answer  to  the  ac- 
tion. The  learned  Judge  of  the  Court  below 
held  that  the  provision  was  a  valid  one,  and  was 
binding  upon  the  plaintiff  unless  he  was  relieved 
from  its  operation,  under  the  circumstances  of 
this  case,  by  a  waiver  or  by  some  other  stipula- 
tion contained  in  the  agreement. 

The  twelfth  clause  in  the  same  policy  con- 
tained this  stipulation,  "If  the  insured  shall  die 
three  or  more  years  after  the  date  hereof  and 
after  all  due  premiums  shall  have  been  received 
by  the  company  the  policy  shall  be  incontesta- 
ble." This  stipulation  the  learned  Judge  held 
relieved  the  plaintiff  from  the  bar  of  the  limita- 
tion imposed  by  the  ninth  clause  and  opened  the 
way  to  a  recovery.  If  the  insured  had  died  be- 
fore the  end  of  Uiree  years  after  the  date  of  his 
policy  then  the  limitation  of  the  right  to  sue 
after  six  months  would  have  been,  in  the  view  of 
the  learned  Judge,  a  good  defence ;  but  having 
survived  three  years  and  the  policy  having  be- 
come incontestable  the  right  to  defend  upon  the 
agreed  limitation  was  gone.  The  correctness  of 
this  exposition  of  the  twelfth  clause  in  the  policy 
is  the  question  presented  on  this  appeal. 

In  considering  this  question  it  is  important  to 
remember  that  die  application  for  insurance  and 
the  acceptance  of  it  by  the  company,  which  is 
evidenced  by  the  policy,  constitute  when  taken 
together  the  contract.  If  the  representations  as 
to  age,  state  of  health,  or  general  physical  con- 
dition, on  which  the  policy  was  issued,  turn  out 
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to  be  untrue  or  the  insured  violates  the  condi- 
tions on  which  his  right  to  insurance  depends, 
the  right  of  his  representative  to  recover  may  be 
contested  for  that  reason  and  the  company  may 
deny  its  liability  under  a  policy  so  obtained. 
The  twelfth  clause  puts  a  limit  upon  the  time 
when  such  objections  may  be  made.  If  the  in- 
sured lives  for  three  years  and  pays  all  mone)rs 
due  from  him  in  the  meantime  then  the  state- 
ments made  in  the  application  are  taken  to  be 
true.  They  are  no  longer  contestable.  The 
policy  is  to  be  held  to  be  a  good  and  valid  con- 
tract binding  upon  the  company  according  to  its 
terms.  In  case  of  death  happening  after  three 
years,  the  policy,  if  suit  be  brought  upon  it,  is 
not  to  be  defeated  by  inquiry  into  representa- 
tions on  which  it  was  based,  but  the  company 
must  be  held  to  performance.  What  then  is  the 
undertaking  of  the  company  ?  It  is  to  pay  if 
suit  be  brought  within  the  time  stipulated  and 
proper  proofs  of  death  are  produced.  But  sup- 
pose the  proofe  of  death  are  not  sufficient  ?  The 
right  of  the  company  to  contest  its  liability  on 
that  ground  is  not  affected  by  the  twelfth  clause. 
So  if  the  action  is  not  brought  within  the  time 
fixed,  the  company  may  contest,  not  the  policy 
but  the  plaintiffs  right  to  recover  upon  it  for 
that  reason.  In  this  case,  therefore,  the  plain- 
tiff started  with  an  incontestable  policy.  The 
defendant  said  by  way  of  reply  to  this  action, 
"Yes,  you  have  a  valid  policy,  but  you  have  not 
brought  your  action  within  the  time  you  agreed 
to."  This  was  prima  facie  a  defence,  and  the 
burden  was  thereby  cast  upon  the  plaintiff  to 
show  some  reason  why  he  was  not  bound  by  his 
own  covenant.  Unless  he  did  this  to  the  satis- 
£iction  of  the  Court  and  jury  he  could  not  re- 
cover. The  provision  in  the  ninth  clause  which 
was  relied  upon  to  show  that  the  policy  was  in- 
contestable did  not  amount  to  a  confession  of 
judgment.  It  did  not  deny  to  the  company  the 
right  to  defend  against  an  action  brought  upon 
the  policy,  except  in  so  far  as  the  defence  might 
rest  on  a  denial  of  the  validity  of  the  policy  it- 
self. All  other  lines  of  defence  remained  open 
to  it. 

The  learned  Judge  gave  altogether  too  broad 
a  scope  to  the  stipulation  in  the  twelfth  clause. 
Under  his  exposition  it  not  only  closed  the  doors 
against  inquiry  into  the  statements  and  represen- 
tations in  the  application,  but  it  closed  the  doors 
against  all  other  defences. 

It  made  not  the  policy  only  but  the  right  to 
recover  incontestable.  This  was  error,  and  for 
this  reason  the  judgment  is  now  reversed  and  a 
venire  facias  de  novo  awarded. 

W.   D.   N. 


Oct.  '94,  209.  October  31,  ri94. 

Dietz   V.  Metropolitan   Life  Insurance 
Company. 

Insurance  —  Fraud  or  misrepresentation  — 
Question  of  health  when  policy  issued — Mis- 
leading charge. 

The  condition  of  the  health  of  the  insured  when  the 
policy  was  issued  was  essential  and  entirely  a  question  of 
fact  to  be  decided  upon  the  evidence  and  involving  the 
credibility  of  witnesses,  and  it  would  have  been  manifest 
error  to  refuse  to  submit  that  question  to  the  jury. 

Appeal  of  the  Metropolitan  Life  Insurance 
Company,  defendants,  from  the  judgment  of 
the  Common  Pleas  No.  2,  of  Allegheny  County, 
in  an  action  wherein  John  Dietz  and  Justina, 
his  wife,  were  plaintiffs. 

This  was  an  action  upon  a  policy  of  insurance 
issued  by  the  Metropolitan  Life  Insurance  Co.  of 
New  York  on  the  i6th  day  of  February,  1891, 
upon  the  life  of  one  Frederick  Dietch  (spelled 
Dietz  in  the  declaration),  wherein  the  said  com- 
pany agreed  to  pay  to  the  proper  person  upon 
receipt  of  proofs  satisfactory  to  the  company  of 
the  death  of  the  insured  the  sum  of  $258,  su1>- 
ject  to  certain  conditions,  one  of  which  was : 
"No  obligation  is  assumed  by  the  company  prior 
to  the  date  hereof,  nor  unless  upon  said  date  the 
assured  is  alive  and  in  sound  health."  The  in- 
sured died  on  the  6th  day  of  May,  1893,.  and 
proofs  were  duly  filed  with  the  company.  The 
defence  set  up  was  that  he  was  not  in  sound 
health  at  date  of  the  policy.  The  other  facts 
suflftciently  appear  in  the  opinion  of  the  Court, 
infra.    The  defendant  presented  two  points : — 

(i).  Under  all  the  evidence  the  verdict  should 
be  for  the  defendant ;  and  (2),  if  the  jury  be- 
lieve from  the  evidence  that  the  insured  was 
alHicted  with  chronic  epilepsy  at  the  time  of  the 
issuing  of  the  policy,  then  he  was  not  in  sound 
health  and  the  verdict  should  be  for  the  defend- 
ant. The  Court,  White,  J.,  refused  the  first 
point,  affirmed  the  second  point  and  submitted 
the  case  to  the  jury  practically  upon  the  ques- 
tion of  the  health  of  the  insured,  and  the  jury 
found  in  favor  of  the  plaintiffs. 

The  assignments  of  error  were  as  follows : — 

First.  The  Court  erred  in  refusing  the  plain- 
tiff's first  point,  which  point  and  answer  were  as 
follows : — 

"Under  all  the  evidence  the  verdict  should  be 
for  the  defendant."     Answer.    Refused. 

Second.  In  the  general  charge  the  Court 
said,  /Vf/^r  alia : — 

"What  I  mean  is  this — a  man  may  have  sick 
headache  temporarily  and  still  be  considered  in 
sound  health,  although  abstractly  considered  it 
is  not  sound  health;  so  a  man  might  have  an 
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attack  of  rheumatism,  a  temporary  attack  of 
rheumatism;  now  abstractly  he  would  not  be 
considered  to  be  in  sound  health,  and  yet  I  ap- 
prehend that  in  the  meaning  of  this  policy  he 
would  be  in  sound  health  if  it  was  just  a  tem- 
porary attack  of  rheumatism.  .  .  .  These  little 
infirmities  or  rather,  these  little  attacks  of  tem- 
porary disease,  headache,^  or  a  little  attack  of 
rheumatism,  or  some  little  attack  of  that  kind — 
I  do  not  apprehend  are  what  is  meant  in  this 
policy  to  be  *sound  health,'  because  they  have 
no  probable  bearing  upon  the  man's  life.  .  .  . 

**In  answering  ^t  eleventh  question  that  I 
have  referred  to:  *Was  the  deceased  afflicted 
with  any  infirmity,  deformity  or  chronic  disease? 
If  so,  please  specify.'  He  simply  gives  the  word 
'Epilepsy.'  Now  that  question  appears  to  re- 
fer back  to  the  whole  life ;  it  does  not  limit  the 
time  to  the  time  of  death,  but  it  seems  to  go 
back  and  cover  the  whole  life,  and  if  the  party 
had  been  subject  to  epileptic  fits  in  childhood, 
and  had  recovered  from  them,  I  apprehend  the 
doctor  ought  to  answer  as  the  answer  is  here.  I 
do  not  know  what  they  mean  by  deformity  or 
chronic  disease,  but  still  the  question,  I  appre- 
hend, is  as  to  the  condition  of  the  party  at  the 
time  of  the  death." 

Verdict  for  plaintiff  and  judgment  thereon. 
The  defendant  took  this  appeal,  and  assigned  as 
error,  inter  alia^  the  refusal  of  the  points  and 
the  portions  of  the  charge  above  quoted. 

W,  K,  Jfnnings,  for  appellant. 

Z.  K.  Porter,  (S.  G.  Porter  with  him),  for 
appellee. 

May  30,  1895.  McCoLLUM,  J.  There  was 
no  evidence  of  fraud  or  misrepresentation  in  ob- 
taining the  insurance,  and  the  sole  question  for 
the  jury  was  whether  the  insured  was  in  sound 
health  when  the  policy  was  issued.  It  appears 
to  have  been  conceded  that  the  immediate  cause 
of  his  death  was  typhoid  pneumonia,  but  the  de- 
fendant company  claimed  that  he  was  affected 
with  chronic  epilepsy,  and  introduced  some  evi- 
dence to  support  its  claim.  Upon  this  evidence 
it  requested  the  Court  to  say  that  its  claim  was 
substantiated  and  to  direct  the  jury  to  find  in  its 
favor.  The  Court  declined  to  comply  with  the 
request  and  referred  the  question  to  the  jury 
with  the  instruction  that  if  they  believed  from 
the  evidence  that  the  insured  was  afflicted  with 
chronic  epilepsy  at  the  time  of  the  issuing  of  the 
policy,  then  he  was  not  in  sound  health  and  the 
verdict  should  be  for  the  defendant.  The  re- 
fusal of  the  request  is  the  subject  of  the  first 
specification  of  error.  The  condition  of  the 
health  of  the  insured  when  the  policy  was  issued 
was  essentially  and  entirely  a  question  of  fact  to 
be  decided  upon  the  evidence  and  involving  the 
credibility  of  witnesses.     The  most  of  the  evi- 


dence affecting  this  question  related  to  the 
period  of  his  childhood,  and  was  to  the  effect 
that  he  occasionally  had  fits,  "or  weak  spells." 
His  father,  who  was  called  by  and  on  behalf  of 
the  defendant,  testified  that  he  had  not  seen  his 
son  have  "a  weak  speU"  for  twelve  years  preced- 
ing the  issuing  of  the  policy,  although  during  all 
that  time  the  latter  dwelt  and  worked  with  the 
former.  He  testified  further  that  his  son  was 
strong  and  active,  and  the  most  of  the  time  re- 
ferred to  was  employed  as  a  hodman.  The  sister 
of  the  insured,  who  was  also  called  by  the  defen- 
dant company,  testified  substantially  as  her 
father  did  in  regard  to  her  brother's  health  and 
ability  to  labor.  Their  testimony  was  uncontra- 
dicted and  tended  to  show  that  he  was  in  sound 
health  when  the  policy  was  issued.  The  certifi- 
cate of  the  physician  who  attended  him  in  his 
last  sickness  afforded  but  little  if  any  support  to 
the  claim  that  he  was  afflicted  with  chronic 
epilepsy.  It  was,  on  this  point,  plainly  recon- 
cilable  with  the  testimony  of  the  father  and  sis- 
ter, and  with  the  other  evidence  in  the  case. 
Our  conclusion,  resulting  from  an  examination 
of  all  the  testimony,  is  that  the  question  whether 
the  insured  was  in  sound  health  when  the  poliqr 
was  issued  was  for  the  jury,  and  that  it  would 
have  been  manifest  error  to  refuse  to  submit  it 
to  them. 

The  second  and  third  specifications  are  based 
on  excerpts  from  the  charge,  which  the  defendant 
characterizes  as  misleading.  We  have  given  to 
this  complaint  all  the  consideration  it  deserves 
and  are  convinced  that  it  is  without  just  founda- 
tion. The  charge  appears  to  be  adapted  to  the 
issue  and  the  evidence  affecting  it,  and  there  is 
no  prejudice,  partiality  or  tendency  to  mislead 
discernible  in  it.  It  was  the  duty  of  the  learned 
trial  Judge  to  construe  the  contract  and  to  define 
the  scope  and  meaning  of  the  provision  in  it  on 
which  the  defendant  sought  to  avoid  the  insur- 
ance. It  is  not  claimed  that  there  was  any  error 
in  his  construction  of  the  contract,  but  the 
learned  counsel  for  the  defendant  appears  to 
think  that  his  explanation  of  the  meaning  of  the 
words  * 'sound  health"  as  used  in  the  policy  was 
more  elaborate  and  illustrative  than  was  neces- 
sary and  tended  to  belittle  the  defence. 

We  do  not  think  so ;  nor  do  we  see  any  merit 
in  the  criticism  of  the  portion  of  the  charge 
which  is  complained  of  in  the  third  specification. 
The  jury  were  plainly  and  repeatedly  informed 
that  the  material  question  for  their  determination 
was  whether  the  insured  was  in  sound  health 
when  the  policy  was  issued.  There  was  no  room 
in  the  instruction  on  this  point  for  misapprehen- 
sion of  the  issue.  The  specifications  are  over- 
ruled. 

Judgment  affirmed.  Wr  C.  §1 
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Jan.  '95,  17.  April  23, 1895. 

Caldwell  v.  East  Broad  Top  R.   R.  ft 
Coal  Co. 

Equity — Adequate  remedy  at  law — Trespass — 
Covenants  in  deed  to  govern —  Oral  agreement 
— Negligence, 

Where  at  the  time  of  a  conveyance  hj  plaintifT  to  a 
railroad  company  there  is  a  condition  in  die  deed  that 
the  latter  shall  maintain  a  station  and  siding,  but  the  deed 
b  silent  as  to  the  character  of  the  station  to  be  main- 
tained, the  question  of  how  fiur  a  station  of  a  given 
character  is  a  compliance  with  the  contract,  is  to  be  de- 
termined by  the  needs  of  the  company  and  of  those  who 
use  it. 

The  plaintiff  has  a  full  and  adequate  remedy  at  law 
for  a  trespass  which  consists  in  the  negligent  exercise  by 
the  defendant,  of  an  undoubted  right,  and  hence  cannot 
in  such  case  maintain  a  bill  for  an  injunction. 

Appeal  of  I.  C.  Caldwell„  plaintiff,  from  the 
decree  of  the  Common  Pleas  of  Huntingdon 
County,  dismissing  his  bill  against  the  East 
Broad  Top  Railroad  and  Coal  Company. 

The  facts  of  the  case  are  sufficierttly  stated  in 
the  opinio^  of  the  Supreme  Court,  infra. 

The  errors  assigned  by  the  appellant  were  (i) 
that  the  Court  in  its  decree  said  <<We  deem  it 
a  sufficient  disposition  of  those  exceptions,  which 
complain  of  the  finding  of  the  master  as  to  the 
alleged  contemporaneous  oral  agreement,  to  say 
that  siBch  finding  is  as  binding  upon  us  as  would 
be  the  verdict  of  a  jury;"  (2),  approving  and 
confinming  absolutely  the  report  of  the  master; 
(3),  in  dismissing  plaintiff's  bill  and  refusing  the 
relief  and  injunction  prayed  for. 

W.  McK,  Williamson^  for  appellant. 

John  D.  Dorris^  (  William  Dorris  with  him), 
for  appellee. 

June  3,  1855.  Fell,  J.  The  plaintiff  in 
1884  ^y  <^^^  granted  to  the  defendant  a  right 
of  way  over  his  land  for  a  railroad.  The  only 
condition  in  the  deed  is  that  the  defendant  shall 
erect  at  or  near  a  place  designated  a  freight  and 
passenger  station  with  sidings  necessary  for  the 
convenient  shipment  of  freight  to  and  from  the 
station.  More  than  six  years  after  the  comple- 
tion of  the  road  the  bill  in  this  case  was  filed  to 
compel  by  injunction  the  location  of  a  siding  in 
such  a  manner  that  the  plaintiff  can  connect  with 
it  a  track  to  his  saw  mill,  and  to  require  the 
operation  and  maintenance  of  the  defendant's 
road  in  such  a  manner  as  to  restore  a  water  power 
on  the  plaintiffs  property,  and  to  establish  a  sta- 
tion to  be  named  *'Caldwell."  All  of  the  rights 
claimed  by  the  plaintiff,  except  that  of  having  a 
station  and  siding,  rest  upon  an  alleged  oral 


agreement  made  at  or  before  the  delivery  of  the 
deed. 

It  is  alleged  in  the  answer  that  the  defendant 
has  complied  with  the  conditions  of  the  deed  as 
far  as  it  was  permitted  to  do  so  by  the  plaintiff; 
that  a  station  has  been  built  within  a  few  feet  of 
the  place  fixed  by  the  deed,  and  a  siding  con- 
structed ;  and  that  any  failure  in  an  exact  com- 
pliance with  the  deed  has  been  due  to  the  plain- 
tifPs  refusal  to  give  land  for  the  purpose,  as  he 
had  agreed,  at  a  point  where  it  was  practicable 
to  establish  a  station.  The  answer  further  dis- 
tinctly denies  that  there  was  any  agreerat  nt  be- 
tween the  parties  except  that  shown  by  the  deed, 
and  sets  out  that  prior  to  the  filing  of  the  bill  in 
this  case  the  plaintiff  instituted  an  action  of  eject- 
ment to  recover  the  land  conveyed,  and  also  an 
action  to  recover  damages  for  the  injuries  com- 
plained of  in  the  bill.  Both  of  these  actions  are 
still  pending. 

The  finding  of  the  learned  master,  approved 
by  the  Court,  that  the  alleged  oral  agreement 
was  not  established  by  the  testimony,  seems  to 
be  fully  justified.  The  claim  for  equitable  relief 
then  rests  upon  the  alleged  breach  of  the  condi* 
tion  of  the  deed  in  relation  to  the  erection  and 
maintenance  of  a  station,  and  upon  the  injury  t6 
the  water  power.  The  station  erected  is  a  board 
shed,  and  no  agent  has  been  placed  there.  In 
structure  and  management  it  does  not  differ  from 
most  of  the  stations  on  the  road.  As  the  agree- 
ment is  silent  upon  the  subject,  the  character  of 
the  station  to  be  maintained  is  to  be  determined 
by  the  needs  of  the  company  and  of  those  who 
use  it.  The  testimony  does  not  show  that  the 
defendant  has  not  fairly  and  substantially  com- 
plied with  the  conditions  of  the  deed  in  this  re- 
gard. The  injury  to  the  water  power  has  been 
caused  by  the  wa^ng  of  the  embankment  of  the 
road-bed,  which  extends  to  the  edge  of  an  old 
channel  in  which  the  water  flows  only  when 
there  is  a  freshet.  At  such  times  dirt  and  loose 
stones  from  the  embankment  are  carried  by  the 
water  to  the  tail-race  and  deposited  there  to  such 
an  extent  as  to  fill  it  up.  The  master  finds  as  a 
fact  that  the  injury  is  caused  in  part  by  the  plain- 
tiff allowing  tree-tops  and  rubbish  to  be  thrown 
into  the  old  channel,  and  that  the  power  can  be 
fully  protected  by  the  removal  of  the  obstacles 
by  the  plaintiff  and  by  the  rip-rapping  of  the 
banks  at  the  foot  of  the  embankment  by  the  de- 
fendant. As  the  injury  complained  of  is  caused 
in  part  by  the  plaintiffs  negligence  he  has  no 
standing  to  ask  that  Uie  defendant  be  enjoined, 
and  under  the  findings  the  bill  might  have  been 
dismissed  on  the  merits. 

As  stated  in  the  opinion  of  the  learned  Judge 
of  the  Common  Pleas,  any  trespass  of  which  the 
defendant  is  guilty  consists  in  the  negligent  ex- 
ercise of  an  undoubted  right,  and  for  this  the 
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plaintiff  has  a  full  and  adequate  remedy  at  law, 
to  which  in  the  first  instance  he  resorted,  and  to 
which  he  should  now  be  left. 

The  decree  is  affirmed  at  the  cost  of  the  ap- 
pellant. 


w.  c.  s. 


Common  W^a^* 


C.  P.  No.  4.  June  '94,  1024. 

Meigs  et  aU  v.  Milligan. 

Equity — Building  restriction —  Change  of  char- 
acter of  neighborhood  —  Merger^^Easement 
— Deed —  Construction, 

Where  an  easement  is  merged  by  reason  of  the  title  to 
both  servient  and  dominant  tenements  vesting  in  the  same 
owner,  he  may,  in  conveying  the  same,  revive  it  as 
against  the  servient  tenement. 

A  restriction  was  as  follows :  that  A.,  his  heirs  and  as- 
signs, shall  and  will  not  erect,  or  cause  to  be  erected,  any 
building  or  other  obstruction,  "excepting  bath  houses  and 
privy,  and  walls  or  fences,  not  exceedmg  eight  feet  in 
height  from  the  level  of  the  ground  on  the  said  above 
described  and  granted  lot,"  etc.: 

Hitdt  the  restriction  to  eight  feet  in  height  applied  as 
well  to  bath  houses  and  privy  as  to  walls  and  fences. 

Wherever  several  words  and  phrases  are  followed  by  a 
general  qualifying  expression,  which  is  as  much  applic- 
able to  the  first  as  the  last,  the  qualifying  expression  is 
not  limited  to  the  last,  but  applies  to  all  the  words. 

A.  filed  a  bill  to  enforce  a  building  restriction  ;  at  the 
time  of  the  creation  of  the  restriction  the  neighborhood 
in  which  the  premises  were  situated  was  used  exclusively 
for  residential  purposes ;  at  the  time  of  the  filing  of  the 
bill  several  houses  therein  had  been  converted  into  stores : 

Heldt  diat  as  A.  had  been  guilty  of  no  laches,  equity 
would  enforce  the  restriction.  Orne  v.  Fridenberg,  143 
Pa.  487,  distinguished  and  explained. 

Hearing  on  bill,  answer  and  agreed  facts. 

Harry  I.  Meigs  and  others,  owners  of  premises 
1208  Walnut  street,  filed  a  bill  against  William 
Milligan,  the  owner  of  the  adjoining  premises, 
praying  that  the  latter  be  enjoined  from  erecting 
or  maintaining  any  structure  at  a  point  further 
south  than  fifty-nine  feet  from  the  original  line 
of  Walnut  street  at  any  greater  height  than  eight 
feet  from  the  level  of  the  ground.  An  answer 
was  filed  and  the  parties  then  filed  an  agreement 
of  facts  as  follows : — 

"It  is  hereby  agreed  that  the  following  state- 
ment of  facts  shall  be  filed  of  record  in  this  case, 
to  have  the  same  force  and  effect  as  if  duly 
proven  and  found  according  to  equity  practice  : 

"I .  The  plaintiffs  are  the  owners  in  fee  simple 
of  premises  No.  1 208  Walnut  street,  as  set  forth 
in  paragraph  i  of  their  bill. 


<<2.  The  defendant,  William  Milligan,  is  the 
owner  by  deed  dated  July  10,  1894,  of  the 
house  and  lot  (No.  1210  Walnut  street)  lying 
immediately  to  the  west  of  the  house  and  lot 
owned  by  plain  tifis. 

"3.  In  the  year  1828  Samuel  Mifflin  was  the 
owner  of  the  lots  which  are  now  Nos.  12 10  and 
1 21 2  Walnut  street,  and  his  wife,  Elizabeth 
MifHin,  was  the  equitable  owner  of  the  lot  which 
is  now  No.  1208  Walnut  street.  In  that  year 
the  said  Samuel  Mifflin  and  wife  conveyed  to 
James  Cooper  the  lots  which  are  now  Nos.  1210 
and  1212  Walnut  street,  by  deed  duly  recorded, 
which  recited  the  premises  conveyed  as  being 
bounded  on  the  east  by  ground  of  Samuel  Mif- 
flin, and  contained  the  following  conditions: 
<To  have  and  to  hold  the  aforementioned  and 
described  premises  unto  the  said  James  Cooper, 
his  heirs  and  assigns,  under  the  condition  that 
no  building  or  part  of  a  building  other  than 
steps,  cellar  doors,  eaves,  cornices,  etc.  (as  speci- 
fied in  a  certain  indenture  recorded  in  £)eed- 
book  M.  R.,  No»  13,  page  491,  etc),  shall  be 
erected  on  said  lot  within  three  feet  of  the  line 
of  the  said  Walnut  street,  and  under  the  condi- 
tion also  that  no  building  or  part  of  a  building, 
or  other  obstruction  (except  a  bath  house  and 
privy  and  walls  or  fences  not  exceeding  eight 
feet  in  height  from  the  level  of  the  ground), 
shall  be  built  or  erected  on  the  easternmost 
twenty-one  feet  of  the  said  hereby  granted  lot, 
further  south  than  fifty-nine  feet  from  the  orig- 
inal line  of  the  said  Walnut  street.' 

''Said  easternmost  twenty-one  feet  composed 
the  lot  which  is  now  No.  1210  Walnut  street 
and  is  owned  by  defendant  under  the  said  deed 
of  Samuel  Mifflin  and  wife,  by  virtue  of  several 
mesne  conveyances,  all  of  which  recite  the 
above  set  forth  condition  and  convey  the  prem- 
ises under  and  subject  thereto.  The  pUuntiffs 
are  not  the  heirs  of  Samuel  Mifflin. 

*'4.  On  May  30,  1850,  Charles  Augustus 
Davis,  trustee  (under  a  deed  of  Charles  Bird 
and  Rebecca  his  wife,  dated  May  15,  1824),  of 
premises  now  No.  1208  Walnut  street,  for  the 
sole  and  separate  use  of  Elizabeth  Mifflin,  wife 
of  Samuel  Mifflin,  and  Elizabeth  Mifflin,  widow 
and  relict  of  Samuel  Mifflin,  conveyed  the  said 
premises.  No.  1208  Walnut  street  to  Charles  D. 
Meigs;  and  on  March  29,  1854,  Cecilia  Car- 
pentier  conveyed  the  premises  now  No.  1210 
Walnut  street  to  the  said  Charles  D.  Meigs  by 
.deed  duly  recorded,  which  recited  the  concUtion 
above  set  forth  in  paragraph  3.  On  July  i, 
1854,  Charles  D.  Meigs,  being  then  the  owner 
of  Nos.  1208  and  12 10  Walnut  street,  conveyed 
No.  1 2 10  Wdnut  street  to  John  Forsyth  Meigs 
in  fee  by  deed  duly  recorded,  which  recited  thie 
condition  above  set  forth  in  paragraph  3  and  con- 
tained the  following  covenant :  'And  the  said 
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John  Forsyth  Meigs  doth  hereby  for  himself,  his 
heirs  and  assigns,  covenant,  promise,  and  agree 
to  and  with  the  said  Charles  D.  Meigs,  hb  heirs 
and  assigns,  owners  of  the  messuage  and  lot  of 
ground  adjoining  the  above  described  and  granted 
lot  on  the  east,  that  he,  the  said  John  Forsjrth 
Meigs,  his  heirs  and  assigns,  shall  not  and  will 
not,  at  any  time  or  times  hereafter,  erect  or  put 
up  or  cause  or  suffer  to  be  erected  or  put  up  any 
buildings  or  part  of  a  building  or  other  obstruc- 
tion except  a  bath  house  and  privy  and  walls  or 
fences,  not  exceeding  eight  feet  in  height  from 
the  level  of  the  ground,  on  the  said  above  de- 
scribed and  granted  lot  of  ground  further  south 
than  fifty-nine  feet  from  the  original  line  of  the 
said  Walnut  street.' 

"On  August  s>  1865,  Charles  D.  Meigs  con- 
veyed No.  1208  Wahaut  street  to  John  Forsyth 
Meigs  by  deed  duly  recorded,  under  and  through 
which  the  plaintiffs  own  that  lot. 

"And  on  the  same  date  (August  5,  1865), 
John  Forsyth  Meigs  conveyed  No.  1210  Walnut 
street  to  Charles  D.  Meigs  by  deed  duly  recorded, 
under  and  through  which  the  defendant  owns 
that  lot.  This  d^  and  all  the  subsequent  con- 
veyances under  which  the  defendant  derives 
title  recite  at  length  the  conditions  in  the  deed 
of  1828  (quoted  above  in  paragraph  3),  and 
also  the  covenant  of  John  Forsyth  Meigs  (im- 
mediately above  set  forth),  and  all  contain  a 
recital,  immediately  after  the  clause  oi  habendum 
et  tenendum^  that  they  are  made  'under  and  sub- 
ject to  the  above-mentioned  conditions  as  the 
same  are  above  particularly  mentioned.' 

"5.  In  the  year  1828  bath  houses  or  bath 
rooms  were  by  no  means  general  in  houses  in 
Philadelphia ;  some  of  those  that  existed  were 
bulk  in  a  structure  on  the  ground  floor  behind 
the  body  of  the  house.  In  1854  bath  houses  in 
Philadelphia  were  generally  built  in  and  from 
the  second  story  of  dwellings  and  projected  from 
the  rear  part  thereof. 

"6.  At  no  time  prior  to  defendant's  purchase 
had  any  structure  been  erected  upon  lot  No. 
1 2 10  Walnut  street  more  than  eight  feet  in 
height  from  the  level  of  the  ground  south  of 
fifty-nine  feet  from  the  original  line  of  Walnut 
street  The  only  structures  of  any  kind 
south  of  the  said  fifty-nine  feet  line  were  walls 
or  fences  not  exceeding  eight  feet  in  height  from 
the  ground  and  a  privy  in  the  rear,  also  not  ex- 
ceeding eight  feet  in  height  from  the  ground, 
save  for  a  few  inches  at  the  top  of  the  pitch  of 
the  roof  thereof,  where  it  is  eight  feet  two  inches, 
but  of  this  plaintiffs  had  no  actual  knowledge, 
though  a  measurement  thereof  would  have  dis- 
closed the  fact.  It  has  existed  some  years.  Early 
iu  August  of  this  year  defendant  began  to  build 
a  structure  jutting  out  from  the  rear  wall  of  his 
house,  No.  1 2 10  Walnut  street,  at  about  the 


level  of  the  second  story  and  extending  upwards. 
The  whole  of  this  structure  is  more  than  eight 
feet  above  the  level  of  the  ground  and  more 
than  fifty-nine  feet  south  of  the  original  line  of 
Walnut  street.  Said  structure  is  eight  feet  seven 
inches  deep  by  six  feet  one  and  three-quarter 
inches  wide  and  nine  feet  three  and  one-half 
inches  high.  It  was  built  for  a  bath  house,  and 
is  now  fitted  for  no  other  purpose.  It  is  built 
exclusively  over  defendant's  lot,  and  not  over 
any  part  of  the  soil  belonging  to  the  plaintiffs. 
At  the  time  of  defendant's  purchase,  and  for  a 
long  time  prior  thereto,  there  was  a  bath  room 
and  water  closet  in  the  second  story  of  12 10 
Walnut  street,  north  of  the  line  fifty-nine  feet 
south  of  the  original  line  of  Walnut  street. 

"7.  On  the  north  side  of  Walnut  street  be- 
tween Twelfth  and  Thirteenth  street  thei-e  are 
sixteen  houses,  one  of  which  is  a  store  (north- 
east comer  Thirteenth  and  Walnut  streets).  All 
the  others  are  dwelling  houses.  On  the  south 
side  of  Walnut  street  between  Twelfth  and  Thir- 
teenth streets  there  are  sixteen  houses,  seven  of 
which  are  stores  with  bulk  windows  in  front, 
three  others  occupied  partially  for  business  pur- 
poses, one  a  boarding  house,  and  five  dwelling 
houses.  All  the  buildings  on  both  sides  of  Wal- 
nut street  up  to  1854  were  dwelling  houses. 

**8.  Notice  of  objection  and  warning  to  de- 
sist were  given  on  behalf  of  the  plaintiff  on 
August  6,  1894,  immediately  upon  discovery  of 
the  intention  to  erect  this  structure,  when  it  was 
but  little  more  than  begun,  and  an  injunction 
applied  for  as  soon  as  reasonably  could  be  by 
filing  of  the  bill. 

<'9.  This  agreement  is  to  be  a  substitute  for 
all  allegations  of  fact  in  the  bill  and  answer,  and 
it  is  agreed  that  the  said  allegations  of  fact  shall 
not  be  evidence  for  any  purpose. 

**io.  Each  party  to  have  the  right  to  appeal." 

John  Samuel,  (  William  M.  Meigs  with  him), 
for  plaintiffs. 

The  words  *'not  exceeding  eight  feet  in  height 
from  the  level  of  the  ground"  apply  to  all  the 
structures  mentioned  in  the  exception,  viz: 
"bath  houses,"  "privies,"  and  "walls  or 
fences." 

I.  The  rule  of  construction  governing  such  a 
phrase  is  "that  wherever  several  words  or 
phrases  are  followed  by  a  general  qualifying  ex- 
pression, which  is  as  much  applicable  to  the  first 
as  to  the  last,  the  qualifying  expression  is  not 
limited  to  the  last,  but  applies  to  all  the  words." 
In  all  of  the  cases  in  which  this  has  been  held, 
this  legal  construction  has  not  coincided  with 
the  grammatical  construction,  but  in  this  case 
the  legal  and  grammatical  construction  are  iden- 
tical ;  for  all  of  the  words  to  which  the  general 
following  qualifying  expression  applies  are  con- 
nected by  the  copulative  "and,"  thereby  gram- 
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matically  connecting  the  qualifying  phrase  ''not 
Exceeding  eight  feet  in  height''  with  each  one  of 
the  preceding  words,  "bath  house,"  "privy," 
"walls  or  fences." 

This  canon  of  construction  is  illustrated  and 
enforced  in  the  following  cases : — 

Gyger^s  Estate,  65  Pa.  311. 

Eby's  Appeal,  70  Id.  311. 

Great  Western  R.  R.  v.  S.  &  C.  R.  W.  Co.,  L.  R.  9 

App.  Cas.  808. 
Coxson  V.  Doland,  2  Daly,  66. 

2.  The  words  must  receive  a  reasonable  con 
struction  and  not  one  that  would  defeat  the  ob- 
ject of  those  using  them.  That  the  object  of  the 
deeds  of  1828  and  1854  was  to  create  an  ease- 
ment for  light  and  air  on  No.  12 10  and  in  favor 
of  Nos.  1208  and  12 12  cannot  be  doubted.  See 
Muzzarelli  v,  Hulshizer,  163  Pa.  643. 

To  limit  the  application  of  the  words  "not 
exceeding  eight  feet  in  height"  to  walls  or  fences 
would  enable  the  owners  of  12 10  to  cover  their 
ground  with  so  called  privies  or  bath  houses 
(because  the  adjoining  owners  would  have  no 
means  of  knowing  the  uses  to  which  any  build- 
ings would  be  put)  erected  of  a  size  and  height 
sufficient  to  exclude  light  and  air  from  the  ad 
joiners.  Why  apply  the  words  "not  exceeding 
eight  feet  in  height"  to  ** walls  or  fences,"  which 
between  houses  in  the  city  are  rarely  or  never 
above  that  height  and  not  apply  them  to  baths 
and  privies  which  are  generally  over  that  height, 
if  an  easement  for  light  and  air  was  intended  ? 

Any  inference  that  the  words  have  any  refer- 
ence to  the  method  of  building  bath  houses  or 
privies  in  1854  is  rebutted  and  overthrown  when 
it  is  observed  that  they  are  an  exact  copy  of  the 
words  used  in  the  deeds  of  1828. 

Even  if  it  were  customary  in  1854  to  erect 
overhanging  bath  rooms  from  second  stories,  a 
condition  creating  an  easement  for  light  and  air 
would  more  naturally  endeavor  to  prevent  such 
an  erection  than  allow  for  their  construction, 
and  therefore  the  fact  that  in  1854  overhanging 
second  story  bath  rooms  were  general,  makes 
not  in  favor  of  but  against  the  construction  of 
defendant. 

If  there  is  anything  in  the  argument  sought  to 
be  founded  on  the  alleged  changed  character  of 
the  neighborhood,  that  is,  that  what  formerly 
was  a  locality  of  residences  has  now  become  a 
business  street — if  there  was  anything  in  the 
argument,  the  facts  forbid  its  application.  There 
is  no  comparison  between  this  locality  and  9th 
and  Chestnut  streets  on  which  Orne  v.  Friden- 
burg,  143  Pa.  487,  on  which  defendant  re- 
lies, arose.  At  9th  and  Chestnut  streets  no 
dwelling  house  meets  the  eye.  Walnut  street, 
between  12th  and  13th,  the  northern  side  is  all 
occupied  by  dwellings,  on  the  southern  side 
there  are  but  seven  out  of  the  sixteen  buildings 


that  have  been  altered  into  the  appearances  of 
stores,  though  three  more  had  partially  beea 
used  for  business. 

But  Orne  v.  Fridenburg  really  decided  this 
only :  *'A  chancellor  does  not  and  ought  not  to 
interfere  by  way  of  mandatory  injunction  £ven 
though  the  injury  be  clearly  established  where 
there  has  been  long  continued  delay  in  asserting 
the  right,  and  a  remedy  exists  at  law^  The 
matters  complained  of  had  existed  in  that  case 
for  over  twenty-one  years  without  objection. 

In  this  case  defendant  only  acquired  the  prem- 
ises in  July,  1894,  notice  to  desist  from  build- 
ing the  objectionable  structure  was  given  on 
August  6,  1894,  immediately  on  the  discovery  of 
the  intention  to  erect  it,  and' the  bill  was  filed  on 
the  same  day. 

Under  the  cases  of — 

Clark  V,  Martin,  49  Pa.  289, 

St.  Andrew's  Church  App.  67  Id.  512, 

Muzzarelli  v,  Hulshizer,  163  Id.  643, 

the  injunction  prayed  for  in  the  bill  must  be 
granted. 

Alexander  Simpson ,  /r,,  (^Robert  T,  Corson 
with  him),  for  defendant. 

The  plaintiffs  have  no  standing  to  enforce  the 
condition  under  the  deed  of  1828.  (i),  they 
are  not  heirs  of  Samuel  Mifflin  ;  (2),  they  are 
not  interested  in  the  premises  conveyed ;  (3), 
they  do  not  claim  title  or  interest  thr(Migh 
Samuel  Mifflin. 

While  the  common  law  rule  that  none  but  heirs 
of  the  grantor  can  enforce  the  right  for  condition 
broken  has  been  here  so  far  relaxed  as  to  allow 
an  assignee  to  do  so  when  the  right  has  been  ex- 
pressly reserved  to  assign,  (McKissick  v.  Pickle, 
16  Pa.  140),  yet  there  must  be  an  express  reser- 
vation to  accomplish  this,  and  such  reservation 
is  not  to  be  inferred  but  must  clearly  appear. 

I  Shars.  &  Budd  Lead.  Cas.  141  ei  seq. 

In  doubtful  cases  a  reservation  must  be  con> 
strued  most  strongly  against  the  grantor. 

Butler  V,  Gardner,  8  Johns.  394. 
Duryea  v.  New  York,  62  N.  Y.  592. 
Gibson  v,  Tyson,  5  Watts,  34. 
Dunham  v,  Kirkpatrick,  loi  Pa.  43. 
Warbrick  v.  Way,  2  Wbbkly  Notes,  117. 

As  to  the  covenant  in  the  deed  of  1854,  the 
best  construction  is  that  which  is  made  by  view- 
ing the  subject  of  the  contract  as  the  mass  of 
mankind  would  view  it. 

Schuylkill  Nav.  Co.  v.  Moore,  2  Whart  477- 
Dunham  v,  Kirkpatrick,  supra. 

This  would  allow  a  *»bath  house"  and  "privy*' 
as  they  were  admittedly  built  in  1854,  viz ;  with 
the  overhanging  bath  for  the  second  story.  The 
contention  of  the  plaintiff  that  the  bath  house 
and  privy,  as  well  as  the  wall  and  fence  must  not 
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exceed  eight  feet,  is  not  sustainable  by  the  coven- 
ant when  considered  grammatically,  but^waiving 
this,  the  clause  is  capable  of  two  constructions, 
and  hence  that  which  is  against  the  grantor  must 
prevail. 

J.  F.  Meigs,  who  made  the  covenant  in  1854, 
afterward  became  possessed  of  the  lot  in  whose 
favor  it  was  made,  and  C.  D.  Meigs,  the  coven- 
antor, became  the  owner  of  the  servient  tene- 
ment, there  was  therefore  a  merger  of  the  ease- 
ment. 

When  the  covenant  was  made  the  neighbor- 
hood was  a  residential  one,  it  has  now  ceased  to 
be  such,  and  equity  will  not  qnder  the  changed 
conditions  interfere,  but  will  leave  the  plaintiffs 
to  their  action  at  law. 

Omc  V.  Fridenburg,  143  Pa.  487. 

June  10,  1895.  Arnold,  J.  We  have  no 
doubtthat  the  property  owned  by  the  defendant, 
is  subject  to  the  building  restriction  sought  to  be 
enforced  by  the  plaintiffs'  bill.  The  restriction 
was  created  in  1828,  and  while  there  may  be 
said  to  have  been  a  merger  of  the  restriction  be- 
tween March  39  and  July  i,  1854,  by  reason  of 
the  title  to  both  properties,  Nos.  1208  and  12 10 
Walnut  street,  being  vested  in  Charles  D.  Meigs, 
yet  it  was  revived  in  express  words  in  the  deed 
of  No.  1 210  Walnut  street  from  Charles  D. 
Meigs  to  John  Forsyth  Meigs  of  July  i,  1854, 
in  which  the  said  John  Forsyth  Meigs,  for  him- 
self,  his  heirs  and  assigns,  covenanted,  promised 
and  agreed  with  the  said  Charles  D.  Meigs,  his 
heirs  and  assigns,  owners  of  the  messuage  and 
lot  of  ground  adjoining  on  the  east,  that  is.  No. 
1208,  "that  the  said  John  Forsjrth  Meigs,  his 
heirs  and  assigns,  shall  not  and  will  not  erect  or 
put  up,  or  cause  to  be  erected  or  put  up,  any 
buildings,  or  part  of  a  building  or  other  obstruc- 
tion, excepting  bath  houses  and  privy  and  walls 
or  fences,  not  exceeding  eight  feet  in  height 
from  the  level  of  the  ground,  on  the  said  above 
described  and  granted  lot  of  ground,  further 
south  than  fifty-nine  feet  from  the  original  line 
of  Walnut  street." 

On  August  5,  1865,  Charles  D.  Meigs  and 
John  Forsyth  Meigs  made  an  exchange  of  prop- 
erties (although  not  by  a  technical  deed  of  ex- 
change), No.  1208  becoming  thereby  vested  in 
John  Forsyth  Meigs  and  No.  12 10  in  Charles  D. 
Meigs.  The  deed  to  Charles  D.  Meigs  for  No. 
1 2 10  Walnut  street  and  the  subsequent  convey- 
ances of  the  property,  recite  at  length  the  re- 
striction created  in  1854,  and  in  the  habendum 
declares  that  it  is  made  ''under  and  subject  to 
the  above  mentioned  conditions  as  the  same  are 
above  particularly  mentioned."  The  plaintiffs 
arc  the  present  owners  of  No.  1208  Walnut 
street  and  the  defendant  is  the  owner  of  12 10 
Walnut  street.    By  the  agreM  statement  of  facts  | 


it  appears  that  early  in  August  of  the  year  1894 
the  defendant  began  to  build  a  structure  jutting 
out  from  the  wall  of  his  hoifte.  No.  12 10  Walnut 
street,  at  about  the  level  of  the  second  story  and 
extending  upwards.  The  whole  of  this  structure 
is  more  than  eight  feet  above  the  level  of  the 
ground  and  more  than  fifty-nine  feet  south  of  the 
original  line  of  Walnut  street.  Said  structure  is 
eight  feet  seven  inches  deep  by  six  feet  one  inch 
and  three-quarters  wide  and  nine  feet  three 
inches  and  a  half  high.  It  was  built  for  a 
bath-house  and  is  fitted  for  no  other  purpose. 
It  is  built  exclusively  over  defendant's  lot  and 
is  not  over  any  part  of  the  soil  belonging 
to  the  plaintiffs.  Notice  of  objection  and 
warning  to  desist  were  given  by  the  pilaintiffs  on 
August  6,  1894,  immediately  upon  discovery  of 
the  intention  to  erect  this  structure,  when  it  was 
but  little  more  than  begun,  a  bill  for  an  injunc- 
tion was  filed  the  same  day,  and  an  ex  parte  in- 
junction was  granted  on  August  9,  1894.  A 
hearing  was  had  on  August  17,  1894,  at  which 
the  injunction  was  continued  until  the  further 
order  of  the  Court ;  but,  as  at  that  time  the  en- 
tire outer  part  of  the  bath-house  had  been 
erected  and  it  was  roofed  in,  the  preliminary  in- 
junction was  unavailable  to  prevent  the  erection 
so  far  as  it  had  gone.  An  answer  was  then  filed 
and  an  agreement  of  facts  entered  into,  which 
are  substantially  as  averred  in  the  bill  and  an- 
swer. Among  these  facts,  in  addition  to  those 
stated  above,  is  an  agreement  that  in  1854  bath 
houses  were  built  in  and  over  the  second  story 
of  buildings  and  projected  from  the  rear  thereof. 
It  is  also  agreed  that  in  the  lot  occupied  by  the 
plaintiffs'  and  defendant's  houses,  there  are  six- 
teen houses,  of  which  seven  are  stores,  three  are 
occupied  partly  as  stores  and  pardy  as  residences, 
one  as  a  boarding  house  and  five  are  dwelling 
houses.  We  do  not  consider,  however,  that 
either  of  these  facts  overcomes  the  restriction. 

The  defendant  contends  that  the  restriction 
against  building  more  than  eight  feet  high  ap- 
plies to  fences  only,  that  being  the  word  next  to 
the  words  limiting  the  height  to  eight  feet,  and 
that  the  restriction  does  not  apply  to  the  other 
buildines  enumerated  in  the  restrictive  clause,  to 
wit,  barn-houses,  privies  and  walls;  or  failing  to 
prevail  in  this  narrow  application  of  the  restric- 
tion, he  contends  that  the  matter  is  in  such 
doubt  that  it  should  be  resolved  against  the 
grantor,  according  to  the  canon  of  construction, 
that  a  deed  is  lo  be  construed  most  strongly 
against  the  grantor. 

We  do  not,  however,  conceive  that  there  is 
any  doubt  on  the  subject.  The  true  rule  as  con- 
tended for  by  the  plaintiffs,  "that  wherever  sev- 
eral words  and  phrases  are  followed  by  a  general 
qualifying  expression,  which  is  as  much  applic- 
able to  the  fint  as  to  the  last,  the  qualifying  ex- 
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pression  is  not  limited  to  the  last,  but  applies  to 
all  the  words."  Instances  of  the  application  of 
this  rule  may  be  found  in  Eby's  Appeal,  70  Pa. 
311;  Fisher  v,  Connard,  100  Pa.  63;  Great 
Western  Railroad  Company  v,  Swinden  and 
Cheltenham  Railway  Company,  9  App.  Cases, 
808. 

The  claim  of  the  defendant  that  there  has 
been  such  a  change  in  the  neighborhood  as  to 
justify  him  in  considering  the  building  restriction 
as  at  an  end,  is  not  tenable.  More  than  half  the 
houses  are  still  occupied  as  residences,  although 
some  of  them  are  in  part  used  for  business.  In 
the  case  of  Orne  v.  Fridenberg,  143  Pa.  487,  in 
which  this  principle  was  applied,  it  appeared  that 
the  whole  neighborhood  had  been  abandoned 
for  residences  and  given  up  to  business,  and  the 
forbidden  erection  had  been  up  for  over  twenty- 
one  years.  The  change  of  the  neighborhood 
and  the  laches  of  the  plaintiff,  together,  combined 
to  deprive  him  of  his  right  to  an  injunction, 
although  he  might  have  sued  for  damages. 

As  the  defendant  has  violated  the  restriction 
and  persisted  in  building  the  above  structure 
after  he  was  warned  that  proceedings  would  be 
taken  against  him,  we  will  enter  a  decree  requir- 
ing him  to  take  it  down  and  abate  it,  as  was  done 
in  Clarke.  Martin,  49  Pa.  289;  Reimer's  Appeal, 
100  Pa.  182,  and  Muzzarelli  v.  Hulshizer,  167 
Pa.  643. 

Let  a  decree  be  drawn  up  in  pursuance  of  the 
prayer  of  the  bill. 

Decree  accordingly.  h.  b. 


C.  P.  No.  2.  Dec.  1893,  240. 

Wood   V,  The    Pennsylvania    Railroad 

Company. 

Negligence— Proximate  and  remote  cause— Rail' 
road  company— Duty  to  ticket  purchaser  be- 
fore he  hcts  boarded  a  train  and  who  is  on 
the  station  plcUform, 

The  measure  of  the  duty  of  a  railroad  company  toward 
a  person  who  is  on  the  platform  of  a  station  and  who  is 
either  a  passenger  or  is  about  to  become  one,  having  pur- 
chased a  ticket,  is,  that  the  company  must  take  all  the 
care  for  his  safety  that  foresight  can  suggest. 

The  responsibility  for  negligence  does  not  extend  to 
all  the  consequences  that  may  by  possibility  result  from 
that  negligence,  but  to  those  consequences  only,  that  un- 
der the  circumstances,  might  and  ought  to  have  been 
foreseen. 

Motion  to  take  off  non-suit. 
The  facts  of  this  case  are  very  foUy  stated  in 
the  opinion. 


February  16,  1895.  Pennypacker,  J.  On 
October  26,  1893,  ^^^  plaintiff,  having  bought 
a  return  ticket,  went  as  a  passenger  upon  the 
railroad  of  the  defendant  company  from  Frank- 
ford  to  Holmesburg.  After  spending  the  day 
there,  attending  to  some  matters  of  business,  he 
concluded  to  comeback  upon  a  way-train,  due  at 
Holmesburg  at  five  minutes  after  six  in  the  even- 
ing. While  waiting  for  this  train  the  plaintiff 
stood  on  the  platform  of  the  station,  wluch  was 
on  the  north  side  of  the  track8>  at  the  eastern 
end  of  the  platform,  with  his  back  against  the 
wall  at  the  comer.  To  the  eastward  of  the  sta* 
tion  a  street  crosses  the  railroad  at  grade.  How 
far  this  crossing  is  from  the  station  does  not  ap- 
pear from  the  evidence.  It  was  not  so  faraway, 
however,  but  that  persons  on  the  platform  could 
see  objects  at  the  crossing.  For  at  least  one 
hundred  and  fifty  yards  to  the  eastward  of  the 
crossing  the  railroad  is  straight,  and  then  curves 
to  the  right.  About  six  o'clock  an  express  train, 
coming  from  the  eastward  upon  the  north  track, 
passed  the  station,  and  the  plaintiff,  while  stand- 
ing in  the  position  described,  was  struck  upon 
the  leg  by  what  proved  to  be  the  dead  body  of 
a  woman,  and  was  injured.  The  headlight  of 
the  approaching  locomotive  disclosed  to  one  of 
the  witnesses,  who  stood  on  the  platform,  two 
women  in  front  of  the  train  at  the  street  cross- 
ing, going  from  the  south  to  the  north  side  of 
the  tracks.  One  succeeded  in  getting  across  in 
safety,  and  the  other  was  struck  just  about  as 
she  reached  the  north  rail.  How  the  woman 
9ame  to  be  upon  the  track  there  is  nothing  in 
the  evidence  to  show.  There  was  evidence  that 
no  bell  was  rung  or  whistle  blown  upon  the  train 
which  struck  the  woman  before  it  came  to  the 
crossing,  and  some  evidence  that  it  was  running 
at  the  rate  of  from  fifty  to  sixty  miles  an  hour. 
Upon  this  state  of  facts  the  trial  Judge  entered 
a  non-suit. 

The  question  which  is  raised  in  this  case  must 
be  considered  from  the  standpoint  of  the  duty 
of  a  railroad  company  toward  one  who  is  on 
the  platform  of  a  station,  and  is  either  a  passen- 
ger or  is  about  to  become  a  passenger,  after  hav- 
ing purchased  a  ticket.  No  doubt  the  measure 
of  that  duty  is  that  the  company  must  take  all 
the  care  for  his  safety  that  foresight  can  suggest 
But  it  has  long  been  a  well-settl^  doctrine  that 
responsibility  for  negligence  does  not  extend  to 
all  the  consequences  that  may  by  possibility  r^ 
suit  from  that  negligence.  There  must  be  an 
end  to  that  responsibility  somewhere.  It  is  said 
by  Mr.  Justice  Green,  in  Passenger  Ry.  Co. 
V.  Trich,  117  Pa.  399:  "To  impose  such  a 
standard  of  care  as  requires,  in  the  ordinary 
affairs  of  life,  precaution  on  the  part  of  indi- 
viduals against  all  the  possibilities  which  may 
occur,  is  establishing  a  degree  of  responsibility 
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quite  beyond  any  legal  limitations  which  have 
yet  been  declared."     The  line  at  which  respon- 
sibility is  to  cease  was  fixed  in  the  case  of  Hoag 
V,  The  Lake  Shore,  etc.,  R.  R.  Co.,  4  Norris, 
293,  an  authority  which  has  been  cited  with  ap- 
proval in  many  later  cases  and  never  disputed. 
The  facts  there  were,  that  a  locomotive,  draw- 
ing  a  train  of  oil  cars,  by  negligence,  came  in 
contact  with  a  landslide ;  the  cars  were  broken, 
the  oil  was  set  on  fire,  rsm  into  an  adjacent 
creek,  which  was  at  the  time  swollen,  was  car- 
ried down  the  stream  and  burned  the  plaintiff's 
property.  A  verdict  was  directed  for  the  defen- 
dant, and  the  judgment  was  affirmed  in  the 
Supreme  Court,  which  held:  **We  think  this 
difficulty  maybe  avoided  by  adhering  to  the 
principle  subsUntially  recognized  in  the  Rail- 
road Co.  V.  Kerr,  and  the  Railroad  Co.  v,  Hope; 
that,  in  determining  what  is  proximate  cause, 
the  true  rule  is  that  the  injury  must  be  the  natu- 
ral and  probable  consequence  of  the  negligence, 
such  a  consequence  as,  under  the  surrounding 
circumstances  of  the  case,  might  and  ought  to 
have  been  foreseen  by  the  wrong-doer  as  likely 
to  flow  from  his  act.     It  would  be  unreasonable 
to  hold  that  the  engineer  of  the  train  could 
have  anticipated  the  burning  of  the  plaintiff's 
property  as  a  consequence  likely  to  flow  from 
his  negligence  in  not  looking  out  and  seeing  the 
landslide.      The   obstruction  itself  was  unex- 
pected.   The  probable  consequences  of  the  col- 
lision, such  as  the  engineer  would  have  a  right 
to  expect,  would  be  the  throwing  of  the  engine 
and  a  portion  of  the  train  off  the  track.     Was 
he  to  anticipate  the  bursting  of  the  oil  tanks, 
the  oil  Uking  fire,  the  burning  oil  running  into 
and  being  carried  down  the  stream,  and  the 
sadden  rising  of  the  waters  of  the  stream,  by 
means  of  which,  in  part  at  least,  the  burning 
oil  set  fire  to  the  plaintiff's  building?     This 
would  be  a  severe  rule  to  apply."     Now,  what 
is  the  result  of  the  application  of  the  rule  there 
established  to  the  facts  of  the  present  case  ? 
The  engineer  could  anticipate  that  if  he  ran  too 
rapidly  or  failed  to  blow  the  whistle  or  ring  the 
bell  that  he  might  strike  a  woman  on  the  cross- 
ing, and  that  she  would  be  injured  ;  but.  could 
he  anticipate  that  her  body  would  be  carried 
over  the  distance,  indefinite  under  the  testi- 
mony, between  the  crossing  and  the  platform, 
and  there  be  thrown  against  a  man  in  such  a 
way  as  to  harm  him?    There  is  a  possibility  of 
such  a  result,  because  it  has  actually  occurred, 
but  it  is  the  most  remote  kind  of  a  possibility. 
In  fkct,  the  slowing  of  the  train  and  the  blow- 
ing of  the  whistle  would  ordinarily  be  a  matter 
of  entire  indifference  to  a  man  standing  on  the 
platform  of  the  station.     It  would  have  relation 
to  him  so  seldom  that  it  could  be  said  with  com- 
parative truth,  that  it  does  not  affect  him  at  all. 


But  it  is  urged  that  it  was  the  duty  of  the  defen- 
dant to  blow  the  whistle,  and  the  failure  to  per- 
form this  duty  was  negligence  in  a  general  sense, 
and  that,  as  a  result,  the  woman  was  without 
warning  and  got  upon  the  track,  and,  being 
there,  she  was  struck  and  thrown  against  the 
plaintiff.     The  fatal  defect  of  this  reasoning  is 
that  it  assumes,  what  is  essential  in  every  case 
to  prove,  that  the  negligence  of  which  com- 
plaint is  made  was  the  cause  of  the  accident.  It 
may  be  conceded  that  if  it  appeared  that  the 
accident  was  due  to  the  concurrent  negligence 
of  both  the  defendant  and  the  woman,  each 
would  be  responsible ;  but  still  it  would  have  to 
be  shown  that  the  negligence  of  the  defendant 
was  an  efficient  moving  cause.      How  do  we 
know  that  the  failure  to  blow  the  whistle  had 
any  effect  in  bringing  this  woman  upon  the 
track  ?    So  far  as  appears^  she  may  have  both 
seen  and  heard  the  train  coming  and  concluded 
to  take  the  risk  with  deliberation,  and  if  so,  the 
blowing  of  the  whistle  would  have  been  without 
effect.     The  mule  case,  Fisher  v,  Pennsylvania 
R.  R.  Co.,  126  Pa.  294,  where  it  was  held  that 
it  was  not  the  duty  of  the  defendant  company 
to  blow  a  whistle,  in  order  to  warn  a  mule,  is 
authority  for  the  proposition,  that  it    is  not 
enough  to  show  general  negligence  in  the  failure 
to  blow  a  whistle  at  a  crossing,  but  that  the 
plaintiff  must  go  further  and  show  that  the  acci- 
dent was  the  result  of  the  negligence.      Chief 
Justice  Gibson  said,  in  Railro^  Co.  v.  Skinner, 
7  Harris,  302:  ''Granting,  what  one  of   the 
witnesses  testified,  that  the  cow  might  have  been 
seen  at  the  distance  of  fifty  rods  by  the  wayside, 
and  granting  that  the  train  mi^ht  have  been 
stopi^  within  it,  yet  the  engmeer  was  not 
bound  to  stop  it.     He  had  no  reason  to  appre- 
hend that  she  would  leap  into  the  jaws  of  death, 
or  that  it  was  necessary  to  anticipate  her."     If 
the  engineer  could  not  anticipate  that  a  cow 
would  so  run  into  danger,  much  less  could  he, 
looking  at  the  situation  from  the  position  of  his 
duty  to  a  man  on  a  platform  some  distance 
ahead  of  him,  anticipate  that  a  sensible  being 
wcMild  put  herself  before  an  approaching  train. 
Suppose  the  obstruction  on  the  track  had  been 
a  log,  put  there  by  some  one  in  an  effort  to 


overthrow  the  train ;  that  case  would  come  di- 
rectly within  the  authority  of  Fredericks  v.  The 
Railroad,  157  Pa.  116,  where  it  was  held  that 
railroads  are  not  bound  to  take  precautions 
against  the  criminal  acts  of  strangers.  Suppose 
this  woman  thrust  herself  before  the  train  as  a 
felo  de  se;  her  body  is  then  exactly  in  the  same 
relation  to  the  train  as  a  log ;  that  is,  it  is  an 
obstruction  put  before  the  train  in  an  effort  to 
commit  a  crime.  The  probability  is  that  she 
was  not  a  suicide,  but  the  evidence  in  the  case 
fails  to  account  in  any  way  for  her  presence 
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there,  and  it  is  iDcumbent  upon  plaintiff,  before 
he  can  recover,  to  show  that  the  negligence  of 
the  defendant  produced  the  accident. 

Let  us  compare  the  facts  in  this  case  with 
those  in  the  case  of  Passenger  Ry.  Co.  v,  Trich, 
supra.  There  the  plaintiff  was  thrown  from  a 
railway  car  into  the  street  in  consequence  of  the 
negligence  of  the  driver  of  the  car.  While  lying 
there  she  was  injured  by  being  run  over  by  a  run- 
away team.  Though  one  falling  into  a  crowded 
street  would  be  quite  likely  to  fall  in  front  of  a 
passing  wagon,  it  was  held  there  such  a  result 
was  only  possible  and  not  probable,  and  that 
the  team  constituted  an  intervening  cause  for 
which  the  car  company  was  not  responsible. 
Can  it  be  said  that  the  presence  of  the  woman 
in  this  case  was  any  less  an  intervening  cause, 
or  any  more  likely  to  be  foreseen  than  the  pre- 
sence of  the  team  ?  It  is  true  that  women  do 
frequently  go  over  railroads  at  crossings,  and  it 
is  also  true,  that  wagons  in  great  numbers  trav- 
erse the  streets. 

Our  attention  is  called  to  the  case  of  Alabama 
R.  R.  V.  Chapman,  31  Am.  and  Eng.  R.  R. 
Cas.  394,  which  is  somewhat  similar  in  its  facts, 
and  where  a  recovery  was  permitted.  It  is  per- 
haps enough  to  say  that  the  law  of  negligence 
has  developed  into  a  system  in  Pennsylvania, 
and  that,  therefore,  authorities  from  other  States, 
however  respectable  and  well  reasoned,  cannot 
be  always  followed.  That  case  was  decided 
upon  the  ground  that  the  force  given  by  the 
blow  of  the  train  to  the  cow  had  not  terminated, 
and  this  fact  appeared  from  the  testimony.  In 
the  present  case  we  do  not  know  how  the 
woman's  body  got  over  the  intervening  space 
between  the  crossing  and  the  platform.  It  may 
have  been  carried,  and  the  projecting  body  ma^ 
have  come  in  contact  with  the  platform,  or  it 
may  have  been  thrown  by  the  first  impact,  but 
either  theory  is  only  conjectural. 

In  the  case  of  Township  of  West  Mahanoy 
V,  Watson,  iia  Pa.  574,  where  a  team  of  horses 
were  frightened  at  a  heap  of  ashes  negligently 
left  on  the  highway,  ran  off,  and  were  subse- 
quently found  dead  upon  a  railroad  track  five  or 
six  miles  away,  having  been  killed  by  a  moving 
locomotive,  the  Court  refused  to  infer  that  they 
had  run  there  under  the  impulse  of  the  fright. 
In  the  absence  of  proof  of  a  continuous  flight, 
the  Court  held  that  it  could  not  be  presumed. 
For  these  reasons  the  motion  to  take  off  the 


non-suit  is  refused ;  but  it  ought  to  be  added, 
that  the  conclusion  here  reached  is  not  the 
unanimous  opinion  of  the  Court.       f.  b.  n. 


<!lrpljans'  Court. 


January,  '94,  24a 

Erwin's  Estate. 

Practice  in  the  Orphans'    Court— Will^Is sue 
d,  V,  n. 

Where  an  attack  is  made  upon  the  whole  will,  which 
is  alleged  to  hare  been  procured  through  undue  influ- 
ence, separate  issues  of  devismnt  vel  non  as  to  each  be- 
quest will  not  be  awarded. 

Exceptions  to  precept  and  issue. 

The  issue  awarded  in  this  case  was  to  deter- 
mine the  validity  of  the  whole  will.  Some  of 
the  legatees  filed  exceptions  to  this  form,  asking 
that  separate  issues  be  granted  as  to  each  clause 
of  the  will. 

John  G.  Johnson^  for  exceptant. 

Af.  Hampton  Todd^  for  contestant. 

March  30,  1895.  Hanna,  P.  J.  The  ingcn- 
uity  of  counsel  has  introduced  a  novelty  in  prac- 
tice which,  if  adopted  in  this  proceeding,  we 
fear  would  only  end  in  great  embarrassment. 
The  matter  now  before  us  is  not  one  in  which  it 
would  be  proper  to  award  a  separate  issue  as  to 
the  bequests  in  the  alleged  will  of  testatrix.  It 
has  proceeded,  from  the  beginning,  upon  the  as- 
sumption that  the  entire  will  is  invalid,  and  was 
procured  through  undue  influence,  alleged  to 
have  been  exerted  by  the  improper  procurement 
of  the  testamentary  paper.  It  is  not  conceded 
that  any  of  the  bequests  are  valid.  If  that  were 
so,  then  the  issue  might  be  confined  to  those  at- 
tacked ;  but  here  the  assault  is  made  upon  the 
entire  testamentary  paper,  and  that  is  the  ques- 
tion to  be  determined. 

We  see  no  reason  to  depart  from  the  usual 
practice  in  such  cases,  viz.,  to  award  the  general 
issues  which  are  presented,  and  therefore  must 
dismiss  the  exceptions. 

Exceptions  dismissed  and  issues  awarded. 
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g)U3preme  Court- 


July,  '94, 63.  Febnuuy  $,  i89S- 

The  Pennsylvania  Schuylkill  Valley  R. 
R.  Co.  V.  The  Spring  City  Gas  Light 
Company. 

Eminent  domain — *^Just  compensation^^  for  ex- 
ercise of — Definition  of '^Matter  to  be  consid- 
ered hy  the  jury  in  determining  the  value  of 
the  land  taken — Evidence — Expert  testi 
mony. 

Where  land  it  taken  in  the  ezerdse  of  the  right  of 
eminent  domnin,  "just  compensation''  thereibr  is  snch  a 
sum  as  shall  eqaal  the  difference  between  the  fair  market 
nliie  of  the  propertjr  entered,  before  the  entry  and  after 
it  If  die  entire  lot  is  taken,  its  value  at  the  time  of  tak- 
ing determines  the  amonnt  of  the  damages.  If  part 
oiJy  is  taken  9  the  inry  should  ascertain  the  value  of  what 
fCBudns,  and  the  difference  between  this  and  the  value 
of  the  whole  before  the  entry  was  made  fixes  the  measure 
of  damages. 

The  jury  must  not  be  allowed,  in  determining  the  value 
of  the  land  taken,  to  conjecture  what  use  the  owner 
mi^t  have  made  of  it  in  the  future  had  it  not  been 
tstoi.  Such  values  are  speculative  and  should  not  be 
considered  by  the  jury. 

A  railroad  company  having  taken  by  the  right  of  emi- 
nent domain,  certain  unoccupied  land  of  a  gas  company, 
m  an  action  for  damages,  the  gas  company  claimea  that 
the  land  taken  was  part  of  its  gas  plant,  and  claimed 
twenty-five  thousand  dollars  damages  on  the  ground  that 
its  phmt  had  been  impaired.  On  cross-examination  the 
treasurer  of  the  gas  company  testified  that  the  entire  cap- 
ital stock  of  the  compny  was  but  j|35,ooo.  On  motion 
of  the  plaintiff  this  evidence  was  stricken  out : 

HiU.  thai  on  the  plaintifi*s  theonr  the  question  at  is- 
loe  was  the  difference  in  value  of  the  plant  before  and 
after  entry,  and  the  evidence  was  relevant,  and  should 
not  have  been  stricken  out. 

Expert  testimony  is  only  admissible,  when  the  matters 
in  whidi  the  expert  is  experienced  are  relevant  to  the  is- 


A  witness  professing  to  be  an  expert  as  to  the  value 
and  use  of  the  appliances  necessary  to  the  production  of 
ns,  b  not  a  competent  witness,  where  a  taking  of  land 
by  right  of  eminent  domain  has  not  interfered  with  the 
Machinery  and  structures  of  the  gas  works. 

Appealer  the  Pennsylvania  Schuylkill  Valley 
^Iroad  Company,  aefendant,  from  the  judg- 
ment of  the  Common  Pleas  of  Montgomery 
County,  in  an  action  brought  by  the  Spring 


City  Gas  Light  Company,  to  recover  damages 
for  land  approj;)riated  and  injured  by  the  de- 
fendant in  the  exercise  of  the  right  of  eminent 
domain. 

Upon  the  trial,  before  Weand,  T.,  the  follow- 
ing facts  appeared :  The  Spring  City  Gas  Light 
Company,  the  plaintiff  in  the  case,  is  a  corpora- 
tion located  in  Royersford,  Montgomery  County, 
and  owned  a  plot  of  ground  upon  the  Schuylkill 
River.  The  Borough  of  Spring  City  is  on  the 
other  side  of  the  river,  in  Chester  County.  The 
two  boroughs  were  connected  by  a  bridge  across 
the  SchuyUcill  and  had  together  about  a  popula- 
tion of  4,000.  The  plaintiff  had  manufactured 
gas  in  this  plant  for  a  number  of  years,  and  had 
its  pipes  in  some  of  the  streets  of  both  boroughs. 
The  defendant  company  located  a  branch  run- 
ning from  its  railroad  from  the  Chester  County 
side  across  the  river  Schuylkill  to  Royersford 
and  occupying  First  avenue  below  Main  street 
where  opened,  and  above  Main  street  on  the 
laid  out,  but  unopened  part  of  First  avenue  it 
extended  in  front  of  the  plaintiff's  plant.  No 
part  of  this  branch  railroad  occupied  any  por- 
tion of  the  plaintiff's  ground  in  use,  and  the 
operation  of  the  plaintiff^s  works  was  in  no  way 
interfered  with  in  the  manufacture  or  distribu- 
tion of  the  gas  to  the  boroughs.  After  the 
branch  had  been  built  the  gas  works  were  exactly 
in  the  same  condition  and  operation,  as  they 
were  in  before.  The  land  taken  by  the  appro- 
priation of  the  branch  including  the  street  was 
267-1000  of  an  acre.  The  plaintiff  company 
laid  its  damages  at  ^25,000. 

It  appeared  that  while  the  gas  company  had 
been  in  operation  a  good  many  years,  no  divi- 
dend on  die  stock  lud  been  made.  In  cross- 
examination  the  treasurer  of  the  gas  company 
testified  that  the  capital  stock  of  the  company 
was  ^25,000.  On  motion  of  the  plaintiff",  this 
testimony  was  stricken  out.  (Thiid  assignment 
of  error.)  John  Slingluff,  one  of  the  witnesses 
of  the  plaintiff,  and  called  as  an  expert,  testified, 
inter  alia^  as  follows : 

<<I  am  pretty  well  acquainted  with  the  gas 
plants,  and  have  paid  considerable  attention  to 
them.  I  was  on  the  property  at  the  time  the 
gas  works  were  first  started.  I  don't  know  how 
many  years  ago  that  was.  Quite  a  good  many 
years.  I  have  known  it  there,  and  I  have  seen 
it  in  passing  often.  I  have  been  on  the  prop- 
erty two  or  three  times,  probably  three  or  four 
times.  I  think  only  once  actually  on  before  the 
railroad  came  there.  I  was  not  acquainted  with 
its  market  value.  I  wouldn't  buy  it  except  for 
the  purpose  of  a  gas  works.  I  don't  know  any- 
thing about  the  value  of  other  properties  up 
there.  I  think  I  am  able  from  my  knowledge 
in  that  line  of  property  and  my  acquaintance 
with  this  property  with  the  plant  on  it  before 
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the  railroad  to  tell  the  fair  market  value.  I 
think  it  is  very  probable  it  might  be  used  for 
other  purposes.  I  do  not  know  the  value  of 
properties  at  Royersford.  I  should  think  it 
would  be  good  for  other  purposes.  I  do  not 
think  I  am  able  to  express  an  opinion  as  to  its 
market  value  for  other  purposes.  My  judgment 
as  to  its  value  is  alone  for  the  purpose  of  gas 
works.  'If  I  was  going  to  purchase  I  think  I 
would  get  all  the  information  I  could.  That 
would  have  a  great  deal  of  weight  with  me,  if 
there  was  anything  in  it  from  the  past  records.' 
I  am  npt  acquainted  with  the  market  value  of 
real  estate  generally  in  this  locality,  or  of  the 
improvements.*' 

The  defendant  moved  to  strike  out  all  of  his 
testimony.  Motion  overruled.  (Fourth  assign- 
ment of  error.)  The  plaintiff  submitted,  inter 
alia,  the  following  point : 

ist.  *<In  ascertaining  the  market  vahie  of  the 
property  in  question,  if  the  jury  find  that  its 
highest  and  most  available  use  at  the  time  of  the 
taking  was  that  of  a  gas  plant  they  have  a  right 
to  consider  the  future  growth  of  the  Borough  of 
Spring  City  and  Royersford,  the  increased  de- 
mand for  gas  so  Ceu*  as  those  considerations  af- 
fect its  market  value,  and  if  the  jury  further  find 
that  by  reason  of  the  location  of  the  railroad 
through  the  property  its  availability  has  been 
curtailed,  lessened  or  partly  destroyed,  they 
have  the  right  to  consider  these  questions  so  far 
as  they  affected  the  market  value  of  the  property 
as  a  whole  immediately  after  the  taking."  An- 
swer. I  affirm  this  to  be  the  law.  (First  as- 
signment of  erroj.)  Verdict  for  plaintiflfe  for 
^10,000  and  judgment  thereon.  Whereupon 
the  defendant  took  this  appeal,  assigning  for  er- 
ror the  objection  and  admission  of  testimony 
as  above,  and  the  answer  to  plaintiffs  point. 

Charles  H.  Siinson,  (with  him  C  Henry 
Stinson  and  William  F,  Solly),  for  appellant. 

JV.  H,  Larzelere^  (with  him  E.  L,  Hallman 
and  William  Rennyson),  for  appellee. 

March  18, 1895.  Williams,  J.  The  general 
principles  relating  to  the  exercise  of  eminent 
domain,  and  compensation  to  be  made  to  those 
against  whom  it  is  directed,  are  very  familiar 
though  they  seem  at  times  to  be  forgotten.  The 
power  to  take  is  a  prerogative  of  the  govern- 
ment. It  is  to  be  exercised  only  in  the  interest 
of  the  public.  It  may  be  granted  to  municipal 
and  other  corporations  to  promote  such  munici- 
pal improvements,  and  such  business  enterprises 
as  are  calculated  to  advance  the  general  welfare. 
Private  interests  must  give  way  when  the  public 
good  requires  it,  and  the  power  by  which  this  is 
compelled  is  that  of  eminent  domain.  Its  exer- 
cise may  sometimes  involve  inconvenience  or 
positive  hardship  to  the  private  citizen ;  but  it  is 


the  State  or  its  grantee  that  enters,  and  for  a 
purpose  that  the  government  has  deemed  of  suffi- 
cient general  importance  to  make  such  entry 
justifiable.  But  the  State  or  its  grantee  most 
make ''just  compensation"  for  the  property  taken 
or  destroyed. 

What  is  a  just  compensation  in  any  given  case 
may  be  said  to  be  a  mixed  question  of  law  and 
fact.  The  law  provides  a  generd  formula.  The 
jury  applies  this  formula  to  the  facts  in  each  par- 
ticular case.  The  just  compensation  is  such  a 
sum  as  shall  equal  the  difference  between  the 
fair  market  value  of  the  property  entered  before 
the  entry  and  after  it.  What  that  sum  i$  must 
be  determined  by  the  jury  from  evidence  relat- 
ing to  that  subject.  If  an  entire  lot  is  taken  its 
value  at  the  dme  of  taking  determines  the 
amount  of  the  damages.  If  part  only  is  taken 
the  jury  should  ascertain  the  value  of  what  re- 
mains and  the  difference  between  this  and  the 
value  of  the  whole  before  the  entry  was  made 
fixes  the  measure  of  damages.  That  difference 
is  a  "just  compensation"  to  the  individual  for 
what  has  been  taken  from  him  for  the  use  or 
benefit  of  the  public.  This  rule  is  easy  of  state- 
ment, and  it  is  within  the  easy  comprehension 
of  laymen  who  serve  as  jurors.  It  has  been  laid 
down  in  a  multitude  of  cases  and  is  setded  as 
well  as  repeated  decisions  can  settle  any  legal 
principle. 

The  first  assignment  of  error  complains  that 
this  rule  was  disregarded  by  the  Court  below  in 
the  affirmance  of  the  plaintiffs  first  point.  This 
point  asked  an  instruction  to  the  jury  that  "in 
ascertaining  the  market  value  of  the  property  in 
question  if  the  jury  find  that  its  highest  available 
use  at  the  time  of  the  taking  was  that  of  a  gas 
plant,  they  have  a  right  to  consider  the  futnre 
growth  of  the  borough  of  Spring  City  and 
Royersford,  the  increased  demand  for  gas,  as  fax 
as  these  considerations  affect  its  market  value ; 
and  if  the  jury  fitfther  find  that  by  reason  of  the 
location  of  the  railroad  through  the  property  Hs 
availabiHty  has  been  curtailed,  lessened  or  partly 
destroyed,  they  have  the  right  to  consider  these 
questions  as  far  as  they  affect  the  market  value 
of  the  property  as  a  whole  immediately  after  the 
taking." 

The  affirmance  of  this  point  without  qualifica- 
tion opened  the  door  to  conjecture  upon  sub- 
jects incapable  of  present  ascertainment,  and 
was  calculated  to  confuse  rather  than  aid  the 
jury.  It  permitted  them  to  conjecture  the  "fu- 
ture growth"  of  Spring  City  and  Royersfotd 
without  limit  as  to  the  distance  to  which  their 
conjectures  might  extend.  It  then  permitted 
them  to  conjecture  an  increased  demand  for  gas 
to  light  the  cities  they  had  imagined  to  exist  in 
"the  future;"  a  demand  so  greatly  increased 
that  the  company  could  not  supply  it  widi  its 
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present  facilities,  and  such  additional  ones  as  the 
remainder  of  the  land  would  enable  it  to 
provide ;  and  that  the  company  might  then  suf- 
fer loss  on  account  of  its  inability  to  meet  such 
increased  demand.  They  were  invited  to  make 
use  of  these  results  of  their  conjectures  to  fix  the 
market  value  of  the  land  taken.  No  more  specu- 
lative and  imaginary  considerations  affecting  the 
vahie  of  the  land  taken  could  have  been  thrown 
into  the  jury  box. 

The  damages  should  have  been  ascertained  by 
fixing  the  fair  market  value  of  the  plaintiff's  land 
before  the  taking  and  its  value  immediately  after 
the  taking.  The  difference  would  have  repre- 
sented the  actual  loss,  and  therefore  the  <<just 
compensation"  necessary  to  make  the  plaintiff 
whole. 

The  third  assignment  of  error  must  also  be 
sustained.  The  plaintiff  sought  td  treat  this  un- 
occupied land  as  part  of  its  gas  plant  and  assess 
the  damages  sustained  upon  the  theory  that  the 
value  of  its  plant  had  been  impaired.  No  part 
of  its  actual  plant  was  taken,  injured  or  de 
stroyed.  Its  operations  were  not  interfered  with 
in  the  slightest  degree,  yet  it  was  claimed,  and 
testimony  was  given  tending  to  show,  that  the 
gas  plant  had  suffered  in  damages  to  the  extent 
of  twenty- five  thousand  dollars.  What  had  ac- 
tually taken  place  was  the  appropriation  by  the 
defendant  of  a  quarter  of  an  acre  of  ground 
which  the  gas  company  had  never  occupied  ex- 
cept by  including  it  within  its  general  enclosure. 
If  this  piece  of  ground  was  to  be  treated  as  a 
part  of  the  gas  plant  and  its  value  fixed  upon 
that  basis,  it  is  too  clear  to  admit  of  argument 
that  the  value  of  the  plant  as  a  whole  before 
the  entry  was  made  upon  it  was  not  only  a 
proper  but  a  necessary  subject  of  investigation 
What  was  the  plant  worth  before  the  entry  and 
what  was  it  worth  immediately  after,  were  the 
questions  the  jury  had,  upon  that  theory,  to  deter 
nune ;  and  tne  difference  between  these  values 
would  represent  the  loss  sustained. 

The  amount  of  the  capital  stock  was  some  evi- 
dence upon  the  subject  of  actual  value,  and  it 
was  competent  therefore  to  place  this  before  the 
jury.  The  same  thing  is  true  of  its  net  earnings. 
If  its  entire  capital  stock  had  been  but  twentv- 
five  or  thirty  thousand  dollars  and  it  had  paid 
but  little  or  nothing  in  the  way  of  profits  to  the 
holders,  the  absurdity  of  the  demand  for  I25,- 
000  in  damages  to  a  plant  that  had  not  been 
interfered  with  except  by  the  reduction  of  the 
area  of  its  unused  land,  and  that  was  worth  as  a 
whole  no  more  than  was  thus  claimed,  would 
have  been  apparent.  If  the  land  taken  was  to 
be  valued  as  land  merely,  then  the  capital  stock, 
the  volume  of  the  business  and  its  character  as 
to  profits  were  immaterial ;  but  if  the  land  was 
to  be  treated  as  part  of  a  gas  plant,  and  dam- 


ages were  to  be  assessed  on  that  basis,  then  the 
value  of  the  plant  was  a  pertinent  and  indeed  a 
necessary  inquiry. 

The  fourth  assignment  of  error  requires  some 
notice.  It  complains  that  the  motion  of  counsel 
for  defendant  to  strike  out  the  whole  of  the  tes- 
timony of  John  Slingluff  was  refused.  Some  por- 
tions of  it  ought  to  have  been  struck  out,  but 
some  portions  of  it  were  admissible,  and  we  can 
not  say  it  was  error  to  refuse  the  motion  as 
made. 

The  assignment  suggests  the  question,  how- 
ever, as  to  the  extent  to  which  expert  testimony 
is  competent  in  a  case  like  this.  One  who  is 
familiar  with  the  vahie  of  land  in  the  vicinity  of 
the  land  taken  might  be  offered  as  an  expert 
upon  that  subject ;  but  a  knowledge  of  values  in 
Philadelphia  or  Norristo wn  would  not  qualify  a  wit- 
ness to  speak,  as  an  expert,  of  values  in  Royers- 
ford.  So  a  man  might  be  familiar  with  the  value 
and  use  of  the  appliances  necessary  to  the  produc- 
tion of  gas,  so  as  to  be  qualified  to  speak  as  an 
expert  of  the  value  and  effectiveness  of^he 
machinery  and  fixtures  used  in  any  given  gas 
works,  but  unless  these  are  injured  or  their  oper- 
ation interfered  with  by  the  entry  complained 
of,  it  is  not  easy  to  see  what  place  there  is  for 
such  an  expert  in  the  witness  box.  In  this  case 
the  machinery  and  structures  of  the  gas  works 
were  untouched.  Its  productiveness  was  not 
diminished  in  the  slightest  degree.  There  is 
still  room  within  the  enclosure  to  increase  the 
capacity  of  the  works,  if  an  increase  should  be- 
come necessary ;  but  up  to  the  time  of  the  entry 
by  the  defendant,  and  up  even  to  the  time  of 
the  trial  in  the  Court  below,  no  such  increase 
had  been  found  necessary.  The  plaintiff  had 
been  deprived  of  one-quarter  of  an  acre  of  un- 
occupied land  and  of  nothing  more.  Mr.  Sling- 
luff did  not  pretend  to  know  the  value  of  the 
land.  He  said :  "I  am  not  acquainted  with  the 
market  value  of  real  estate  generally  in  the 
locality  or  the  improvements.  ...  I  can't  aay 
that  I  know  the  value  of  any  properties  includ- 
ing improvements  in  Royersford."  His  expert 
knowledge  related  to  machinery  for  producing 
gas  and  the  process  of  manufacture,  neither  of 
which  were  involved  in  this  controversy. 

But  it  is  contended  that  inasmuch  as  the  land 
taken  was  within  the  exterior  lines  of  the  tract 
owned  by  the  plaintiff,  and  upon  which  its  gas 
works  were  situated,  it  was  therefore  part  of 
the  gas  plant.  This  is  a  non  sequitur.  The 
fact  stated  does  not  support  the  conclusion. 
Whatever  is  necessary  or  convenient  to  the  pro- 
duction, storage,  and  distribution  of  gas  is  part 
of  the  gas  plant.  On  the  other  hand  that  which 
is  not  used  or  needed  for  use  in  the  actual  busi- 
ness of  the  company  is  not  a  part  of  the  plant 
though  owned  by  the  gas  company. 
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What  may  happen  in  the  next  generation,  if 
the  neighboring  villages  should  become  cities,  is  a 
possibility  that  does  not  concern  the  jury.  They 
might  as  well  conjecture  whether  gas  would  not 
cease  to  be  used  altogether  as  an  illuminant,  and 
its  production  be  abandoned.  The  question  is 
one  of  actual  value,  the  market  value  at  the  time 
of  the  appropriation.  What  was  the  property  of 
the  company  worth  before  it  was  entered  by  the 
defendant?  What  was  its  worth  immediately 
upon  such  entry  ?  The  difference  represents  the 
loss,  if  any,  that  has  been  sustained.  The  judg< 
ment  is  reversed  and  a  venire  facias  de  novo 
awarded. 


s.  H.  T. 


Jan.  '9S,  264.  April  9, 1895, 

Philler  et  al.  v.  Patterson. 

Banks  and  banking — Clearing  House — Clear- 
ing  House  committee — Certificates  issued  by — 
Bona  fide  holder  of  note. 

The  Clearing  House  association  is  merely  an  agreenient 
among  all  the  national  banks  to  make  their  daUy  settle 
ment  at  a  fixed  time  and  place  each  day ;  it  is  not  a  busi< 
nesi  oiganization  or  corporation,  a  partnership  nor  an 
artificial  person  of  any  sort. 

The  Clearing  House  is  the  room  or  place  where  the 
daily  settlements  are  made. 

The  Clearing  House  committee  consists  of  scTeral  per- 
sons selected  by  the  banks  which  compose  the  association, 
in  whose  hands  the  banks  agreed  to  deposit  a  sum  of 
money  or  its  equivalent  in  securities  at  a  fixed  ratio  to 
their  capital  stodc,  to  be  used  for  the  payment  of  balances 
against  them.  For  these  sums  receipts  or  certificates  are 
issued  by  the  committee  in  convenient  sums  for  purposes 
of  settlement,  and  the  cash  or  securities  are  held  hj  tiie 
conunittee  pledged  for  the  payment  of  the  certifioites. 
In  a  suit  by  the  cominittee  against  the  maker  of  a  note 
deposited  by  one  of  the  banlu  for  such  purpose : 

Held,  I.  That  the  committee  having  issued  certificate 
for  the  note,  was  a  bona  fide  holder  of  the  same,  and  not 
affected  by  equities  between  the  maker  and  the  bank. 

2.  That  the  plan  of  issuing  such  certificates  involved 
no  element  of  speculation,  and  no  business  undertaking 
on  behalf  of  the  associated  banks,  and  hence  in  no  way 
violates  any  of  the  statutes  of  the  United  States  relating 
to  national  banks. 

Appeal  of  John  J.  Patterson,  from  the  judg- 
ment of  the  Common  Pleas  No.  i,  of  Philadel- 
phia County,  in  an  action  of  assumpsit  by 
George  Philler  et  al.,  Clearing  House  Commit- 
tee, on  a  note  executed  by  said  Patterson. 

At  the  trial,  before  Biddle,  J.,  plaintiffs 
offered  the  noteof  defendant  dated  February  11, 
1891,  for  ^5,000,  to  order  of  J.  F.  Bailey  and  by 
Uie  latter  endorsed,  and  rested. 

Counsel  for  defendant  offered  in  evidence 
blank  loan  certificate  of  the  Clearing  House 
Committee  of  the  Philadelphia  banks,  and  stated 
diat  he  proposed  to  follow  it  up  by  proof  show- 
ing that  certificates  in  this  form  were  issued  to 


the  Spring  Garden  National  Bank  to  the  aggre- 
gate of  1400,000  in  December,  1890 ;  that  as 
collateral  security  for  the  delivery  of  the  certifi- 
cates above  referred  to  the  Spring  Garden  Na- 
tional Bank,  among  other  collaterals,  deported 
with  the  Clearing  House  Association  a  promis- 
sory note  made  b^  John  J.  Patterson  to  the  or- 
der  of  J.  F.  Bailey,  endorsed  by  J.  F.  Bailey, 
and  dated  September  13,  1890,  wherein  the 
maker  promised  to  pay  to  the  order  of  the  en- 
dorser on  the  thirty-first  day  of 'January,  1891, 
^5000 ;  that  after  the  maturity  of  this  note,  to 
wit,  on  the  seventeenth  day  of  February,  189 1, 
the  Spring  Garden  National  Bank  brought  the 
note  in  suit  to  the  Clearing  Hoiise  Association, 
and  depc^ited  it  as  substituted  collateral  for  the 
note  of  like  amount  due  on  the  thirty-first  day 
of  January,  1891.  Objected  to;  first,  because 
the  paper  which  is  offered  in  evidence  is  not  the 
paper  which  is  described  in  the  offer  of  proof, 
as  the  paper  offered  in  evidence  is  a  certificate  of 
the  Clearing  House  Committee  and  not  by  the 
banks,  as  recited  in  the  offer ;  and,  secondly, 
because  the  evidence  is  immaterial  and  irrelevant 
unless  it  is  coupled  with  an  offer  to  prove  a  de- 
fence to  the  payment  of  the  note  itself.  Objec- 
tion sustained.  Exception  to  defendant.  (Sec- 
ond assignment  of  error. ) 

Counsel  for  defendant  further  offered  to  prove 
by  defendant  that  prior  to  December  3,  1887, 
defendant  and  J.  F.  Bailey  borrowed  from  Nel- 
son F.  Evans  and  Francis  W.  Kennedy  1 17,500, 
and  as  collateral  security  for  the  repayment 
thereof  had  deposited  with  them  |2  7,500  of  the 
second  mortgage  bonds  of  the  Bloomington  and 
Normal  Horse  Railway  Company ;  that  on  De- 
cember 3,  1887,  defendant,  with  Bailey,  sold 
out  their  equity  in  said  bonds  for  I5000  to  said 
Evans  and  the  said  Kennedy,  assuming  to  pay 
the  loan  of  ^17,500  hereinbefore  mentioned, 
and,  as  part  of  tliis  transaction,  Kennedy  and 
Evans  represented  that  it  would  be  necessary  for 
deponent  to  make  and  Bailey  to  endorse  a  note 
for  ^5000,  so  as  to  carry  the  loan  of  that  amount 
until  it  would  be  convenient  for  Kennedy  and 
Evans  to  pay  it  off,  which  they  said  would  be 
done  within  the  next  six  months ;  that  this,  how- 
ever, was  not  done,  and  on  the  maturity  of  the 
furst  note  Francis  W.  Kennedy  informed  witness 
that  he  had  been  unable  to  pay  off  the  loan,  bat 
requested  defendant  to  make  and  Bailey  to  en- 
dorse a  new  note  for  a  like  amount,  which  was 
to  be  used  to  enable  Kennedy  and  Evans  to 
carry  said  loan,  and  thus  the  note  continued  to 
mature  and  be  renewed  on  similar  statements 
made  by  Kennedy  down  until  the  making  of  the 
note  in  suit,  which  occurred  on  February  11, 
1 89 1,  on  or  about  which  date  said  Kennedy 
stated  to  defendant  that  he  had  been  unable  to 
pay  off  said  loan  of  ^5000,  and  requested  de- 
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fendant  to  make  and  Bailey  to  endorse  the  note 
in  soit,  to  be  applied  by  him  in  carrying  the  said 
loan  of  I5000 ;  and,  rel3ring  on  the  truthfulness 
of  those  statements,  defendl^t  made  and  Bailey 
endorsed  the  note  in  suit  and  delivered  the 
same  to  the  said  Francis  W.  Kennedy  for  the 
purposes  aforesaid;  that  such  statement  was 
untrue,  and  was  fraudulently  made  by  said 
Kennedy  to  witness  to  deceive  and  defraud 
him,  and  to  enable  the  said  Kennedy  to  ob- 
tain said  promissory  note  and  use  the  same  for 
his  own  general  purposes,  and  not  for  the  pur- 
poses stated  when  the  note  was  made  and  en- 
dorsed and  delivered  to  him,  and  that  at  the 
time  of  the  making  and  delivery  of  the  note  in 
suit  to  said  Kennedy  he  was  the  president  of  the 
Spring  Garden  National  Bank  and  its  chief  exe- 
cutive officer. 

Objected  to,  because  the  defendant  has 
aheady  proved  that  the  plaintiffs  are  bona  fide 
holders  for  value,  having  given  a  full  and  vdu- 
able  consideration  for  the  notes,  and  that  the 
focts^  if  proved,  would  be  no  defence  to  the  ac- 
tion. Objection  sustained.  Exception  to  defen- 
dant.    (First  assignment  of  error.) 

Plaintiff  requested  the  Court  to  charge  the 
jury  as  follows:  "Under  the  evidence  in  this 
case  your  verdict  should  be  for  the  plaintiff." 
Answer.  Affirmed.  (Fourth  assignment  of 
error.) 

Defendant  requested  the  Court  to  charge  the 
jury  as  follows : — 

'^ First,  That  under  the  statute  of  the  United 
States  known  as  the  National  Bank  Act  the 
plaintiff  cannot  maintain  this  action."  Answer. 
Refused.     (Fifth  assignment  of  error.) 

^*Second.  The  undisputed  evidence  in  this 
cause  shows  that  the  Clearing  House  Association 
of  the  Banks  of  Philadelphia  is  composed  of 
banks  incorporated  under  the  provisions  of  the 
statute  of  the  United  States  known  as  the  Na- 
tional Bank  Act  and  its  supplements,  and  that 
under  the  provisions  of  that  statute  there  is  no 
authority  to  maintain  the  pending  action.  An- 
swer,    Refused.     (Sixth  assignment  of  error.) 

** Third,  The  undisputed  evidence  in  this 
case  shows  that  the  Clearing  House  Association 
of  the  Banks  of  Philadelphia  is  composed  of  na- 
tional banks  incorporated  under  the  provisions 
of  the  statutes  of  the  United  States  in  reference 
to  national  banks,  and  that  the  pending  suit  is 
brought  by  the  plaintiffs  in  their  capacity  as  the 
Clearing  House  Committee  of  said  association 
and  for  the  use  and  benefit  of  said  association ; 
that  there  is  no  authority  under  the  provisions  of 
the  aforesaid  statute  of  the  United  States  or 
otherwise  to  maintain  the  present  action  either 
in  the  name  of  the  Clearing  House  Association 
of  the  Banks  of  Philadelphia  or  in  the  names  of 
the  respective   plaintiffs,   being  the    Clearing 


House  Committee  of  the  Clearing  House  Asso- 
ciation of  the  Banks  of  Philadelphia.  Answer, 
Refused.     (Seventh  assignment  of  error.) 

** Fourth.  That  under  the  evidence  in  this 
case  and  the  statutes  governing  national  banks 
the  plaintiffs  cannot  maintain  the  pending  action 
against  the  defendant."  Answer.  Refused. 
(Eighth  assignment  of  error.) 

^* Fifth,  That  under  all  the  evidence  in  this 
cause  the  verdict  must  be  for  the  defendant." 
Answer,  Refused.  (Ninth  assignment  of  er- 
ror^ 

The  Court  charged  the  jury  as  follows : — 

"Gentlemen  of  the  jury:  The  only  qu^- 
tion  in  this  case  is  a  question  of  law,  which  is  a 
matter  that  I  have  to  decide.  As  fax  as  yon  are 
concerned  the  note  is  there  which  it  is  admittted 
has  never  been  paid.  Under  those  circum- 
stances, of  course,  your  verdict  will  be  for  the 
plaintiff.  I  affirm  the  plaintifis'  point  and  refuse 
the  points  of  the  respective  defendants."  (Third 
assignment  of  error.) 

Verdict  and  judgment  for  plaintiff  for  ^5,997. 

Defendant  appealed,  assigning  for  error  the 
rulings  above  noted. 

M,  Hampton  Todd^  for  appellant. 

The  Spring  Garden  National  Bank  was  not  a 
bona  fide  holder  for  value,  and  had  the  suit  been 
in  its  name  there  could  have  been  no  recovery. 

Lerch  Hardware  Co.  v.  Bank,  109  Pft.  240. 

Notice  to  the  president  of  the  bank  was  no* 
tice  to  the  bank. 

Millward-Qiff  Cracker  Co*s.  Est.,  161  Pa.  167. 

The  Clearing  House  Committee  of  the  Clear- 
ing House  Association  of  the  Banks  of  Philadel- 
phia stands  in  no  better  position  in  regard  to  the 
notes  which  it  received  from  the  Spring  Garden 
Bank  than  the  Spring  Garden  National  Bank  did 
itself. 

Millward-Cliff  Cracker  Co's.  Est.,  161  Pa.  167.   ' 

A  clearing  house  simply  for  the  purpose  of 
setding  daily  balances  between  banks  composing 
the  association  is  a  great  public  convenience  and 
perfectly  lawful,  but  we  submit  that  there  is  no 
authority  under  the  provisions  of  the  National 
Bank  Act  for  the  national  banks  forming  the 
Clearing  House  Association  of  Philadelphia  to 
enter  into  the  agreement  of  September  24, 1873, 
as  amended  October  18,  1873,  and  repromul- 
gated  November  18,  1890;  nor  was  there  any 
authority  in  said  Clearing  House  Association, 
either  directly  or  acting  through  its  governing 
committee,  the  plaintiffs  in  this  action,  to  issue 
the  {400,000  of  loan  certificates  in  this  case  to 
the  Spring  Garden  National  Bank,  or  to  receive 
and  hold  collateral  securities,  and  especially  the 
note  in  suit,  from  the  Spring  Garden  National 
Bank  to  secure  the  repayment  by  the  said  bank 
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of  the  amount  of  said  certificates  to  the  holders 
thereof  with  interest ;  nor  have  the  said  associ- 
ated banks,  dther  directly  in  their  own  name, 
or  indirectly  through  the  instrumentality  of 
their  governing  committee  for  the  use  of  said 
associated  banks,  a  right  to  maintain  an  action 
on  the  note  in  suit  against  the  defendant ;  nor 
can  such  Clearing  House  Association,  or  its  com- 
mittee, become  a  bona  fide  holder  for  value 
thereof.  In  short,  it  has  no  authority  in  law  to 
purdiase  the  note  in  suit  or  to  maintain  an  ac- 
tion upon  it.  We  submit  that  the  issuance  of 
these  loan  certificates,  and  the  receipt  of  collat- 
erals to  secure  their  payment  with  interest,  are 
without  authority  of  law  and  absolutely  void. 

There  is  nothing  contained  in  the  National 
Bank  Act  that  authorizes  the  formation  of  an  as- 
sociation of  banks  for  such  purposes.  Indeed 
the  authority  to  organize  a  national  bank  is  by 
express  terms  limited  to  '^natural"  persons. 

We  further  contend,  first,  that  notice  to  the 
Spring  Garden  National  Bank  that  the  note  in 
suit  was  obtained  from  the  defendant  by  fraud, 
is  likewise  notice  to  the  Clearing  House  Associa- 
tion, because  notice  to  one  member  of  an  asso- 
ciation within  the  scope  of  its  purposes  is  notice 
to  all  the  members  of  that  association,  and  this 
is  especially  shown  by  the  fact  that  the  constitu 
tion  of  the  Clearing  House  Association  expressly 
provides  that  the  associate  banks  at  the  meetings 
of  the  Clearing  House  Association  shall  be 
represented  by  the  president  or  other  executive 
officer.  The  president  in  this  case  was  Francis 
W.  Kennedy. 

The  certificate  of  loan  was  an  unauthorized 
bill  of  credit,  and  hence  the  association  cannot 
maintain  an  action  on  the  same  nor  upon  the 
collaterals  deposited  as  security  for  them. 

Central  Transportation  Company  v.  Pullman's  Car 
Company,  139  U.  S.  24. 

A,  T.  Freedley^  for  appellee. 
All  the  points  raised  here  are  found  in  the 
case  of— 

Phlller  V.  Jewett,  166  Pa.  456. 

The  maker  of  a  promissory  note  cannot  escape 
paymeqt  by  alleging  that  the  Act  whereby  a  sub- 
sequent holder  acquired  it  for  value  was  ultra 
vires, 

Nadonal  Bank  v.  Matthews,  98  U.  S.  628. 
National  Bank  v.  Whitney.  103  Id.  102. 
Swope  V,  Leffingwell,  105  Id.  3. 
Reynolds  v.  Bank,  112  Id.  413. 

Whether  the  contract  was  ultra  vires  or  not, 
the  Spring  Garden  Bank  could  not  raise  the 
question  and  keep  the  fruits  it  received  from  the 
plaintiff,  and  the  appellant  is  in  no  better  posi- 
tion. 

Casey  v.  Credit  Mobilier,  2  Woods,  86. 


Wright  V.  The  Pipe  Line  Co.,  loi  Pa.  204. 
Township  of  Pine  Grove  v,  Talcott,   19  Wallace, 

678. 
Sedgwick  on  Statutory  and  Constitutional  Law,  90. 

'•The  general  doctrine  is  that  where  a  contract 
or  undertaking  which  has  been  entered  into  by 
a  corporation  is  simply  in  excess  of  its  charter 
powers,  and  the  same  has  been  fully  executed, 
the  defence  of  ultra  vires  cannot  be  successfully 
pleaded  in  a  suit  to  enforce  negotiable  securities 
or  other  obligations  which  have  issued  out  of  the 
original  transaction." 

Kingman   County  v,  Cornell  University,  12  U.  S. 
Circuit  Court  of  Appeals,  559. 

The  loan  certificates  are  not  an  issuance  of 
currency. 

Report  of  Comptroller  of  Currency,  1891,  p.  12. 

The  point  that  the  committee  are  not  entitled 
to  sue,  as  not  being  the  absolute  owners  of  the 
note,  is  without  foundation.  They  held  the 
note,  and  they  have  the  legal  title  thereto.  In 
an  action  on  a  negotiable  instrument  any  holder 
is  entitled  to  sue.  The  last  question  which  the 
maker  of  a  promissory  note  has  to  concern  him- 
self with  is  the  name  of  the  plaintiff,  as  such 
maker  is  not  prejudiced,  no  matter  in  what  name 
suit  is  brought.  For  if  there  be  any  other  claim- 
ant to  the  money  the  defendant  can  protect  him- 
self by  paying  the  amount  into  Court,  and  if 
any  defence  exists  as  against  the  supposed  owner 
of  the  note,  the  defendant  sets  up  the  supposed 
ownership  and  makes  his  defence. 

Logan  V.  Cassell,  88  Pat.  290. 
Pearce  v,  Austin,  4  Wharton,  489. 
Holmes  v,  Paul,  6  Am.  Law  Reg.  482. 
Brown  v  Qark,  14  Pa.  469. 
Ward  V,  Tyler,  52  Id.  393. 
Ballentine  v.  McGeagh,4  Brewster,  95. 

May  29,  1895.  Williams,  J.  Two  lines  of 
defence  were  taken  in  this  case  in  the  Court  be- 
low. The  first  of  these  denied  the  capacity  of 
the  plaintiff  to  sue,  and  was  brought  to  the  at* 
tention  of  the  learned  Judge  by  a  prayer  for  in* 
structions  to  the  jury  "that  under  the  evidence 
in  this  case  and  the  statutes  governing  national 
banks  the  plaintiff  can  not  maintain  the  pending 
action  against  the  defendant." 

The  second  alleged  that  the  note  sued  on  was 
made  for  the  accommodation  of  F.  W.  Kennedy, 
president  of  the  Spring  Garden  National  Bank, 
and  that  the  plaintiffs  were  chargeable  with  no* 
tice  of  the  want  of  consideration  as  between  the 
maker  and  E.  W.  Kennedy. 

The  first  of  these  lines  of  defence  makes  it  im- 
portant for  us  to  consider  and  determine  the 
character  and  objects  of  the  Clearing  House  As- 
sociation, the  distinction  to  be  taken  between  it 
and  the  Clearing  House,  and  the  functions  and 
powers  of  the  Clearing  House  Committee. 
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An  examination  of  the  constitution  or  articles 
of  association  adopted  by  the  banks  forming 
**The  Clearing  House  Association  of  the  Banks 
of  Philadelphia,"  shows  the  character  and  ob- 
jects of  the  organization  very  clearly.  In  sub- 
stance these  articles  amount  to  an  agreement 
with  each  other  by  thirty-eight  national  banks 
in  the  City  of  Philadelphia  to  facilitate  and  sim- 
plify the  settlement  of  daily  balances  between 
them  for  their  mutual  advantage.  This  agree- 
ment substitutes  a  settlement  made  at  a  fixed 
place  and  time  each  day  by  representatives  of  all 
the  members  of  the  association,  in  the  place  of 
a  separate  settlement  by  each  bank  with  every 
other  made  over  the  counter.  No  other  object 
is  contemplated  or  provided  for.  The  associa- 
tion does  not  provide  for  any  united  action  for 
any  business  purpose.  It  does  not  contemplate 
the  employment  ol^  capital  or  credit  in  any  enter- 
prise. It  proposes  and  provides  for  co-operation 
to  expedite  and  simplify  the  transaction  by  each 
member  of  the  association  of  its  own  proper 
bu^ess  in  one  particular,  viz.,  the  settlement  of 
daily  balances  with  the  other  national  banks  do- 
ing business  in  the  city.  Incidentally,  co-opera- 
tion in  this  particular  would  tend  to  bring  the 
banks  belonging  to  the  association  into  closer 

.  relations,  enable  them  to  become  more  familiar 
with  the  volume  of  business  and  the  actual  con- 
dition of  each  other,  and.  open  the  way  to  make 
them  mutually  helpful  in  times  of  financial  strin- 
gency ;  but  these  results  are  incidental  only. 

The  Clearing  House  Association  is  nothing 
more  nor  less  than  an  agreement  among  thirty- 
eight  national  banks  to  make  their  daily  settle- 
ments at  a  fixed  time  and  place  each  day.  To 
carry  this  agreement  into  operation  it  became 
necessary  to  determine  the  place  and  hour  at 
which  the  settlements  should  be  made.  A  suit- 
able room  was  secured,  fitted  up  with  desks  and 
other  necessary  appliances  at  the  expense  of  the 

'  associated  banks,  and  a  manager  chosen  to  pre- 
side over  it  and  direct  the  action  of  the  clerks 
and  runners  when  in  session.  This  room  is  the 
clearing  place  or,  in  the  language  of  the  consti- 
tution of  the  association,  the  clearing  house.  It 
is  the  place  where  the  representatives  of  the  sev- 
eral bulks  meet,  and  where  all  balances  are 
struck  and  settled  daily  between  the  banks  com- 
posmg  the  association. 

At  the  close  of  each  meeting  the  amount  due 
to  and  from  each  bank  is  definitely  ascertained. 
The  debtor  banks  then  pay  over  to  the  manager 
the  gross  balances  due  from  them  to  settle  their 
^counts  with  all  the  members  of  the  association ; 
^<1  he  makes  distribution  of  the  sums  so  re- 
ceived among  the  creditor  banks  entitled  to  re- 
ceive them. 

The  clearing  house  is  therefore  not  a  business 
organization,  a  corporation,  a  partnership  or  an 


artificial  person  of  any  sort,  but  a  place  in  which 
the  thirty-eight  members  of  the  association  settle 
with  each  other  daily. 

We  come  now  to  consider  the  committee  and 
the  position  in  the  general  scheme  occupied  by 
it.  Among  the  economies  in  time  and  labor 
contemplated  by  the  banks  was  a  settlement  of 
daily  balances  without  the  necessity  for  hand- 
ling and  counting  the  cash  in  every  case.  To 
provide  for  this  the  banks  agreed  that  they  would 
deposit  in  the  hands  of  certain  persons,  to  be 
selected  by  them  and  to  be  called  the  Clearing 
House  Committee,  a  sum  of  money,  or  its  equiv- 
alent in  good  securities,  at  a  fixed  ratio  upon 
their  capital  stock,  to  be  used  for  payment  of 
balances  against  them.  For  these  sums  the  com- 
mittee was  to  issue  receipts  or  certificates  in  con- 
venient sums,  and  these  receipts  or  certificates 
were  to  be  used  in  lieu  of  the  cash  they  repre- 
sented, which  remained  in  the  hands  of  the  com- 
mittee pledged  for  the  payment,  when  pa)rment 
became  necessary,  of  the  certificates.  Tlie  com- 
mittee held  the  funds  and  securities  deposited 
with  them  in  trust  for  the  special  purpose  of 
securing  the  payment  as  far  as  they  would  reach 
of  the  balances  due  from  the  bank  making  the 
deposit. 

On  the  twenty-fourth  day  of  September,  1873, 
the  associated  banks  entered  into  another  agree- 
ment with  each  other  by  which  '*for  the  purpose 
of  enabling  the  banks,  members  of  the  Phibulel- 
phia  Clearing  House  Association,  to  afford  proper 
assistance  to  the  mercantile  and  manufacturing 
community  and  also  to  facilitate  the  inter-bank 
settlements  resulting  from  the  daily  exchanges," 
they  authorized  the  committee  to  receive  from 
any  member  of  the  association  additional  de- 
posits of  bills  receivable  and  other  securities  and 
issue  certificates  therefor  <'in  such  amount,  and 
to  such  percentage  thereof  as  may  in  their  judg- 
ment be  advisable."  The  additional  certificates, 
if  issued,  they  agreed  to  accept  in  payment  of 
daily  balances  at  the  clearing  house  on  the  con- 
dition that  the  securities  deposited  therefor 
should  be  held  by  the  committee  ''in  trust  as  a 
special  deposit  pledged  for  the  redemption  of  the 
certificates  issued  thereupon."  The  committee 
were  made,  both  by  the  original  articles  of  asso- 
ciation and  by  the  additional  contract  of  1873, 
trustees  or  agents  for  all  the  members  of  the  as- 
sociation with  authority  to  accept  deposits  in 
money  or  securities  and  to  issue  their  own  re- 
ceipts therefor,  the  monev  or  securities  remain- 
ing in  their  hands  in  pledge  for  the  redemption 
of  the  receipts  or  certificates  so  issued  by  them. 
When  a  bank  to  which  certificates  had  been  is- 
sued under  the  original  plan  or  the  contract  of 
1873  failed  to  redeem  them  when  their  redemp- 
tion became  necessary,  it  was  the  duty  of  the 
committee  to  collect  the  securities  in  their  hands 
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and  apply  the  proceeds  to  the  payment  of  the 
holders  of  the  certificates.  The  deposits  were 
made,  and  the  certificates  issued,  under  an  un- 
conditional pledge  of  the  securities  to  the  com- 
mittee for  the  payment  of  the  certificates,  and 
their  title  couldonly  be  divested  by  the  payment 
of  the  sums  for  which  the  securities  were 
pledged. 

The  entire  plan  on  which  the  settlements  are 
made  is  therefore  a  device  adopted  by  the  banks 
to  facilitate  their  Intimate  business  as  banks, 
and  involves  no  element  of  speculation,  and  no 
business  undertaking  by  or  on  behalf  of  the  asso- 
ciated banks.  We  are  unable,  therefore,  to  see 
in  what  respect  these  bankd  have  violated  the 
statutes  of  the  United  States  relating  to  national 
banks  or  have  transcended  the  limits  which  these 
statutes  have  drawn  about  the  business  of  bank- 
ing. They  have  diverted  none  of  their  funds, 
embarked  in  no  new  undertaking,  entered  into 
no  business  alliance,  but  devised  and  adopted 
what  seems  to  be  an  improved  method  for  doing 
a  portion  of  their  own  necessary  work.  This 
same  method  or  one  identical  in  general  outline 
has  been  adopted  by  the  banks  in  every  great 
dty  in  the  United  States  and  by  many  in  other 
lands ;  and,  as  far  as  I  am  aware,  it  has  nowhere 
been  held  that  the  method  is  illegal.  On  the 
contrary  it  has  recommended  itself  by  its  econ- 
omy of  time  and  labor  to  the  several  banks,  and, 
by  its  incidental  results  in  promoting  mutual 
helpfulness  and  confidence,  has  come  to  be  re- 
garded with  favor  by  the  general  public. 

The  first  line  of  defence  was  therefore  prop- 
erly  held  to  be  untenable  by  the  Court  below 
and  the  assignment  of  error  to  that  ruling  can 
not  be  sustained.  The  second  line  fails  with 
the  first.  If  it  was  not  a  violation  of  law  for  the 
banks  to  arrange  for  their  own  daily  settlements 
in  the  manner  provided  by  the  clearing  house 
agreement,  then  the  committee  became  holders 
for  value  of  the  securities  deposited  with,  and 
receipted  for  by  them,  and  as  such  are  not  af- 
fected by  equities  existing  between  the  original 
parties  to  the  promissory  notes  or  other  negotia- 
ble securities  for  which  they  have  issued  certifi- 
cates. But  if  they  could  be  regarded  as  fixed 
with  notice  of  the  character  of  the  note  it  is  not 
easy  to  see  how  the  fact  that  the  note  now  sued 
on  was  made  for  the  accommodation  of  F.  W. 
Kennedy'  can  avail  the  defendant.  The  com- 
mittee are  certainly  holders  for  value  and  hold 
the  note  in  pledge  for  the  payment  of  its  face  in 
cash.  Let  us  suppose  they  knew  when  they 
took  it  that  it  had  been  made  and  delivered  to 
Kennedy  for  his  accommodation.  The  very 
object  of  making  an  accommodation  note  is  that 
the  person  for  whose  accommodation  it  was 
made  may  use  it  in  the  way  that  will  best  accom- 
modate him.    When  it  has  been  so  used  by  the 


holder  the  accommodation  maker  or  endorser  is 
bound  by  the  action  of  his  friend  and  becomes 
liable  to  pay  the  amount  of  the  note  according 
to  its  terms:  Moore  v.  Baird,  30  Pa.  138 ;  and 
he  can  not  defend  against  the  endorsee  on  the 
ground  that  the  note  was  without  consideration, 
for  to  permit  this  would  defeat  the  purpose  for 
which  he  loaned  his  credit:  Cozens  v.  Middle- 
ton,  118  Pa.  622.  As  against  a  holder  for  value 
an  accommodation  maker  can  defend  only  on  the 
ground  of  actual  pa3rment.  The  fact  that  it  was 
without  consideration  and  made  for  the  accom- 
modation of  him  who  negotiated  it,  is  immater- 
ial: Miller  v.  Pollock,  99  Pa.  206.  Accommo- 
dation endorsers  often  show  the  character  of  their 
endorsement  by  a  direction  made  upon  the  face 
of  the  note  to  credit  the  proceeds  to  the  drawer, 
but  the  fact  that  the  bank  discounting  had  notice 
that  the  endorser  was  lending  his  credit  to  the 
maker  has  never  been  thought  to  afiect  the 
bank,  or  to  relieve  the  endorser. 

The  evidence  offered  at  the  trial  to  show  that 
the  note  was  without  consideration  and  given  for 
the  accommodation  of  F.  W.  Keni^y,  by 
whom  it  was  used  in  exactly  the  manner  that 
must  have  been  contemplated  when  it  was  given, 
was  properly  rejected.  It  might  have  been  com- 
petent if  the  action  had  been  brought  by  Ken- 
nedy, but  as  against  a  holder  for  value  it  was  in- 
admissible. This  question  was  ruled  in  the  very 
recent  case  of  Philler  et  ai.  v.  Jewett,  decided 
at  the  present  term.  The  judgment  is  now  af- 
firmed. 

w.  M.  s.,  jr. 


July,  '94, 141.  Januaiy  22, 189S. 

H.  D.  Dougherty  &  Co.  ▼•  Bash. 

Statute  of  frauds — Parol  agreement — Notes-^ 
Extinguishment  of  original  debt, 

A  verbal  promise  to  pay  the  debt  of  another  witbott 
any  consideratioii  morin^  to  the  promissor,  and  where 
the  original  debtors  continne  to  be  liable,  is  within  die 
statute  of  frauds  and  cannot  be  enforced. 

The  receipt  by  a  creditor  of  debtor's  note  for  a  debt 
does  not  extinguish  the  debt  unless  it  be  specially  agreed 
that  the  note  is  taken  as  payment. 

Appeal  of  H.  D.  Dougherty  &  Co.,  from  the 
judgment  of  the  Common  Pleas  No.  2,  of 
Philadelphia  County,  refusing  to  take  off  a  non- 
suit. 

The  facts  are  stated  in  the  opinion  of  the 
Supreme  Court,  infra. 

The  Court,  Pennypacker,  J.,  at  the  conclu- 
sion of  the  plaintiffs'  case,  entered  a  non-suit, 
which  the  Court  in  banc  refused  to  take  off. 
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Plaintifiis  appealed,  assigning  for  ^rror  this 
action  of  the  Court. 

Alexander  Simpson^  Jr.,  for  appellants. 

The  liability  of  Bash  was  primary  and  had  no 
relation  to  Weinman's  liability  on  the  note. 

De  Coljar  on  Guarantees,  *54. 
Hearing  v,  Dittman,  8  PhUa.  367: 
Reed  on  the  SUtute  of  Frands,  {  113. 
Malone  v.  Keener,  44  Pa.  107. 
Townsend  v.  Long,  77  Id.  143. 

The  agreement  provided  that  Bash  would  re- 
ceive the  discount  or  interest  in  advance,  and 
this  was  a  good  consideration  for  his  agreement. 

Grayson's  App.,  108  Pa.  581, 

Siebenedc  v.  Anchor  Sarings  Bank,  iii  Id.  187. 

If  the  sale  of  the  goods  was  on  the  credit  of 
defendant,  it  matters  not  to  whom  they  were  de- 
livered. 

Reed  on  Statute  of  Frauds,  sees.  86  to  89. 
Merriman  v,  McManus,  102  Pa.  102. 

A  motion  for  non-suit  is  equivalent  to  a  de- 
murrer to  the  evidence,  and  all  reasonable  in- 
ferencies  of  facts  therefrom  must  be  taken  as 
true. 

G>rba]is  v.  Township,  132  Pa.  9. 

As  the  contract  was  an  oral  one,  its  construc- 
tion was  for  the  jury. 

McFarland  v.  Newman,  9  Watts,  59. 
Brabaker  v,  Okeson,  36  Pft.  519. 
Maynes  v.  Atwater,  88  Id.  40. 
Stoddart  v.  Price,  143  Id.  547. 

If  any  doubt  exists  as  to  the  meaning  of  the 
contract  it  is  to  be  construed  against  defendant. 
Bole  V,  Insurance  Co.,  159  Pa.  53. 

A.  B,  Shearer,  (^Emanuel  Furth  with  him), 
for  appellee. 

The  immediate  object  of  the  agreement  was  to 
pay  the  debt  of  a  third  party  for  which  the  latter 
continued  liable,  and  not  being  in  writing  there 
can  be  no  recovery. 

Nugent  V,  Wolfe,  1 11  Pa.  471. 
Carrffle  v.  Crane,  5  HiU  (N.  YO  4«S. 
Chepline  v,  Atkinson,  55  Am.  Rep.  534. 
Browne  on  Statute  of  Frauds,  sec.  174. 

Where  there  is  no  evidence  to  authorize  any 
inference  the  case  need  not  go  to  a  jury. 

Maynes  v.  Atwater,  88  Pa.  496. 

April  15,  1895.  Green,  J.  We  think  it  very 
dear  that  in  whatever  way  the  plaintiffs'  claim 
may  be  regarded,  it  is  founded  upon  a  verbal  as- 
sumption to  pay  a  debt  of  other  parties,  without 
any  beneficiaJ  consideration  moving  to  the 
promissor,  in  which  he  had  no  personid  interest, 
and  as  to  which  the  original  promissors  continued 
to  be  liable.  According  to  the  plaintiffs'  state- 
ment of  their  cause  of  action,  and  according  to 


their  testimony  on  the  trial,  they  were  to  con- 
tinue to  sell  goods  to  the  original  debtors,  they 
were  to  get  from  them  all  the  cash  they  could, 
and  for  the  balance  due  upon  each  month's  set- 
tlement the  debtors  were  to  give  their  own 
promissory  notes,  which  the  plaintiffs  were  to 
bring  to  the  defendant,  and  the  ''defendant 
would  discount  said  notes  for  plaintiffs  without 
recourse."  The  transaction  then  would  be,  pur- 
chases  of  goods  in  the  future  by  Weinman  &  Co. 
from  Dougherty  &  Co.,  settlements  every  month 
and  the  obtainment  from  Weinman  &  Co.  of  all 
the  money  they  could  on  account,  and  the  taking 
of  notes  of  Weinman  &  Co.  for  the  balances 
due,  payable  at  a  future  day,  to  their  own  order, 
and  endorsed  by  themselves,  and  these  notes 
were  to  be  brought  by  Dougherty  &  Co.  to  Bash, 
the  defendant,  who  was  to  discount  them  for 
Dougherty  &  Co.  without  recourse  to  Dougherty 
&Co. 

It  is  perfectly  manifest  that  the  only  owner 
ship  of  the  notes  which  could  ever  accrue  to 
Bash  would  be  by  virtue  of  his  discounting  them, 
that  is  lending  the  money  on  them.  If  Wein 
man  &  Co.  paid  the  notes  at  maturity  Bash 
would  have  no  further  interest  in  them,  and  no 
interest  at  any  time  except  as  a  lender  of  money. 
The  principal  obligation  involved  under  the 
agreement  was  the  obligation  of  Weinman  &  Co. 
as  makers  of  promissory  notes,  and  that  obliga- 
tion was  to  continue  until  the  maturity  of  the 
notes.  It  would  not  be  in  the  least  degree  ex- 
tinguished, or  changed,  or  diminished,  on  ac- 
count, of  the  defendant  having  advanced  the 
money  for  such  a  note.  Both  the  original 
statement  of  cause  of  action  and  the  amended 
statement  describe  the  defendant's  undertaking 
as  an  agreement  to  ''discount  said  notes  for 
plaintiff  without  recourse." 

The  plaintiff,  Dougherty,  being  on  the  witness 
stand,  was  asked :  "Q.  What  did  you  do  with 
the  note  in  connection  with  the  note  that  Mr. 
Bash  had?  A.  We  sent  word  to  Mr.  Bash  that 
we  had  secured  Weinman  &  Co.'s.  note  as  di- 
rected by  him,  and  we  were  ready  to  have  him 
discount  it.  He  sent  us  word — he  sent  us  a  pos- 
tal card,  I  think — that  he  would  call."  Speak- 
ing of  his  interview  with  Bash  on  October  9, 
1891,  in  reference  to  the  first  note,  he  said,  "  I 
called  to  see  Mr.  Bash  in  relation  to  the  note 
that  I  had  taken  in  settlement  of  his  account 
with  Weinman  &  Co.  on  that  day  for  the  pur- 
pose of  having  him  discount  it.  I  had  some 
conversation  regarding  Weinman  &  Co.,  and  I 
proposed  to  him  that  he  take  this  note  and  dis- 
count it  without  recourse  to  us." 

In  speaking  of  that  note  he  said  Bash  "g\iar- 
anteed  the  payment  of  the  note."  The  plain- 
tiffs' bookkeeper.  Miss  Campbell,  spoke  in  the 
same  language  in  describing  the  same  conversa- 


Digitized  by 


Google 


422 


WEEKLY  NOTES  OF  CASES. 


tion.  In  most  of  the  conversations  with  Bash, 
as  stated  by  Dougherty,  he  said  that  Bash  said 
he  should  bring  the  notes  to  him,  Bash,  and  he 
would  take  them.  It  matters  but  little  what  the 
precise  words  used  were :  it  is  very  evident  that 
so  far  as  Bash's  undertaking  was  concerned,  he 
was  to  furnish  the  money  for  the  notes  to  the 
plaintiffs,  and  to  hold  the  notes,  without  recourse 
to  the  plaintiffs.  The  important  feature  of  the 
transaction  was  that  Bash  did  not  promise  to  pay 
for  the  goods  which  the  plaintiffs  sold  to  Wein- 
man &  Co.,  but  only  to  furnish  the  money  for 
such  notes  of  Weinman  &  Co.  as  were  brought 
to  him  by  the  plaintiffs.  This  simplifies  the 
matter  very  much  and  eliminates  many  of  the 
decided  cases  from  consideration. 

We  have  also  been  unable  to  discover  any 
evidence  on  the  record  showing  that  the  original 
indebtedness  of  Weinman  &  Co.  to  Dougherty 
&  Co.  for  the  goods  sold  was  extinguished  or 
surrendered.  The  mere  taking  of  the  debtor's 
note  by  a  creditor  for  a  debt  contracted  for 
goods  sold,  does  not  extinguish  the  debt  unless 
it  was  specially  agreed  that  the  note  should  be 
tak^i  as  payment  of  the  debt :  Kemmerer's  Ap- 
peal, I02  Pa.  558.  This  is  well  illustrated  in 
the  law  of  mechanic's  liens,  where  it  is  held  that 
the  acceptance  of  the  debtor's  note  for  the  ma- 
terials furnished  does  not  extinguish  the  lien, 
which  may  be  enforced  notwithstanding  the 
note:  Jones  v.  Shawhan,  4  W.  &  S.  257. 

Without  any  such  evidence  in  this  case  there- 
fore, it  is  evident  that  Dougherty  &  Co.,  after 
taking  the  note  of  Weinman  &  Co.,  still  retained 
their  right  to  collect  the  debt  for  the  goods  sold 
and  delivered  to  Weinman  &  Co. 

It  appears,  therefore,  that  the  original  debt 
agiainst  Weinman  &  Co.  survived  after  the  giv- 
ing of  the  note,  and  its  extinction  was  no  part 
of  the  agreement  between  the  plaintiff  and  the 
defendant,  or  between  the  plaintiffs  and  Wein- 
man &  Co. 

It  seems  to  us  clear,  in  view  of  all  the  facts 
and  the  whole  circumstances  of  the  transaction, 
that  the  defendant's  promise  to  take  the  notes  fk 
Weinman  &  Co.,  and  pay  or  advance  the  money 
for  them,  was  only  a  promise  to  pay  the  debt  of 
a  third  person,  and,  not  being  in  writing,  was 
void  under  the  statute  of  frauds  and  perjuries. 
In  Maule  v,  Bucknell,  50  Pa.  39,  whith  was  one 
of  the  earliest  and  best  considered  cases  arising 
under  our  statute  of  1855,  Mr.  Justice  Strong, 
in  a  very  exhaustive  and  able  opinion,  reviewed 
the  cases  thoroughly,  and  stated  the  following 
deductions  from  them,  ''It  is  undoubtedly  true 
that  a  promise  to  answer  for  the  debt  or  default 
of  another  is  not  within  the  statute,  unless  it  be 
collateral  to  a  continued  liability  of  the  original 
debtor.  If  it  be  a  substitute,  an  arrangement 
by  which  the  debt  of  the  other  is  extinguished, 


as  where  the  creditor  gives  up  his  claim  on  his 
original  debtor,  and  accepts  the  new  promise  in 
lieu  thereof^  it  need  not  be  in  writing.  And 
as  the  cases  referred  to  show,  it  may  be  unaf- 
fected  by  the  statute,  though  the  original  debt 
remains,  if  the  promissor  has  received  a  fund 
pledged,  set  apart,  or  held,  for  the  payment  of 
the  debt.  But  except  in  such  cases,  and  others 
perhaps,  of  a  kindred  nature,  in  which  the  con- 
tract ^ows  as  intention  of  the  parties  that  the 
new  promissor  shall  become  the  principal  debt- 
or, and  the  old  debtor  become  but  secondarily 
liable,  the  rule  it  is  believed,  may  be  safely 
stated,  that  while  the  old  debt  remains,  the  new 
must  be  regarded  as  not  an  original  undertak- 
ing, and  that  it  is  therefore  within  the  statute. 
At  least  this  may  be  stated  as  a  principle  gener- 
ally accurate.  In  Williams'  Saunders',  211^, 
note,  it  is  said,  'The  question  whether  each 
particular  case  comes  within  the  clause  of  the 
statute  or  not,  depends  not  on  the  consideration 
for  the  promise,  but  on  the  fact  of  the  original 
party  remaining  liable,  coupled  with  the  absence 
of  any  liability  on  the  part  of  the  defendant  or 
his  property,  except  such  as  arises  from  his  ex- 
press promise.'  The  doctrine  of  this  note  is 
supported  by  very  many  cases,  and  it  is  in  har- 
mony with  the  words  of  the  statute.  It  is  in- 
cumbent then,  upon  him  who  would  enforce  a 
mere  verbal  promise  of  one  to  answer  for  the 
debt  or  default  of  another,  if  the  original  debt 
remains,  to  show  that  his  case  is  one  of  those 
that  are  recognized  as  exceptional.  And  it  will 
be  found  after  examination,  that  in  nearly  all 
the  decisions  in  which  it  has  been  held  that  such 
a  promise  is  not  within  the  statute,  there  was 
some  liability  of  the  promissor,  or  his  property 
independent  of  his  express  promise,  or  that  he 
had  become  the  actual  debtor,  so  as  that  between 
him  and  the  original  debtor  the  superior  liability 
was  his."  All  of  the  foregoing  was  repeated  and 
affirmed  in  Nugent  v.  Wolfe,  in  Pa.  471,  and  it 
has  never  been  qualified  or  limited  in  any  of  otff 
subsequent  cases. 

If  we  try  the  present  case  by  the  standard  set 
out  in  the  foregoing  citation,  it  seems  to  be  con- 
clusive. As  we  have  seen,  the  original  debt  of 
Weinman  &  Co.,  was  not  to  be  extinguished  by 
the  arrangement  as  testified  to  by  Dougherty. 
Nor  was  there  to  be  any  liability  of  Bash  except 
that  which  was  contained  in  his  promise.  No 
fund  or  property  was  to  be  placed  in  his  hands 
as  against  h^  liability  nor  did  his  promise  relate 
to  any  personal  interest  or  property  of  his  own. 
The  affirmative  testimony  of  the  plaintiflb  exhi- 
bits the  absence  of  the  exceptional  circumstances 
which  might  take  the  case  out  of  the  statute. 
The  debt  to  be  paid  was  the  debt  of  Weinman 
&  Co.,  who  were  third  persons  as  to  Bash,  That 
it  was  to  be  done  by  advancing  money  on,  or 
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paying,  their  notes,  does  not  alter  the  fact  that  it 
was  their  debt  that  was  to  be  paid.  Nor  do  the 
facts  warrant  any  inference  that  the  transaction 
was  to  be  a  mere  purchase  of  securities.  The 
whole  arrangement  was  to  be  (or  future  pur- 
chases of  goods  by  Weinman  &  Co.,  from 
Dougherty  &  Co.,  to  be  paid  for  as  far  as  possi- 
ble by  Weinman  &  Co.,  each  month,  and  the 
giving  of  Weinman  &  Co.'s  notes  for  the  un- 
paid balance.  These  notes  the  defendant  was 
to  discount,  or  advance  money  upon  them,  or 
to  pay,  as  between  the  defendant  and  Dougherty 
&  Co.  In  real  truth  it  was  a  mere  discount, 
because  the  obligation  of  Weinman  &  Co.,  to 
pay  the  notes  at  maturity  continued,  and  if  they 
paid  them  when  due,  they  thereby  extinguished 
what  was  still  their  own  debt,  and  the  defendant 
would  be  reimbursed  for  his  advance. 

The  case  of  Mallet  v.  Bateman,  L.  R.  i  C.  P. 
163,  comes  nearer  to  this  in  its  facts  than  any 
other  we  have  met  with,  in  fact  it  is  entirely 
similar  in  its  leading  features.  The  plaintiff  sold 
iron  buckles  or  fasteners  for  bridge  floors  to 
Calvert  &  Co.,  at  the  instance  of  the  defendant, 
who  was  an  iron  broker,  and  Calvert  &  Co. 
were  to  pay  cash  for  the  goods  at  each  delivery. 
Calvert  &  Co.  became  slow  in  their  payments, 
and  the  plaintiflf  being  dissatisfied  called  upon 
the  defendant  who  said  if  the  plaintiff  would  get 
the  acceptance  of  Calvert  &  Co.  for  the  goods 
then  delivered  at  thirty  days  he  would  cash  the 
draft  for  a  discount  of  three  per  cent,  without 
recourse  to  the  plaintiff.  This  was  done  and  ^e 
defendant  gave  the  plaintiff  a  written  guaranty 
against  liability  on  the  acceptance.  The  plain- 
^  then  refused  to  deliver  more  buckles  to  Cal- 
vert &  Co.  unless  he  was  secured  for  the  pay- 
ment of  future  invoices,  and  the  defendant,  who 
was  interested  in  having  the  bridge  completed, 
promised  him  verbally  that  he  would  take  the 
acceptances  of  Calvert  &  Co.  for  future  invoices 
to  the  extent  of  the  contract  with  Calvert  &  Co., 
off  his  hands  on  the  same  terms  and  im  the  way 
he  had  taken  the  one  already  mentioned.  On 
the  fidth  of  this  promise  plaintiff  went  on  and 
delivered  the  goods  to  Cadvert  &  Co.,  and  ob- 
tained their  acceptance  for  the  price.  Calvert 
&  Co.  Called  and  the  defendant  reft»ed  to  take 
their  acceptance  off  the  hands  of  the  plaintiff. 
It  was  held  by  all  the  Judges  that  the  statute  ap- 
plied to  the  agreement  and  that  the  plaintiff 
could  not  recover.  The  Court  held  that  it  was 
substantially  an  agreement,  that  if  the  buyers  of 
the  goods  did  not  pay  for  them  at  the  end  of  a 
month's  credit,  the  defendant  would  indenmify 
plaintiff  against  their  default.  Pollock,  C.  B., 
delivering  the  opinion,  said:  <'The  real  ques- 
tion here  is  whether  the  contract  declared  upon 
is  not  substantially  a  contract  that,  if  Calvert  & 
Cq.,  the  buyers  of  the  goods,  do  not  pay  for 


them  at  the  expiration  of  the  month's  credit,  the 
defendant  will  indemnify  the  plaintiff  against 
their  default.  In  consideration  of  a  discount  of 
three  percent,  the  defendant  imdertakes  to  hold 
the  bill  without  recourse  to  the  plaintiff.  That 
is,  in  substance,  an  engagement  by  which  the 
buyers  of  the  goods  are  not  to  be  exonerated, 
but  the  defendant  is  to  indemnify  the  seller 
against  their  default.  That  is  clearly  a  contract 
within  the  statute  of  frauds."  This  case  was  an 
appeal  from  the  Common  Pleas  to  the  exchequer 
chamber  and  both  Courts  concurred  in  the  rul- 
ing. 

The  learned  counsel  for  the  plaintiffs  claims 
that  this  decision  is  in  conflict  with  our  own 
cases  of  Arnold  v.  Stedman,  45  Pa.  186 ;  Taylor 
V.  Preston,  79  Pa.  436,  and  Townsend  v.  Long, 
77  Pa.  143,  but  an  examinaticm  of  those  cases 
fails  to  disclose  any  hostility  to  Mallet  v.  Bate- 
man, but  shows  that  they  were  all  cases  which 
were  taken  out  of  the  operation  of  the  statute  by 
the  exceptional  circumstances  previously  indi- 
cated. 

Arnold  v.  Stedman  was  decided  upon  the  ex- 
press ground  that  Arnold's  verbal  promise  was 
to  pay  a  debt  which  was  a  mechanics'  lien  upon 
his  own  pl^perty,  and  in  which  he  was  interest- 
ed to  have  the  proceedings  on  the  lien  suspend- 
ed. In  Taylor  v.  Preston  the  promise  was  by 
the  assignee  of  a  vendee  under  articles  to  pay 
unpaid  purchase  money  named  in  the  articles, 
and  we  held  that  the  promissor  was  bound  to 
pay  it  because  it  was  his  own  debt.  So  also  in 
Townsend  v.  Long,  the  promissor  bought  out 
an  entire  partnership  stock  and  agreed  to  pay  as 
part  consideration  of  the  purchase  all  the  debts 
of  the  firm,  one  of  which  was  due  to  a  former 
partner  who  had  sold  his  interest  to  the  other 
members  for  f  700  and  this  debt  was  also  spec- 
ially named  in  the  transfer.  We  held  the  prom- 
issor liable  on  this  promise  because  it  was  his 
own  debt  which  he  had  agreed  to  pay  in  consid- 
eration of  the  property  sold  to  him.  We  made 
the  same  ruling  in  Wynn  r.  Woc^,  97  Pa.  216. 

We  have  not  been  referred  to  any  case,  nor 
have  we  met  with  any,  in  which  a  transaction 
like  the  present  has  been  held  to  be  clear  of  the 
statute.  We  are  of  opinion  that  the  promise  of 
the  defendant  Bash,  was  in  reality  a  promise  to 
pay  the  debt  of  another  without  any  acquisition 
of  property  as  a  consideration  therefor,  and 
without  the  presence  of  any  of  the  exceptional 
circumstances  which  prevent  the  application  of 
the  statute.  Being  only  a  verbal  promise  it  is 
void  under  the  statute. 

w.  M.  s.,  jr. 
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Hicks  V.  The    National   Bank  of  the 
Northern  Liberties. 

Administrators  — Set-off— Affidavit  of  defence. 

In  an  action  by  the  administrator  of  a  solvent  estate 
the  defendant  may  set-off  against  the  claim  of  the  plaintiff 
a  debt  due  by  the  decedent  when  suit  was  brought. 

But  in  the  case  of  an  insolvent  estate,  the  debts  of  the 
decedent  maturing  after  his  death  are  not  admissible  as 
set-off  in  an  adion  by  the  administrator  of  the  estate. 

A  motion  for  judgment  for  want  of  a  sufficient  affidavit 
of  defence  is  in  the  nature  of  a  demurrer. 

Chipman  v.  Bank,  120  Pa.  86,  distinguished. 


Appeal  of  the  National  Bank  of  the  Northern 
Liberties,  from  the  judgment  of  the  Common 
Pleas  No.  2  of  Philadelphia,  entered  in  making 
absolute  a  rule  for  judgment  for  want  of  a  suffi- 
cient adffidavit  of  defence  in  an«action  of  assump- 
sit, wherein  Abbie  Hicks,  administrator  of  the 
estate  of  Henry  Hicks,  deceased,  was  plaintiff, 
and  appellant,  defendant. 

The  suit  was  brought  to  recover  ^707. 78,  be- 
ing the  amount  of  a  deposit  which  Henry  Hicks, 
the  husband  of  the  plaintiff,  claimed  to  have  in 
the  National  Bank  of  the  Northern  Liberties  in 
his  lifetime.  Henry  Hicks  died  June  24,  1894. 
The  following  facts  were  set  forth  in  the  affida- 
vit of  defence  :  That  at  the  time  of  Mr.  Hicks' 
death  there  was  standing  to  his  credit  on  the 
books  of  the  bank  ^234. 73.  That  the  estate  of 
Henry  Hicks  is  solvent.  That  shortly  after  his 
death  several  promissory  notes  fell  due,  which 
had  been  discounted  for  him  on  the  faith  of  the 
said  deposit  and  for  which  that  deposit  had  been 
held  as  pajrment.  These  amounted  to  about 
f  2,800.  That  the  bank  had  anunderstanding  with 
Henry  Hicks,  confirmed  by  acts  of  his  in  his 
lifetime,  that  the  balance  in  bank  should  be  used 
to  pay  these  notes,  and  that.subsequent  deposits 
should  also  be^  charged  up  against  them.  That 
after  Mr.  Hicks'  death,  on  June  28,  1894,  his 
widow  deposited  in  his  account  {132.78,  and  on 
July  2,  1894,  upon  demand  of  the  bank,  and  for 
the  express  purpose  of  paying  off  a  protested 
note,  she  deposited  f  340.27.  That,  instead  of 
the  bank  owing  the  plaintiff  anything,  his  estate 
is  really  indebted  to  the  bank  for  {2,044. 

The  sufficiency  of  the  facts  averred  in  the  affi- 
davit was  not  questioned. 

The  Court  made  the  rule  absolute,  Jenkins, 
J.,  delivering  an    oral  opinion   in   which  he 
relied  upon  Chipman  v.  Bank,  120  Pa.  86. 
The  defendant  took  this  appeal. 
William  H.  Lex,  for  appellant. 
In  the  suit  by  executors  or  administrators  of 
solvent  estates  a  set-off  is  admissible. 


Bank  v.  Shoemaker,  11  Weekly  Notes,  215. 
Thomas  v.  Winpenny,  13  Weekly  Notes,  93, 

But  where  the  estate  is  insolvent  no  set-off  can 
be  entertained. 

Boder  v,  Bflok,  4  Pa.  32. 
Light  V,  Leininger,  8  Id.  403. 
Bank's  Appeal,  48  Id.  58. 
Skiles  V,  Houston,  1 10  Id.  254. 

Charles  F.  Linde^  for  appellee. 
No  set-off  can  be  made  in  this  case. 

Chipman  v.  Bank,  120  Pft.  88. 
Boder  v.  Bank,  4  Id.  33. 
Bank's  Appeal,  48  Id.  57. 

Solvency  is  a  fact,  that  can  only  be  ascertain- 
ed when  the  final  settlement  of  the  estate  is 
made,  and  cannot  be  anticipated  by  a  debtor 
when  called  on  to  pay  mone/due  by  him  to  the 
administrator  of  the  decedent. 

The  affidavit  merely  states  a  conclusion  drawn 
from  some  papers  in  the  hands  of  the  president 
of  the  bank,  ami  does  not  even  make  an  attempt 
to  say  what  the  statement  held  by  him  discloses, 
therefore  his  affidavit  is  insufficient  in  not  setting 
forth  what  the  statements  of  the  decedent  were, 
from  which  the  conclusion,  that  he  was  solvent, 
was  drawn. 

In  all  the  cases  cited  by  the  appellant  the 
question  of  solvency  or  insolvency  was  an  ad- 
mitted fact,  and  the  principles  of  law  as  laid 
down  therein  could  be  applied,  but  that  is  not 
the  case  here,  the  question  of  solvency  is  in  dis- 
pute, and  hence  the  right  to  set-off  the  appel- 
lant's claim  will  disturb  the  due  course  of  admin- 
istration. 

A  very  significant  fiact  is  disclosed  by  the 
statement  of  demand  and  affidavit,  viz.,  that  of 
the  sum  of  ^707.78  sued  for,  all  but  ^367.51 
were  deposited  after  the  decedent's  death  by  the 
administratrix,  which  of  course  are  trust  funds, 
and  belong  to  the  estate  for  the  purposes  thereof, 
and  against  which  the  appellant's  demand  could 
not  possibly  be  a  set-off. 


May  30,  1895.  McCoLLUM,  J.  It  is  a  well- 
settled  rule,  supported  by  reason  and  authority, 
that  in  an  action  by  the  administrator  of  a  solv- 
ent estate  the  defendant  may  set-off  against  the 
claim  of  the  plaintiff  a  debt  due  by  the  decedent 
when  the  suit  was  brought.  In  such  a  case  no 
valid  reason  appears  for  compelling  the  defend- 
ant to  pay  what  he  does  not  owe  and  look  to  his 
debtor's  estate  for  the  repayment  of  it.  By  re- 
quiring him  to  do  so  the  commissions  of  the  ad- 
ministrator may  be  increased  at  the  expense  of 
the  estate  and  the  defendant  may  be  driven  to 
an  action  against  it  for  money  he  paid  under 
compulsion  of  the  law.  It  will  thus  be  seen  that 
the  probable  result  of  a  departure  from  the  rule 
above  stated  would  be  to  delay  the  settlement  of 
the  estate,  to  increase  litigation,  and  to  subject 
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the  parties  concerned  to  additional  and  unnec 
easary  trouble  and  expense  in  the  adjustment  of 
the  accounts  between  them. 

It  was  thought  by  the  learned  Court  below 
that  the  rule  we  are  considering  was  overthrown 
byChipman  9.  Ninth  National  Bsmk  of  Phila., 
120  Fk.  86^  which  was  an  action  by  an  assignee 
for  the  benefit  of  creditors  to  recover  deposits 
made  by  the  assignors  with  the  defendant,  and 
in  which  it  was  held  that  drafts  and  notes  dis- 
counted for  them  before  and  toaturing  after  their 
assignment  were  not  admissible  as  a  set-off.    In 
dm  case  the  familiar  rule  that  in  an  action  by 
die  administrator  of  an  insolvent  estate  the  debts 
of  a  decedent  maturing  after  his  death  are  not 
admissible  as  a  set-off  was  applied,  and  properly 
so.     An  assignment  for  the  benefit  of  creditors 
i^  a  badge  of  insolvency.     It  is  presumably  made 
because  the  assignor  is  not  able  to  pay  his  debts 
as  they  become  due  in  the  ordinary  course  of  his 
business.     Chipman  v.  The  Bank,  supra,  did 
not  consider  or  allude  to  the  rule  as  to  set-off  in 
actions  by  administrators  of  solvent  estates,  but 
dealt  with  an  insolvent  estate  and  the  rights  of 
the  assignor's  creditors  in  it.    The  cases  cited  in 
the  brief  of  the  plaintiff's  counsel  enforced  the 
role  as  to  set-off  in  actions  by  insolvent  estates, 
and  recognized  the  rule  applicable  to  it  in  ac- 
tions by  solvent  estates,  and  in  the  opinion  of 
the  Court,  Beckwith  v.  The  Union  Bank,  9  N.  Y. 
211,  which  was  an  action  by  an  assignee  for  the 
benefit  of  the  creditors  of  an  insolvent  firm,  was 
dted  as  like  the  case  then  under  consideration. 
We  conclude  that  Chipman  v.  The  Bank  is  not 
in  conflict  with  the  defendant's  contention   in 
the  case  before  us. 

A  motion  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence  is  in  the  nature  of  a  demur- 
rer. It  admits  the  existence  of  the  facts  averred 
and  denies  their  sufficiency  as  an  answer  to  the 
daim.  By  the  affidavit  filed  in  this  case  it  sufii 
ciently  appears  that  Henry  Hicks  was  solvent  at 
the  time  of  his  death  and  that  the  defendant  has 
valid  claims  against  his  estate,  some  of  which 
matured  before  the  suit  was  brought.  It  follows 
from  what  has  been  said  that  it  was  error  to  en- 
ter the  judgment  appealed  from. 

Judgment  reversed  and  procedendo  awarded. 

w.   D.   N. 
Jnly»  *94»  «M«  January  16,  1895. 

Smith  V.  Snyder. 

Landlord   and  tenant — Lease — Waiver — Affi- 
davit of  defence — Notice, 

In  a  written  lease  a  covenant  to  give  notice  of  a  term- 
ination of  the  tenancy  in  writing  may  be  waived  by  either 
party,  and  a  verbal  notice  will  be  sufficient.  The  waiver 
may  be  evidenced  by  express  agreement  or  by  declara- 


tions and  conduct  from  which  a  fair  implication  of  it 
arises. 

But  the  sufficiency  of  the  notice  is  not  in  itself  avail-  ' 
able  to  create  a  new  tenancy,  albeit  negotiations  for  such 
are  pending  at  the  time  the  vacation  of  the  premises  should 
have  taken  place. 

Appeal  of  John  A.  Snyder,  defendant,  from 
the  judgment  of  the  Common  Pleas  No.  2,  of 
Philadelphia  County,  entered  against  him  on  a 
rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence  in  an  action  of  assumpsit,, 
wherein  J.  Futhey  Smith,  executor  of  the  estate 
of  J.  H.  McFetrich,  was  plaintiff. 

Plaintiff  was  lessor  and  defendant  lessee  in  a 
lease  for  one  year  from  September  i,  1889,  of 
premises  2221  Wallace  street,  Philadelphia.  The 
lease  contained,  inter  alia,  a  mutual  covenant 
that  '<It  is  hereby  further  agreed,  that  if  the  said 
lessee  should  continue  on  the  above  described 
premises  after  the  expiration  of  the  above  term 
then  this  contract  is  to  continue  in  full  force  for 
another  year,  and  so  on,  from  year  to  year  until 
either  party  shall  give  the  other  three  months^ 
notice  in  writing  before  the  end  of  any  term,  of 
an  intention  to  terminate  the  same." 

The  defendant  on  May  20,  1893,  gave  verbal 
notice  to  plaintiff  of  his  intention  to  vacate  the 
premises  on  the  expiration  of  the  current  year, 
and  in  August  following  he  told  plaintiff  that  if 
he  would  make  it  a  monthly  term  he  would  re- 
main. Plaintiff  said  he  would  have  to  consult 
with  the  person  for  whose  benefit  he  was  acting, 
but  would  let  defendant  know  the  result  of  the 
conference  in  time  to  prevent  his  being  preju- 
diced. After  the  first  of  September  had  pasied 
plaintiff  said  the  month  to  month  tenancy  was 
not  acceptable.  On  November  7,  1893,  defen- 
dant vacated  the  premises  and  deliverol  the  key 
to  plaintiff,  which  he  accepted. 

Plaintiff  sued  for  rent  for  four  months  in  ad- 
vance from  December  i,  1893,  ^^  March  i, 
1894,  on  which  day  the  premises  were  leased 
to  another  tenant.  Defendant  set  forth  in  his 
affidavit  of  defence  the  foregoing  facts  and  as  fol- 
lows:— 

"That  having  given  the  notice  three  months 
before  the  expiration  of  the  current  year 
of  my  intention  to  leave,  I  remained  upon  the 
premises  after  September  i,.  relying  upon  the 
representations  of  the  plaintiff  and  believing 
therefrom  that  I  remained  simply  as  a  tenant 
from  month  to  month.  I  further  aver  that  I 
have  paid  all  rents  due  during  my  possession  of 
said  premises  as  aforesaid." 

The  Court  made  absolute  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defence,  and 
defendant  appealed. 

y.  Campbell  Lancaster  {Malcolm  G.  Camp* 
bellwith  him),  for  appellant. 
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Defendant's  notice  of  intention  to  vacate  the 
premises  was  sufficient,  because  the  plaintiff  re- 
ceived it  as  such. 

Pratt  V.  Richards,  69  Pa.  53. 
Vetter*s  Appeal,  99  Id.  52. 
Wilgus  V.  Whitehead,  89  Id,  131. 
Auer  V.  Penn,  92  Id.  444. 

A  party  who  dispenses  with  or  prev«its  per- 
formance of  a  contract,  written  or  verbal,  may 
not  take  advantage  of  the  non-performance  of 
the  other. 

Grove  v,  Donaldson,  15  Pa.  128. 
Brownfield's  Ex*rs.  v.  Brownfield,  151  Id.  567. 

In  addition  to  this,  the  claim  and  judgment 
embrace  the  month  of  March,  1894,  during 
which  month  the  defendant  avers  the  plaintiff 
leased  the  house  and  put  another  tenant  in  pos- 
session. This,  it  cannot  be  doubted,  relieved 
the  defendant  at  least  from  that  month. 

Auer  V.  Penn,  92  Pa.  444. 
Auer  V,  Penn,  99  Id.  370. 
Ttley  V,  Moyers,  43  Id.  404. 
Wolf  V,  Guflfcy,  161  Id.  276. 

E,  O.  Michener^  for  appellee. 

May  30,  1895.  McCoLLUM,  J.  The  lessee 
gave  notice  in  time  of  his  intention  to  terminate 
the  tenancy  at  the  end  of  the  current  year. 
True,  the  notice  was  not  in  writing  as  required 
by  tl>e  lease,  but  it  was  competent  for  the  lessor 
to  waive  this  requirement,  and  to  accept  and  act 
upon  the  verbal  notice  as  sufficient  for  the  pur- 
pose for  which  it  was  given.  A  waiver  may  be 
evidenced  by  express  agreement,  as  by  declara- 
tions and  conduct  from  which  a  fair  implication 
of  it  arises.  When  the  verbal  notice  was  given 
there  was  no  objection  or  suggestion  made  that 
it  was  not  such  notice  as  the  lease  called  for. 
When  the  lessee  in  the  last  month  of  the  term 
proposed  to  remain  in  possession  of  the  prem- 
ises after  the  expiration  of  it,  as  a  tenant  from 
month  to  month,  the  lessor's  agent,  to  whom  the 
proposition  was  made,  promis^  to  see  whether 
the  lessor  was  willing  that  he  should  so  remain, 
and  to  let  him  know  in  time  so  that  he  should 
not  be  prejudiced  by  holding  over.  In  this 
promise  there  was  a  recognition  of  the  suffi* 
ciency  of  the  notice  and  the  resultant  right  of 
the  lessee  to  terminate  the  tenancy  at  the  end  of 
the  current  year.  The  agent  did  not  communi- 
cate to  the  lessee  before  the  term  expired  the 
result  of  his  conference  with  the  lessor,  and  the 
lessee,  construing  the  failure  to  do  so  as  an  ac- 
ceptance of  his  proposal  to  remain  in  the  house 
thereafter  as  a  tenant  from  month  to  month,  con- 
tinued in  possession  of  it.  Was  he  justified  in 
so  construing  the  broken  promise  of  the  agent  ? 
We  confess  our  inability  to  discover  in  it  any 
authorization  of  a  continued  possession  of  the 


premises  on  new  terms.  If  the  lessee  in  pursu- 
ance of  the  notice  he  gave  had  vacated  the 
premises  and  the  lessor  had  sued  him  for  rent 
accruing  the  next  year  on,  the  ground  that  he 
had  not  given  the  notice  required  by  the  lease, 
a  jury  would  have  been  justified  in  finding  from 
the  conduct  of  the  lessor  a  waiver  of  written  no- 
tice, and  such  finding  would  have  defeated  his 
claim.  But  this  conduct  did  not  create  a  new 
tenancy  nor  authorize  a  finding  from  it  of  an 
acceptance  of  the.  lessee's  proposal. 
Judgment  affirmed.  w.  d.  n. 


Jan.  '95.431.  May  2. 189s. 

Kies  V.  City  of  Erie. 

Negligence  of  municipal  corporation-^Defectint 
construction  of  engine  house. 

Where  a  person  ^alkin^  upon  the  street  of  a  citjr  is  ia- 
jared  by  the  sudden  opening  of  the  doors  of  a  building 
used  by  the  fire  department,  she  is  entitled  to  recover 
damages  firom  the  city,  if  the  necessary  and  natural  ind 
probable  operation  of  the  doors  is  dangerous,  althoagh 
accompanied  by  the  use  of  ordinary  care. 

If  the  accident  would  have  been  provided  against  bjr 
the  use  of  reasonable  care  on  the  part  of  the  firemen  wken 
opening  the  door,  the  city  is  not  answerable. 

Appeal  of  the  City  of  Erie,  defendant,  from 
the  judgment  of  the  Common  Pleas  of  Eric 
County,  in  an  action  for  damages,  wherein  Maria 
Bertha  Kies  was  plaintiff. 

At  the  trial,  counsel  for  the  defendant  sub- 
mitted the  following  points : 

1.  The  City  of  Erie,  defendant,  is  not  liable 
in  damages  for  any  of  the  acts  of  its  firemen. 

2.  The  City  of  Erie  is  not  liable  in  damages 
for  any  accident  occasioned  by  the  construction 
of  a  building  owned  by  it,  unless  said  accident 
was  a  necessary  result  of  the  manner  of  the  con- 
struction of  said  building;  and  that  if  the  build- 
ing could  have  been  operated  with  safety,  in  case 
the  employees  of  the  city  in  its  fire  department 
had  exercised  reasonable  care,  then  the  City  of 
Erie  is  not  responsible  for  any  accident  occa- 
sioned by  the  operation  of  any  of  the  parts  of 
said  building. 

3.  The  evidence  in  the  case  docs  not 
show  that  the  building  opposite  which  the 
plaintiff  was  injured  was  dangerous  in  itsdf,  or 
in  the  manner  of  its  construction,  and  that  the 
defendant  is  not  liable  for  the  injury  suffered  by 
the  plaintiff  as  alleged  in  her  declaration. 

4.  Under  all  the  evidence  in  this  case,  the 
verdict  of  the  jury  be  for  the  defendant. 

The  first  point  was  affirmed,  die  third  and 
fourth  were  refused  and  to  the  second  the  Court 
replied :  "The  City  of  Erie  is  not  liable  in  dam- 
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ages  for  any  accident  occasioned  by  the  construc- 
tion of  a  building  owned  by  it,  unless  said  acci- 
dent was  a  probable  result  of  the  manner  of  the 
construction  of  said  building ;  and  if  the  build- 
ing could  have  been  operated  with  safety,  in 
case  the  employees  of  the  city,  in  its  fire  depart- 
ment, had  exercised  reasonable  care,  then  the 
City  of  Erie  is  not  responsible  for  any  accident 
occasioned  by  the  operation  of  any  of  the  parts 
of  said  building." 

Verdict  for  the  plaintiff  in  the  sum  of  f  5, 000, 
whereupon  this  appeal  was  taken,  and  the  re- 
fusal of  the  third  and  fourth  points,  above  men- 
tioned, assigned  as  error. 

Joseph  P.  O'Brien^  for  appellant. 

The  fact  that  the  doors  of  the  engine  house 
could  have  been  operated  with  perfect  safety  by 
the  fireman  had  he  used  reasonable  care,  re- 
mains as  true  now  as  it  was  when  the  case  was 
heard  before.  If  the  building  was  not  negli- 
gently constructed  in  the  prior  suit,  the  charac- 
ter of  its  construction  certainly  cannot  be  altered 
by  the  phraseology  of  a  declaration. 

The  defendant  is  willing  to  rest  its  case  en 
tiiely  upon  the  decision  of  this  Court  already 
rendered  in — 

Kies  V,  City  of  Erie,  135  Pk.  144. 

E,  A.  Walling,  (with  him  William  A.  Gal- 
hraithzxAJ,  W.  GalbraitK),  for  appellee. 

The  appellant  places  his  sole  reliance  upon 
Kies  z^.  City  of  Erie,  135  Pa.  144.  He  could 
safely  do  so  provided  a  compulsory  non-suit  were 
a  bar  to  another  action,  but  it  is  not. 

Fitzpatrick  v.  Riley,  163  Pa.  65. 
Boarnonville  v.  Goodall,  10  Id.  133. 

The  undisputed  evidence  in  this  case  shows 
that  the  very  object  of  these  springs  was  to  open 
the  doors  without  the  assistance  of  the  firemen, 
and  not  simply  ''to  aid  the  firemen  in  swinging 
q)en  the  heavy  doors,"  as  the  evidence  in  the 
former  case  seemed  to  show. 

The  former  case  was  argued  in  this  Court  on 
the  right  theory,  but  unfortunately  no  evidence 
had  been  offered  to  sustain  the  argument,  and 
the  plaintiff  was  subjected  to  all  the  costs  and 
eiqpenses  of  that  trial,  and  had  to  bring  a  new 
suit  in  order  to  reach  the  merits  of  the  case. 

July  18,  1895.  Fell,  J.  The  specifications 
of  error  raise  the  single  question  whether  the 
testimony  justified  the  submission  of  the  case  to 
the  jury.  The  same  parties  were  before  the  Court 
in  1890,  in  an  action  to  recover  for  the  same  in- 
jury, that  action  being  based  upon  the  alleged 
negligence  of  a  fireman  in  the  employ  of  the 
City  of  Erie,  in  suddenly  and  violently  opening 
pQtward  over  the  pavement  the  doors  of  a  build- 
ing oaed  by  the  fire  department.  The  judgment 
of  non-suit  entered  in  the  Common  Pleas  was 


affirmed  by  this  Court  for  the  reason  that  tlie 
municipality  was  not  responsible  for  the  negligent 
act  of  a  fireman,  and  that  there  was  no  evidence 
that  the  accident  was  the  result  of  the  defective 
construction  of  the  building:  Kies».  City  of  Erie, 
135  Pa.  144.  This  action  rests  upon  the  allega- 
tion that  the  building  was  so  constructed  that  its 
doors  were  opened  outward  by  means  of  springs, 
and  that  such  a  construction  was  dangerous  and 
negligent. 

The  building  in  question  was  on  the  house-line 
of  the  street,  and  was  provided  with  heavy 
wooden  doors,  ten  or  twelve  feet  high  and  six 
feet  wide,  which  swung  outward,  and  when  open 
extended  half  way  over  the  pavement.  Large 
steel  springs  were  attached  to  the  outside  of  the 
doors  and  so  arranged  as  to  open  them  rapidly 
when  the  bolts  were  drawn.  The  pulling  of  a 
rope  unfastened  the  doors,  and  the  powerfiil 
springs  caused  them  to  swing  with  rapidity  and 
force  across  the  pavement.  That  this  was  a  con- 
stant menace  to  passers-by  seems  to  be  too  clear 
for  discussion.  It  was  claimed^  however,  by  the 
defendant,  that  the  springs  were  only  intended 
to  aid  the  firemen  in  opening  the  doors,  and  that 
after  they  started  to  move,  it  was  their  duty  to 
hold  on  to  them  and  prevent  a  too  rapid  and 
violent  motion.  If  this  was  the  purpose,  the 
usefulness  of  such  a  device  is  not  manifest,  as  the 
force  of  the  springs  would  not  be  fully  exerted 
until  the  doors  had  started  to  move  and  the  ne- 
cessity for  controlling  their  motion  had  arisen. 
This  claim,  however,  gave  rise  to  the  question 
whether  the  injury  to  the  plaintiff  was  caused  by 
the  negligence  of  the  fireman,  and  the  question 
was  fully  and  fairly  submitted  to  the  jury.  As 
the  defendant  is  not  answerable  for  the  neglect 
of  an  employee  in  its  fire  department,  the  issue 
was  narrowed  to  the  inquiry  whether  the  usual 
and  necessary  use  of  the  doors  without  negligence 
was  dangerous  to  persons  passing  on  the  pave- 
ment. This  question  was  submitted  to  the  jury. 
The  learned  Judge  in  his  charge  said :  *^If  the 
operation  of  these  doors,  with  reasonable  care 
would  have  provided  against  danger  and  accident 
to  the  passers-by  the  city  is  not  liable.  If  the 
necessary  and  natural  and  probable  operation  of 
these  doors  was  dangerous  even  though  accom- 
panied by  the  use  of  ordinary  care  on  the  part 
of  the  employees,  the  city  is  liable  for  the  result." 
This  was  the  real  test  of  liability,  and  the  testi- 
mony fully  justified  the  submission. 

The  judgment  is  affirmed. 


w.  c.  s. 


[See  26  Wkskly  Noras,  iia.] 
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July,  '94,  170. 


February  i,  1895. 


The  City  of  Philadelphia  v.  The  Thir- 
teenth  and  Fifteenth  Streets  Passen- 
ger Railway  Company  of  Philadelphia. 

Passenger  railways — Thirteenth  and  Fifteenth 
Streets  Passenger  Railway  Company  ofPhila- 
delphia — Duty  of  to  repair  streets — Acts  of 
April  *,  1859 ;  ^^y  ^6^  1861 ;  and  March 
27,  1873 — Paving  and  repaving — Municipal 
corporations — Power  to  stop  the  running  of 
passenger  railway  cars  for  the  repair  of  the 
streets — Set-off, 

The  Act  of  March  27,  1873,  coafirming  the  merger  of 
the  Thirteenth  and  Fifteenth  Streets  Passenger  Railway 
Company  with  The  Navy  Yard,  Broad  Street  and  Fair- 
mount  Railway  Co.,  providing  for  the  surrender  of  cer- 
tain corporate  rights,  and  conferring  other  rights  and 
making  Uiem  exclusive,  which  was  duly  accepted  by  The 
Thirteenth  and  Fifteenth  Streets  Passenger  Railway  Co., 
is  fhe  operative  charter  of  the  consolidated  company. 

In  order  to  find  the  grants  and  limitatioBS  thereof,  and 
the  burdens  and  obligations  imposed  by  this  charter,  it  is 
necessary  to  look  to  the  terms  of  the  two  original  charters 
of  the  separate  companies  whic^  remained  unchanged  and 
confirmed. 

By  these  original  charters  the  railway  companies  were 
required  to  keep  in  repair  the  streets  traversed  and  oc- 
cupied by  them  in  accordance  with  the  regulations  of 
councils. 

These  provisions  of  the  original  charters  in  reference 
to  keeping  the  streets  in  repair  are  general  and  applicable 
to  all  streets  on  which  the  tracks  are  laid,  and  are  not 
limited  to  the  space  between  the  rails,  but  extend  to  the 
entire  roadway  from  curb  to  curb,  in  accordance  with  the 
requirements  of  the  ordinances  of  the  councils  of  the 
QiXf  of  Philadelphia. 

The  duty  to  repair,  where  it  exists,  extends  to  the  re- 
placement of  an  old  pavement  by  a  new  one  of  a  different 
and  improved  kind. 

Pbila.  V,  Ridge  Ave.  R.  W.  Co.,  28  Weekly  Notes, 
388,  followed. 

Whether  a  macadamized  road  is  or  is  not  a  paved 
street  is  a  question  of  intention,  but  the  ques- 
tion does  not  arise  in  this  case,  as  there  is  nothing  on  the 
record  to  show  that  the  paving  for  which  suit  is  brought 
was  a  first  or  original  paving. 

The  defendant  company  being  subject  to  the  ordin- 
ances of  councils  requiring  them  to  pave,  and  upon  re- 
fusal, authorizing  the  stopping  of  their  cars  until  the  or- 
dinance is  fully  complied  with,  evidence  of  the  injury 
suffered  by  such  stopping,  as  a  set-off  to  a  claim  against 
the  companies  for  the  cost  of  paving,  is  irrelevant. 

Appeal  of  The  Thirteenth  and  Fifteenth 
'  Streets  Passenger  Railway  Company  of  Phila- 
delphia, defendant,  from  the  judgment  of  the 
Common  Pleas  No.  4,  of  Philadelphia  County, 
in  an  action  of  assumpsit  brought  by  the  City  of 
Philadelphia  against  the  said  defendant,  to  re- 
cover damages  for  money  expended  by  the  City 
in  the  paving  of  certain  portions  of  Broad  street 
and  other  streets  in  the  city  of  Philadelphia  used 
by  said  company  defendant. 

Upon  the  triaJ,  before  Thayer,  P.  J.,  the  fol- 
lowing facts  appeared :  On  April  8,  1859,  The 


Thirteenth  and  Fifteenth  Streets  Passenger  Rail- 
way Company  was  chartered  to  lay  out  and  con- 
struct a  railway  on  certain  designated  streets  in 
the  city  of  Philadelphia,  in  which  Broad  street 
was  not  included.  By  secdon  9  of  this  charter 
the  councils  of  the  city  of  Philadelphia  were  au- 
thorized to  regulate  by  ordinance  the  paving  and 
repairs  of  said  streets,  and  the  company  was  re- 
quired to  keep  the  same  in  good  order  and  re- 
pair. On  May  16,  186 1,  The  Navy  Yard,  Broad 
Street  and  Fairmount  Railway  Company  was 
chartered  and  empowered  to  occupy  certain 
streets  in  the  city  of  Philadelphia,  among  whidi 
were  certain  parts  of  Broad  street.  By  section 
9  of  this  charter  The  Navy  Yard,  Broad  Street 
and  Fairmouot  Railway  Company  were  re- 
quired, upon  the  removal  of  certain  railroad 
tracks  from  Broad  street,  to  pave,  curb  and 
macadamize  Broad  street  from  South  street  to 
Chestnut  street;  and  secdon  10  provided  ''That 
the  said  company  shall  be  compelled  to  keep  in  , 
constant  repair  that  portion  of  the  street  which 
they  use  and  occupy,  and  subject  to  such  ordin- 
ances of  councils  as  relate  thereto  not  inconsist- 
ent with  this  Act." 

Subsequently  and  some  time  prior  to  April  4, 
1868,  die  defendant  company  and  The  Navy 
Yard,  Broad  Street  and  Fairmount  Railway 
Company  were  duly  merged  and  consolidated 
into  The  Thirteenth  and  Fifteenth  Streets  Pas- 
senger  Railway  Company  of  the  City  of  Phila- 
delphia, under  the  terms  of  an  Act  relating  to 
railroad  companies,  passed  May  16,  1861,  and 
its  supplements,  and  all  the  rights  and  franchises 
of  The  Navy  Yard,  Broad  Street  and  Fsdrmount 
Railway  Company  became  vested  by  this  merger 
in  the  defendant  company.  Some  doubt  having 
been  thrown  upon  the  validity  of  the  merger,  an 
Act  was  passed  March  27,  1873,  confinning  the 
merger  and  providing  in  consideration  of  the 
renunciation  and  surrender  by  the  railway  com- 
pany to  the  Commonwealth  *'of  all  rights  to 
construct  any  railroad,  railway,  or  tramway  upon 
Broad  street  possessed  gr  claimed  by  them  un- 
der the  said  merger  of  the  corporate  rights  and 
franchises  of  The  Navy  Yard,  Broad  Street  and 
Fairmount  Railway  Company,  or  otherwise 
howsoever,  and  the  discontinuance  of  all  legal 
proceedings  to  enforce  such  rights,  then,  upon 
the  said  company  making  such  surrender,  and 
filing  the  same  (within  a  stipulated  time)  in  the 
office  of  the  secretary  of  the  Commonwealth, 
and  accepting  the  provisions  of  said  Act,  all  the 
corporate  rights,  privileges,  and  franchises  here- 
tofore granted  to  The  Navy  Yard,  Broad  Street 
and  Fairmount  Railway  by  the  Act  of*  May  16, 
1 86 1,  "excepting  those  so  surrendered,  shall  be 
and  thereupon  are  hereby  granted  and  confirmed 
to  and  declared  to  be  fully  vested  in  the  said 
The  Thirteenth  and  Fifteenth  Streets  Passenger 
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Railway  Company,  under  and  by  virtue  of  said 
merger;  that  is  to  say,  the  privilege  of  con- 
structing and  operating  a  single  or  double  rail- 
way passenger  track  or  tracks  upon  any  part  of 
said  Broad  street,  «from  time  to  time,  south  from 
Carpenter  street  as  far  south  as  said  street  may 
be  opened,  and  north  from  Columbia  avenue  as 
far  north  as  said  street  may  be  opened,  together 
with  the  privilege  of  maintaining  the  now  exist- 
ing connections  between  said  tracks  and  the 
company's  tracks  on  Thirteenth  and  Fifteenth 
streets;  and  in  further  consideration  of  such 
surrender,  no  franchise  or  privilege  to  construct 
a  track  or  tracks  or  any  artificial  tramway  for 
the  conveyance  of  passengers  for  hire,  upon  any 
portion  of  said  Broad  street  or  upon  Thirteenth 
or  Fifteenth  streets,  or  other  of  said  company's 
connections,  or  to  run  any  cars  upon  any  part 
of  said  routes,  shall  be  hereafta:  granted  to  any 
person  or  persons,  or  body  politic :  Provided^ 
that  as  each  six  consecutive  squares  of  Thir- 
teenth and  Fifteenth  streets  northward  from  Col- 
umbia avenue,  as  well  as  the  street  or  avenue  at 
the  northern  terminus  thereof,  running  at  right 
angles  to  and  joining  Thirteenth  and  Fifteenth 
streets,  or  so  much  thereof  as  may  be  necessary 
to  form  circuits,  shall  be,  from  time  to  time, 
opened,  g^raded,  and  paved,  The  Thirteenth  and 
Fifteenth  Streets  Passenger  Railway  Company 
shall  remove  their  tracks  from  the  six  squares  of 
North  Broad  street  between  the  same  cross 
streets,  and  shall  lay  them  upon  the  correspond 
ing  six  squares  of  Thirteenth  and  Fifteenth 
streets  and  said  northernmost  cross  street,  for  the 
purpose  of  completing  their  circuits  or 'connec- 
tions, and  that  when  the  depot  of  the  Philadel- 
phia, Wilmington  and  Baltimore  Railroad  Com- 
pany, or  its  successors,  shall  be  removed  from 
Broad  street  between  Washington  avenue  and 
Carpenter  street,  then  as  each  six  consecutive 
squares  of  Thirteenth  and  Fifteenth  streets 
southward  from  Carpenter  street,  as  well  as  the 
street  or  avenue  at  the  southern  terminus  there- 
of, running  at  right  angles  to  and  joining  Thir- 
teenth and  Fifteenth  streets,  or  so  much  thereof 
as  may  be  necessary  to  form  circuits,  shall  be, 
from  time  to  time,  opened,  graded,  and  paved. 
The  Thirteenth  and  Fifteenth  Streets  Passenger 
Railway  Company  shall  remove  their  tracks  from 
the  six  squares  of  South  Broad  street  between  the 
same  cross  streets,  and  shall  lay  them  upon  the 
corresponding  six  squares  of  Thirteenth  and 
Fifteenth  streets  and  the  said  southernmost  cross 
street,  for  the  purpose  of  completing  their  cir- 
cuits or  connections,  and  all  Acts  or  parts  of 
Acts  inconsistent  herewith  are  hereby  repealed." 
Section  2.  "If  the  Thirteenth  and  Fifteenth 
Streets  Passenger  Railway  Company  (having  ac- 
cepted the  provisions  of  this  Act  as  aforesaid) 
shall  not  at  any  time  proceed  to  comply  with  the 


same,  after  notice  in  writing  to  them  by  the 
mayor,  the  chief  commissioner  of  highways,  or 
the  common  council  of  the  city  of  Philadelphia 
to  do  so,  then  the  chief  commissioner  of  high- 
ways is  hereby  empowered  and  directed  to  re- 
move the  tramway  and  rails  of  the  said  Thir- 
teenth and  Fifteenth  Streets  Railway  from  Broad 
street,  and  repave  and  repair  the  bed  of  said 
street  forthwith,  at  the  expense  of  said  company." 
The  defendant  company  accepted  the  provi- 
sions  of  this  Act  and  filed  its  renunciation  and 
surrender  of  its  rights  as  required,  and  laid  and 
operated  its  tracks  upon  Broad  street  in  the 
manner  prescribed  by  the  Act.  Up  to  1890, 
Broad  street  was  paved  partly  with  macadam 
and  partly  with  cobble  stones ;  but  in  1890  city 
councils  provided  by  ordinance  for  paving  North 
Broad  street  with  an  improved  sheet  asphalt 
pavement.  Claiming  that,  by  virtue  of  the  Acts 
above  cited  and  sundry  ordinances  of  councils, 
the  company  defendant  was  liable  therefor,  the 
Cityof  Philadelphia  required  them  to  make  Uiese 
repairs,  which  the  railway  company  refused  to  do, 
alleging  that  the  charter  of  1859  S^^c  them  no 
rights  on  Broad  street,  and  that  it  and  the  ordi- 
nances referred  to  were  applicable  only  to  streets 
other  than  Broad  street.  They  further  cl^ime<J 
that  the  Act  of  March  27,  1873,  was  not  a  char- 
ter but  a  contract  between  the  Commonwealth 
and  the  defendant  company,  authorizing  them 
to  use  Broad  street  temporarily,  but  conferring 
no  liability  whatever  with  regard  to  the  repair- 
ing or  paving  of  the  streets.  The  city  then  di- 
rected that  the  street  should  be  poled  off,  thereby 
stopping  the  running  of  the  defendant  company's 
cars,  and  when  the  paving  was  done,  brought 
suit  for  the  cost  against  the  company.  The  de- 
fendant claimed  a  set-off,  against  its  liability  for 
repairing  streets  other  than  Broad  street,  arising 
from  the  injury  to  its  operations  by  the  stopping 
of  its  cars  through  the  poling  off  of  Broad  street. 
Its  offers  of  testimony  as  to  such  injury,  were, 
on  objection,  refused.  The  Court  instructed  the 
jury  to  find  a  verdict  in  favor  of  the  plaintiff, 
reserving  the  following  point :  "Whether  the 
Act  of  1873,  and  defendant's  acceptance  of  its 
provisions,  or  any  other  Acts  which  have  been 
given  in  evidence,  relieved  the  defendant  from 
the  obligation  of  paving  Broad  street;"  and 
subsequently  entered  judgment  for  the  plaintiff 
upon  the  point  reserved.  Whereupon  the  de- 
fendant took  this  appeal,  assigning  for  error,  the 
admission  of  the  Acts  and  ordinances  referred 
to,  unless  restricted  as  to  liability  to  streets  other 
than  Broad  street ;  the  refusal  of  the  testimony 
offered  as  to  the  injury  suffered  by  the  poling  off 
of  Broad  street,  and  the  action  of  the  Court  in 
entering  judgment  for  the  plaintiff. 

George  W.  Biddle  and  John  G./ohnson,  for 
appellant. 
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The  defendant  can  not  be  held  liable  under 
the  charter  of  1859,  because  that  does  not  refer 
in  any  way  to  Broad  street ;  nor  under  the  Act 
of  1873,  which  merely  empowered  the  defend- 
ant to  merge  with  another  railway  company,  and 
imposed  no  liability  in  regard  to  the  paving  and 
repairing  of  streets. 

The  defendant  is  not  liable  under  the  charter 
of  The  Navy  Yard,  Broad  St.  and  Fairmount  Rail- 
way Co.,  because  it  was  only  bound  under  that 
charter  to  repair  Broad  street  between  its  tracks. 
Harrisburg  v,  Harrisbnrg  Pass.  Railway  Co.,  i 
Pearson,  298. 

The  Legislature  could  not  have  intended  to 
impose  such  a  liability ;  for  when  the  charter  of 
1861  was  granted  Broad  street  was  under  the 
control  of  and  liable  to  be  kept  in  repair  by 
other  corporations,  as  is  shown  by  sundry  Acts 
and  ordinances. 

The  case  of  The  Thirteenth  and  Fifteenth 
Streets  Passenger  Railway  Company  v.  City,  de- 
cided by  Elcock,  J.,  13  Weekly  Notes,  487, 
was  decided  without  reference  to  the  legislation 
above  referred  to,  so  that  this  case  can  not  be 
considered  as  any  authority  in  the  present  con- 
troversy. 

Even  under  the  charter  of  1861,  the  defend- 
ant would  only  be  liable  to  repair,  not  to  pave 
or  repave. 

Fort  Wayne  and  Elmwood  Ry.  Co.  v.  City  of  De 
'         troit,  34  Mich.  78. 

State  V.  Corrigan  Street  Ry.  Co.,  85  Mo.  263. 

Farrar  v.  City  of  St.  Louis,  80  Id.  379. 

Western  Paving  and  Supply  Co.  v.  Citizens'  Street 

Railroad  Co.,  128  Indiana,  525. 
Chicago  V,  Sheldon,  9  Wallace,  50. 

No  passenger  railway  company  in  Philadelphia 
is  liable  for  Uie  repaving  of  a  street  not  already 
paved,  and  as  Broad  street  was  macadamized 
and  not  paved  at  the  time  the  alleged  cause  of 
action  arose,  the  defendant  could  not  be  re- 
quired to  pave  it. 

Leake  v,  Philadelphia,  150  IV.  643. 

The  evidence  as  to  set-off  should  have  been 

admitted.    The  work  on  Broad  street  having 

been  done  recklessly  and  illegally,  the  loss  the 

railway  suffered  thereby  was  a  subject  of  set-off  to 

the  damages  claimed  forthepavingof  otherstreets. 

Easton,  etc..  Pass.  Ry.  Co.  v.  City  of  Easton,  25 

W£iXLY  Notes,  493. 

E.  Spencer  MilUr^  assistant  city  solicitor,  and 
Charles  F.  Warwick^  city  solicitor,  (^/ames 
Alcorn i  assistant  city  solicitor,  with  them),  for 
appellee. 

The  plenary  liability  of  the  company  defend- 
ant to  repave  Broad  street,  and  the  general  lia- 
bility of  passenger  railways  as  to  the  streets,  has 
been  fully  declared. 

The  Thirteenth  and  Fifteenth  Stieets  Pass.  Ry.  Co. 
V,  The  City  of  Phlla.,  13  Weekly  Notes,  487. 


The  Phlla.  and  Gray's  Ferry  Pass.  Railway  Co.  v. 
The  City  of  Phila.,  2  Weekly  Notes,  639. 

The  City  of  Phila.  v.  Ridge  Avenue  Pass.  Railway 
Co.,  28  Weekly  Notes,  388. 

Damages  in  tort  can  not  be  a  subject  of  set  off 
proper,  and  they  can  not  constitute  a  defence  at 
all  save  in  the  transaction  wherein  they  arise. 

Patterson  v.  Holings,  10  Barr,  506. 

Ellison  V,  Weed,  2  Northampton  Co.  Rep.  107. 

July  18,  1895.  MiTCHKLL,  J.  The  railway 
company  appellant  was  formed  by  the  merger  of 
two  passenger  railway  companies  previously  ex- 
isting, one  of  the  same  name,  chartered  April  8, 
1859,  and  the  other  called  The  Navy  Yard,  Broad 
Street  and  Fairmount  Railway  Company,  char- 
tered May  16,  1 86 1 .  The  validity  of  the  merger 
under  then  existing  laws  having  been  questioned, 
an  Act  of  Assembly  was  passed  March  27,  1873, 
P.  L.  435,  confirming  the  merger,  providing 
for  the  surrender  of  certain  corporate  rights,  and 
conferring  other  rights  and  making  them  exclu* 
sive.  This  act  was  solemnly  accepted  by  the 
appellant  by  deed  in  the  form  prescribed  by  the 
Act,  filed  in  the  office  of  the  secretary  of  the 
Commonwealth,  April  8,  1873,  ^^^  t^us  be- 
came the  amended  and  operative  charter  of  the 
consolidated  company  appellant. 

It  is  argued  that  this  was  not  in  any  sense  a 
charter  nor  an  amendment  to  a  charter,  but 
merely  a  contract  between  the  Legislature  and 
the  railway  company  by  which  the  former  con- 
firmed certain  rights  other  than  those  on  Broad 
street,  add  the  company  abandoned  its  rights  on 
Broad  street,  with  a  temporary  license  to  run  its 
cars  thereon  until  Thirteenth  and  Fifteenth 
streets  should  be  opened  from  time  to  time  for 
six  consecutive  squares  north  or  south  of  speci- 
fied points.  This  claim,  however,  cannot  be 
sustained.  The  Act  is  in  its  nature  and  effect  a 
grant  of  franchises,  some  positive  and  at  least 
one  negative  privilege  in  the  nature  of  an 
amended  franchise,  the  right  to  abandon  a  pait 
of  the  franchise  to  lay  tracks  on  Broad  street  that 
was  contained  in  the  charter  of  the  Navy  Yard, 
Broad  street  and  Fairmount  ELailway.  The 
facts  that  the  omsideration  to  the  State  for  pass- 
ing the  Act  was  the  surrender  of  other  rights  or 
franchises  claimed  by  the  company,  and  that  the 
occupation  of  Broad  street  was  terminable  on 
specified  contingencies,  did  not  vary  the  nature 
of  the  Act  as  a  legislative  grant  of  new  fran- 
chises as  well  as  a  confirmation  of  others  claimed 
under  prior  charters.  These  charters  were  by 
the  Act  continued  and  confirmed,  as  to  all  the 
franchises  and  powers  of  both  companies,  except 
so  far  as  changed  or  taken  away  by  the  Act  itself, 
and  of  course  Uie  franchises  so  continued  were  ac- 
companied with  all  the  incidents,  duties  and  ob- 
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ligations  attached  to  them  in  the  first  instance. 

The  Act  of  1873,  therefore,  is  the  operative 
and  controlling  charter  of  the  appellant,  but  we 
must  look  for  its  grants  and  limitations,  as  well 
as  for  its  burdens  and  obligations  on  the  appel- 
lant, to  the  terms  of  the  two  original  chaiters 
which  remained  unchanged  and  confirmed. 

The  charter  of  the  original  Thirteenth  and 
Fifteenth  Streets  Railway  provided  in  section  9, 
"That  the  councils  of  the  City  of  Philadelphia 
may  from  time  to  time  by  ordinances,  establish 
such  regulations  in  regard  to  said  railway  as  may 
be  required  for  the  purposes  of  paving',  repaving, 
grading  .  .  .'  .  and  the  said  company  shall  con- 
form to  the  grades  established  by  councils  of  the 
several  streets  and  avenues  traversed  by  the  said 
railway  ....  The  streets  thus  occupied  by  said 
company  shall  be  by  them  kept  in  good  order 
and  repair  at  their  own  proper  expense." 

The  charter  of  the  Navy  Yard,  Broad  Street 
and  Fairmount  Company  provided  in  section  10, 
that  "the  said  company  shall  be  compelled  to 
keep  in  constant  repair  that  portion  of  the  street 
which  they  use  and  occupy,  and  (be)  subject  to 
such  ordinances  of  councils  as  relate  thereto,  not 
inconsistent  with  this  Act." 

By  both  of  these  provisions  the  company  is 
charged  with  the  duty  to  keep  in  repair.  Both 
provisions  are  general,  applicable  to  all  streets 
on  which  tracks  are  laid,  and  continuing,  that 
is,  appl)ring  from  time  to  time  whenever  repairs 
may  become  necessary.  The  fact  that  part  of 
Broad  street  at  the  time  of  the  charter  of  the 
Navy  Yard,  etc.,  Company  was  required  to  be 
kept  in  repair  by  other  parties  who  had  privileges 
thereon,  would  not  prevent  the  duty  becoming 
incumbent  on  the  appellant  when  circumstances 
should  otherwise  raise  it.  There  is  nothing,  there- 
fore, peculiar  in  regard  to  the  situation  of  Broad 
street  which  makes  the  duty  of  the  appellant  in 
regard  thereto  any  diflFerent  from  that  in  regard  to 
anyother  street  upon  which  its  tracks  are  laid. 

The  duty  to  keep  the  streets  in  repair  being 
thus  clear  under  either  and  both  charters,  two 
questions  arise  as  to  its  extent.  First,  does  it  in- 
dude  the  whole  street  from  curb  to  curb  between 
the  points  longitudinally  where  the  line  is  laid  on 
it,  oris  it  restricted  to  the  spacebetween  the  tracks? 
Secondly,  does  it  extend  to  a  practical  repaving 
with  a  different  and  improved  pavement  ? 

First,  the  obligarion  to  repair  the  whole  street 
from  curb  to  curb,  if  not  expressly  decided,  has 
been  so  clearly  foreshadowed  as  to  leave  little 
doubt  of  what  the  conclusion  must  be.  Under 
the  charter  of  the  Thirteenth  and  Fifteenth 
Streets  Company  the  question  could  hardly 
arise,  for  the  words  are  tha^  the  company  shall 
conform  to  the  grades  of  the  streets  traversed  by 
the  said  raHway  and  the  streets  thus  occupied 
shah  be  kept  in  good  order  and  repair.    This  so 


clearly  means  the  whole  of  the  streets  which  the 
railway  traverses  that  further  elaboration  seems 
to  be  unnecessary.  But  it  is  argued  that  Broad 
street  is  only  occupied  by  virtue  of  the  franchise 
of  the  Navy  Yard, etc..  Company,  and  the  obli- 
gation of  that  charter  is  only  to  keep  in  repair 
"that  portion  of  the  street  which  they  use  and 
occupy,"  which  should  be  construed  to  mean 
that  portion  between  the  tracks.  To  this  argu- 
ment it  would  be  sufficient  answer  that  at  most 
the  words  can  only  be  claimed  as  doubtful  and 
ambiguous,  and  in  such  cases  all  public  grants 
are  to  be  construed  liberally  in  favor  of  the  pub- 
lic and  strictly  against  the  grantee :  Pittsburgh 
R.  R.  Co.  V.  Bruce,  102  Pa.  23.  But  it  is  not 
necessary  to  resort  to  this  rule.  As  already  said 
the  provisions  of  both  the  original  charters  in 
reference  to  keeping  the  streets  in  repair,  are 
general  and  applicable  to  all  streets  on  which 
tracks  are  laid,  and  are  meant  to  be  of  continu- 
ous application  from  time  to  time  as  circum- 
stances may  require.  Both  charters  included 
the  right  to  lay  tracks  on  several  streets  and  on 
diflFerent  streets  at  different  times  but  neither 
looked  to  the  occupation  of  the  whole  length  of 
any  of  the  streets  named.  The  right  was  given 
to  occupy  certain  portions  longitudinally  of  the 
specified  streets,  and  the  corresponding  duty  was 
imposed  of  keeping  those  portions  in  repair. 
Whether  the  language  used  was  as  in  the  one 
case  "the  streets  traversed  and  occupied,"  or  as  in 
the  other,  ''that  portion  of  the  street  which  they 
use  and  occupy"  the  idea  was  the  same,  to  wit, 
that  the  franchise  to  occupy  and  the  obligation 
to  keep  in  repair  should  be  co-extensive.  In 
Pitts,  and  Birmingham  R.  W.  Co.  v,  Pittsburgh 
80  Pa.  72,  a  somewhat  analogous  case  where  the 
question  was  not  what  part  of  the  street  but  what 
kind  of  obstruction  the  company  were  bound  to 
remove,  the  principle  was  well  stated,  that  under 
the  general  law  the  obligation  to  keep  the  whole 
street  in  repair  rested  on  the  municipality,  and 
that  obligation  the  charter  transferred  to  the 
company.  So  it  is  in  the  present  case,  whatever 
the  duty  of  the  municipality  would  have  been  as 
to  repairs  upon  the  streets  where  the  tracks  are 
laid,  is  now  the  duty  of  the  railway  company 
laying  and  using  the  tracks,  and  that  plainly  in* 
eludes  the  whole  width  of  the  street. 

But  the  duty  does  not  rest  on  these  provisions 
alone.  It  arises  independently,  but  with  equal 
conclusiveness  from  other  parts  of  the  charter. 
Section  10  of  the  Act  of  incorporation  of  the 
Navy  Yard,  etc.,  R.  W.  Co.  provides  that  'Uhe 
said  company  shall  be  compelled  to  keep  in  con- 
stant repair  that  portion  of  the  street  which  they 
use  and  occupy,  and  (be)  subject  to  such  ordin- 
ances of  councils  as  relate  thereto."  This  in- 
cludes existing  as  well  as  future  ordinances,  and 
among  those  existing  at  the  date  of  the  charter, 
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was  the  general  ordinance  of  July  7, 1857  (Ord 
1857,  p.  248),  which  provided  that  all  passenger 
railroad  companies  should  be  "at  the  entire  cost 
and  expense  of  maintaining,  paving,  repairing 
and  repaving  that  may  be  necessary  upon  any 
street  .  .  .  occupied  by  them.*'  This,  as  was 
well  said  by  Thayer,  P.  J.,  in  Phila.  and  Gray's 
Ferry  R.  W.  Co.  v.  Philadelphia,  2  Weekly 
Notes,  639,  means  "not  upon  a  portion  of  the 
street  occupied  but  upon  the  whole  street."  The 
subject  was  elaborately  and  very  ably  discussed 
in  that  case,  and  the  opinion  of  Thayer,  P.  J., 
is  cited  with  approval  in  Philadelphia  v>  Ridge 
Ave.  P.  R.W.  Co.,  143  Pa.  444,  where  the  present 
Chief  Justice  says,  "It  has  never  been  seriously 
doubted,  nor  can  it  be,  that  the  duty  to  repair  or 
to  repave,  when  either  is  adjudged  necessary,  ex- 
tends to  the  entire  roadway  from  curb  to  curb." 

Secondly,  that  the  duty  to  repair,  where  it  ex- 
ists, extends  to  the  replacement  of  an  old  pave- 
ment by  a  new  one  of  a  different  and  improved 
kind  was  expressly  held  in  Phila.  v.  Ridge  Ave. 
R.  W.  Co.,  143  Pa.  444  (471-2)  where  it  was 
said  by  the  present  Chief  Justice,  "The  duties 
specified  in  (the  company's)  charter  were  im- 
posed with  reference  to  the  changes  and  improved 
methods  of  street  paving  which  experience  might 
sanction  as  superior  to  and  more  economical 
than  old  methods.  In  other  words  the  company 
is  bound  to  keep  pace  with  the  progress  of  the  age 
in  which  it  continues  to  exercise  its  corporate 
functions.  The  city  authorities  have  just  as  much 
right  to  require  it  to  repave  at  its  own  expense 
with  a  new,  better  and  more  expensive  kind  of 
pavement  as  they  have  to  cause  other  streets  to 
be  repaved  in  like  manner  at  the  public  expense." 

In  the  present  cast  of  Broad  street,  the  fact 
that  the  occupation  is  terminable  upon  certain 
contingencies  which  may  happen  at  any  time, 
and  at  the  will  of  the  city,  does  not  destroy  the 
obligation.  As  a  fact  the  occupation  has  al 
ready  lasted  some  years,  and  from  the  nature  of 
the  surface  of  the  ground  and  its  existing  uses,  is 
likely  to  last  some  years  longer,  but  howeverthis 
npay  be  it  does  not  alter  the  mandate  of  the  char- 
ter, and  the  ordinances  to  keep  the  street  in  re- 
pair so  long  as  it  is  occupied. 

A  question  is  raised  in  the  argument  that  the 
appellant  is  not  liable  because  Uie  so-called  re- 
pair or  repaving  of  Broad  street  was,  in  &ct,  a 
first  or  original  paving,  and  there  is  no  obliga- 
tion to  pave  in  the  first  instance,  as  so  much  of 
the  ordinance  of  July  7, 1857,  as  required  paving 
of  a  street  not  previously  paved,  was  repealed  by 
the  ordinance  of  April  i,  1859,  (^"^^  ^^S9>  P- 
138^.  There  is  nothing  on  the  record,  however, 
to  show  the  fact  now  alleged.  The  appellant  did 
not  at  any  time  offer  to  prove  it,  nor  ask  to  have 
the  jury  pass  upon  it.  The  facts  were  practically 
treated  as  undisputed.    The  Judge  directed  the 


verdict  as  a  matter  of  law  and  there  is  no  assign- 
ment of  error  to  his  action  in  so  doing.  Gen. 
Wagner,  for  the  plaintiff,  testified  that  the  former 
pavement  was  partly  cobble  and  partly  macadam, 
and  other  witnesses  speak  of  a  paving  with  mac- 
adam in  the  centre  and  cobble  at  the  sides. 
Even  if  the  whole  street  was  macadamized  it 
would  not  follow  necessarily  that  it  was  not 
paved.  That  is  a  question  of  intention.  Some 
misapprehension  seems  to  exist  in  the  profes- 
sional mind  as  to  our  recent  decisions  on  this 
subject,  and  they  have,  therefore,  been  reviewed 
and  the  ratio  decidendi  discussed  in  Philadelphia  . 
V.  Eddleman,  opinion  filed  herewith,  to  which 
reference  is  made  for  all  that  is  necessary  to  be 
said  on  the  present  point. 

The  only  remaining  assignments  of  error  to  be 
noticed,  relate  to  the  exclusion  of  af^llant's  offer 
to  show  damages  by  way  of  set-off  from  the  im- 
proper method  of  paving  Broad  St.,  causing  stop- 
page of  the  cars  and  consequent  loss  of  profits. 

Passing  by  the  question  whether  the  offer 
was  clearly  within  the  exception  to  the  general 
rule  that  a  set-off  in  tort  cannot  be  made  to  an 
action  ex  contractu^  these  offers  substantially 
sought  to  raise  the  question  of  an  abuse  of  die 
municipal  authority  and  discretion.  By  d^  or- 
dinance of  September  25,  1890,  (Ord.  p.  301), 
the  councils  instructed  the  director  of  public 
works  to  stop  the  running  of  the  cars  "on  Broad 
street  north  from  Glenwood  avenue  until  the 
said  street  is  repaved  in  accordance  with  the  no- 
tice to  do  such  work  served  by  him  on  the  pas- 
senger railway  company  ...  as  required  by  the 
ordinance  of  July  7,  1857,"  etc.  The  ordinance 
of  July  7,  1857,  sec.  4,  provides  that"itsb2dlbe 
the  duty  of  any  company  as  aforesaid  ...  to 
pave  or  repave  the  highways,  as  hereinbefore 
provided,  and  should  they  refuse  or  neglect  to  do 
so  for  ten  days  from  the  date  of  such  notice  .  .  . 
councils  may  forbid  the  running  of  any  car  or 
cars  upon  the  said  road  until  the  same  is  fully 
complied  with."  As  heretofore  shown,  the  ap- 
pellant is  subject  to  the  ordinance  of  1857,  and 
it  thus  appears  that  the  Act  of  stopping  the  cars 
while  the  repaving  was  being  done  was  expressly 
authorized  by  that  ordinance.  It  was  not  offered 
to  be  shown  that  the  state  of  facts  which  justified 
the  action  of  councils  did  not  exist,  to  wit,  the 
resolution  for  repaving,  the  notice  to  appellant 
to  do  its  part,  and  the  failure  to  do  so  in  the 
time  required.  Appellant's  offer  was  to  show 
that  the  work  could  have  been  done  widiout 
stopping  the  cars,  and  therefore  with  less  loss  to 
appellant.  But  as  the  city  was  acting  on  its  ex- 
press legal  rights,  the  offer  was  immaterial  and 
irrelevant.  It  was  not  for  appellant,  or  even  the 
Court  and  jury,  to  review  the  city's  exercise  of 
its  unquestionable  discretion. 
Judgment  affirmed.  s.  h.  t. 
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TERMS  AND  RETURN  DAYS. 

RXJLE  I. 

The  Judges  of  the  Superior  Court  will  annually 
hold  terms  of  the  said  Court,  and  appeals  shall 
be  returnable,  at  the  following  times  and  places, 
except  as  provided  in  Rule  VIII : 

First,  —  At  Philadelphia,  (Supreme  Court 
Rooms) : 

For  the  first  Monday  of  November,  the  County 
of  Philadelphia. 

For  the  second  Monday  of  November,  the 
County  of  Philadelphia. 

For  the  third  Monday  of  November,  the  Coun- 
ties of  Lancaster  and  Berks. 

For  the  first  Monday  of  December,  the  Coun- 
ties of  Chester,  Delaware  and  Bucks. 

For  the  second  Monday  of  December,  the 
Counties  of  Schuylkill,  Lehigh,  Northamp- 
ton and  Montgomery. 

For  the  third  Monday  of  December,  the 
County  of  Philadelphia. 

Second f — At  Scranton : 

For  the  first  Monday  of  January,  the  Counties 
of  Luzerne,  Columbia  and  Montour. 

For  the  second  Monday  of  January,  the  Coun- 
ties of  Lackawanna,  Monroe,  Carbon  and 
Wyoming. 

For  the  third  Monday  of  January,  the  Coun- 
ties of  Bradford,  Susquehanna,  Wayne  and 
Pike. 

Third,— AX  Williamsport : 

For  the  first  Monday  of  February,  the  Counties 
of  Northumberland,  Union,  Snyder,  Lycom- 
ing and  Sullivan. 

For  &e  second  Monday  of  February,  the  Coun- 
ties of  Centre,  Clearfield,  Clinton,  Cameron 
and  Elk. 

For  the  third  Monday  of  February,  the  Coun- 
ties of  McKean,  Potter  and  Tioga. 

Pmtrth,  —  At   Harrisburg,     (Supreme    Court 
Rooms): 

For  the  first  Monday  of  March,  the  Counties 
of  Dauphin,  Lebsmon  and  York. 


For  the  second  Monday  of  March,  the  Coun- 
ties of  Adams,  Franklin,  Fulton,  Cumber- 
land, Juniata  and  Perry. 

For  the  third  Monday  of  March,  the  Coun- 
ties of  Mifilin,  Huntingdon,  Bedford  and 
Blair. 

Fifth, —  At     Pittsburgh,      (Supreme      Court 
Rooms) : 

For  the  first  Monday  of  April,   the  County  of 

Allegheny. 
For  the  second  Monday  of  April,  the  County 

of  Allegheny. 
For  the  third  Monday  of  April,  the  Counties 

of  Westmoreland,  Fayette,  Washington  and 

Greene. 
For  the  first  Monday  of  May,  the  Counties  of 

Somerset,  Indiana,  Cambria,  Jefferson  and 

Clarion. 
For  the  second  Monday  of  May,  the  Counties 

of  Armstrong,  Butler,  Beaver,  Lawrence  and 

Mercer. 
For  the  third  Monday  of  May,  the  Counties  of 

Erie,  Crawford,    Venango,    Warren    and 

Forest. 


ATTORNEYS. 


RXJLE  n. 


No  person  shall  be  admitted  to  practice  as  at 
tomey  in  this  Court,  unless  he  has  been  admitted 
to  practice  in  the  Supreme  Court  of  this  State, 
and  presents  with  the  certificate  of  such  admis- 
sion due  proof  of  good  character,'*'  or  unless  he 
has  Served  a  regular  clerkship,  within  the  State, 
to  some  practicing  attorney  or  gentleman  of  the 
law,  of  known  abilities,  for  the  term  of  four  years, 
and  afterwards  shall  have  practiced  as  an  attor* 
ney  in  one  of  the  county  Courts  of  Common 
Pleas,  for  the  term  of  one  year,  or  served  such 
clerkship  three  years,'  and  practiced  two  years : 
Provided  ahuays,  That  in  the  case  of  a  person 
applying  to  be  admitted  who  shall  appear  to  have 
studied  the  law  with  assiduity,  under  the  direc- 
tion of  some  practicing  attorney  or  gentleman  of 
the  law  of  this  State,  for  the  term  of  two  years 
after  his  arrival  at  the  age  of  twenty-one  years 
and  afterwards  practiced  in  some  one  of  the 
county  Courts  of  Common  Pleas  for  the  term  of 
two  years,  he  may  be  admitted. 

Any  graduate  of  the  law  department  of  the 
University  of  Pennsylvania  or  of  the  Dickinson 
School  of  Law,  who  has  passed  the  preliminary 
examination  before  the  board  of  examiners  of  any 


*This  provisioii  applies  only  to  attorneys  who  had  not 
been  admitted  to  practice  in  the  Supreme  Coart  prior  to 
the  first  day  of  Jnly,  1895. 
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county  of  this  Commonwealth  and  an  examina- 
tion upon  Latin,  and  who  has  taken  the  full 
course  of  three  years  and  received  the  diploma 
and  degree  of  Bachelor  of  Laws,  may  be  ad- 
mitted to  practice  in  this  Court  upon  the  expira- 
tion of  three  full  years  from  the  date  of  his 
preliminary  examination,  upon  filing  with  the 
prothonotary  a  certificate  of  the  dean  of  the  law 
department  of  said  University  or  School  of  Law, 
stating  these  facts,  and  upon  exhibiting  his  di- 
ploma, together  with  a  certificate  of  \good  char- 
acter, as  in  other  cases. 

RXJLEin. 

Attorneys  from  other  States,  who  have  been 
admitted  to  any  Court  of  Common  Pleas  of  this 
State,  may  immediately  thereafter  be  admitted 
in  this  Court :  Provided,  That  they  are  in  good 
standing,  and  have  practiced  for  five  years  in  the 
State  from  which  they  have  removed. 

RULE  IV. 

All  agreements  and  notices  of  attorneys  touch- 
ing the  business  of  the  Court  shall  be  in  writing, 
otherwise  they  will  be  considered  of  no  validity. 

RtJLE  v. 

No  attorney  of  this  or  any  other  Court,  sheriflTs 
ofl&cer,  bailiff  or  other  person  concerned  in  the 
execution  of  process  shall  become  bail  on  appeal 
except  by  special  leave  of  the  Court  previously 
obtained. 


APPEALS  AND  ARGUMENTS. 

RULE  VI. 

Whenever  an  appeal  shall  be  taken  to  this 
Court,  due  notice  thereof,  in  writing,  shall  be 
forthwith  given  by  the  appellant  to  the  appellee 
or  his  counsel  of  record.  A  copy  of  said  notice, 
with  proof  of  service  endorsed  thereon,  shall  be 
filed  with  the  proper  prothonotary  of  this  Court, 
at  which  time  the  statutory  fee  shall  be  paid  to 
him. 

In  all  case$  in  which  an  appeal  shall  be  taken 
and  perfected  in  accordance  with  the  provisions  of 
the  Act  of  General  Assembly  of  Pennsylvania, 
approved  June  24,  1S95,  the  Court  below  shall 
make  up  and  certify  the  record  in  accordance 
with  the  practice  which  now  obtains  in  cases  of 
appeal  to  the  Supreme  Court  of  Pennsylvania. 

The  prothonotary  or  clerk  of  any  Court  in 
which  an  appeal  shall  be  taken  and  perfected 
shall  thereupon  forthwith  furnish  the  certificate 
required  by  the  said  Act,  and  in  addition  thereto 
shall  further  certify  to  this  Court  the  fact  that  an 
appeal  has  been  taken,  the  date  when  taken,  by 


whom  taken,  the  title  of  the  case  and  the  names 
of  all  the  parties  thereto  as  the  same  appear  of 
record  in  the  Court  below. 

RULE  VII. 

In  all  cases  the  record  shall  be  filed  with  the 
prothonotary  of  this  Court  on  or  before  the  first 
day  of  the  week  to  which  the  case  is  assigned  for 
argument ;  and  if  the  record  shall  not  be  filed  on 
or  before  such  day  the  Court  on  motion  of  any 
party  interested  may  quash  the  appeal. 

RULE  vui. 

All  cases  appealed  to  this  Court  shall  be 
placed  upon  the  docket  in  the  order  in  which 
the  certificate  of  the  respective  prothonotary  or 
clerk  of  the  Court  below,  that  the  appeal  has 
been  tjJcen  and  perfected,  shall  be  received  by 
the  prothonotary  of  this  Court.  All  cases  shall 
be  placed  upon  the  argument  list  for  the  county 
from  which  the  appeal  shall  be  taken  next  succeed- 
ing their  entry  upon  the  docket  and  in  the  order 
in  which  they  stand  thereon,  unless  advanced  or 
transferred  by  the  special  order  of  the  Court : 
Provided^  that  no  case  shall  be  placed  on  the 
argument  list  unless  it  has  been  placed  on  the 
docket  twenty  days  before  the  return  day :  Pro- 
vided  also,  that  not  more  than  forty  cases  shall 
be  placed  on  the  argument  list  for  each  week  as- 
signed for  hearing  appeals  from  Philadelphia 
and  Allegheny  Counties :  and  Provided  also, 
that  unless  this  Court  shall  specially  order  other- 
wise, appeals  from  sentences  upon  indictment 
shall  be  returnable,  and  be  set  down  for  argu- 
ment at  the  head  of  the  list  on  the  third  Mon- 
day (exclusive  of  the  day  of  taking  the  appeid) 
following  the  taking  of  the  appneal  at  the  place 
where  this  Court  shall  then  be  in  session ;  but  if 
this  Court  shall  not  be  in  session  at  that  time 
then  the  same  shall  be  returnable,  and  be  set 
down  for  argument  as  aforesaid,  at  the  time 
when  and  place  where  the  Court  shall  next  be  in 
session ;  and  the  clerk  of  the  Court  from  which 
any  such  appeal  shall  be  taken,  shall  certify  the 
record  to  the  prothonotary  of  this  Court,  at  the 
place  where  such  appeal  will  be  heard  accoidiiig 
to  the  foregoing  provisions. 

RULE  IX. 

The  Court  will  call  the  cases  for  argument  in 
the  order  in  which  they  stand  on  the  printed 
argument  list.  If  neither  party  be  present  or 
ready  to  proceed  with  the  argument,  the  case 
shall  be  non-prossed,  unless  reason  to  the  con* 
trary  be  shown  to  the  satisfacti<m  of  the  Court. 

RULE  X. 

When  any  case  b  called  for  argument  should 
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either  party  fail  to  appear,  on  proof  of  due  no- 
tice of  the  taking  of  the  appeal  and  of  service  of 
paper  book  upon  such  party,  or  his  or  their  coun- 
sel of  record,  in  accordance  with  the  rules  of 
this  Court,  the  C^ourt  may  proceed  with  the  argu- 
ment ex  parte  or  quash  the  appeal  or  affirm  the 
judgment. 

RULE   XI. 

No  cause  shall  be  continued  when  reached 
without  permission  of  the  Court,  and  except  for 
a  sufficient  cause.  Engagements  of  counsel  in 
the  lower  Courts  will  not  1^  recognized  as  a  rea- 
son for  the  continuance  or  postponement  of  a 
cause  except  when  they  are  actually  engaged  in 
a  trial,  which  has  been  commenced  in  a  previous 
week,  and  is  unfinished. 

RULE    XII. 

In  all  appeab  in  criminal  cases  wherein  a  spe- 
cial allocatur  is  required  by  law  and  has  not 
been  had,  the  prothonotary  is  instructed  by  this 
Court  to  forthwith  enter  "writ  quashed,"  and 
the  records  shall  be  returned  to  the  Courts  from 
whence  they  came. 

RULE  XIII. 

In  all  cases  when  the  appeal  is  taken  from  any 
order,  judgment,  or  proceedings  in  relation  to  a 
public  or  private  road,  this  Court  will  not  sufifer 
the  merits  of  the  case  to  be  entered  into,  nor 
reverse  the  order  of  the  Court  of  Quarter  Ses- 
sions, unless  for  some  irregularity  apparent  on 
the  record,  or  because  the  Court  below  have  ex- 
ceeded their  jurisdiction,  or  have  erred  in  their 
judgment  in  point  of  law. 


ASSIGNMENTS  OF  ERROR. 

RULE  xrv. 

In  all  cases  the  counsel  for  appellant  shall 
apecify  in  writing  the  particular  errors  which  he 
assignsy  and  file  the  same  with  the  prothonotary 
of  this  Court  on  or  before  the  first  day  of  the 
week  to  which  the  case  is  assigned  for  argument, 
and  on  failure  so  to  do  the  Court  may  quash  the 
appeal  or  affirm  the  judgment. 

Rin-E  XV. 

Each  error  relied  on  must  be  assigned  partic- 
ularly, and  by  itself.  If  any  assignments  em- 
brace more  than  one  point,  or  refer  to  more 
than  one  bill  of  exceptions,  or  raise  more  than 
one  distinct  question,  it  shall  be  considered  a 
waiver  of  all  the  errors  so  alleged.  This  rule 
does  not  apply  to  cases  of  judgment  on  facts 
agreed  upon  in  the  nature  of  a  special  verdict. 


In  such  cases  it  is  enough  to  say  that  the  judg- 
ment is  erroneous  without  more. 


RULE  XVI. 

When  the  error  assigned  is  to  the  charge  of 
the  Court,  or  to  answers  to  points  or  to  findings 
of  fact  or  law,  the  part  of  the  charge  or  the 
points  and  answers  or  findings  referred  to  must 
be  quoted  totidem  verbis  in  the  assignment. 

RULE  XVII. 

When  the  error  assigned  is  to  the  admission  or 
rejection  of  evidence,  the  assignments  must  quote 
the  full  substance  of  the  bill  of  exceptions,  or 
copy  the  bill  in  immediate  connection  with  the 
assignment.  When  the  error  is  as  to  the  admis- 
sion or  rejection  of  a  writing,  a  full  copy  of  the 
writing  must  be  printed  in  the  paper  book.  Any 
assignment  of  error  not  according  to  this  and 
the  last  rule  will  be  held  the  same  as  none. 


PAPER  BOOKS. 


I.   GENERAL  PROVISIONS. 


RULE  xvm. 


Paper  books  shall  be  furnished  in  the  shape 
and  size  of  a  common  octavo  pamphlet,  on  or- 
dinary printing  paper.  All  paper  lx)oks  excell- 
ing twenty  pages  in  length  shall  contain  a  AiU 
and  complete  table  of  contents  in  addition  to 
the  index  upon  the  cover. 

RULE  XIX. 

In  all  cases  the  cover  of  paper  book,  whether 
of  appellant  or  appellee  shall  contain  : 

I.  The  title  of  the  case  in  the  Superior 
Court. 

The  term  and  number. 
The  place  where  the  appeal  is  returnable. 
The  county  in  which  the  appeal  is  taken. 
The  title  of  the  Court  below. 
The  words  "Paper  Book  of  Appellant,"  or 
as  the  case  may  be. 

7.  The  names  of  all  the  counsel  for  the  party 
whose  book  it  is. 
&  An  index. 

RULE   XX. 

The  history  of  the  case  must  contain  a  closely 
condensed  statement  of  all  the  facts  of  which  a 
knowledge  may  be  necessary,  in  order  to  deter- 
mine the  points  in  controversy  here ;  and  the 
want  of  such  a  statement  cannot  be  supplied  by 
reference  to  another  part  of  the  paper  book. 
The  history  of  the  case  must  not  contain  an 
argument  or  any  portion  of  the  testimony. 


2. 

3- 
4. 

5. 
6. 
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RULE  XXI. 

The  brief  of  the  argument  must  contain  a 
clear  statement  of  the  points  on  which  the  party 
reliesy  with  such  reasons  and  arguments  as  he 
may  see  proper  to  add,  together  with  all  the  au- 
thorities which  he  thinks  pertinent.  Where  the 
error  assigned  is  to  the  finding  of  fact  by  an 
auditor  or  master,  the  printed  argument  shall 
contiun  a  synopsis  of  all  the  evidence  bearing 
upon  such  disputed  question  of  fact,  with  a  ref- 
erence to  the  page  or  pages  of  the  paper  book 
where  such  evidence  may  be  found  in  extenso, 

RULE  xxu. 

Where  an  authority  is  cited,  the  principle  in- 
tended to  be  supported  by  it  must  be  stated.  A 
mere  reference  to  the  book  will  not  be  sufficient. 
Pennsylvania  Supreme  Court  cases  decided  since 
the  commencement  of  the  State  Reports  must 
be  cited  by  the  volume  <^  said  State  Reports. 
The  decisions  of  this  Court  must  be  cited  by  the 
volume  of  the  Pennsylvania  Superior  Court  Re- 
ports. .Counsel  citing  decisions  of  this  Court 
or  of  the  Supreme  Court  from  legal  periodicals, 
shall  certify  at  the  end  of  their  briefs  that  such 
cases  are  not  reported  in  the  Superior  Court  Re- 
ports or  in  the  State  Reports.  In  the  absence  of 
such  certificate  the  cases  will  not  be  considered. 

RULE  xxm. 

The  paper  book  of  the  appellee  may,  if  he 
chooses,  contain  no  more  than  his  argument,  to 
which  Rules  XXI  and  XXU  wiU  be  held  to  ap- 
ply. But  he  may  make  it  to  embrace  counter- 
statement,  giving  such  version  of  the  facts  as  he 
asserts  to  be  the  true  one. 


U.      PAPER  BOOKS — SPECIAL  PROVISIONS. 
RULE  XXIV. 

In  all  cases  where  the  appeal  is  from  a  judg- 
ment on  a  verdict  the  paper  book  of  the  plain- 
tiff in  error  shall  contain  the  following  matters, 
in  the  following  order : 

1.  The  names  of  all  the  parties  as  they  stood 
on  the  record  of  the  Court  below  at  the  time  of 
the  trial,  and  the  form  of  the  action. 

2.  An  abstract  of  the  proceedings,  showing 
the  issue,  and  how  it  was  made. 

3.  The  verdict  of  the  jury  and  the  judgment 
thereon. 

4.  A  history  of  the  case. 

5.  The  points,  if  any,  which  were  submitted 
in  writing  to  the  Court  below. 

6.  The  charge  of  the  Court. 

7.  The  assignments  of  error. 


8.  A  brief  of  the  argument  for  the  appellant. 

9.  An  appendix,  containing  the  evidence,  and, 
if  necessary,  the  pleadings  in  full. 


RULE  XXV. 

Where  the  judgment  below  is  on  a  case  stated 
in  the  nature  of  a  special  verdict,  the  fiacts  as 
agreed  on  by  the  parties,  the  opinion  of  the 
Court,  and  the  argument  of  counsel,  will  be  suf- 
ficient. 

RULE  XXVI. 

In  all  cases  where  the  appeal  is  from  a  final 
judgment  at  law  in  the  Common  Pleas,  not 
founded  upon  a  verdict  or  on  a  case  stated,  the 
paper  book  of  the  appellant  shall  contain : 

1.  The  names  of  all  the  parties  as  they  stood 
on  the  record  of  the  Court  below,  at  the  time  of 
entry  of  the  judgment  and  the  form  of  the  ac- 
tion. 

2.  An  abstract  of  the  record  showing  the  ex- 
act points  presented  for  the  decision  of  the  Court 
and  the  manner  in  which  the  same  were  pre- 
sented. 

3.  The  report  of  the  referee,  or  the  findings  of 
fact  and  law  by  the  Judge  sitting  without  jury, 
if  any. 

4.  The  judgment  of  the  Court. 

5.  The  opinion  filed,  if  any. 

6.  The  assignments  of  error. 

7.  The  argument  of  counsel. 

8.  An  appendix,  containing  the  record  in  full, 
and  if  necessary  the  evidence  submitted  to  the 
Court  below. 

RULE  xxvn. 

In  all  cases  where  the  appeal  is  from  a  pro- 
ceeding in  equity  or  from  a  proceeding  in  the 
nature  thereof  in  the  Court  of  Common  Pleas, 
or  from  the  Orphans'  Court,  the  arrangement 
of  the  appellant's  paper  book  sludl  be  as  fol- 
lows: 

1.  The  names  of  the  parties  and  the  nature  of 
the  proceedings. 

2.  A  short  abstract  of  the  bill  or  petition  and 
answer. 

3.  A  history  of  the  case. 

4.  The  requests  for  findings  of  &ct  or  law 
with  the  answers  thereto,  and  die  findings  of  die 
Judge. 

5.  The  report  of  the  auditor,  referee,  or  mas- 
ter, if  there  were  one. 

6.  The  exceptions  taken  to  die  report  in  the 
Court  below. 

7.  The  opinion  of  the  Court  on  the  excep- 
tions, and  the  decree  made. 

8.  Assignments  of  error. 

9.  Argument  on  part  of  appellant. 

10.  Appendix  containing  such  documentary 
or  other  evidence  as  may  be  necessary. 
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RULE  XXVUI. 

In  all  cases  where  the  appeal  is  from  proceed- 
ings in  the  Court  of  Quarter  Sessions  or  Oyer 
and  Terminer,  and  not  provided  for  in  Rule 
XXIV,  the  paper  book  shall  contain : 

1.  An  abstract  list  or  brief  of  all  the  petitions, 
motions,  orders,  reports,  exceptions,  etc.,  which 
may  be  necessary  to  give  the  Court  here  a  full 
view  of  the  record  at  once ;  and  this  in  the  per- 
cise  order  of  their  respective  dates,  and  with  the 
date  of  each  prefixed. 

2.  The  exceptions  which  were  overruled  or 
sustained  by  the  final  order  or  judgment  of  the 
Court. 

3.  The  opinion  of  the  Court,  if  it  were  filed 
in  writing. 

4.  Assignments  of  erroic 

5.  The  argument. 

6.  Appendix,  containing  the  record  in  full. 


m.      PAPER  BOOKS — SERVICE  OF,  ETC. 
RULE  XXIX. 

In  cases  originating  in  the  County  of  Philadel- 
phia, the  appellant  shall  serve  a  copy  of  his  pa- 
per book  on  the  opposite  party,  or  his  attorney 
of  record,  at  least  ten  days  before  the  first  day 
of  the  week  to  which  the  case  is  assigned  for 
argument ;  and  when  the  cause  is  called,  shall 
ftmdish  one  copy  to  each  of  the  Judges,  and  file 
nine  with  the  prothonotary— two  for  the  re- 
porter, one  for  the  Law  Association  of  Philadel- 
phia, one  for  the  Weekly  Notes  of  Cases,  one 
for  the  State  Library,  one  for  the  Legal  Intelli- 
gencer, one  for  the  West  Publishing  Company, 
one  for  the  Hirst  Free  Law  Library,  and  one  to 
be  filed  in  his  office.  The  appellee  shall  serve  a 
copy  of  his  paper  book  on  the  opposite  party  or 
his  attorney  of  record  at  least  five  days  before 
the  argument,  furnish  a  copy  to  each  Judge,  and 
file  nine  with  the  prothonotary  for  the  same  pur- 
pose as  the  paper  books  of  the  appellant. 

rule  XXX. 

In  all  cases  except  those  originating  in  the  Coun- 
ty of  Philadelphia,  the  appellant  shall  serve  a  copy 
of  his  paper  book  on  the  opposite  party  or  his 
attorney  of  record,  at  least  twelve  days  before 
the  day  appointed  for  hearing  the  case ;  and  the 
appellee  shall  serve  a  copy  of  his  paper  book  on 
the  opposite  party  or  his  attorney  of  record,  at 
least  five  days  before  the  time  appointed  for  hear- 
ing as  aforesaid.  But  if  the  appeal  shall  have 
been  taken  thirty  days  or  more  before  the  day 
assigned  for  the  hearing  as  aforesaid,  the  paper 
book  of  the  appellant  shall  be  served  at  least 
twenty  days,  and  that  of  the  opposite  party  at 
least  ^vt  days,  before  the  day  assigned  for  the 


hearing  of  the  said  cause.  When  the  cause  is 
called,  each  party  shall  furnish  a  copy  of  his 
paper  book  to  each  Judge,  and  file  nine  copies 
with  the  prothonotary,  one  of  which  is  to  remain 
with  the  records,  two  to  be  delivered  to  the  re- 
porter, one  for  the  Weekly  Notes  of  Cases, 
one  for  the  State  Library,  one  for  the  Law  As- 
sociation of  Philadelphia,  one  for  the  Legal  In- 
telligencer, one  for  the  West  Publishing  Com- 
pany and*one  for  the  Hirst  Free  Law  Library. 

RULE  XXXI. 

When  the  appellant  is  in  default  according  to 
these  rules,  he  may  bi  non-suited  on  motion ; 
and  when  the  appellee  is  in  default  he  will  not 
be  heard  by  the  Court  except  on  the  request  of 
his  adversary,  and  not  then  if  his  negligence  has 
been  gross. 

RULE  xxxn. 

When  paper  books  are  furnished  which  differ 
in  any  material  respect  from  those  here  pre- 
scribed, the  parties  furnishing  them  shall  be  con- 
sidered in  the  same  default  as  if  none  had  been 
furnished,  &nd  on  a  proper  occasion  the  Court 
will,  of  its  own  motion,  non-suit  or  silence  the 
defaulting  party,  or  suppress  the  paper  book. 


GENERAL  PROVISIONS. 

RULE  XXXIII. 

In  all  cases,  where  in  pursuance  of  the  judg- 
ment of  this  Court,  a  cause  goes  back  to  the 
Court  below  for  further  proceedings,  it  shall  be 
the  duty  of  the  prothonotary  to  certify  and  send 
back  with  the  order,  decree  or  judgment,  a  copy 
of  the  opinion  of  the  Court  which  shall  have 
been  filed. 

RULE  XXXIV. 

Every  judgment,  order  or  decree  of  this  Court 
shall  be  noted  by  the  prothonotary  on  the  min- 
ute-book kept  at  the  place  where  the  Court  shall 
be  in  session,  at  the  time,  and  together  with  the 
opinion  or  opinions  filed  therewith,  be  forth- 
with certified  and  transmitted  to,  and  entered  of 
record  by,  the  prothonotary  in  whose  office  the 
appeal  was  entered. 

RULE  XXXV. 

Sec,  I .  In  all  cases  when  these  rules  do  not 
apply  the  practice  of  this  Court  shall  be  regulated 
by  the  then  present  practi<ie  of  the  Supreme 
Court  of  Pennsylvania,  so  far  as  the  same  may 
be  reasonably  applied. 

Sec,  2.  These  rules  shall  take  effect  from  and 
after  the  twenty-fourth  day  of  July,  1895,  and 
shall  apply  to  all  appeals  heretofore  taken. 
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S)iipreme  ©ourt. 


Jtn.  '95,  94-  March  27,  l895- 

The  City  of  Philadelphia  to  use  of  Mack 
V.  Eddleman. 

Highways — Paving — Afacadatnizing^^  Original 
paving —  What  constitutes  —  Cases  on  this 
subject,  examined  and  compared — Conclusions 
drawn  from  such  examination. 

It  is  only  the  first,  or  original  pavement,  whatever  it  be 
composed  of,  converting  a  common  road  into  a  street, 
for  which  the  mnnicipality  can  charge  the  property 
owner. 

Inasmuch  as  the  municipality  has  the  exclusive  right 
to  determine  in  the  public  interest,  when,  and  with  what 
material  such  conversion  into  a  street  shall  take  place,  it 
is  essential  to  such  a  first  pavement  as  shall  exonerate 
the  abutting  owner  from  farther  charge  for  improve- 
ment,  that  it  shall  be  laid  or  adopted  by  the  municipal 
authority. 

The  kind  of  pavement  used,  whether  wood,  cobble 
stones,  macadamizing  or  otherwise,  and  who  paid  for  it, 
are  subordinate  questions,  and  are  only  matenal  or  rele 
rant  as  bearing  on  the  main  issue  of  municipal  recogni- 
tion, but  municipal  recognition  of  the  pavement  of  the 
street,  as  such,  must  appear,  either  by  action  in  the  first 
instance,  or  t^  acquiescence  and  adoption  subsequently. 

There  is  no  conflict  in  the  decisions  upon  these  points, 
and  from  an  examination  and  review  of  the  cases  the  fol- 
lowing rule  ma^  be  deduced  :  "A  first  pavement,  in  the 
legal  sense,  which  exempts  the  abutting  property  owner 
from  liability  for  any  subsequent  improvement,  may  be 
defined  generally  as  one  that  is  put  down  originally  or 
adopted  or  acquiesced  in  subsequently  by  the  munici(>al 
authority,  for  the  purpose  and  with  the  intent  of  chang- 
ing an  ordinary  road  into  a  street  It  may  be  of  maca- 
dtun  or  of  anything  else.  That  is  a  matter  of  evidence 
only.  If  the  purpose  and  intent  be  wanting,  a  mere 
«nr£Etcing  of  the  road,  however  carefully  or  expensively 
done,  will  not  be  a  paving,  but  if  the  intent  ana  purpose 
be  present,  or  to  be  fairly  inferred,  then  there  is  a  paving 
whatever  the  material  may  be." 

Appeal  of  William  Eddleman,  defendant, 
from  the  judgment  of  the  Common  Pleas  No.  i 
of  Philadelphia  County,  in  an  action  of  scire 
fiftcias  sur  municipal  claim,  brought  by  the  City 
of  Philadelphia  to  the  use  of  John  M.  Mack, 
against  William  Eddleman,  owner  or  reputed 
owner,  to  recover  I403.29  for  paving  the  road- 
way in  front  of  defendant's  properly  on  Ridge 
avenue,  Roxborough,  in  the  City  of  Philadel- 
'phia,  with  stone  blocks. 

The  defendant  filed  an  affidavit  of  defence  in 
substance  as  follows :  That  the  paving  done  by 
plaintiff  was  not  the  original  paving  of  this 
street,  but  a  repaving,  for  which  defendant's 
property  is  not  liable.    That,  in  181 1,  the  Com- 


monwealth created  a  corporation  for  the  express 
purpose  of  paving  this  street  with  macadam  and 
keeping  it  in  good  order.  That  this  corporation 
did  make  this  street  a  paved  macadamized  street 
and  so  maintained  it  until  1873.  That  the  City 
of  Philadelphia  acquired  this  street,  with  its 
pavement,  in  1873,  and  from  that  time  on  kept 
it  as  a  paved  macadamized  street,  and  from  time 
to  time  repaired  and  repaved  it,  and  that  in  1890 
the  plaintiff  tore  up  this  macadam  pavement  and 
put  down  the  pavement  for  which  the  lien  is 
filed. 

The  plaintiff  took  a  rule  for  judg^ient  for  want 
of  a  sufficient  affidavit  of  defence,  which  the 
Court  made  absolute.  Whereupon  the  defend- 
ant took  this  appeal,  assigning  for  error  this  ac- 
tion of  the  Court. 

John  Dolman,  Jr.,  for  appellant. 

Abutting  owners  are  only  liable  for  the  original 
paving  of  a  street. 

HammeU  v.  The  City  of  PhiUdelphia,  65  Pa.  146. 

Where  a  street  has  been  once  paved,  and 
macadamizing  is  a  paving  within  the  law,  it  does 
not  make  any  difference  at  whose  cost  the  orig- 
inal paving  was  done,  the  abutting  property  is 
not  liable  for  a  repaving. 

V.  Segelbanm,  30    Weekly 


City  of    Harrisburg 

Notes,  553. 
Boyer  v.  City  of  Reading,  30  Weekly  Notes, 


557. 


In  the  case  of  City  v.  Dibeler,  147  Pa.  261, 
all  that  councils  authorized  to  be  done  was  to 
make  repairs;  and  though  these  repairs  were 
substantial  and  consisted  in  part  of  macadamiz- 
ing, they  were  held  to  be  repairs  only  and  not 
an  original  paving,  which  would  relieve  property 
owners,  when  subsequently  councils  ordered  the 
street  to  be  paved. 

The  facts  set  forth  in  the  affidavit  of  defence 
showed  a  paving  under  authority,  and  that  the 
City  of  Philadelphia  acquired  the  road  so  paved, 
and  repaired  and  repaved  it  for  several  years. 

E.  O.  Michener,  for  appellee. 

The  case  at  bar  is  ruled  by  City  v.  Dibeler, 
147  Pa.  261. 

A  street  is  only  duly  paved  where  it  is  paved 
by  order  of  the  municipal  authority.  Mere  ap- 
propriations to  repair  do  not  constitute  a  pav- 
ing. 

Phila.  V.  Jewell,  26  Weekly  Notes,  292. 
City  V.  Baker,  140  Pa.  1 1. 
Alcorn  v.  The  City,  17  Weekly  Notes,  368. 
Phila.  V.  Ehret,  153  Pa.  l. 

July  18, 1S95.  Mitchell,  J.  No  particular 
material  is  necessary  to  constitute  a  pavement 
It  may  be  made  of  anything  which  will  produce 
a  hard,  firm,  smooth  surface  for  travel*  But  that 
with  which  we  are  specially  concerned  in  the  cLns 
of  cases  to  which  this  belongs,  is  a  pavtment 
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which  marks  the  conversion  in  a  l^al  sense,  of 
a  common  road  into  a  street,  for  that  is  the  only 
kind  for  which  under  the  settled  line  of  authori- 
ties from  Hammett  v.  Philadelphia,  65  Pa.  146, 
down,  an  abutting  property  owner  can  be  com- 
pelled to  pay.  As  said  by  the  present  Chief 
Justice  in  Harrisburgv.  Segelbaum,  151  Pa.  172, 
'Hhe  controlling  consideration  is  not  so  much 
whether  the  prior  iraprovemeiit  of  Market  street 
by  macadamizing  was  in  the  strict  sense  of  the 
word  a  paving  thereof,  as  whether  by  said  im- 
provement the  street  was  changed  from  an  ordi- 
nary clay  road  into  a  good,  reasonably  smooth 
and  sut^stantial  artificial  highway,  practically 
equivalent  to  an  ordinarily  well  improved  street, 
paved  with  cobble  stone  or  other  materials  then 
used  for  paving." 

But  as  on  the  one  hand  it  is  only  the  first 
pavement,  whatever  it  be  composed  of,  convert- 
ing the  road  into  a  street,  for  which  the  city  can 
clmrge  the  property  owner,  so  on  the  other 
hand,  as  the  city  has  the  exclusive  right  to  de- 
termine in  the  public  interest  when,  how  and 
with  what  material  such  conversion  into  a  street 
shall  take  place,  it  is  essential  to  such  a  first 
pavement  as  shall  exonerate  the  abutting  owner 
from  further  charge  for  improvement,  that  it 
shall  be  laid  or  adopted  by  the  municipal  au- 
thority. Not  necessarily  by  formal  ordinance 
declaring  the  change,  for  it  is  not  always  conven- 
ient or  even  possible  to  make  such  documentary 
proof,  but  municipal  recognition  of  the  pave- 
ment of  the  street,  as  such,  must  appear,  either 
by  action  in  the  first  instance  or  by  acquiescence 
and  adoption  subsequently.  The  other  questions 
which  usually  atise  as  to  the  kind  of  pavement, 
whether  by  wood,  or  cobble  stones  or  macadam- 
izing or  otherwise,  and  who  paid  for  it,  are  sub- 
ordinate, and  are  only  material  or  relevant  as 
bearing  on  the  main  issue  of  municipal  recogni- 
tion. They  have  been  treated,  therefore,  by 
this  Court  not  as  questions  of  law  but  as  ques- 
tions of  fact  whose  weight  and  bearing  depend- 
ed on  the  other  evidence  and  the  circumstances 
of  each  case. 

There  is  no  conflict  in  the  decisions,  but  as 
their  exact  effect  has  not  always  been  clearly  un- 
derstood it  may  be  worth  while  to  review  them 
so  as  to  settle  any  existing  doubts.  The  cases 
may  for  convenience  be  grouped  into  those  in 
which  wood  or  macadam  was  held  to  be  a  street 
pavement,  and  those  in  which  they  were  held 
not  to  be  such  pavement. 

First.  In  Alcorn  v.  Philadelphia,  112  Pa 
494,  the  point  was  not  directly  raised,  but  was 
distinctly  foreshadowed  by  the  language  of  Trun- 
KiY,  J.:  "There  is  no  evidence  that  councils 
did  anything  in  obedience  to  that  provision. 
Neither  ordinance  nor  contract  is  proved.  And 
^e  oral  testimony  is  too  meagre  to  warrant  sub- 


mission to  the  jury  to  find  whether  the  said  part 
of  Broad  street  had  been  macadamized  under 
and  in  pursuance  of  an  ordinance  of  the  city," 
thus  implying  that  if  it  had  been,  it  would  have 
been  a  sufficient  paving  by  municipal  authority. 

In  Williamsport  v.  Beck,  128  Pa.  147,  it  ap- 
peared that  the  street  had  been  paved  with 
wood,  by  the  city  under  an  ordinance,  and  it 
was  held  that  a  property  owner  could  not  be 
charged  for  a  subsequent  pavement,  the  change 
to  a  paved  city  street  having  already  been  made 
by  the  municipal  authority,  and  the  question  who 
paid  for  it  being  therefore  immaterial. 

In  Greensburg  v.  Laird,  138  Pa.  533,  the  affi- 
davit of  defence  averred  among  many  other 
things,  that  the  street  in  question  was  a  great 
public  thoroughfare,  one  of  the  principal  streets 
in  the  borough,  and  had  been  macadamized  for 
many  years  and  for  at  least  thirty  had  been  kept 
up  and  repaired  at  the  public  expense.  This 
Court  held  that  the  facts  set  up  were  sufficient 
to  go  to  the  jury  as  evidence  of  municipal  adop- 
tion of  the  macadamized  road  as  a  borough 
street. 

In  Harrisburg  v.  Segelbaum,  151  Pa.  172,  it 
appeared  that  Market  street  had  been  a  maca- 
damized highway  in  the  central  built  up  part  of 
the  city  for  more  than  half  a  century,  and  had 
been  kept  in  repair  as  such  at  the  corporate  ex- 
pense. The  Court  below  declining  to  say  that 
macadamizing  and  paving  were  alwsays  identical, 
nevertheless  directwi  a  verdict  for  defendant  on 
the  ground  that  the  whole  evidence  and  circum- 
stances of  that  case  showed  it  was  a  pavement 
under  the  municipal  authority,  and  this  was  af- 
firmed. 

Boyer «?,  Reading,  i^i  Pa.  185,  was  very  sim- 
ilar to  the  last  case.  It  was  a  bill  to  enjoin  a 
contract  by  the  city  for  an  asphalt  pavement  at 
the  cost  of  the  property  owners,  averring  that 
the  street  in  question  was  a  street  in  the  built  up 
portion  of  the  city,  maintained  as  such  at  the 
public  expense  for  a  hundred  years,  tumpiked  in 
1805  and  after  abandonment  by  the  turnpike 
company,  torn  up  and  reconstructed,  **spalled" 
or  macadamized,  by  the  city.  The  answer  ad- 
mitted the  foregoing  facts,  and  that  the  paving 
was  of  the  same  character  as  the  other  streets  of 
the  city  of  Reading.  It  was  held  that  the  prop- 
erty  owners  could  not  be  charged  for  the  new  as- 
phalt pavement. 

In  Philadelphia  v.  Ehret,  153  Pa.  i,  it  ap- 
peared by  case  stated  that  a  strip  in  the  centre 
of  Allegheny  avenue,  then  in  a  suburban  dis- 
trict of  the  city,  had  been  macadamized  in  1869 
under  the  authority  of  an  ordinance  of  councils, 
and  paid  for  by  the  property  owners.  It  was 
held  that  the  owners  could  not  be  charged  with 
the  cost  of  a  new  paving  of  this  strip  with  as- 
phalt in  1891,  when  Allegheny  avenue  was  widi- 
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in  the  built  up  portions  of  the  city,  with  gas  and 
water  pipes,  sewers,  etc.,  in  front  of  defendant's 
property. 

Secondly ;  the  class  of  cases  in  which  maca- 
damizing has  been  held  not  to  be  a  street  pave- 
ment. 

In  Philadelphia  v.  Baker,  140^  Pa.  11,  the 
claim  was  for  paving  with  vitrified  brick,  and 
the  afl&davit  of  defence  averred  that  the  street 
had  been  macadamized  at  the  cost  of  the  prop- 
erty owners,  and  ''said  macadamizing  was  in 
the  style  universally  adopted  for  years  past  in 
the  Twenty-second  Ward  where  said  property  is 
situated."  The  Court  below  gave  judgment, 
and  it  was  affirmed  on  the  distinct  ground  that 
there  was  "no  averment  that  the  city  in  anyway 
recognized  the  kind  or  quality  of  pavement  which 
the  defendant  alleges  was  placed  on  Miller 
street." 

In  Philadelphia  v.  Dibeler,  147  Pa.  261,  at 
the  trial  of  a  claim  for  paving  Woodlands  avenue, 
an  old  county  road,  with  vitrified  brick  under 
an  ordinance  of  councils,  defendant  offered  to 
prove  that  the  city  had  previously  appropriated 
a  very  large  sum  for  the  repair  of  the  street,  un- 
der which  a  contract  for  macadamizing  had 
been  made  and  carried  out,  and  further  to  show 
the  substantial  nature  of  the  work  done  there- 
under. The  Court  excluded  this  evidence,  and 
was  sustained  on  the  ground  that  an  appropria- 
tion for  repairs  although  extensive  and  of  a  rea- 
sonably permanent  character  did  not  amount  to 
a  municipal  recognition  of  the  road  as  a  paved 
street. 

Philadelphia  v.  Hill,  166  Pa.  211,  was  an- 
other claim  on  the  same  street,  Woodlands 
avenue,  and  under  the  ^same  facts  as  Phila.  v, 
Dibeler,  and  was  decided  on  tfee  authority  of  that 
case.' 

Leake  v,  Philadelphia,  150  Pa. -643,  is  not  un- 
frequently  cited  as  one  of  this  class  of  cases,  but 
it  simply  decided  that  the  Court  below  was  right 
in  refusing  a  preliminary  injunction.  The  sub- 
ject of  paving  was  learnedly  discussed  by  the 
Court  below,  but  this  Court  as  is  the  usual  prac- 
tice in  such  cases  refrained  from  passing  on  the 
merits  of  any  of  the  questions  involved  imtil 
final  hearing.  The  case  has  no  material  bearing 
on  the  present  inquiry. 

Tliese  are  all  the  cases  upon  the  subject,  and 
bringing  them  thus  together  in  review  shows 
that  although  they  have  sometimes  led  to  diverse 
conclusions  on  the  varying  facts  and  circum- 
stances, they  are  all  governed  by  one  single  prin- 
ciple, the  municipal  recognition  of  a  change 
from  an  ordinary  road  to  a  village  or  city  street. 
A  first  pavement,  therefore,  in  the  legal  sense, 
which  exempts  the  abutting  property  owner 
from  liability  for  any  subsequent  improvement, 
may  be  defined  generally  as  one  that  is  put  down 


originally  or  adopted  or  acquiesced  in  subse- 
quently, by  the  municipal  authority,  for  the 
purpose  and  with  the  intent  of  changing  an  or- 
dinary road  into  a  street.  It  may  ht  of  maca- 
dam or  of  anything  else.  That  is  a  matter  of 
evidence  only.  If  the  purpose  and  intent  be 
wanting,  a  mere  surfacing  of  the  road,  however 
carefully  or  expensively  done,  will  not  be  a  pav- 
ing, but  if  the  intent  and  purpose  are  present,  or 
to  be  fairly  inferred,  then  there  is  a  paving  what- 
ever the  material  may  be. 

It  may  perhaps  be  safely  stated  as  a  corollary 
that  firima  facte  macaoamizing  is  not  a  street 
paving  in  Philadelphia  or  probably  in  other 
large  cities,  while  on  the  other  hand  there  may 
be  a  presumption  the  other  way  in  smaller  cities 
or  towns,  as  indicated  in  Greensburg  v.  Laird, 
Harrisburg  v,  Segelbaum,  and  Boyer  v.  Read- 
ing. Some  illustrations  of  the  legislative  use  of 
the  word  in  relation  to  paving  will  be  found  in 
the  opinion  of  Willson,  J.,  quoted  in  Leake  v. 
Phila.,  150  Pa.  643,  649-50,  and  in  some  of  the 
other  cases  cited  supra,.  But  Philadelphia  r. 
Ehret,  153  Pa.  i,  shows  that  there  is  no  hard 
and  fast  rule  on  the  subject  of  the  kind  of  pav- 
ing. It  is  a  question  of  fact  in  each  case,  and 
the  governing  consideration  is  the  nature  of  the 
municipal  action  with  regard  to  it.  When  the 
boundaries  of  the  City  of  Philadelphia  were 
made  coterminous  with  the  county,  by  the  Con- 
solidation Act  of  1854,  certain  rural  and  subur- 
ban districts,  with  their  roads,  were  brought  un- 
der the  municipal  jurisdiction.  Some  of  these 
were  mere  township  roads,  while  others  were 
main  arteries  of  travel  and  trade,  built  up  closely 
for  considerable  distances  so  as  to  be  practically 
streets.  Radiating  from  the  old  city  were  sev- 
eral principal  thoroughfsires,  such  as  Moyamen- 
sing  and  Passyunk  roads  to  the  south,  Frankford, 
Old  York,  Germantown  and  Ridge  roads  to  the 
north.  These  the  city  might  continue  as  ordi- 
nary though  important  and  much  traveled  roads, 
and  keep  in  repair  as  such  until  the  proper  time 
should  arrive  for  the  change,  or  on  the  other 
hand  might  recognize  or  adopt  as  streets  suffi- 
ciently well  paved  for  all  the  requirements  of  the 
present  or  near  future.  And  if  the  latter  course 
was  adopted  as  to  any  road  or  any  portion  there- 
of, no  matter  how  or  with  what  material  it  was 
paved,  then  it  became  a  street  as  a  result  of  such 
action,  and  the  future  growth  of  the  city,  and 
necessity  of  a  different  pavement  would  not 
change  its  character  or  subject  the  abutting  own- 
ers to  charge  for  new  paving.  The  case  of  Alle- 
gheny avenue,  Philadelphia  v.  Ehret,  153  Pa. 
I,  is  an  illustration  of  this  result. 

The  present  claim  is  for  paving  with  Belgian 
blocks  a  part  of  Ridge  avenue,  one  of  the  main 
thoroughfares  above  referred  to,  leading  north- 
west from  the  old  city.    The  affidavit  of  de- 
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fence  sets  forth  that  the  road  was  macadamized 
by  the  Ridge  Turnpike  Company  in  181 1  and 
so  maintained  until  it  was  acquired  by  the  city 
in  1873,  ^^  since  1873  the  city  **ha§  maintain- 
ed the  said  road  or  turnpike  as  a  public  high- 
way, and  has  repeatedly  repaired  and  repaved 
the  same  with  macadam."  There  is  nothing 
here  to  show  that  Ridge  avenue,  wliere  appel- 
lant's property  is  situated,  has  ceased  to  be  a 
road  and  become  a  street,  still  less  that  it  has 
become  so  by  municipal  action  or  acquiescence. 
The  Ridge  Turnpike  by  the  charter  of  181 1  (P. 
L,  167),  was  to  begin  at  Tenth  and  Vine  streets 
in  Philadelphia,  and  to  extend  to  Perkiomen 
Bridge  in  Montgomery  County.  In  fact  it  began 
at  Ninth  and  Vine  streets.  We  might  assume 
from  our  general  knowledge  of  the  localities  that 
in  1890  it  had  certainly  become  a  street  at  Ninth 
and  Vine,  and  almost  certainly  had  not  become 
a  street  at  Perkiomen  Bridge.  But  its  status  as 
a  road  or  a  street  at  the  intermediate  point  in 
Roxborough  does  not  appear  and  the  affidavit 
showiiig  that  down  to  1873  i^  ^^  ^^^  ^  paved 
street,  the  burden  was  on  appellant  to  show  that 
its  character  in  that  respect  had  changed.  This 
the  affidavit  fails  to  do.  Mere  maintenance  as  a 
highway,  and  repairs  and  repavings  for  the  pur- 
pose of  such  maintenance,  are  all  that  are  aver- 
red, and  these  are  not  sufficient :  Phila.  v. 
Dibeler,  147  Pa.  261. 
Judgment  affirmed. 

s.   H.   T. 


Jan.  *94,  320.  Febnury  25,  1895. 

Jones  V.  The  Erie  &  Wyoming  Valley 
Railroad  Company. 

Railroad  companies — Location  of  right  of  way 
— Designation  of  boundaries — By  a  release 
— Right  of  railroad  companies  to  use  city 
streets — Limitations  on — Nature  of— How 
determined. 

Where  a  railroad  company  has  taken  land  for  the  pur- 
pose of  its  right  of  way,  it  has  the  power  to  define  the 
limits  thereof  so  as  to  exclude  whatever  is  unnecessary 
to  the  construction  and  operation  of  its  line;  and  the 
proper  time  to  do  this  is  when  the  appropriation  is  made. 

A  failure,  however,  to  define  its  boundaries  at  that 
time  does  not  take  away  the  power  to  define  them.  It 
may  be  exercised  afterwards  within  a  reasonable  time. 

There  is  no  rule  of  law,  or  public  policy,  that  compels 
a  railroad  company  to  take  the  utmost  that  it  has  the 
power  to  take.  By  release  to  the  owner  it  may  withdraw 
from  all  of  the  sixty  feet,  which  it  is  authorized  to  take 
ander  the  general  provisions  of  the  railroad  law,  not 
necessary  for  the  construction,  maintenance  and  opera- 
tion of  its  road ;  and  when  this  is  done  the  owner  has 
no  claim  against  the  company  for  the  land  so  released. 

The  presumption  arising  under  the  general  railroad 


laws  that  a  railroad  company  takes,  when  it  enters  by  vir- 
tue of  the  right  of  eminent  domain,  the  full  breadth  of 
sixty-feet  for  its  right  of  way  is  only  applicable  where  the 
entry  is  adverse  and  upon  property  subject  to  seizure  or 
appropriation  under  general  laws. 

It  does  not  apply  to  an  entry  upon  a  public  street 
whether  made  under  the  authority  of  the  Act  of  Assem- 
bly incorporating  the  company  or  by  virtue  of  municipal 
consent. 

The  rights  of  the  railroad  company  in  such  a  case  de- 
pend upon  its  charter,  or  upon  the  terms  of  the  municipal 
grant ;  and  unless  the  grant  confers  in  express  words  or 
by  necessary  implication  the  right  to  occupy  the  street  for 
the  breadth  of  sixty  feet,  the  railroad  company  acquires 
no  more  than  a  rieht  of  passage  over  them  of  such  a 
width  as  is  reasonably  necessary  for  the  construction  and 
operation  of  its  road. 

Penna.  Schuylkill  Valley  Railroad  Company  v,  Phila.  & 
Reading  Raihroad  Company,  ^^  Weekly  Notes,  272, 
followed. 

The  construction  of  its  road  by  the  company  and  an 
actual  occupation  of  the  street  shows  just  what  is  reason- 
ably necessary  for  the  purpose  of  passage ;  and  is  a  defi- 
nition by  the  company  of  its  needs,  and  a  construction  by 
it  of  the  municipal  grant. 

A  railroad  company  being  authorized  by  the  municipal 
authorities  of  the  city  of  S.  to  extend  its  line  of  railroad 
into  said  city  by  a  route  which  passed  directly  over  the 
intersection  of  two  streets,  at  the  northeast  comer  of 
which  was  the  property  of  one  J.,  erected  a  bridge  over  the 
intersection  of  the  streets,  from  the  southeast  to  the  north- 
west comer,  the  centre  line  of  which  was  about  twenty-five 
to  twenty-seven  feet  from  the  corner  of  the  property  of  J.; 
so  that  the  right  of  way  of  the  railroad  company,  as  it 
was  supposed  the  law  would  define  it,  would  reach  over 
upon  the  comer  of  the  property  a  few  feet,  and  overhang 
a  triangular  piece  of  ground  beyond  the  street  lines  hav- 
ing that  depth  at  the  comer.  A  bond  having  been  given 
by  the  railroad  company,  J.  began  proceedings  to  assess 
damages  for  the  taking  of  his  land.  Pending  these  pro- 
ceedings the  defendant  company  executed  and  delivered 
to  J.  a  release  of  all  claim  it  might  have  upon  his  prop- 
erty : 

HeUt  that  this  release  was  a  definition  by  the  company 
of  the  extent  of  its  right  of  way,  so  as  to  exclude  them 
from  any  portion  of  the  plaintiff's  land : 

Held,  also,  that  such  a  definition  having  been  made 
within  a  reasonable  time  was  a  bar  to  the  owner's  claim 
against  the  company  for  the  land  so  released. 

But  it  appeared  that  there  was  no  grant  to  the  railroad 
company  to  occupy  the  whole  of  the  space  over  the  inter- 
section of  the  streets : 

'  HeUtt  that  the  power  of  the  railway  company  under  the 
grant  was  exhausted  by  the  building  of^  the  overhead 
crossing  that  was  authorized,  and  that  the  company  had 
not  taken,  and  had  no  right  at  all  upon,  the  plaintiff's 
lands. 

Appeal  of  John  P.  Jones,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  of  Lackawanna 
County,  in  an  action  of  trespass  brought  by  said 
plaintiff  against  the  Erie  and  Wyoming  Valley 
Railroad  Company  to  recover  damages  for  in- 
juries occasioned  by  the  location  of  its  right  of 
way  upon  his  property. 

The  facts  of  this  case  will  be  found  fully  set 
forth  in  Jones  v,  Erie  and  Wyoming  Valley  R. 
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R.  Co.,  29  Weekly  Notes,  167 ;  and  in  Jones 
V.  Erie  and  Wyoming  Valley  R,  R.  Co.,  31 
Weekly  Notes,  i. 

A  venire  facias  de  novo  having  been  awarded 
by  the  Supreme  Court,  the  case  came  on  for 
trial.  The  plaintiff  offered  to  prove  that  the  de- 
fendant's railroad  was  constructed  over  and  upon 
Washington  avenue  and  New  street,  in  the  city 
of  Scraoton,  without  the  consent  of  the  councils 
of  the  city.  Objected  to.  Objection  sustained. 
(Third  assignment  of  error.)  The  Court  di- 
rected the  jury  to  find  a  verdict  for  the  defend- 
ant ;  the  said  Erie  and  Wyoming  Valley  Rail- 
road Company  having  filed  a  release  to  said 
plaintiff,  '<of  all  the  estate,  right,  title,  interest, 
claims  and  demand  whatsoever  of  said  company, 
its  successors  and  assigns"  in  or  upon  any  of  his 
property,  which  is  the  subject  matter  of  this  suit. 
TFirst  and  second  assignments  of  error.)  Ver- 
dict for  defendant  accordingly  and  judgment 
thereon;  whereupon  the  plaintiff  took  this  ap- 
peal, assigning  for  error  the  rejection  of  his 
evidence  as  above,  and  the  action  of  the  Court 
in  directing  a  verdict  for  the  defendant. 

If.  Af.  Hannah  and  S.  B.  Price^  for  appel- 
lant. 

The  railroad  company  acted  in  bad  faith  in 
delaying  for  five  years  after  the  location  of  its 
road  before  filing  the  release,  and  it  cannot  now 
claim  exemption  from  the  damage  done  to  the 
plaintiff  by  the  taking  of  his  land. 

P.  &  R.  R.  Co.  V.  Obert,  109  Pa.  193. 

The  location  of  a  road  over  and  upon  an 
owner's  land  is  the  **taking"  which  the  law  con- 
templates, and  the  owner  may  recover  damages, 
though  there  should  never  be  an  actual,  physical 
occupation  of  his  ground. 

Ncftl  V.  Pittsbargb,  etc.,  R.  R.  Co.,  31  Pa.  19. 
Western  R.  R.  Company  v.  Johnston,  59  Id.  396. 
Beale  v,  Penn.  R.  R.  Co.,  86  Id.  509. 
Pittsburgh,  etc,  R.  R.  Co.  v.  Com.,  loi  Id.  196. 

Railroad  companies  and  municipal  corpora- 
tions cannot  escape  the  payment  of  damages  by 
abandoning  a  part  of  its  right  of  way. 

Lake  Erie  &  Western  R.  R.  Co.  v.  Griffin,  107  Ind. 

464. 
Reid  V,  Wall  Township,  34  N.  J.  L.  275. 
Randolph  on  Eminent  Domaio,  204. 

By  the  tender  of  a  bond,  as  in  this  case,  the 
title  to  the  easement  at  once  became  perfect  in 
the  company,  and  subject  to  all  its  liabilities,  as 
much  as  if  the  payment  for  damages  had  been 
made  in  cash. 

McCUnton  v  R.  R.  Co.,  66  Pa.  404. 

Fries  v.  R.  R.  Co.,  85  Id.  73. 

Hoffman's  Appeal,  20  Weekly  Notes,  496. 

Wallace  v.  New  Castle,  etc.,  R.   R.  Co.,  138  Pa. 

168. 
Keller  v.  R.  R.  Co.,  31  Weekly  Notes,  ii. 


A  railroad  company  has  no  right  to  make  ex- 
perimental locations  for  the  purpose  of  chaffing 
with  property  holders,  and  shift  from  one  to  the 
other,  as  they  may  find  one  or  the  other  more  or 
less  expensive. 

Neal  tr.  Pittsburgh,  etc,  R.  R.  Co.,  31  Fa.  19. 
Darlington  v.  United  States,  82  Id.  388. 

Having  taken  title  by  locating  their  road,  the 
easement  becomes  subject  to  any  mortgages  of 
the  company,  even  tl^ough  made  before  the 
property  was  acquired. 

P.  W.  &  B.  R.  R.  Co.  V.  Woelpper,  64  Pa.  366. 
Collins'  Appeal,  107  Id.  590. 

The  paper  filed  by  the  defendant  releases  to 
the  plaintiff  the  part  of  his  land  which  had  been 
included  within  the  company's  right  of  way. 
This  is  not  a  limitation  or  definition ;  it  is  a  re- 
lease and  reconveyance.  It  is  not  excluding 
from  the  original  taJdng  the  land  in  dispute.  It 
is  the  very  reverse  of  that ;  it  implies  a  taking, 
and  undoes  the  taking  by  reconveying.  But  this 
is  what  the  company  has  no  legal  power  to  do. 

Everett  Warren^  (with  him  Edward  N.  WU- 
lard  and  Henry  A.  Knapf)^  for  appellee. 

July  18,  1895.  Williams,  J.  This  proceed- 
ing was  begun  upon  the  theory  that  an  entry  by 
a  railroad  company  upon  the  streets  of  a  city  is 
made  by  virtue  of  the  right  of  eminent  domain 
alone,  and  secures  to  the  railroad  company  a 
right  of  way  in  and  upon  the  streets  so  entered 
sixty  feet  wide,  precisely  as  though  the  entry  had 
beenmadeuponthelandsofaprivateowner.  The 
plaintiff  claimed  that  such  a  right  of  way  would 
not  only  cover  the  street  opposite  his  premises 
but  reach  over  a  few  feet  upon  his  lot ;  and  this 
taking  was  the  injury  complained  of. 

The  case  was  tried  in  the  Court  below  upon 
the  same  theory.  It  came  into  this  Court  by 
appeal  and  is  reported  in  144  Pa.  636.  The 
question  presented  was  over  the  power  of  the 
railroad  company,  to  define  the  boundaries  of  its 
right  of  way  in  such  a  manner  as  to  take  less 
than  the  maximum  it  was  permitted  to  take  un- 
der the  general  railroad  kws.  Confining  our 
attention  to  the  questions  presented  on  the  re- 
cord, we  held  that  the  company  had  the  power 
to  define  the  limits  of  its  right  of  way  so  as  to 
exclude  therefrom  whatever  was  unnecessary  to 
the  construction  and  operation  of  its  line.  The 
proper  time  to  do  this  we  said  was  the  time 
when  the  appropriation  was  made ;  but  a  failure 
to  define  its  boundaries  at  that  time  did  not  take 
away  the  power  to  define  them.  This  might  be 
exercised  afterwards  within  a  reasonable  time. 
The  judgment  was  reversed  and  a  new  venire 
awarded. 

Upon  the  second  trial  the  defendant  company 
was  permitted  to  file  a  paper  defining  the  limits 
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of  its  right  of  way  as  coincident  with  the  street 
lines  at  the  point  where  it  was  alleged  the  land 
of  the  plaintiff  was  invaded,  and  releasing  any 
claim  upon  the  plaintiff's  land  which  it  might 
have  by  reason  of  the  location  of  its  right  of 
way.  After  the  filing  of  this  paper  the  learned 
Judge  of  the  Court  below  directed  a  verdict  in 
favor  of  the  defendant.  This  appeal  brings  up 
the  correctness  of  the  ruling  of  the  trial  Court 
upon  this  subject.  The  case  was  last  tried  upon 
the  same  theory  as  before.  The  right  of  the 
railroad  company  to  the  exclusive  use  of  sixty 
feet  for  its  roadway  seems  to  have  been  as- 
sumedy  and  the  contest  was  over  the  right  of  the 
company  to  renounce  a  part  of  that  to  which  it 
might  have  laid  claim,  and  leave  its  owner  un- 
disturbed. We  concur  in  opinion  upon  this 
subject  with  the  Court  below.  If  we  assume  the 
company  had  the  right  to  locate  its  right  of  way 
in  a  public  street  in  the  same  manner  and  of  the 
same  breadth  as  over  property  of  a  private 
owner,  we  know  of  no  rule  of  law  or  public 
policy  that  compels  a  railroad  company  to  take 
the  utmost  that  it  has  the  power  to  take.  On  the 
contrary  it  seems  very  clear  that  such  company 
may  withdraw  from,  and  release  to  the  owner, 
all  of  the  sixty  feet  not  necessary  for  the  con- 
struction,  maintenance  and  operation  of  its  road ; 
and  that  when  this  is  done  the  owner  has  no 
daim  against  the  company  for  the  land  so  re- 
leased. But  we  are  not  willing  to  affirm  this 
judgment  and  leave  it  to  stand  upon  the  ground 
on  which  it  was  placed  by  the  Court  below. 

There  is  another  and  more  important  question 
which  although  not  raised  by  any  assignment  of 
error  is  plainly  presented  by  this  record,  and  is 
conclusive  of  this  case.  The  defendant's  bridge 
or  overhead  structure  is  located  over  the  inter- 
section of  two  of  the  streets  of  the  city  of 
Scranton.  Permission  to  cross  these  streets  was 
given  by  the  mimicipal  government.  The  rights 
of  the  railroad  company  upon  and  over  them 
depend  upon  the  terms  of  the  municipal  grant 
and  not  upon  the  provisions  of  the  general  rail- 
road laws. 

Unless  the  grant  confers  in  express  words  or 
by  necessary  implication  the  right  to  overhang 
these  streets  for  a  breadth  of  sixty  feet,  the  rail- 
road company  acquired  under  it  only  a  right  of 
passage  over  them  and  this  authorized  the  occu- 
pancy of  no  more  space  than  was  reasonably 
necessary  for  the  purpose  of  passage.  The  struc- 
ture that  was  erected  under  this  grant  shows  just 
what  was  reasonably  necessary  for  the  passage  of 
^e  defendant's  road  over  these  streets,  and  is  a 
definition  by  the  company  of  its  needs,  and  a 
construction  by  it  of  the  municipal  grant. 

The  presumption  arising  under  the  general 
railroad  laws  that  a  railroad  company  takes, 
when  it  enters  by  virtue  of  the  right  of  eminent 


domain,  the  full  breadth  of  sixty  feet  for  its 
right  of  way,  is  only  applicable  where  the  entry 
is  adverse  and  upon  property  subject  to  seizure 
or  appropriation  under  general  laws.  It  does  not 
apply  to  an  entry  upon  a  public  street  whether 
made  under  the  authority  of  the  Act  of  Assem* 
bly  incorporating  the  company,  or  by  virtue  of 
municipal  consent.  In  either  case  in  the  absence 
of  express  words,  or  their  equivalent,  giving  an 
exclusive  right  to  the  street  or  to  a  defined  part 
of  it,  the  grant  whether  legislative  or  municipal 
will  be  construed  most  strongly  against  the 
grantee,  and  most  favorably  in  aid  of  the  pre- 
viously existing  public  right  of  passage.  The 
Commonwealth  is  the  owner  of  the  public  high- 
ways. The  municipality  is  charged  with  the 
duty  of  laying  out  and  maintaining  such  high- 
ways as  are  necessary  to  accommodate  the  pub- 
lic within  its  territorial  limits.  A  grant  to  a 
corporation  of  a  privilege  upon  a  highway,  such 
as  to  enter,  cross  or  pass  along  it,  is,  in  the  ab* 
sence  of  a  clearly  expressed  intention  to  the 
contrary,  a  grant  subject  to  the  existing  public 
right  of  use,  and  is  to  be  exercised  in  such  man* 
ner  as  shall  interfere  as  little  as  possible  with 
those  for  whose  benefit  the  way  was  originally 
laid  out  and  opened. 

The  situation  in  this  case  is  greatly  simplified 
by  the  application  of  these  principles.  The  rail- 
road company  has  no  express  grant  from  the 
Legislature  or  from  the  city  of  Scranton  to  oc- 
cupy the  whole  of  the  space  over  the  intersec- 
tion of  Washington  avenue  and  New  street.  It 
has  permission  to  cross  the  intersection  by  an 
overhead  structure,  and  this  authorizes  the  use 
of  so  much  space  as  is  necessary  for  the  purpose 
of  making  this  passage  and  no  more.  How 
much  is  needed  is  shown  by  the  structure  that 
was  erected  under  the  permission.  The  power 
of  the  railroad  company  under  the  grant  was 
exhausted  by  the  building  of  the  overhead  cross- 
ing that  was  authorized ;  and  nothing  more  can 
be  done  without  a  new  application  from  the 
company,  and  a  new  grant  by  the  city.  '  The 
company  has  no  right  of  way  in  the  streets  out- 
side the  terms  of  the  grant  by  virtue  of  which  it 
enters,  and  what  was  done  by  the  engineers  in 
marking  an  exterior  line  for  the  right  of  way  at 
this  point  was  done  without  any  lawful  authority, 
and  had  no  effect  upon  the  rights  of  the  plaintiff. 
It  was  a  trespass  ignorantly  or  lawlessly  com- 
mitted on  the  lot  owner  for  which  an  action  of 
trespass  was  the  appropriate  remedy. 

We  had  this  precise  question  before  us  in  the 
recent  case  of  Pennsylvania  Schuylkill  Valley 
Railroad  Co.  v.  Philadelphia  and  .Reading  Rail- 
road Co.,  157  Pa.  42.  A  grant  had  been  made 
to  one  railroad  company  to  pass  along  certain 
streets  in  the  city  of  Reading.  This  grant  was 
found  in  the  Act  of  Assembly  incorporating  the 
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railroad  and  had  also  been  formally  given  by  the 
city.  Subsequently  the  city  gave  to  another 
company  the  right  to  pass  along  the  same  streets. 
It  was  objected  that  the  first  grant  was  exclusive, 
as  the  right  of  way  of  sixty  feet  covered  the  en- 
tire surface  of  both  streets.  But  we  held  that  in 
all  cases  where  the  grant  to  a  railroad  company 
is  not  in  express  words  a  grant  of  an  exclusive 
use  in  a  street,  it  must  be  construed  as  a  grant  of 
so  much  only  as  is  reasonably  necessary  for  the 
purpose  of  passage.  Our  brother  Dean  stated 
the  rule  very  clearly  in  that  case,  and  we  can  do 
no  better  than  to  repeat  his  words.  He  said, 
"There  can  be  no  constructive  appropriation  of 
the  whole  of  a  public  street,  under  a  right  of 
passage,  that  will  be  effectual  to  bar  the  right  of 
the  public  to  the  part  not  in  actual  use  for  the 
purpose  granted."  This  was  merely  a  practical 
application  to  the  facts  of  that  case  of  the  rule, 
formulated  as  early  as  Commonwealth  v,  Erie 
and  Northeast  R.  R.  Co.,  27  Pa.  339,  that  "the 
powers  of  a  corporation  must  be  given  in  plain 
words  or  by  necessary  implication,"  and  that 
powers  not  so  given  are  withheld. 

It  follows  from  what  has  been  said  that  the 
defendant  company  has  no  right  of  way  over  the 
intersection  of  Washington  avenue  and  New 
street  except  that  which  it  actually  occupies  with 
its  overhead  structure.  It  has  no  further  right  in 
the  streets,  and  no  right  at  all  on  the  plaintiffs 
lands.  The  plaintiff  having  suffered  from  no 
entry  upon  his  premises  has  no  claim  on  the  de- 
fendant in  this  form  of  proceeding;  but  must 
depend  on  his  action  to  recover  damages  for  the 
additional  servitude  which  the  overhanging  of  so 
much  of  the  highway  as  would  upon  its  vacation 
belong  to  him  imposes.  This  subject  was  suffi- 
ciently discussed  in  Jones  v.  Erie  and  Wyoming 
Valley  Railway  Company,  151  Pa.  30,  and  it  is 
not  necessarily  involved  in  this  case. 

The  judgment  is  affirmed.  s.  h.  x. 


July,  '94,  161.  February  26,  1895. 

Delaware  ft  Hudson  Canal  Co.  v.  Genet. 

Titles  to  iand^~  Quieting  of— Act  of  10  June^ 
^^93 y  ^'  L.  4JS — Ejectment-~^Coal  lease. 

In  a  petition  under  the  Act  of  June  10,  1893,  to  quiet 
the  title  to  certain  coal  in  situ,  where  there  was  no  ad- 
verse claim  to  the  land  or  its  possession,  but  to  a  part  of  the 
product  after  it  had  been  severed  and  become  personalty, 
and  where  the  answer  set  up  no  right  which  could  have 
been  asserted  in  ejectment,  and  nothing  which  could  not 
have  been  asserted  in  a  personal  action  for  the  severed 
coal  or  for  its  value  if  it  had  been  wrongfully  sold,  the 
case  was  not  within  the  statute. 


Appeal  of  the  President,  Managers  and  Com- 
pany of  the  Delaware  &  Hudson  Canal  Co. ,  plain- 
tiff, from  the  decree  of  the  Common  Pleas  of  Lack- 
awanna County,  in  dismissing  a  petition  filed 
against  Augusta  G.  Genet,  under  the  Act  of  As- 
sembly of  loth  June,  1893. 

The  facts  are  set  forth  in  the  opinion  of  the 
Court,  Edwards,  J.,  as  follows : 

*'The  proceedings  in  this  case  are  under  the 
Act  of  loth  June,  1893,  entitled,  "An  Act  to 
provide  for  the  quieting  of  titles  to  land,"  the 
second  section  of  which  provides,  inter  alia^  as 
follows : 

*<  'When  any  person  or  persons,  natural  or  arti- 
ficial, shall  be  in  possession  of  any  lands  or  tene- 
ments in  this  Commonwealth,  claiming  to  hold 
or  own  possession  of  the  same  by  any  right  or 
title  whatsoever,  which  right  or  title  or  right  of 
possession  shall  be  disputed  or  denied  by  any 
person  or  persons  as  aforesaid,  it  shall  be  lawful 
for  any  such  person  to  apply  by  bill  or  petition 
to  the  Court  of  Common  Pleas  of  the  county 
where  such  land  is  situate,  setting  forth  the  facts 
of  such  claim  of  title  and  right  of  possession  and 
the  denial  thereof  by  the  person  or  persons 
therein  named,  and  thereupon  the  said  Court 
shall  grant  a  rule  upon  such  person  or  persons, 
so  denying  such  right,  title  or  right  of  posses- 
sion, to  appear  at  a  time  therein  named,  and 
show  cause  why  an  issue  shall  not  be  framed  in 
said  Court,  between  the  parties,  to  settle  and 
determine  their  respective  rights  and  title  in  and 
to  said  land. 

'<  *And,  if  upon  the  hearing  of  such  rule,  it 
shall  appear  to  the  Court  that  the  facts  set  forth 
in  such  petition  are  true,  it  shall  be  the  duty  of 
the  Court  thereupon  to  frame  an  issue  of  such 
forms  as  the  Court  shall  deem  proper  between 
the  respective  parties,  to  settle  and  determine 
the  right  and  title  of  the  respective  parties  to 
said  land,  and  the  verdict  of  the  jury  in  such  is- 
sue shall  have  the  same  force  and  effect  upon  the 
right  and  title  and  right  of  possession  of  the  re- 
spective parties  in  and  to  said  land  as  a  verdict 
in  ejectment  upon  an  equitable  tide.' 

**The  plaintiflf  alleges  that  on  March  28, 
1864,  the  defendant  executed  and  delivered  to 
the  plaintiff  a  lease  of  all  the  coal  under  a  cer- 
tain tract  of  land  in  Lackawanna  County ;  that 
this  lease  was  a  conveyance  in  fee  of  tiie  coal 
under  said  tract  to  the  plaintifiBs,  its  successors 
and  assigns ;  that  the  plaintiff  entered  upon  said 
tract  and  took  possession  of  the  coal,  by  mining 
and  removing  the  same,  claiming  to  hold  the  said 
coal  in  fee  by  virtue  of  said  lease  and  that  it  is 
still  in  possession  under  this  lease ;  that  the  de« 
fendant,  from  time  to  time,  has  asserted  and 
claimed  and  now  asserts  and  claims  title  to  said 
coal  to  be  in  herself,  notwithstanding  the  exe- 
cution and  delivery  by  her  of  the  lease  of  March 
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aSy  1864,  and  that  she  denies  that  the  said  lease 
was  a  valid  and  effectual  deed  of  conveyance  of 
all  the  coal  aforesaid  to  the  plaintiff. 

''The  defendant,  in  her  answer,  admits  the  ex- 
ecution and  delivery  of  the  instrument  or  lease 
of  March  28,  1864,  but  asserts  that  it  is  not  a 
deed  of  conveyance  in  fee  of  all  the  coal  under 
said  tract  of  land ;  that  it  is  a  conditional  con- 
tract under  which  the  plaintiff  has  certain  rights 
and  privileges,  and  the  defendant  admits  that 
the  plaintifif  is  in  the  full  enjoyment  of  whatever 
title  and  possession  it  is  entitled  to  in  law  by 
virtue  of  the  said  contract  or  lease. 

"It  is  apparent  that  the  dispute  between  the 
parties  in  this  case  is  purely  one  of  law.  It  in- 
volves the  construction  of  the  lease  or  contract 
of  March  28,  1864.  The  plaintiff  claims  a  con- 
veyance in  fee  of  all  the  coal  under  a  certain 
tract  of  land ;  the  defendant  denies  this  claim. 
Both  parties  base  their  contention  upon  the  same 
instrument  of  writing.  There  is  no  dispute  as 
to  the  execution  or  validity  of  this  instrument. 
It  is  admitted  by  the  defendant.  The  plaintiff 
is  in  possession  under  it.  The  construction  of 
the  contract  or  lease  between  these  parties  must 
necessarily  be  determined  by  the  Court.  There 
are  no  questions  of  fact  to  be  settled  by  a  jury. 
And  in  the  absence  of  any  dispute  as  to  the  facts 
there  can  be  do  issue  framed  requiring  the  inter- 
vention or  assistance  of  a  jury. 

''Now  May  21,  1894,  Uie  rule  granted  in  the 
above  case  is  discharged  and  an  issue  refused." 

fV.  If.  /essup,  {Alfred  Hand'^'vati  him),  for 
appellant. 

The  lease  between  the  parties  was  a  convey- 
ance of  the  coal.  The  title  to  this  coal  is  dis- 
puted by  the  defendant.  The  plaintiffs  are  in 
possession  and  cannot  bring  ejectment.  The 
Act  in  question  provides  the  only  remedy  they 
have  to  settle  their  right  and  cause  litigation  to 
cease.  The  Act  protects  the  right  of  trial  by 
jury.  The  Court  should  have  awarded  the  issue 
that  the  right  might  be  settled. 

Everett  Warren,  {Edward  N,  Wiliard  and 
Henry  A.  Knapp  with  him),  for  appellee. 

That  jurisdiction  under  the  Act  of  June  10, 
1893,  ^  limited  by  its  express  terms  to  cases 
where  questions  of  fact  in  regard  to  title  alleged 
in  the  petition  such  as  are  triable  by  a  jury  in  an 
action  of  ejectment,  are  in  dispute,  does  not  ad- 
mit of  question.  Neither  does  it  admit  of  ques- 
tion that  the  only  fact  alleged  in  the  petition  to 
confer  jurisdiction  under  the  Act  is  the  making 
of  the  agreement  and  the  possession  under  it  of 
such  possessory  right  as  it  gave  plaintiff  com- 
pany. It  is  not  true  that  the  respondent  denies 
the  agreement  or  any  right  to  possesion  that  it 
gives  the  petitioner;  on  the  contrary,  she  admits 
both.  Her  views  and  claims  as  to  the  extent  of 
those  rights,  their  nature,  extent  and  duration. 


possibly  differ  quite  materially  from  the  extreme 
and  violent  views  of  the  petitioners,  and  she  has 
been  sustained  in  them  by  the  judicial  decisions 
of  competent  Courts.  But  these  questions  are 
questions  of  law,  not  of  fact.  They  depend 
upon  the  legal  construction  of  the  writing  by  the 
Court. 

The  petitioners  cannot  maintain  a  right  to  any 
benefit  under  this  Act  because  it  is  founded  upon 
an  alleged  title  to  land  which  they  allege  they 
hold  in  fee  and  in  possession.  The  petitioners 
base  their  claim  (that  the  respondent  shall  be 
compelled  to  bring  an  action  of  ejectment  against 
them  under  the  Act  of  1893)  solely  upon  the 
written  agreement  that  forms  a  part  of  their  peti- 
tion which  they  allege  is  a  conveyance  to  them 
in  fee  of  the  respondent's  ninety-six  acres  of 
land  which  is  supposed  to  contain  the  coal  to 
which  the  agreement  relates.  This  agreement 
is  the  sole  source  of  their  rights,  whatever  they 
are,,  and  the  rights  of  the  parties  to  it  depend 
solely  upon  its  construction,  which  presents 
questions  of  law  alone  and  not  questions  of  fact. 

Genet  v.  Del.  h,  Hudson  Canal  Co.,  136  N.  Y.  593. 
2  Sharswood's  Blackstone,  232. 

An  agreement,  whose  sole  subject  and  object 
is  the  mining  and  removal  of  the  coal  from  die 
land  relates  to  personal  property  and  not  to 
land,  and  the  construction  and  meaning  and 
rights  of  the  parties  under  such  an  agreement  as 
this  is,  are  not  within  the  provisions  of  the  Act 
of  1893.  They  depend  upon  the  agreement 
above,  which  is  a  contract. 

Doofflas  V.  Shumway,  13  Gimj,  502. 
Claflm  V,  Carpenter,  4  Metcali,  580. 
Smith  V.  Surinam,  9  Bam  &  Cress,  561. 
Marshall  v.  Green,  L.  R.  i  C  P.  Div.  35. 
Genet  v.  Del.  &  Had.  Canal  Co.,  136  N.  Y.  593. 
Sogden  on  Vendors,  Perkins  Ed.  NoteN.  page  125* 
Union  Petrolemn  Co.  v,  Bliven  Petroleum  Co..  72 

Pa.  173. 
Sanderson  v.  Scranton,  105  Id«  469. 

The  writing  relied  on  here  is  an  executory 
contract,  and  neither  a  bill  of  sale  nor  a  convey- 
ance of  land. 

It  begins  by  declaring  that  it  is  an  agreement; 
wherefore  its  obligations  are  mutual  and  not 
unilateral. 

Booth  V.  CleveUnd  Mills,  74  N.  Y.  23. 

An  executOTy  contract  of  sale  is  a  contract  in 
which  something  is  to  be  done  by  one  or  both 
parties. 

2  Black.  Com.  447. 
It  is  rather  an  agreement  to  sell  than  a  sale. 

Story  on  Sales,  sees.  232,  242,  246. 
Story  on  Contracts,  sec  16. 

The  agreement  was  made  in  the  City  of  New 
York,  in  the  State  of  New  York,  between  a  citi- 
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zen  of  that  State  and  a  corporatioD  chartered  by 
that  State,  and  having  no  existence  beyond  the 
territorial  jurisdiction  of  that  State,  except  by 
the  comity  of  States.  The  royalties  are  to  be 
paid  to  Mrs.  Genet,  at  the  company's  pay  office 
in  the  State  of  New  York.  The  fact  that  the 
company  had  to  employ  men  in  Pennsylvania  to 
mine  the  coal  is  of  no  importance.  The  con- 
tract was,  therefore,  both  made  and  to  be  per- 
formed in  New  York.  It  is,  therefore,  to  be 
interpreted  by  the  laws  of  New  York. 

Storfs  Conflict  of  Laws,  sec.  558. 
IVimbey  v.  Vignier,  i  Bing.  (N.  C.)  151. 
British  Co.  v.  Drummond,  10  B.  &  C.  903. 
Delavega  v.  Vianna,  i  B.  &  A.  284. 
2  Kent's  Com.  B.  118. 
Andrews  v,  Herriot,  4  Cow.  508. 
Newton  v.  Bronson,  3  Keman  (N.  V.  Ct.  of  Ap- 
peals), 587. 
Robinson  v.  Armstrong,  34  Maine,  145. 
Mostyn  v,  Fabrigas,  Smith's  Leading  Cases. 
Monrice  v.  Hurry,  7  Taunton,  306. 
Stanway  v.  Heslop,  3  B.  &  C.  o. 
Watson  V,  O'Hem,  6  Watts,  362. 
Lyon  V.  Miller,  24  Pa  392. 
Koch's  Appeal,  93  Id.  434. 

July  18,  1895.  Mitchell,  J.  We  are  un- 
able to  concur  in  the  view  of  the  Court  below 
that  the  petition  should  be  dismissed  because 
there  are  no  facts  in  dispute,  and  the  contro- 
versy between  the  parties  is  one  of  law  only,  on 
the  construction  of  the  contract  of  1864.  The 
Act  of  loth  June,  1893,  P.  L.  415,  is  entitled 
"An  Act  to  provide  for  the  quieting  of  titles  to 
land,"  and  the  second  section,  with  which  we 
are  concerned,  was  intended  to  give  a  party  in 
possession  the  right  and  the  opportunity  to  in- 
stitute a  proceeding  to  test  his  title  as  against  an 
adveise  claimant.  At  common  law  the  adver- 
sary might  lie  by,  concealed  or  quiet,  and  choose 
-his  own  time  for  the  contest  subject  only  to  the 
risk  that  the  statute  of  limitations  might  shut  him 
out.  The  party  in  possession  could  do  nothing 
but  await  the  attack.  Equity  came  to  his  aid  by 
bilb  to  perpetuate  testimony,  to  quiet  title,  etc., 
but  this  assistance  was  limited,  and  not  always 
aaequate.  In  this  state  the  Act  of  21  May,  1S81, 
P.  L.  24,  gave  the  party  in  possession  the  further 
right,  as  against  an  adversary  who  had  once  as- 
serted his  claim  in  an  ejectment,  to  rule  him  to 
bring  his  further  action,  or  be  barred.  The  Act 
of  1S93  is  another  step  in  the  same  direction. 
The  party  in  possession  is  no  longer  bound  to 
await  the  attack,  but  may  act  on  the  offensive 
and  bring  on  the  battle  at  once.  The  proceeding 
under  the  Act  is  by  petition  setting  forth  the  facts 
of  such  claim  and  right  of  possession,  and  the 
denial  thereof,  and  if  the  Court  is  satisfied  that 
the  facts  set  forth  are  true,  it  shall  award  an  issue, 
aiyl  the  verdict  thereon  shall  have  the  force  and 
effect  of  a  verdict  in  ejectment  on  an  equitable 


title.  But  this  does  not  mean  that  disputed 
fiEu:ts  to  be  passed  on  by  a  jury,  are  essential  to 
the  remedy.  What  the  party  in  possession  needs, 
and  what  the  Act  gives  him,  is  the  right  to  a 
present  adjudication  of  his  title,  but  not  neces- 
sarily by  a  verdict  on  conflicting  evidence.  The 
facts  required  to  be  set  forth  in  the  petition  and 
found  by  the  Court  to  be  true,  are  the  facts  of 
petitioner's  possession  and  the  adversary's  denial 
of  his  title.  When  these  appear,  the  issue  is  to 
be  awarded,  and  if  it  should  turn  out  at  the  trial 
that  the  dispute  is  not  over  facts,  but  over  the 
law  resulting  from  them,  this  would  not  affect  the 
remedy  any  more  than  it  would  affect  an  equita- 
ble ejectment.  The  right  to  the  issue  having 
been  shown  by  the  possession  and  the  denial  of 
title,  the  issue  goes  on  to  trial  on  the  facts  and 
the  law  as  in  other  cases. 

The  petition  in  the  present  case  showed  pos- 
session, under  claim  of  title,  and  asserted,  though 
in  very  vague  and  general  terms,  a  denial  of  the 
title  by  the  appellee.  Prima  facie  it  came  up  to 
the  requirements  of  the  statute,  and  had  the  an- 
swer diluted  the  right  of  possession,  by  denying 
the  validity  of  the  lease,  or  in  any  other  manner, 
or  had  it  set  up  any  adverse  title  which  the  ap- 
pellee could  have  asserted  by  ejectment,  the  right 
to  an  issue  would  have  been  complete. 

But  the  answer  raised  no  such  controversy.  It 
distinctly  admitted  the  execution  of  the  lease  or 
contract  on  which  appellant  based  its  possession, 
and  disclaimed  explicitly  any  dispute  or  deni^ 
of  the  appellant's  lawful  rights  thereunder.  It  then 
went  on  to  state  appellee's  view  of  such  rights, 
so  far  as  regarded  the  coal  which  appellant  was 
to  own  and  pay  for^  and  other  coal  which  it  as- 
serted was  not  to  pass  to  appellant  but  to  remain 
the  property  of  appellee,  biU  which  appellant 
had  used  without  accounting  for.  That  coal  in 
situ  is  land,  and  that  a  lease  of  the  entire  body 
of  coal  in  a  tract  with  unlimited  right  of  mining, 
etc.,  has  been  treated  in  our  decisions  as  a  sak 
of  the  coal  as  land^  as  elaborately  argued 
by  appellant,  may  be  freely  conceded,  though 
the  cases  are  very  far  from  holding  that  all 
leases  or  conveyances  of  mining  rights  to 
coal,  even  when  unlimited,  are  necessarily  and 
for  all  purposes  to  be  conadered  sales  of  the  land. 
But  there  was  no  dispute  about  this;  the  lease 
was  admitted ;  the  right  of  possession,  and  the 
right  to  mine  the  whole  of  the  coal,  were  not 
denied ;  there  was  no  question  of  petitioner's 
title  to  the  land.  What  was  disputed  was  the 
petitioner's  duty  to  account  and  pay  ro]ralty  ioit 
a  part  of  the  coal,  after  it  had  been  mined,  and 
appellee's  right  to  other  parts  of  the  coal,  also 
after  it  had  been  mined.  There  was  no  claim  to 
the  land  or  to  its  possession,  but  to  a  part  of  the 
product  after  it  had  been  severed  and  become 
personalty.  It  was  as  if  a  lessee  farming  on  shares 
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bad  ruled  his  lessor  to  come  into  Court  and  try 
a  question  of  the  division  of  the  gathered  crops. 
The  answer  of  appellee  set  up  no  right  which 
could  have  been  asserted  in  ejectment,  or  which 
was  within  the  class  of  adverse  claims  the  statute 
was  intended  to  cover ;  nothing  which  could  not 
have  been  asserted  in  a  personal  action  for  the 
^vered  coal,  or  for  its  value  if  it  had  been  wrong- 
fully sold  by  the  appellant.  The  case  was  not 
within  the  statute,  and  the  learned  Judge  was 
right  in  refusing  the  issue. 
Order  affirmed.  w.  c.  s. 


Oct  '94*  234.  NoTember  2, 1894. 

Diehl  V.  Rodgers. 

Witness —  Competency    of-~Disability    of — Re- 
moved  by  pardon. 

The  general  rule  is  that  a  pardon  does  away  with  the 
future  consequences  of  the  criminal  act  as  completely  as 
if  it  had  never  been  committed. 

The  Constitution  deals  with  the  pardoning  power  not 
as  a  prerogatiYe  claimed  by  divine  right,  but  as  an  adjunct 
to  the  administration  of  justice  recognized  in  all  civilized 
governments  as  necessary  by  reason  of  the  fallibility  of 
naman  laws  and  human  tribunals.  The  power  so  recog- 
nized is  granted  without  distinction  in  regard  to  offences 
or  their  consequences,"  with  no  exception  or  limitation  but 
one,  of  impeachment. 

Hence  a  pardon  restores  the  competency  to  be  a  witness 
of  one  who  has  been  convicted  and  sentenced  for  perjury, 
notwithstanding  the  disqualification  contained  in  the  lan- 
guage of  the  Acts  of  March  31,  i860,  and  Bfay  23,  1887. 

A  testator  may  be  prevented  from  signing  his  win  by 
the  extremitr  of  his  last  sickness  within  the  meaning  of 
the  statute  although  both  mentally  and  physically  able  to 
do  so,  if  the  exertion  would  be  at  the  risk  of  his  life. 

Appeal  of  James  McA.  Rockers  et  ai.y  defe^- 
antSy  from  the  judgment  of  Common  Pleas  No.  2 
d  Allegheny  Coimty,  in  an  issue  of  devisavitvel 
non  wherein  Jane  Diehl,  eta/.,  were  plaintiffs. 

Robert  C.  Elliott,  a  citizen  of  Pittsburgh,  died 
on  June  23,  1893.  On  the  previous  day  his  con- 
dition was  considered  critical  by  his  physicians, 
and  after  a  consultation  they  advised  him  to  ar- 
range his  w(»ldly  affairs.  In  addition  to  the 
diree  doctors,  there  were  present  in  the  bed-room 
of  the  deceased,  Robert  H.  Lindsay  and  William 
J.  Diehl,  a  son  of  the  principal  devisee  in  the 
case.  From  the  testimony  of  the  family  physi- 
cian it  appears  that  the  deceased,  when  informed 
that  he  was  in  a  critical  condition,  exclaimed  in 
a  loud  and  strong  voice,  "Bob,  all  this  house  and 
all  I  own  to  Mrs.  Diehl,  but  five  thousand  dollars 
to  Mrs,  Cluley."  The  witnesses  testified  that 
there  was  no  direction  given  to  write  or  to  pre- 


pare a  will,  but  Lindsay  took  from  his  pocket  a 
pass-book  and  wrote  what  the  decedent  told  him. 
He  then,  as  he  testifies,  read  it  to  the  decedent, 
who  responded  * 'That's  right.  That's  what  I 
want.  Sign  it."  Then  Lindsay  says,  "I  signed 
it."  After  the  death  of  Mr.  Elliott  this  will  was 
offered  for  probate,  but  the  register  certified  the 
matter  to  the  Common  Pleas  for  trial  on  the  two 
questions :  whether  the  said  Elliott  made  or  in- 
tended to  make  a  will  as  proposed ;  second, 
whether  the  name  of  Elliott  was  signed  at  his 
request  and  by  his  express  direction. 

It  appears  from  the  evidence  that  Robert 
H.  Lindsay  had  been  convicted  and  sentenced 
for  a  term  of  years  for  wilful  and  corrupt 
perjury  in  1874,  but  had  been  pardoned  by  the 
Governor  in  1876.  The  Court  being  of  the 
opinion  that  he  was  a  competent  witness  per- 
mitted him  to  testify.  He  appears  to  have  been 
the  scrivener  of  the  proposed  will,  and  upon  his 
testimony  rests  the  proof,  by  more  than  one  wit- 
ness, that  the  will  offered  was  dictated  to  and 
written  by  hira.  He  attached  the  name  of  Robert 
C.  Elliott  and  also  attached  the  names  of  the 
witnesses  that  were  called  for  this  will. 

The  Court  at  the  trial  directed  the  jury  to  find 
for  the  plaintiff. 

This  appeal  was  taken,  and  it  was  assigned  as 
error  that  Robert  H.  Lindsay,  who  testified  in 
favor  of  the  proponents,  was  not  a  competent 
witness  to  testify ;  and  further  that  the  Court 
directed  a  verdict  for  the  plaintiff. 

James  Fitzsimmons  and   W,  D.  Moore  (with 
^zmJohnM.  Rourke  zxk^  James  AfcF,  Carpen- 
ter), for  appellants. 
Lindsay  was  an  incompetent  witness. 

Act  of  March  31,  i860,  P.  L.  388. 

Act  of  May  23,  1887,  P.  L.  158. 

Greenleaf  on  Evidence,  Vol.  i,  Sec.  378. 

Bottvier's  Institutes,  Vol.  2,  Sec.  3188. 

2  Barer.  Jar.  Arg.  221,  etc 

RnsseU  on  Crimes. 

II  Am.  Jar.  360. 

Foreman  v.  Baldwin,  24  111.,  299. 

Wharton's  Criminal  Ev.,  8th  Edition,  Sec  36$. 

Robert's  Digest  of  British  Statutes,  p.  268. 

The  sixth  section  of  the  Act  of  April  8,  1833, 
P.  L.  249,  provides  that:  * 'Every  will  shall  be 
in  writing,  and  unless  the  person  making  the  will 
shall  be  prevented  by  the  extremity  of  his  last 
sickness,  shall  be  signed  by  him  at  the  end  there- 
of, or  by  some  person  in  his  presence,  and  by  his 
express  direction;  and  in  all  cases  shall  be 
proved  by  the  oaths  or  affirmations  of  two  or  more 
competent  witnesses,  otherwise  such  wills  shall 
be  of  no  effect." 

The  proponents  do  not  offer  this  will  as  anim- 
cupative  will.  They  did  not  attempt  to  proveit 
as  such,  and  are,  therefore,  remitted  to  whatever 
rights  they  have  under  the  Act  of  1833,  above 
referred  to. 
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Cavett's  Appeal,  SVf.AS,  21. 

y.  S.  Ferguson  and  E.  G.  Ferguson  (with 
them  Clarence  Burleigh  and  John  B,  Harbison^ 
for  appellees. 

Under  the  Constitution  as  it  stood  at  the  time 
of  the  passage  of  the  Act  of  i860,  the  Governor 
had  **power  to  remit  fines  and  forfeitures  and 
grant  reprieves  and  pardons,  except  in  cases  of 
impeachment." 

Article  IV.,  Sec.  9. 

If  the  argument  of  the  appellants  amounts  to 
anything,  it  amounts  to  this :  the  Legislature  can 
lessen  the  power  to  pardon  which  the  Constitu- 
tion has  conferred  upon  the  Governor.  Such  a 
proposition,  of  course,  cannot  be  sustained.  The 
Legislature  never  intended  to  interfere  with  the 
Governor's  power  of  pardon.  Pardon  is  an  act 
of  grace  proceeding  from  the  powers  entrusted 
with  the  execution  of  the  laws,  which  exempts 
the  individual  on  whom  it  is  bestowed  from  the 
punishment  the  law  inflicts  for  a  crime  he  has 
committed. 

United  States  v,  Wilson,  7  Peters,  150. 

3  Inst.  233. 

I  Bish.  Crim.  Law,  Sec.  898  and  note. 

Cnddington  v,  Wilkens,  Herb.  Rep.  (Eng.)  81-82. 

Knote  V,  U.  S.  95  U.  S.  149. 

Osbom  V.  U.  S.  91  Id.  474. 

Wood  V.  Fitzgerald,  3  Oregon  568. 

Com.  v.  Bosh,  2  Duv.  (Ky.)  264. 

Where  one  has  been  disqualified  on  account  of 
conviction  of  crime  to  testify,  his  competency  is 
restored  by  a  pardon. 

Hester  v.  Com.  85  Pa.  139. 
State  V.  Dodson,  16  S.  Car.  453. 

Pardon  also  restores  competency  to  sit  on  a 

jury. 

Puryear  v.  Com.  83  Va.  51. 
Schnylkni  Co.  v,  Copley,  67  Pa.  386. 
'    Report  on  Penal  Code,  38. 

Act  March  31,  i860.  Sec.  181,  P.  L.  426. 

July  18,  1895.  Mitchell,  J.  The  main 
question  is  the  competency  of  the  witness  Lind- 
say, wha  had  been  convicted  of  perjury,  but 
pardoned  by  the  Governor  prior  to  the  events  to 
which  he  testified. 

The  general  rule  is  that  a  pardon  does  away 
with  the  future  consequences  of  the  criminal  act, 
as  completely  as  if  it  had  never  been  committed. 
It  is  said  in  a  case  which  will  be  noticed  more 
fully  hereafter  (i  Parker's  Crim.  Rep.  241),  that 
the  doctrine  of  restoration  of  competency  is 
modem,  and  that  the  authority  of  Coke  is  against 
it,  but  that  later  Holt  and  others  established  it. 
Passing  by  the  obvious  doubt  whether  any  doc- 
trine established  by  Lord  Chief  Justice  Holt  can 
fairly  be  called  modem,  we  find  that  what  Core 
sajrs  in  Brown  v,  Crashaw,  2  Bulst.  154,  is,  cit- 


ing II  Henry  4,  fol.  41  b.,  that  one  attainted  of 
felony,  but  pardoned,  is  not  a  competent  witness^ 
for  poena  mori  potest  culpa  perennis  erit.  The 
authorities,  however,  are  unanimously  against 
this  maxim.  <<If  the  king  pardon  these  offenders 
they  are  thereby  rendered  competent  witnesses^ 
though  their  credit  is  to  be  still  left  to  the  jury, 
for  the  king's  pardon  takes  away  poenam  et  cuL 
pam  in  foro  humanoV  2  Hale's  Pleas  of  the 
Crown,  278.  "It  is  now  settled  that  a  pardon 
removes  not  only  the  punishment,  but  all  the 
legal  disabilities  consequent  on  the  crime:"  2 
Russell  on  Crimes,  975  ;  7  Bacon's  Abridg.  tit. 
Pardon,  H.  (Bouvier's  cd.  p.  416.) 

In  England,  however,  a  special  exception  is 
made  in  the  case  of  perjury,  where  a  distinction 
is  taken  between  conviction  on  an  indictment  at 
common  law,  and  on  an  indictment  under  the 
statute  of  5  Eliz.  c.  9,  which  declares  that  no 
person  so  convicted  shall  thenceforth  be  received 
as  a  witness  to  be  deposed  and  sworn  in  any 
Court  of  record  until  such  judgment  be  reversed: 
2  Russell  on  Crimes,  604.  The  distinction  ap- 
pears  to  have  been  first  made  by  Lord  C.  J. 
Holt,  who  in  Rex  v.  Greepe,  2  Salk.  514,  says 
"Where  one  is  convict  upon  the  statute  it  is  part 
of  the  judgment  to  be  disabled  (to  be  a  witnesB)^ 
but  at  common  law  it  is  only  a  consequential 
disability,"  and  he  accordingly  held  that  the 
king's  pardon  removed  the  latter  disability^  but 
not  the  former.  This  mling  he  repeated  in  Rex 
9.  Crosby,  2  Salk.  689;  Rex  v.  Ford,  2  Salk. 
691 ;  and  Anon.,  3  Salk.  155.  It  is  now  accepted 
as  the  settled  law  in  EngUmd.  ''A  pardon  re- 
moves not  only  the  punishment  but  all  the  legal 
disabilities  consequent  on  the  crime  .  .  •  wher- 
ever the  disability  is  a  consequence  of  the  judg- 
ment ;  but  where  it  is  declared  by  an  Act  of 
Parliament  to  be  part  of  the  punishment,  as  in 
the  case  of  perjury  on  the  5  Eliz.  c.  9,  the  king's 
pardon  will  not  make  the  witness  competent:"  2 
Russell  on  Crimes,  975. 

The  American  text  writers  have  generally  fol- 
lowed this  distinction  without  question,  and  ap- 
parently without  much  consideration.  The  ablest 
discussion  to  be  found  is  in  an  article  published 
in  1834  in  11  American  Jurist,  35 6,  signed '^G." 
which  perhaps  may  be  safely  conjectured  to  be 
by  Prof.  Greenleaf,  who  was  then  writing  his 
work  on  Evidence,  in  which  he  adopts  the  same 
view  and  quotes  the  article  at  considerable  length. 
The  writer,  whether  Greenleaf  or  another,  fol- 
lows the  English  distinction,  but  says  with  accu- 
rate logic  and  great  candor  'Hhe  soundness  of 
the  reason  is  not  as  apparent  as  the  justness  of 
the  exception.  ...  If  the  culprit  be  sentenced 
to  a  fine,  and  imprisonment  and  the  pillory  and 
the  whole  offence  is  pardoned,  by  what  authority 
shall  any  of  these  punishments  be  inflicted  ?  And 
if  instead  of  the  pillory  he  is  sentenced  to  incapa- 
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city  as  a  witness,  is  the  case  altered?  The  par- 
don takes  away  the  effect  of  the  judgment  and 
nullifies  all  its  consequences.  Of  what  import- 
ance is  it  then  whether  the  incapacity  makes 
part  of  the  judgment  by  statute,  or  follows  it  by 
the  common  law  ?  ...  It  would  be  more  satis- 
factory, therefore,  if  a  reason  for  this  exception 
could  be  found  independent  of  the  form  in  which 
the  sentence  may  have  been  awarded.'*  Instead, 
however,  of  pursuing  the  true  course  and  where 
the  reasons  of  a  rule  are  altogether  unsatisfactory, 
inquiring  carefully  into  the  soundness  of  the  rule 
itself,  ratio  iegis  anima  Ugts,  he  proceeds  ingeni- 
ously to  find  a  reason  in  the  idea  that  while  the 
disqualification  to  be  a  witness  is  a  part  of  the 
punishment,  and  may  operate  severely  against 
the  convict,  yet  it  may  also  be  regarded  as  a  rule 
of  evidence  which  is  within  the  legislative  province 
to  adopt  or  remove. 

The  American  Courts,  however,  have  not  ac- 
cepted the  rule  or  its  reasons  as  unquestioningly 
as  the  text  writers.  The  diligence  of  counsel, 
and  my  own  investigations  have  only  succeeded 
in  finding  two  cases  which  have  followed  the 
English  rule.  In  Houghtaling  v,  Kelderhouse, 
I  Parker,  N,  Y.  Crim.  Rep.  241,  the  point  was 
expressly  raised  and  decided,  on  the  line  of  argu- 
ment, and  largely  on  the  authority  of  the  article 
in  the  American  Jurist  above  quoted,  but  also,  on 
the  words  of  the  New  York  statute,  that  one  con- 
victed of  perjury  shall  not  be  received  as  a  witness 
unless  the  judgment  be  reversed,  while  in  regard 
to  other  offences  the  incompetency  is  declared, 
unless  pardoned,  showing  that  the  Legislature 
had  pardons  in  contemplation,  a  point  that  will 
be  noticed  hereafter  in  connection  with  our  own 
statute.  The  other  case  is  Foreman  v,  Baldwin, 
24  Ills.  298,  which  simply  rules  the  point  on  the 
English  cases  without  discussion,  saying  that  com- 
petency can  only  be  restored  by  the  Legislature, 
and  adding  the  surprising  statement  that  <<at 
every  session  there  are  applications  of  this  char- 
acter.*' In  Holridge  v,  Gillespie,  2  Johns,  ch. 
35,  the  point  appears,  but  so  briefly  as  a  mere 
note  at  the  end  of  the  report,  that  no  satisfactory 
evidence  can  be  got  from  it  of  the  views  of  the 
chancellor,  Kent. 

On  the  other  hand  in  Perkins  v.  Stevens,  41 
Mass.  277,  it  was  held  that  a  general  pardon 
would  unquestionably  restore  competency  de- 
stroyed by  conviction  of  forgery,  and  while  the 
Court  held  the  pardon  in  that  case  to  be  only 
limited  and  partial,  yet  they  say  that  the  statute 
providing  that  a  pardon  should  not  restore  quali- 
fication for  office  "unless  expressly  so  ordered 
by  the  terms  of  the  pardon**  plainly  * 'acknow- 
ledges the  power  of  the  executive  to  remove  even 
the  statute  disqualification.'*  In  Wood  v.  Fitz- 
gerald, 3  Oregon,  568,  it  was  held  that  the  power 
of  pardon  given  by  the  Constitution  being  with- 


out limitation,  a  full  pardon  would  restore  the 
right  to  vote  to  one  who  had  been  convicted  of 
arson,  though  the  Constitution  itself  declared 
that  the  privileges  of  an  elector  should  be  for- 
feited by  conviction  of  any  crime  punishable  by 
imprisonment  in  the  penitentiary. 

These  are  the  only  decisions  on  the  particular 
point,  but  in  the  long  roll  of  cases,  especially  in 
our  own  State  and  in  the  Supreme  Court  of  the 
United  States,  where  the  general  subject  has  been 
most  frequently  and  ably  discussed  from  a  great 
variety  of  points  of  view,  there  is  nowhere  any 
hint  of  such  a  restriction  on  the  effect  of  a  pardon. 
In  Hoffman  v.  Coster,  2  Whart.  453,  where  the 
offence  was  passing  counterfeit  money,  it  is  said, 
p.  468,  **One  of  the  consequences  resulting  from 
the  sentence  was  the  disability  of  the  party  to  be 
sworn  as  a  witness ;  and  when  all  the  sentence  is 
removed,  together  with  the  consequences  of  the 
sentence,  except  what  had  been  suffered,  this 
disability  is  removed.  It  cannot  exist  separate 
from  the  source  from  which  it  is  derived.*'  And 
the  general  effect  of  all  the  cases  is  thus  stated  in 
Ex  parte  Garland,  71  U.  S.  333,  380,  "A  pardon 
reaches  both  the  punishment  prescribed  for  the 
offence  and  the  guilt  of  the  offender,  and  when 
the  pardon  is  full,  it  releases  the  punishment  and 
blots  out  of  existence  the  guilt,  so  that  in  the  eye 
of  the  law  the  offender  is  as  innocent  as  if  he 
had  never  committed  the  offence.  ...  It  re- 
moves the  penalties  and  the  disabilities,  and 
restores  him  to  all  his  civil  rights.** 

In  this  position  of  the  adjudicated  cases,  we 
are  left  free  to  follow  what  seems  to  us  the  sounder 
and  more  weighty  reasons.  The  English  distinc- 
tion is  not  sul^tantial.  All  penal  consequences 
of  crime,  whether  by  common  law  or  by  statute, 
^e  equally  results  of  the  transgression  of  the  law, 
and  even  the  common  law  consequences  are  his- 
torically presumed  to  be  of  statutory  origin. 
There  is  no  basis  in  sound  reason  for  indudfhg 
one  and  excluding  the  other  from  the  power  to 
pardon.  The  reason  assigned  by  Coke  was  repu- 
diated by  Holt;  the  reason  substituted  by  Holt 
is  shown  by  the  writer  in  the  American  Jurist 
already  quoted,  to  be  equally  unsatisfactory;  and 
with  deference  to  the  latter*s  evident  learning 
and  ability,  his  reason  is  little  better.  Mr.  Har- 
grave  in  a  very  learned  and  elaborate  discussion 
of  this  subject  of  competency,  unfortunately  not 
extending  to  the  consideration  of  convictions  on 
the  statute,  suggests  a  reason  which  is  explanatory 
if  not  convincing.  «*  Where  parliament  imposes  a 
disability,  to  attribute  to  the  king,  singly,  a 
power  of  removing  it,  might  at  least  approach  to 
the  assertion  of  a  dispensing  power  in  the  crown,*' 
referring  to  the  great  case  in  the  reign  of  James 
2d.  on  the  power  of  dispensing  with  the  Test 
Act:  2  Hargrave's  Juridical  Arguments,  224. 
The  king's  prerogative  of  pardon  is  by  the  corn- 
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mon  law,  but  an  Act  of  Parliament  is  supreme, 
and  can  change  the  common  law  in  respect  to 
prerogative  as  well  as  to  other  matters,  and  if  it 
has  done  so  the  prerogative  is  thereafter  limited 
accordingly. 

This  reason  cannot  apply  to  the  American 
States  under  written  Constitutions  which  are  su- 
perior to  the  legislative  power.  The  Constitution 
of  the  United  States  gives  the  President  power 
to  grant  pardons,  except  in  cases  of  impeach* 
ment,  and  "the  power  thus  conferred  is  unlimited 
with  the  exception  stated,  ...  it  is  not  subject 
to  legislative^  control.  Congress  can  neither 
limit  the  effect  of  his  pardon,  nor  exclude  from 
its  exercise  any  class  of  offenders.  The  benign 
prerogative  of  mercy  reposed  in  him  cannot  be 
fettered  by  any  legislative  re  strictions : '  *  Ex  parte 
Garland,  71  U.  S.  333,  380.  It  is  true  there 
was  a  strong  dissent  in  that  case  by  nearly  half 
the  Court,  but  it  was  based  on  the  questions, 
whether  the  qualifications  of  attorneys  were  mat- 
ters  for  l^slative  or  judicial  control,  and  whether 
a  disqualification  imposed  on  an  attorney  by 
statute  after  his  admission  was  an  ex  post  facto 
law.  There  was  no  difference  of  opinion  as  to 
the  power  of  pardon  or  the  effect  of  its  exercise 
upon  all  parts  of  the  penalty  or  punishment. 

The  Constitution  of  Pennsylvania  gives  the 
Governor  the  same  unlimited  power  of  pardon 
with  the  same  single  exception  of  cases  of  im- 
peachment, though  the  exercise  of  the  power  is 
controlled  by  the  condition  precedentof  a  recom- 
mendation by  certain  officers  conveniently  known 
as  the  board  of  pardons.  The  Constitution  deals 
with  the  pardoning  power  not  as  a  prerogative 
claimed  by  divine  right,  but  as  an  adjunct  to  the 
administration  of  justice,  recognized  in  all  civil- 
ized governments  as  necessary  by  reason  of  the 
fallibility  of  human  laws  and  human  tribunals. 
The  power  so  recognized  is  granted  without  dis- 
tinction in  regard  to  offences  or  their  conse- 
quences, and  with  no  exception  or  limitation  but 
the  one  noted,  of  impeachment.  The  fact  that 
one  is  made  shows  that  the  subject  of  exceptions 
was  considered,  and  therefore,  expressio  unius 
exciusio  alierius  est.  The  power  cannot  now  be 
funher  restricted,  or  its  operation  limited,  by 
legislation. 

Nor  in  fact  has  any  such  restriction  been  at- 
tempted. There  is  no  conflict  between  the 
statute  and  the  executive  act  in  this  respect  any 
more  than  in  any  other.  The  Act  of  i860  says 
the  person  convicted  of  perjury  * 'shall  be  forever 
disqualified  from  being  a  witness  in  any  matter 
in  controversy,"  but  it  also  says  he  shall  be  fined 
and  imprisoned.  Both  are  statutory  conse- 
quences of  the  conviction,  and  the  remission  of 
one  is  no  more  a  violation  of  the  statute  than  the 
remission  of  the  other.  The  statute  does  not  say 
in  either  case^  "unless  he  shall  be  pardoned," 


because  the  Legislature  in  enacting  the  statute 
was  not  contemplating  the  exceptional  case  of  a 
pardon,  nor  considering  its  effect  on  any  part  of 
the  Act.  The  word  "forever"  was  introduced  in 
the  disqualification  not  with  any  reference  to  the 
effect  of  a  pardon,  but  to  show  that  it  was  not 
merely  to  run  with  the  term  of  imprisonment, 
and  to  concur  with  the  exception  of  the  case  ot 
perjury  in  section  181  of  the  same  Act,  providing 
that  the  endurance  of  the  punishment  shall  hare 
the  effect  of  a  pardon.  The  result  of  the  two 
sections  read  together  is  that  nothing  shall  re- 
move the  disqualification  except  a  pardon,  and 
this  is  the  intent  indicated  by  the  commissioners 
who  reported  the  criminal  code,  when  they  say 
that  section  181  is  new,  and  the  object  was  pre* 
viously  attained  through  the  pardon  of  the  Gov- 
ernor: Report,  Purdon's  Dig.,  ed.  1894,  p.  563 
note. 

The  same  views  apply  to  the  Act  of  May  23, 
1887,  P.  L.  158,  relating  to  the  competency  of 
witnesses,  etc.  That  is  a  careful  revision  and 
consolidation,  by  a  very  competent  hand,  of  the 
whole  law  on  the  subject,  and  when  in  section  5 
it  provides  that  a  person  convicted  of  perjury 
shall  not  be  a  competent  witness  although  his 
sentence  may  have  been  fully  complied  with,  etc., 
it  merely  continues  the  law  of  the  two  sections  of 
the  Act  of  i860,  already  discussed,  with  an  ex- 
press provision  as  to  the  effect  of  a  reversal  of 
the  conviction,  which  would  have  been  the  legal 
result  even  without  such  expression,  and  a  hu- 
mane exception  in  cases  of  injury  to  the  convict's 
person  or  property.  But  this  Act  did  not,  any 
more  than  the  previous  one,  have  any  reference 
to  the  effect  of  a  pardon. 

Even  if  this  were  less  clear  than  it  is  as  a  matter 
of  statutory  construction,  the  argument  ab  incom- 
venienti  would  be  very  strong.  Suppose  Lindsay 
was  the  only  witness  to  a  murder,  must  justice  be 
baffled  because  of  his  inability  ?  And  yet  how  is 
it  to  be  removed  if  not  by  a  pardon  ?  It  is  said 
in  24  Ills.  298,  cited  supra^  that  applications  are 
made  in  that  State,  to  the  Legislature.  Besides 
the  practical  difficulties  in  the  delay  and  the 
running  of  the  statute  of  limitations  there  would 
be  other  objections  in  this  State.  If  such  ap- 
plication be  regarded  as  a  pardon,  the  power  is 
in  the  Governor,  not  the  Legislature,  and  if  it  be 
regarded  as  a  law,  then  it  is  special,  and  must 
run  the  gauntlet  of  the  prohibitions  against 
special  laws  relating  to  practice  and  evidence  in 
judicial  proceedings. 

For  each  and  all  of  these  reasons  we  are  of 
opinion  that  Lindsay  was  a  competent  witness^ 
and  the  learned  Court  below  was  right  in  admit- 
ting his  testimony. 

On  the  other  points  we  have  had  some  doubt 
as  to  the  propriety  of  directing  a  verdict  for  the 
plaintiff,  but  are  not  convinced  that  it  was  error. 
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The  issue  was  one  in  which  the  Judge  sat  as  a 
chancellor,  and  both  parties  treatei  it  as  a  ques- 
tion of  law,  and  requested  binding  instructions. 
The  exceptions  and  assignments  of  error  as  to 
this  are  not  that  the  Judge  directed  a  verdict  but 
that  he  directed  it  for  the  plaintifif  instead  of  the 
defendant.  If  Lindsay  was  a  competent  witness 
and  was  believed,  the  requisites  of  the  statute  as 
to  wills  were  complied  with.  His  credibility  was 
for  the  jury  if  either  party  had  asked  that  it  be 
submitted,  but  neither  did  so. 

We  do  not  see  any  sound  reason  to  question 
the  result.  The  testator  was  in  full  possession  of 
his  faculties  of  mind,  and  had  strength  of  body 
to  sign  the  will,  but  he  had  the  injunction  of  the 
physicians  to  keep  quiet,  enforced  by  the  informa- 
tion that  if  he  had  another  hemorrhage  he  might 
die  in  fifteen  minutes.  He  ordered  his  will 
written,  and  when  it  was  done  ordered  it  signed. 
Undoubtedly  he  was  physically  able  to  sign  it 
himself,  but  at  a  risk  to  his  life  that  he  was  not 
bound  and  could  not  be  expected  to  take.  All 
the  evidence  shows  an  extremity  of  a  last  sickness 
of  which  the  testator  was  aware,  and  which  he 
met  with  notable  clearness  and  resolution.  The 
case  belongs  to  the  class  which  the  statute  was 
meant  to  provide  for. 

Nor  is  there  any  reason  to  doubt  that  he  meant 
his  directions  for  a  will,  and  regarded  it  as  fully 
executed.  He  desired  to  know  his  condition, 
and  after  consultation  his  physicians  informed 
him  he  might  die  in  fifteen  minutes  and  if  he  had 
any  worldly  matters  to  settle  he  had  better  do  so. 
He  at  once  gave  his  cleric  the  directions,  had 
them  written  down,  and  when  read  to  him,  said 
they  were  what  he  wanted  and  ordered  the  paper 
signed.  His  acts  do  not  admit  of  any  other 
meaning  than  that  he  intended  to  make  a  will 
and  believed  he  had  done  so. 

Judgment  affirmed.  w.  c.  s. 


Jan.  '95>  ^i^*  April  2, 1895. 

Merrall  v.  Dobbins. 

Partnerships — Intention  to  create,  determines — 
Construction  of  agreement. 

When  an  agreement  entered  into  shows  an  intention 
of  the  parties  thereto,  to  become  joint  owners  of  the 
business  to  be  carried  on,  they  are  partners ;  and  it  is  not 
necessary  to  consider  whether  they  wonld  become  such 
agtinst  their  will  by  operation  of  law. 

In  such  case,  it  is  not  material  to  determine  whether 
the  contract  is  governed  by  the  early  mle  which  made 
profit-sharing  condosive  of  partnership,  or  by  the  later 
nile,  making  snch  profit-shanng  strong,  bat  not  concla- 
ate,  evidence  thereof. 

Certiorari  sur  appeal  of  C.  W.  Dobbins  et  al,, 
defendants,  from  the  judgment  in  favor  of  W. 


J.  Merrall  et  aL,  plaintiffs,  in  Common  Pleas 
No.  3  of  Philadelphia  County,  on  case  stated. 

The  case  stated  set  forth  the  contract  be- 
tween R.  J.  Dobbins  and  Hugh  F.  GriflSn,  of 
which  the  material  points  are  stated  in  the  opin- 
ion of  the  Supreme  Court.  The  plaintiffs  hav- 
ing sold  and  delivered  a  large  quantity  of  mer- 
chandise to  the  Rowland  House  at  Long  Branch, 
during  the  summer  of  1892,  for  account  of 
which,  there  was  a  balance  due  them  of  f  1777.- 
71,  sought  to  hold  the  estate  of  R.  J.  Dobbins 
liable  therefor,  upon  the  ground  that  a  partner- 
ship had  existed  between  him  and  Hugh  F.  Grif- 
fin. The  Court  entered  judgment  for  plaintiff 
for  the  sum  of  I2022.14.  'Die  defendant  ap- 
pealed, assigning  as  error  the  entry  of  judgment 
for  plaintiff  and  the  failure  to  enter  judgment  for 
defendant. 

Pierce  Archer,  {EliasP.  Smithers  with  him), 
for  appellants. 

The  agreement  between  the  parties  was  a 
lease ;  a  mere  agreement  giving  one  a  possible 
contingent  interest  in  the  net  profits,  does  not 
constitute  a  partrership  as  to  secret  partners. 

Irwin  V,  Bidwell,  73  Pa.  244. 

Walker  v.  Tapper,  152  Id.  i. 

Dnnham  v.  Rogers,  i  Id.  255. 

Heckert  v.  Fegely,  6  W.  &  S.  139. 

Brown  v.  Jaquette,  94  Pa.  113. 

Edwards  v.  Tracy,  6a  Id.  381. 

The  law  of  New  Jersey,  the  place  of  execution 
of  the  contract,  is  the  same  as  that  of  Pennsyl- 
vania. 

Perrine  v,  Hankinson,  6  Halst.  181  • 
Seabury  v,  Bolles,  51  N.  J.  Law,  103. 
Wild  V.  Davenport,  58  N.  J.  Law,  129. 

And  so  is  the  law  of  New  York,  (the  iex  loci 
contractus^. 

Dake  v.  BnUer,  28  N.  Y,  Supp.  134. 

And  the  rule  contended  for  is  recognized  in 
other  States. 

Parker  v.  Fergus,  43  111.  437. 

Holmes  v.  R.  R.,  5  Gray,  ^8. 

Thayer  V.  Augustine,  55  Mich.  187. 

Reed  v.  Murphy,  2  Greene,  Iowa,  574. 

Bowyer  v.  Anderson,  2  Leigh,  598. 

Felton  V.  Deall,  22  Vt  170. 

Parsons  on  Pkrt.,  4th  ed.,  sec.  71,  page  62. 

Kent's  G>m  ,  Vol.  III.,  page  33. 

Story  on  Partnership,  sec.  43. 

Am.  h  Eng.  Encyctopeedia,  17  voL,  849. 

Samuel  M.  Hyneman,  for  appellees. 

A  careful  reading  of  the  document  shows  it  is 
unquestionably  a  partnership  agreement. 

Even  where  the  early  rule  of  Waugh  v.  Carver 
has  been  modified,  the  agreement  in  this  case 
would  create  a  partnership  as  to  creditors  of  the 
business ;  but  the  Courts  of  the  State  of  New 
York  have  not  gone  so  far  as  those  of  England, 
New  Jersey  and  Pennsylvania  in  abrogating  the 
earlier  rule. 
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Hackett  v.  Stanley,  115  N.  Y.  625. 
An  examination  of  the  cases  cited  by  the  ap- 
pellant shows  that  they  support  the  above  pro- 
position. 

July  18, 1895.  Fell,  J.  The  question  raised 
by  the  case  stated  is  whether  Richard  J.  Dobbins 
and  Hugh  F.  Griffin  were  partners  as  to  third 
parties  in  conducting  the  business  of  the  How- 
land  Hotel  at  Long  Branch,  in  1892.  Their  re- 
lation is  to  be  determined  entirely  by  the  agree- 
ment into  which  they  entered,  as  no  facts  out- 
side  of  it  are  stated.  By  the  first  three  clauses 
of  the  agreement  Dobbins  leased  the  Howland 
Hotel  together  with  all  the  personal  property  on 
the  premises  for  three  months  to  Grifl&n  for  ^20,- 
000,  payable  in  four  equal  instalments.  Thus 
far  the  agreement  is  a  lease,  but  at  this  point  in 
form,  su^tance  and  apparent  intent  the  simili- 
tude ceases.  The  additional  provisions  incon- 
sistent with  the  relation  of  lessor  and  lessee, 
which  indicate  a  joint  interest  between  the  par- 
ties as  owners  of  the  business,  are  in  their  order 
as  follows:  (i),  that  Griffin  shall  give  his  un- 
divided attention  and  devote  his  best  energies  to 
the  promotion  of  the  business  to  be  done  on  the 
said  premises ;  (2),  that  Dobbins  or  his  repre- 
sentatives shall  have  the  right  of  free  access  to 
the  premises  at  all  times ;  (3),  that  in  addition 
to  the  sum  of  1 20,000  Dobbins  shall  have  80 
per  cent,  of  the  net  profits  derived  from  all  of 
the  business  done  on  the  premises;  (4),  that  in 
addition  to  the  current  expenses  of  the  hotel  and 
the  business  done  therein  there  shall  be  charged 
to  the  expense  account  the  cost  of  insurance, 
water  and  sewer  rents,  license  fee,  interior  re- 
pairs, and  the  salary  of  a  person  to  be  designated 
by  Dobbins  who  shall  keep  the  books  and  act  as 
cashier,  receive  all  money,  deposit  it  in  his  own 
name,  and  make  all  payments;  (5),  that  at  the 
termination  of  the  agreement  a  statement  shall 
be  made  of  the  business  done,  and  that  Griffin 
shall  receive  20  percent,  of  the  net  profits;  (6), 
that  at  the  expiration  of  the  lease  Dobbins  shall 
pay  to  Griffin  |iooo,  and  that  Dobbins  shall 
have  the  right  at  any  time  upon  24  hours*  notice 
to  annul  the  agreement  and  assume  sole  and  ex- 
clusive possession  of  the  property;  (7),  that 
Griffin  shall  have  absolute  control  and  manage- 
ment of  the  business  during  the  continuance  of 
the  agreement,  and  assents  to  a  transfer  of  the 
license  if  the  agreement  shall  be  annuled. 

This  agreement  is  called  by  the  parties  a  lease, 
and  it  provides  that  Dobbins  shall  not  be  liable 
for  the  business  done  or  for  the  debts  contracted 
by  Griffin.  In  favor  of  construing  it  as  a  lease 
it  may  be  said  that  its  unusual  provisions  are  ex- 
plained by  the  unusual  character  and  use  of  the 
property.  Valuable  real  estate  and  a  large 
amount  of  personal  property  were  being  used  for 


a  business  that  was  precarious.  The  season  was 
short  and  the  outcome  imcertain,  and  dependent 
upon  conditions  beyond  the  control  of  the  les- 
see. To  apportion  the  rent  under  such  circum- 
stances so  that  a  part  should  be  fixed  and  certain 
and  a  part  conditional  was  a  reasonable  and  not 
unusual  business  arrangement,  and  the  provisions 
were  to  ascertain  and  secure  the  payment  of  the 
conditional  rent. 

This  construction,  however,  makes  a  new 
agreement  for  the  parties.  It  assumes  what  they 
do  not  say,  that  the  80  per  cent,  of  the  net  pro- 
fits derived  from  the  business  is  to  be  paid  as 
additional  rent.  The  rent  named  is  f  20,000, 
and  this  amount  is  twice  named  as  the  total  rent. 
The  80  per  cent,  of  the  net  profits  is  in  addition 
to  the  rent.  It  cannot  be  considered  a  part 
thereof  without  disregarding  the  words  used  and 
giving  ^effect  to  an  undisclc^ed  intention.  The 
difficulties  in  the  way  of  considering  the  agree- 
ment a  lease  are  insuperable.  The  lessor  would 
be  given  a  share  of  the  profits,  not  a  sum  propor- 
tionate to  a  share,  and  not  as  rent,  but  directly 
as  profits.  He  would  have  the  right  of  access  to 
the  premises  at  all  times  and  for  all  purposes ; 
to  appoint  a  book-keeper  and  cashier  who  should 
receive  all  moneys,  make  all  payments  and  re- 
tain possession  of  the  balance.  He  would  have 
the  right  to  an  account,  and  was  bound  to  pay 
his  lessor  |iooo,  and  could  at  his  option  wifh  or 
without  cause  terminate  the  lease.  The  lessee 
would  contract  for  the  exclusive  control  of  his 
own  business,  and  covenant  to  give  it  his  entire 
time  and  attention ;  he  would  be  forbidden  to 
keep  his  own  books  or  to  touch  a  dollar  of  his 
own  money ;  he  could  neither  receive  nor  pay 
any  money  derived  from  his  business,  and  had 
no  control  of  the  net  balance ;  he  gets  nothing 
until  the  end,  when  after  the  statement  of  an  ac- 
count he  is  to  receive  20  per  cent.;  at  the  expira- 
tion of  the  term  or  its  earlier  termination  at  the 
will  of  the  lessor  he  is  to  be  paid  by  the  lessor 
1 1 000,  and  this  in  any  event,  whether  there  are 
profits  or  not.  These  are  not  the  characteristics 
of  a  lease,  but  of  a  partnership. 

.The  business  to  be  carried  on  is  not  spoken  of 
as  the  business  of  Griffin,  except  in  the  single 
instance  where  it  is  provided  that  "the  party  of 
the  first  part  shall  not  in  any  wise  be  liable  for 
the  business  done  by  the  party  of  the  second 
part.''  In  all  other  parts  of  the  agreement  it  is 
spoken  of  or  referred  to  as  "the  business  done 
on  the  premises."  It  is  to  "the  business  done 
on  the  premises"  that  Griffin  is  to  give  his  whole 
attention,  of  it  that  the  book-keeper  is  to  take 
charge,  an  account  to  be  stated  and  the  net  pro- 
fits ascertained,  and  from  it  that  he  is  to  be  paid 
and  the  parties  to  receive,  the  one  80  per  cent, 
and  the  other  20  per  cent.  The  business  of 
which  the  agreement  speaks  and  of  which  an. 
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account  is  to  be  kept,  a  statement  made  and  the 
profits  divided,  is  the  business  of  a  distinct  en- 
tity, a  partnership,  in  which  the  parties  are  joint 
owners  and  in  which  they  share  as  proprietors. 
This  seems  to  be  the  only  fair  conclusion  to  be 
drawn  from  the  acts  of  the  parties. 

The  agreement  is  our  only  guide.  If  it  is 
evidence  of  the  intention  of  the  parties  to  be- 
come joint  owners  of  the  business  to  be  carried 
on  we  need  not  consider  whether  they  became 
partners  against  their  will  by  operation  of  law. 
We  are  not  concerned  with  the  question  whether 
the  law  of  the  State  by  which  the  contract  is 
governed  b  in  harmony  with  the  old  English 
rule  of  Grace  v.  Smith,  2  Wm.  Blackstone,  998, 
and  Waugh  v.  Carver,  2  H.  Blackstone,  235, 
which  makes  participation  in  the  profits  conclu- 
sive of  the  liability  of  the  participant  to  creditors 
without  regard  to  the  agreement  or  intention  of 
the  parties,  or  with  the  modem  rule  of  Cox  v. 
Hickman,  8  H.  L.  C.  268,  under  which  a  par- 
ticipation in  profits  is  held  tb  be  strong  but  not 
conclusive  evidence  of  a  partnership,  and  the 
whole  transaction  is  taken  into  consideration  in 
order  to  determine  whether  the  relation  of  part- 
ners was  to  be  created.  If  there  was  a  partner- 
ship resulting  from  intention,  all  other  questions 
drop  out  of  the  case. 

The  judgment  is  affirmed. 

'     J.  D.  B.,  jr. 


!•»•  '95»  «39-  April  3, 1895. 

Glasev.  City  of  Philadelphia. 

Municipal  corporation —  Negligence —  Contribu- 
tory negligence — Conflicting  testimony  for  the 
Jury. 

PUintiflr  was  injured  by  falling  astride  the  cover  of  a 
manhole  of  defendant,  which  revolved  to  a  vertical  posi- 
tion. The  testimony  showed  that  the  accident  occurred 
in  a  public  park ;  that  the  manhole  was  close  to  a  column; 
that  plaintiff  was  excited  and  running  to  get  around  the 
column: 

Held,  that  whether  he  exercised  due  care  under  the 
circumstances  was  a  question  for  the  jury. 

The  plaintifiTs  testimony  not  being  consistent,  it  is  for 
the  jury  to  reconcile  the  conflicting  phases. 

Whether  the  defendant  had  actual  or  constructive  notice 
of  the  unsecured  condition  of  the  manhole,  was  also  a 
qoestion  for  the  jury.  If  this  manhole  was  covered,  as 
plaintiff  claims,  by  a  revolving  lid  which  being  unsecured, 
turned  when  stepped  upon,  it  was  a  mantrap,  the  very  de- 
sign of  which  was  negligence.  It  could  hardly  be  said 
that  the  city  did  not  know  that  its  own  contrivance,  thus 
unsecured,  and  thus  placed,  was  highly  dangerous  to  the 
public 

Appeal  of  Joseph  Glase  by  his  next  friend, 
Alexis  Limeburner,  plaintiff,  from  the  judgment 


of  non-suit  entered  on  motion  of  the  defend- 
ant, the  City  of  Philadelphia,  by  Common  Pleas 
No.  I,  of  Philadelphia  County,  a  motion  to  take 
off  the  non-suit  having  been  refused. 

The  Court  below,  Biddle,  J.,  having  non- 
suited the  plaintiff,  the  Court  subsequently  re- 
fused to  set  aside  the  non-suit,  and  plaintiff 
appealed,  assigning  as  error  this  action  of  the 
Court,  and  also  the  exclusion  of  certain  testi- 
mony. 

The  facts  are  stated  in  the  opinion  of  the 
Supreme  Court.  ^ 

A.  W.  Norton  and  David  W.  Sellers,  for  ap- 
pellant. 

Howard  A.  Davis ^  assistant  city  solicitor,  and 
Charles  F,  Warwick^  city  solicitor,  for  appellee. 

July  18,  1895.  Dean,  J.  A  number  of  ad- 
joining buildings  on  the  Schuylkill  river,  knowo 
as  Fairmount  Water  Works,  were  erected  and 
owned  by  the  City  of  Philadelphia;  they  are 
used  by  the  city  as  a  pumping  station;  the 
natural  siu^e  of  the  ground  slopes  somewhat 
abruptly  to  the  river,  so  that  the  roof  of  the 
engine-house,  at  the  rear,  is  on  a  level  with  the 
ground ;  the  roofs  of  all  the  buildings  are  on  a 
level  with  that  of  the  engine-house,  the  whole 
forming  a  roof  area  of  four  hundred  by  fifty  feet. 
Thisla^e  roof  surface  looking  out  upon  the  river, 
is  used  by  the  public  upon  the  invitation  of  the 
city,  as  a  place  of  rest  and  pleasure.  In  the  centre 
is  a  row  of  twenty  or  thirty  columns,  each  three 
feet  in  diameter,  and  about  twenty-five  feet  in 
height ;  close  to  one  of  these  columns,  and  back 
of  it,  is  a  manhole,  used  for  putting  in  coal,  and 
closed  by  a  plate  eighteen  inches  in  diameter  in 
centre,  being  vertical  when  the  hole  is  open,  and 
horizontal,  or  on  a  level  with  the  roof,  when 
closed.  On  May  30,  1889,  being  Decoration 
day,  many  of  the  public  were  on  the  roof,  among 
them  the  plaintiff,  a  boy  about  sixteen  years  of 
age.  He  was  on  the  land  side  of  the  columns, 
when  another  boy  cried  that  a  big  fish  had  been 
caught ;  plaintiff,  with  other  boys,  ran  towards 
the  river  side  to  see  the  fish,  when,  just  as  he 
passed  one  of  the  columns,  he  stepped  on  the 
plate ;  it  turned  vertically,  and  he  fell  with  his 
full  weight  astride  of  it,  very  seriously  and  per- 
manently injuring  him.  Suit  was  brought  against 
the  city  for  damages,  in  not  protecting  the  man- 
hole by  a  proper  covering  securely  fastened. 

At  the  trial,  the  learned  Judge  of  the  Court 
below,  non-suited  the  plaintiff,  on  the  grounds- 
that:  I.  Plaintiff  was  guilty  of  contributory 
negligence.  2.  The  defendant  was  not  shown  to 
have  had  actual  or  constructive  notice  of  the  in- 
secure condition  of  the  manhole. 

The  plaintiff  appeals,  and  argues,  that  the 
question  of  contributory  negligence  was  for  the 
jury,  and  that  the  very  design  and  operation  of 
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the  plate,  was  evidence  of  notice  to  the  city  of 
the  dangerous  condition  of  the  covering  of  the 
manhole. 

The  boy,  Joseph  Glase,  testified,  that  he  was 
standing  right  back  of  the  colonnade,  leaning  on 
the  rail,  then  this  question  in  chief  was  put  to 
him: — 

**Q.  What  were  you  doing,  standing  there? 
A.  I  was  talking  there  for  awhile,  and  one  of 
the  boys  hollered,  there  was  a  girl's  hat  blew 
overboard,  and  another  one  hollered,  there  is  a 
big  fish  caught,  and  as  I  ran  to  see,  I  stepped  in 
this  hole,  and  the  lid  went  in." 

On  cross-examination,  he  made  these  answers: 
**Q.  You  say  you  were  standing  talking  along 
the  rail  ?  A.  Yes,  sir.  Q.  When  the  girl's  hat 
blew  overboard,  did  you  run  around  the  post  ? 
A.  No,  sir;  not  until  one  of  the  boys  hollered, 
there  was  a  fish  caught,  and  then  I  ran  around 
the  post.  Q.  Why  did  you  run  around  the  post, 
when  you  were  standing  along  the  railing  ?  A. 
I  don't  know — ^because  the  rest  of  them  ran 
around  the  post,  and  I  ran  to  get  ahead  of  them. 
Q.  To  see  the  fish  ?    A.  Yes,  sir." 

Then  further  on  in  his  testimony: — <*Q.  Were 
you  ahead  of  these  boys,  or  were  they  behind 
you  ?  A.  No ;  they  were  ahead  of  me.  Q.  And 
your  companions  did  not  see  anything  of  it  until 
you  were  in  the  hole?  A.  Until  I  was  in  the 
hole,  and  one  of  them  came  and  helped  me  out. 
•Q.  Was  the  lid  on  the  hole?  A.  No,  sir;  it  was 
about  half-way  on.  Q.  When  you  were  running 
on  it?  A.  When  I  stepped  on  it.  Q.  How 
did  you  know  it  was  only  half-way  on?  A. 
When  I  stepped  on  it.  Q.  When  you  stepped 
on  it?  A.  No,  sir;  didn't  see  it  when  I  stepped 
•on  it,  I  imagine  it  was  half-way  on." 

He  then  says,  he  saw  it  was  half«way  on  when 
he  was  running  towards  it.  His  companions 
testified  to  the  running,  when  the  cry  of  "  fish 
caught"  was  raised,  in  substantial  accord  with  the 
plaintiff.  It  therefore  clearly  appears  they  were 
standing,  first,  on  the  side  of  the  columns  fur- 
thest from  the  river,  when  the  cry  was  raised  of 
'^fish  caught."  Boys  of  this  age,  and  perhaps 
men  of  mature  age,  would  be  excited  by  such  a 
cry,  and  they  started  to  run  for  the  side  next  the 
river;  the  column  was  between  them  and  the 
manhole,  and  the  manhole  was  close  to  the  col- 
umn ;  it  was  not  directly  visible  until  they  par- 
tially passed  the  column  ;  then  another  step,  and 
he  was  on  the  revolving  plate  or  disk.  We  think 
the  question  whether  the  boy  exercised  care  ac- 
cording to  the  circumstances,  was  for  the  jury. 
True,  he  says,  in  part  of  his  examination,  he  saw 
the  lid  was  half  off  when  he  was  running ;  but 
his  position,  astride  of  the  vertical  plate,  when 
taken  up  by  his  companion,  and  there  are  several 
witnesses  to  this,  indicates  that  he  probably  step 
ped  on  the  side,  and  the  plate  then  turned ;  if 


the  accident  occurred  by  stepping  on  the  side  of 
a  closed  but  unsecured  revolving  plate,  is  it  prob- 
able it  was  turned  and  standing  vertically  when 
he  stepped  in  the  hole  ?  If  it  was  half  off,  then 
it  must  have  been  vertical.  His  evidence  is  not 
consistent;  he  first  states  he  imagines  it  was  half 
off,  and  then  that  he  saw  it  when  he  was  running. 
The  excitement  of  the  boy,  the  speed  at  which 
he  ran,  the  partial  concealment  of  the  manhole 
by  the  column,  and  his  whole  statement,  should, 
it  seems  to  us,  have  been  submitted  to  the  jury, 
to  determine  whether  there  was  an  absence  of 
care  according  to  the  circumstances.  In  Ely  p. 
Railroad  Co.,  158  Pa.  233,  the  testimony  of 
plaintiff  as  to  whether  he  stopped,  looked  and 
listened,  before  he  drove  on  a  railroad  crossing, 
was  somewhat  contradictory,  but  Justice  Mitch- 
ell, in  delivering  the  opinion  of  the  Court,  says: 

'*  This  (  plaintiff's  testimony  )  was  contradic- 
tory, and  the  net  result  of  it  by  no  means  clear. 
On  part  of  it,  he  was  plainly  entitled  to  go  to  the 
jury;  on  the  other  part,  equally  plainly,  he  was 
not.  Under  these  circumstances,  the  case  must 
go  to  the  jury,  whose  province  it  is  to  reconcile, 
conflicting  statements,  whether  of  the  same  or 
different  witnesses,  or  to  draw  the  line  between 
them,  and  say  which  shall  prevail." 

As  to  the  second  question,  that  was  also  for 
the  jury.  If  this  manhole  wa»  covered,  as  plain- 
tiff claimed,  by  a  revolving  lid,  which,  being 
unsecured,  turned  when  stepped  upon,  it  was  a 
mantrap,  the  very  design  of  which  was  negli- 
gence. Its  character  and  design  were  questions 
for  the  jury.  It  could  hardly  be  said  that  the 
city  did  not  know  its  own  contrivance,  thus  un- 
secured, and  thus  placed,  was  highly  dangerous 
to  the  public  invited  upon  that  roof.  It  was  not 
compelled  t%  provide  any  such  place  of  rest  and 
pleasure,  but  when  it  did  so,  and  invited  the 
public  to  go  upon  it,  clearly,  according  to  all  the 
cases,  it  owed  to  the  public  the  duty  of  at  least 
ordinary  care. 

The  judgment  is  reversed,  and  a  procedendo 
awarded.  j.  d.  b.  jr. 


Jan.  *95,  241.  Fcbraary  21,  1895. 

Light  V.  The  Countrymen's  Mutual  In- 
surance Co. 

Insurance — Insurable    interest  —  Mutual  com- 
panies— EstoppeU^  Agents— Judgment. 

The  mere  holding  of  a  jadgment  by  the  vendor  against 
the  vendee  to  secure  part  of  the  purchase  money  of  a 
property  will  not  confer  an  insarable  interest. 

Grevemeyer  v.  Southern  Ins.  Co.,  63  Pa.  342,  fol- 
lowed. 

The  function  of  an  estoppel  is  to  prevent  the  party  who 
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is  bound  by  it  from  alleging  the  truth  of  the  matter  against 
which  he  is  estopped. 

Where  an  agent  of  an  insurance  company  instructs  or 
advises  a  holder  of  d  policy  as  to  what  course  of  action 
to  pursue  when  selling  tbe  property  on  which  the  insur- 
ance exists,  advising  him  to  retain  the  poUcy  and  that  he 
still  has  an  insurable  interest,  the  company  is  estopped 
from  denying  its  liability  in  an  action  by  the  holder  of 
the  policy  to  recover  its  amount,  although  his  course  was 
not  in  conformity  to  the  rules  of  the  company  or  the  cus- 
tom in  similar  cases. 

Mentz  V,  Lancaster  Fire  Ins.  Co.,  79  Pa.  475,  and 
Wachter  v.  Phoenix  Assurance  Co.,  132  Id.  428,  fol- 
lowed. 

Appeal  of  Ezra  H.  Light,  from  the  judgment 
of  the  Common  Pleas  of  Lebanon  County,  en- 
tered on  a  point  reserved  on  the  trial  of  an  action 
in  assumpsit  wherein  appellant  was  plaintiff  and 
the  Countrymen's  Mutual  Insurance  Company 
of  Lebanon  County,  was  defendant. 

The  appellant  was  the  owner  of  a  barn  situate 
in  Swatara  Township,  Lebanon  County,  insured 
in  the  defendant  company  for  ^400.  In  Sep- 
tember, 1889,  he  contracted  to  sell,  inter  alia ^ 
the  premises  upon  which  the  bam  was  erected, 
to  David  H.  Tice,  and  at  the  consummation  of 
the  sale  took  a  judgment  bond  as  part  payment 
of  purchase  money.  Before  the  delivery  of  the 
deed  to  Tice,  Light  called  upon  Adam  Gettle, 
secretary  of  defendant  company,  and  asked  his 
advice  what  to  do  with  the  policy  so  that  it  would 
be  good  in  case  of  loss  by  fire. 

He  was  informed  by  the  secretary  of  the  com- 
pany that  he  had  an  insurable  interest  and  could 
retain  the  policy,  as  he  had  held  it  theretofore ; 
that  then  the  assessments  would  be  sent  to  him 
and  he  could  see  that  they  were  paid  ;  and  that 
if  they  were  sent  to  Tice  he  might  permit  the 
policy  to  be  forfeited  by  not  paying  the  assess- 
ment and  the  plaintiff  would  know  nothing  about 
it. 

In  accordance  with  this  advice  the  plaintiff 
returned  the  policy,  delivered  the  deed  and  took 
a  purchase  money  judgment.  The  assessments 
were  laid  in  his  name,  sent  to  him,  and  he  paid 
them  to  the  company  in  January,  1890,  Febru- 
ary, 1 89 1,  and  in  March,  1892. 

On  the  night  of  the  30th  of  May,  1892,  tbe 
bam  was  destroyed  by  fire, — a  total  loss.  The 
company  refused  payment  on  the  ground  that 
the  appellant  had  no  insurable  interest. 

The  verdict  was  for  the  plaintiff  but  judgment 
was  entered  non  obstante  veredicto  for  the  defend- 
ant on  the  point  reserved,  whether  the  action  of 
the  secretary  of  the  company  in  giving  the  appel- 
lant the  advice  above  mentioned  operated  as  an 
estoppel. 

The  plaintiff  appealed,  assigning  this  as  error. 

Thomas  H.  Capp,  (^George  B.  Schock  with 
him),  for  appellant. 

It  is  not  necessary  that  the  assured  should 


have  either  a  legal  or  equitable  interest,  or  in- 
deed any  property  interest  in  the  subject-matter 
insured.  It  is  enough  if  he  holds  such  a  relation 
to  the  property,  that  its  destruction  by  the  peril 
insured  against,  involves  pecuniary  loss  to  him 
or  those  for  whom  he  acts.  It  need  not  be  an 
existing  jus  in  re  nor  jus  in  rem. 

Wood  on  Fire  Insurance,  493. 
F.  M.  Ins.  Co  V,  Turnpike,  122  Pa.  47. 
Rohrback  v.  Ins.  Co  ,  62  N.  Y.  47. 
Farmers  &  Mechanics*   Ins.    Co.  v,  Meckes,   10 
Weekly  Notes,  306. 

Where  a  man  fully  and  candidly  explains  his 
title,  takes  his  insurance  in  the  manner  in  which 
he  is  advised  by  an  officer  of  the  company,  pajrs 
premiums  for  years,  rests  in  perfect  security  by 
reason  of  the  acts  and  declarations  of  the  com* 
pany,  he  is  entitled  to  the  indemnity  which  he 
had  reason  to  believe  he  had  purchased. 

Burson  v.  Fire  Association,  136  Pa.  283. 
Mentz  V.  Lancaster  Fire  Ins.  Co.,  79  Id.  475. 
Wachter  v.  Phoenix  Assurance  Co.,  132  Id. 428. 

J.  G,  Adams,  (/.  M.  Funck  with  him),  for 
appellee. 

The  by-law  which  declares  that  alienation  of 
the  property  shall,  ipso  facto,  avoid  tbe  policy, 
is  of  no  consequence ;  for  such,  without  it,  is 
the  law  of  contract.  Interest  in  the  property 
insured  is  an  essential  link  in  the  relation  of  in- 
surance. It  is  therefore  an  incident  of  such  a 
relation  thk  it  may  be  dissolved  by  the  insured 
by  parting  with  his  interest.  In  mutual  insur- 
ance companies  all  the  insured  are  members,  and 
all  members  are  insured.  He  who  sells  his  in- 
sured property  excludes  himself  from  member- 
ship, and  from  all  its  liabilities  therefor  accru- 
ing. He  is  no  longer  insurer  or  insured.  He 
can  claim  no  benefits  nor  be  bound  for  subse- 
quent losses.  « 

Wilson  V,   Tnimbull  Mutual  Fure  Ins.  Co.,  19  Pa. 

372. 
Gievemeyer  z/. Southern  Mutual  Ins.  Co.,  62  Id.  340. 
Ruth's  Appeal,  54  Id.  173. 

The  lien  of  this  judgment  was  a  general  lien ; 
the  fact  that  it  was  due  for  purchase  money  did 
not  draw  after  it  a  specific  pledge  of  the  land. 

The  secretary's  action  did  not  operate  as  an 
estoppel. 

Bank  v.  Hartford  Fire  In«.  Co.,  1 1  Cush.  265. 
Mentz  V.  Lancaster  Fire  Ids.  Co  ,  79  Pa.  478. 

July  18,  1895.  Green,  J.  There  is  no  doubt 
that  when  Light  sold  and  conveyed  the  land  on 
which  the  bam  in  question  stood,  he  parted  with 
all  his  title,  and  after  that  he  had  no  insurable 
interest  in  the  barn.  It  is  equally  true  that  the 
mere  holding  of  a  judgment  for  part  of  the  pur- 
chase money  of  the  property  sold  would  not  con- 
fer an  insurable  interest,  and  no  recovery  could 
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be  had  on  the  policy  for  the  protection  of  the 
judgment :  Grevemeyer  v.  Southern  Ins.  Co., 
62  Pa.  342. 

The  learned  Court  below  ruled  the  case 
finally  on  the  proposition  that  the  plaintiff  had 
no  insurable  interest  in  the  barn  at  the  time  of 
the  fire,  and  therefore  could  not  recover. 

But  the  ruling  on  that  question  does  not  dis- 
pose of  the  case.  There  was  raised  upon  the 
record  a  question  of  estoppel,  and  if  the  facts 
which  make  out  an  estoppel  were  established  by 
the  testimony  then  another  question  altogether 
arose.  The  function  of  an  estoppel  is  to  pre- 
vent the  party  who  is  bound  by  it  from  alleging 
the  truth  of  the  matter  against  which  he  is  es- 
topped. In  other  words,  although  he  may  have 
a  perfectly  good  defence  he  can  neither  plead  it 
nor  prove  it.  He  cannot  assert  it  against  the 
adverse  claim. 

In  this  case  it  is  only  necessary  to  inquire 
whether  the  facts  which  establish  an  estoppel 
against  the  defence  of  want  of  insurable  interest 
in  the  plaintiff  appear  on  the  record.  The  plain- 
tiff being  examined  in  his  own  behalf  testified, 
**When  I  had  sold  this  property  and  had  the 
papers  then  I  took  the  papers  and  took  the  in- 
surance policy  with  it,  the  deeds  for  the  prop- 
erty and  the  judgment  which  I  had  drawn  and 
insurance  policy.  I  went  to  Gettle,  the  secre- 
tary of  the  company,  to  get  an  advice  what  to 
do  with  this  policy  so  that  it  would  be  good. 
He  said  you  could  transfer  this,  but  you  have  an 
insurable  interest  in  it  as  it  is,  and  you  had  bet- 
ter hold  the  policy  as  it  is  and  the  assessments 
will  be  sent  to  you,  then  you  will  be  sure  that 
they  are  paid,  andjafter  Tice  pays  you  you  can 
transfer  the  policy  to  htm.  Q.  What  did  you 
do  in  accordance  with  that  advice  ?  A.  So  then 
I  held  the  policy  and  didn't  transfer  it.  Q.  Did 

you  deliver  the  deeds  then  ^    A.    Yes 

Q.  In  accordance  with  that  arrangement  did 
they  afterwards  send  the  assessments  to  you  ?  A. 
Every  year.  Q.  And  did  you  pay  them?  A. 
Yes,  sir." 

The  plaintiff  then  proved  that  three  assess- 
ments  were  subsequently,  in  the  years  1890, 1891 
and  1892,  levied  upon  his  policy  by  the  com- 
pany and  sent  to  him  for  payment,  and  that  he 
paid  them  all.  In  all  this  testimony  the  plaintiff 
was  substantially  corroborated  by  the  defend- 
ant's secretary,  Gettle,  as  to  the  original  trans- 
action, and»by  their  secretary,  Bomberger,  subse- 
quent to  Gettle,  as  to  the  assessments  and  their 
payment.  There  was  no  real  controversy  about 
these  facts,  and  the  jury  has  found  them  under 
the  charge  of  the  Court. 

It  appears  therefore  by  the  testimony  and  the 
verdict  that  the  plaintiff,  under  the  advice  of  the 
secretary  of  the  company,  continued  to  hold  his 
policy,  that  he  delivered  the  deed  to  the  pur- 


chaser without  transferring  the  policy,  that  the 
company  subsequendy,  during  three  consecutive 
years,  treated  ^e  policy  as  continuing  in  force, 
declared  assessments  upon  it  to  cover  losses  and 
accepted  payment  of  the  assessments  from  the 
plaintiff  during  all  that  time.  They  of  course 
knew  of  the  sale  of  the  pri^rty,  and  that  the 
policy  was  retained  by  the  plaintiff,  and  they  un- 
doubtedly treated  it  as  an  existing,  active  policy- 
in  full  life  up  until  the  time  of  the  fire.  Can 
they  be  permitted  now  to  repudiate  their  own 
voluntary  action,  and  assert  that  it  was  a  void 
policy  for  want  of  an  insurable  interest  in  the 
plaintiff  at  all  times  after  the  deed  to  Tice  was 
delivered  ?  We  think  certainly  not.  To  per- 
mit  such  a  defence  to  be  made  would  be  highly 
inequitable  and  unjust. 

The  policy  was  a  perfectly  good  and  lawful 
contract  of  insurance  when  it  was  made,  and 
continued  so  to  be  without  question  up  to  the 
time  of  the  sale,  and  both  parties  continued  to* 
treat  it  as  such  until  the  time  of  the  fire.  It  was 
never  an  instrument  void  ad  imtio^  as  was  held 
by  the  Court  below,  and  therefore  never  needed 
an  infusion  of  new  life.  It  is  in  no  sense  anal- 
ogous to  the  case  of  a  policy  effected  originally 
by  a  judgment  creditor,  nor  to  a  policy  held 
over  after  a  sale  voluntarily  by  the  insured,  fint 
it  was  a  valid  existing  policy  at  the  time  of  the 
sale,  continued  in  force  by  the  voluntary  agree- 
ment of  both  parties  to  the  time  of  the  fire.  We 
can  not  see  how  a  clearer  case  of  estoppel  than 
this  could  be  made  out  in  any  cause. 

In  the  case  of  Mentz  v.  Lancaster  Fire  Ins. 
Co.,  79  Pa.  475,  the  company's  agent  told  the 
policy  holder  that  the  proper  endorsement  on 
the  policy  had  been  made,  and  we  held  the  com- 
pany bound  by  the  declaration  of  their  agent  on 
the  principle  of  estoppel.  Said  Sharswood,  J.^ 
delivering  the  opinion,  ''Now  such  a  declaraticm 
made  by  a  duly  authorized  agent  or  officer  would 
clearly  operate  as  an  estoppel.  It  lulled  the 
party  to  sleep  by  the  assurance  that  the  condi- 
tions of  the  policy  had  been  complied  with  and 
that  his  indemnity  was  secured."  The  present 
case  is  much  stronger  than  this  because  here  the 
company  fully  ratified  the  action  of  their  secre- 
tary by  treating  the  policy  as  actually  in  force^ 
and  declaring  and  collecting  assessments  upon 
it  for  three  years  after  the  sale.  If  it  wa^  in 
force  for  the  purpose  of  collecting  assessments 
upon  it,  it  was  certainly  in  force  for  the  purpose 
of  paying  the  loss,  for  securing  indemnity  against 
which  those  assessments  were  paid  by  the  plain- 
tiff and  received  by  the  defendant;  In  our  opin- 
ion it  would  be  perpetrating  a  gross  wrong  to 
take  any  other  view  of  the  undoubted  facts  of 
the  case. 

In  Wachter  v.  The  Phoenix  Assurance  Co., 
132  Pa.  428,  the  insured  went  to  the  agent  of  the 
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•company,  informed  him  ofthe  sale  of  the  property, 
inquired  in  regard  to  the  transfer  of  the  policy  to 
Wachter,  the  mortgagee,  and  was  assured  by  the 
agent  that  it  was  all  right  as  it  was,  and  that 
nothing  more  need  be  done.  The  company 
sought  to  avoid  pajrment  because  the  sale  of  the 
property  without  a  transfer  or  endorsement  on 
the  policy  rendered  it  null  and  void.  We  held 
the  company  estopped  from  setting  up  such  a 
defence.  The  present  Chief  Justice  delivering 
the  opinion,  said  :  ''In  view  of  the  undisputed 
facts  the  defence  is  a  most  ungracious  one,  a  de- 
fence which  under  the  circumstances  no  rep- 
utable underwriter  would  think  of  interposing.'' 
And  so  we  say  here,  this  company  demanded 
and  received  from  this  plaintiff,  as  the  lawful 
holder  of  this  policy,  all  the  benefits  and  advant- 
ages which  it  was  entitled  to  receive  under  it  as 
a  valid  subsistmg  policy  up  until  the  moment  of 
the  fire,  and  it  would  be  a  perversion  of  justice  to 
permit  it  now  to  deny  its  liability  and  to  allow 
it  to  escape  the  payment  of  its  just  dues  under 
the  contract.  That  is  precisely  what  estoppel 
means. 

The  judgment  is  reversed,  and  judgment  is 
now  entered  on  the  verdict  in  favor  of  the  plain- 
tiff and  against  the  defendant  for  the  sum  of  four 
hundred  and  fifty-three  dollars  and  six  cents,  as 
of  the  1 6th  day  of  October,  1894,  with  costs  of 
suit.  w.  D.  N. 


Jin.  '95,  187.  February  15,  1895. 

City  of  Chester  v.  Pennell. 

Municipal  improvements — Unconstitutionality  of 
Act — Curative  legiskUion — Acts  of  Assembly 
of  May  24, 1887 y  204^  and  May  2J,  1889, 
P.  Z.  27a. 

The  Act  of  1887  iomished  a  complete  system  of  pro- 
cedure in  relation  to  the  grading  and  paving  of  streets, 
and  repealed  all  laws  inconsistent  with  or  supplied  by  it ; 
and  the  Act  of  1889  authorizes  assessments  and  re-assess- 
nents  for  the  cost  of  local  improvements  therefore  made, 
at  the  same  time  providing  for  the  collection  ofthe  same. 

Appeal  of  Nathan  Pennell,  defendant,  from 
the  ju(]^gment  of  the  Common  Pleas  of  Dela- 
ware County  in  an  action  of  assumpsit,  wherein 
the  City  of  Chester  was  plaintiff. 

This  action  was  brought  to  recover  an  assess- 
ment for  paving  in  front  of  defendant's  property 
on  Madison  street,  in  the  City  of  Chester.  This 
street  was  paved  with  asphaltum  blocks  during 
the  year  188S,  in  pursuance  of  an  ordinance  of 
the  city  passed  June  18,  1888.  The  supposed 
power  of  councils  to  pass  this  ordinance  was  de- 
rived from  the  Act  of  May  24,  1887,  P.  L.  204, 


which  Act  was  declared  to  be  unconstitutional 
by  the  Supreme  Court  in  Ayars'  Appeal,  122  Pa. 
266. 

On  May  i,  1876,  an  Act  was  passed  (P.  L. 
94)  entitled  **An  Act  prescribing  the  manner  in 
which  the  councils  of  cities  other  than  those  of 
the  first  class  may  pass  ordinances  authorizing 
the  grading  or  paving  of  aVenues,  streets,  or 
alleys,  and  the  (construction  of  sewers  or 
bridges."  It  is  admitted  by  the  city  that  the  or- 
dinance of  June  18,  1888,  did  not  comply  with 
this  Act. 

On  June  26,  1889,  city  councils  passed  a 
general  ordinance,  in  pursuance  of  the  re-assess- 
ment Act  of  May  23,  1889,  ^'  L.  272,  provid- 
ing for  the  assessment  of  the  cost  of  local  im- 
provements theretofore  made,  and  in  accordance 
with  its  provisions  a  commission  was  appointed 
to  assess  against  abutting  property  the  cost  of  the 
paving  of  this  street. 

At  the  trial,  before  Clayton,  P.  J.,  the  plain- 
tiff submitted  the  following  point : — 

'*The  defendant  having  signed  the  petition  to 
the  councils  of  the  plaintiff  city  for  the  local 
improvements,  being  the  paving  of  the  rpadway 
of  Madison  street,  he  is  estopped  from  raising 
any  question  as  to  the  want  of  authority  in  the 
plaintiff  city,  or  to  any  irregularity  in  the  pass- 
age of  the  ordinance  of  June  18,  1888." 

The  defendant  submitted  the  following 
points: — 

**i.  The  plaintiff  having  failed  to  show  that 
the  ordinance  of  June  18,  1888,  complied  with 
the  requirements  of  the  Act  of  May  i,  1876,  in 
the  necessary  precedent  requirements  of  said 
Act,  the  said  ordinance  is  null  and  void,  and 
thereby  the  paving  of  Madison  street  was  a  gen- 
eral improvement,  and  the  plaintiff  is  not  en- 
titled  to  recover.'* 

*'2.  In  the  absence  of  any  municipal  legisla- 
tion  for  the  paving  of  Madison  street  as  a  local 
improvement,  the  plaintiff  is  not  entitled  to  re- 


cover.' 


A  verdict  was  entered  for  plaintiff,  and  judg- 
ment was  subsequently  entered  thereon  on  the 
points  of  law  reserved,  from  which  judgment  the 
defendant  appealed. 

W.  I.  Schaffer,  (  W.  B.Broomall with  him), 
for  appellant. 

The  Act  of  May  24,  1887,  P*  L-  204,  having 
been  declared  unconstitutional  by  this  Court  in 
Ayars'.  Appeal,  122  Pa.  266,  and  void,  and  that 
Act  having  created  city  councils  as  it  existed  at 
the  time  of  the  passage  of  the  ordinance,  its  at- 
tempted acts  of  legislation  for  tJie  city  were  in- 
operative, and  the  ordinance  of  June  18, 1888, 
was  a  nullity. 

The  ordinance  i^  question  was  also  null  and 
void  under  the  Act  of  1876.  The  Legislature 
passed  the  Act  of  May  23,  1889,  P.  L.  272,  to 
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remedy  not  only  the  effect  of  the  unconstitution- 
ality of  the  Act  of  1887,  but  if  the  contention 
of  the  city  is  to  be  sustained,  in  addition  to  cure 
the  failure  of  city  council  to  comply  with  the 
provisions  of  the  Act  of  1876,  which  was  not 
repealed  until  May  27,  1889,  P.  L.  387.  The 
provisions  of  the  Act  of  1876  have  received  the 
sanction  of  the  Supreme  Court. 
City  of  Eric  v,  Brady,  127  Pa.  169. 

If  the  requirements  of  the  Act  of  1876  were 
not  complied  with,  this  paving  was  a  general 
improvement.  It  was  therefore  in  the  condition 
of  a  general  improvement  for  a  long  time  prior 
to  the  passage  of  the  re-assessment  ordinance. 
That  ordinance  provided  for  the  re-assessment 
of  properties  benefited  by  local  improvement, 
and,  therefore,  this  property  not  being  within 
the  terms  of  that  ordinance,  the  viewers  were 
without  authority  as  to  it,  and  their  assessment 
against  it  was  invalid.  The  city  being  able  to 
point  to  no  valid  municipal  legislation  for  the 
paving  of  this  street,  as  a  local  improvement,  it 
must  follow  that  the  improvement  was  a  general 
one,  and  judgment  should  have  been  entered  for 
the  defendant  non  obstante  veredicto. 

The  defendant  is  not  estopped  from  raising 
the  question  of  want  of  authority  in  the  city  or 
irregularities  in  the  passage  of  the  ordinance  of 
June  18,  1888,  by  reason  of  his  having  signed 
the  petition  for  the  paving.  The  signatures  of 
a  majority  of  the  property  owners  were  the  pre- 
requisite to  the  doing  of  the  work.  They  had 
the  right  to  expect  that  the  city  would  perform 
its  duty  according  to  law. 

A.  A.  Cochraity  for  appellee. 

Counsel  for  the  defendant  make  no  men- 
tion of  the  Act  of  May  13,  1889,  P.  L. 
196,  validating  councils  and  ordinances  about 
which  a  question  might  have  been  raised  by 
reason  of  the  falling  of  the  Act  of  1887. 

It  was  decided  by  this  Court  in  a  case  from 
the  city  of  York  that  the  retroactive  Act  of  May 
13,  1889,  supra^  validated  ordinances  passed  by 
councils  operating  under  the  Act  of  1887,  and 
ratified  everything  that  had  been  done  under  it. 

Devers  v.  The  Qty  of  York,  150  Pa.  208. 
Melick  V.  WilUamtport,  163  Id.  408. 

Where  a  statute  covers  the  whole  subject  mat- 
ter of  an  earlier  one,  and  is  evidently  intended 
as  a  substitute  for  it,  the  former  is  impliedly  re- 
pealed, as  in  the  case  of  a  general  Act  relating 
to  boroughs  and  opening  streets,  where  it  was 
held  that  the  general  road  law  was  impliedly  re- 
pealed as  to  boroughs  falling  under  the  first  men- 
tioned Act. 

Where  the  Legislature  has  the  antecedent 
power  to  levy  a  tax  it  can  by  a  retroactive  law 
cure  any  irregularity  or  want  of  authority  in  the 
person  levying  the.sarae. 


Appeal  of  Hewitt,  88  Pte.  55. 

G>in.  V,  Marshall,  69  Id.  328. 

Erie  City  z/.  Reed,  113  Id.  468.  / 

Dunbar  &  Co.  v.  WilUamsport,  9  Pa.  C.   C, 

451. 
Bid  well  tr.  Pittsborgh,  85  Id.  41I 
Dewhont  v,  Allegheny,  95  Id.  437. 
Harrisbnrg  v.  Baptist,  156  Id.  526. 


July  18,  1895.  McCoLLUM,  J.  The  im- 
provement which  the  appellant  desired  was  made 
by  the  municipal  authorities  in  compliance  with 
his  request  and  he  now  seeks  to  escape  liability 
for  his  share  of  the  cost  of  it  on  the  ground  that 
the  Act  under  which  it  was  made  was  declared 
to  be  unconstitutional  in  Ayars*  Appeal,  122  Pa. 
266.  That  the  ordinance  in  pursuance  of  which 
the  work  was  done  conformed  to  tlie  provisions 
of  the  unconstitutional  Act,  and  the  councils  that 
passed  the  former  were  created  by  the  latter,, 
appear  to  be  conceded  fiaicts  on  which  it  is  argued 
that  the  councils  had  no  legal  existence  and  the 
ordinance  was  a  nullity.  While  the  argument 
and  the  conclusions  in  which  it  culminates  might 
in  the  absence  of  curative  legislation  be  regarded 
as  sound  and  Catal  to  the  city's  claim,  neither  of 
them  can  have  any  material  influence  in  the  de- 
cision of  this  case,  because  the  Act  of  May  13^ 
1889,  P.  L.  196,  legalized  the  councils  and 
validated  the  ordinance :  Devers  v,  York  City,. 
150  Pa.  208,  and  Melick  v.  Williamsport,  162^ 
Pa.  408.  In  Devers  v,  York,  supra^  our  brother 
Mitchell,  referring  to  this  Act  and  speaking 
for  this  Court,  said :  **The  intent  of  this  Act  is- 
perfectly  clear.  It  was  to  make  all  the  de  facto 
municipal  bodies  de  jure^  and  to  render  all  their 
acts  done  in  their  de  facto  capacity  valid  and 
effective  in  law.  It  was  a  universal  statute  mak- 
ing no  exceptions,  as  there  was  no  room  for  any. 
No  foresight,  legislative  or  other,  could  have  dis- 
criminated among  the  vast  mass  of  oitlinancesia 
all  the  cities  similarly  situated  which  would  be 
required  to  bring  order  out  of  this  chaos.  The 
Legislature  did  not  attempt  it.  It  validated 
them  all."  The  chaos  referred  to  in  this  quot- 
ation was  the  result  of  the  unconstitutionality  of 
the  Act  of  May  24,  1887,  under  and  in  reliance 
on  which  many  improvements  had  been  made 
or  were  in  progress  in  the  cities  of  the  Common- 
wealth to  which  it  was  applicable,  and  among^ 
them  was  the  improvement  under  consideration 
in  this  case. 

It  is  claimed  that  the  ordinance  in  question 
was  invalid  because  the  councils  did  not  comply 
with  the  directions  of  the  Act  of  May  i,  1876, 
P.  L.  94,  respecting  the  estimate  of  the  cost  of 
the  improvement,  the  map  or  plan  of  the  prop- 
erty liable  to  assessment  for  the  same  and  the 
schedule  showing  the  amount  each  property 
owner  would  be  required  to  pay  for  it.  This^ 
claim  is  based  on  the  assumption  that  the  Act  of 
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1887  did  not  provide  a  complete  and  indepen- 
dent system  or  method  for  the  authorization  and 
construction  of  municipal  improvements  of  this 
character,  and  that  compliance  with  the  provi- 
sions of  the  Act  of  1876  was  essential  to  the 
validity  of  any  ordinance  passed  for  the  purpose 
of  procuring  them.  But  a  reference  to  the  Act 
of  1887  shows  that  this  assumption  is  unwar- 
ranted ;  that  it  furnished  a  complete  system  of 
procedure  in  relation  to  the  grading  and  paving 
of  streets,  and  that  it  contained  a  clause  repeal* 
ing  all  laws  inconsistent  with  or  supplied  by  it.  It 
appears  to  be  inconsistent  with  the  provisions 
of  the  Act  of  1876,  and  that  the  Legislature 
thought  the  latter  was  ''substantially  supplied  by 
subsequent  legislation"  is  manifest  from  thepre- 
amUe  to  the  Act  of  May  27,  1889,  P.  L.  387, 
expressly  repealing  it.  But  waiving  the  matter 
of  implied  repeal,  we  think  it  is  clear  that  the 
improvement  in  question  is  within  the  purview 
of  the  Act  of  May  23,  1889,  P.  L.  272,  "au- 
thorizing assessments  and  re-assessments  for  the 
cost  of  local  improvements  and  providing  for 
and  regulating  the  collection  of  the  same." 
The  assessment  of  which  the  appellimt  com- 
plains was  made  under  this  Act  and  we  see  no 
valid  defence  to  it. 
Judgment  affirmed.  w.  c.  s. 


if^rpijans'  ®ouvt. 

October,  1892, 237. 

Keys's  Estate. 

Interpretation  of  word  **heirs^^  in  will^  IVJien 
it  does  not  include  widow » 

Where  the  subject  of  a  gift  is  personal  estate  ander  a 
limitation  to  heirs,  taking  sabstitationally  or  by  way  of 
SQcoession  after  a  prior  gift  to  an  ancestor,  and  the  word 
hdrs  is  used,  not  to  denote  succession  or  snbstitation,  but 
to  describe  a  legatee,  and  there  is  nothing  in  the  will  or 
sorroiinding  ciicnmstances  to  indicate  a  contrary  intent, 
"heiis**  is  understood  as  meaning  those  to  whom  such 
property  passes  under  the  statute  of  distributions,  not  in- 
cluding a  widow  or  husband  of  the  first  taker. 

A  testator  gave  his  estate  to  his  widow  for  life,  and 
upon  her  death  half  of  the  principal  to  his  heirs-at«law 
and  the  other  half  to  her  heirs- at-law  : 

HeUt  that  the  widow  is  not  an  heir-at-law  of  the  testa< 
tor  in  the  sense  intended  by  his  will 

Petition  for  review. 

The  testator,  Edward  Keys,  directed  by  his 
will  as  follows : — 

''Whereas,  a  marriage  is  contemplated  to  take 
place  between  Matildia  Belshaw  aad  me  in  the 
near  future,  I  give,  devise  and  bequeath  to  the 
said  Matilda,  then  my  wife,  all  the  rest,  residue 


and  remainder  of  my  estate,  real,  personal  and 
mixed,  whatsoever  and  wheresoever  the  same 
may  be  situated  at  the  time  of  my  decease,  to 
hold  to  her  for  and  during  all  the  term,  of  her 
natural  life.  And  immediately  after  the  decease 
of  the  said  Matilda,  then  I  order  and  direct  my 
executors  to  convert  my  estate  into  cash,  and 
after  deducting  the  necessary  reasonable  ex- 
penses to  divide  the  remainder  into  two  equal 
parts,  one  of  which  said  parts  I  devise  and  be- 
queath unto  my  heirs-at-law,  and  the  other  of 
said  parts  I  devise  and  bequeath  unto  the  heirs- 
at-law  of  the  said  Matilda,  to  be  divided  be- 
tween  them  in  such  proportions  as  they  would  be 
entitled  to  by  law." 

The  testator  died  without  issue,  but  leaving  to 
survive  him  his  wife,  and  father,  John  Keys. 
The  father  died  subsequently,  intestate. 

The  auditing  Judge  held  that  the  widow  took 
only  a  life  estate  under  the  will,  consequently 
she  elected  to  take  against  the  will,  and  there 
was  awarded  to  her  one-half  of  the  estate  abso- 
lutely, and  a  certain  sum  to  the  guardian  of  a 
child,  whom  she  had  adopted  after  the  death  of 
her  husband. 

A  petition  for  review  was  filed  by  the  widow 
to  this  decree,  alleging  for  error  the  holding  that 
she  took  only  a  life  estate,  and  was  thereby  in- 
duced to  take  against  the  will,  when  it  was  to 
her  advantage  to  take  under  the  will,  by  which 
she  was  given  three-fourths  of  the  estate  abso- 
lutely. The  administrator  of  John  Keys  alleged 
as  error  the  awarding  any  sum  to  the  guardian  of 
the  adopted  child  as  an  heir-at-law  under  the 
will. 

George  T.  Hunsicker  b*  Joseph  W.  Hun^ 
sicker^  for  the  widow  and  guardian. 

Charles  G.  HarreSy  Louis  Hutt  and  Charles 
W.  Beresfordy  for  the  administrator  of  John 
Keys. 

Joseph  W.  Hunsicker y  for  the  executors. 

April  27,  1895.  PENROSE,  J.  The  right  of 
he  widow  to  recall  her  election  to  take  against 
the  will  of  her  husband  has  not  been  questioned ; 
and  as  it  is  conceded  that  she  is  entitled  under 
it  to  one-half  of  the  estate  absolutely,  and  to  the 
other  half  for  life,  and  the  administrator  of  the 
father,  to  whom  a  portion  was  awarded  upon  the 
theory  that  her  rights  did  not  extend  beyond  her 
life,  has,  by  his  counsel,  declared  that  a  decree 
directing  the  return  of  the  amount  so  received 
would  be  prompdy  complied  with,  it  only  re- 
mains to  consider  whether  imder  the  limitation 
of  one-half  of  the  estate,  at  the  widow's  death, 
to  the  heirs  of  the  testator,  she  is  entitled  to  an 
additional  absolute  interest. 

It  is  contended  on  her  behalf  that  as  the  di- 
rection to  sell  at  the  time  of  final  distribution 
works  a  conversion  as  of  the  date  of  the  testa- 
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tor's  death,  (McQure's  Appeal,  22  Smith,  4i4)> 
and  the  entire  estate  is  to  be  regarded  as  person* 
alty,  she  is  herself  one  of  the  * 'heirs'*  of  the 
testator,  and,  as  he  died  without  issue,  entitled 
as  such  to  one-half  of  the  share  so  limited. 

It  is  true,  where  the  subject  is  personal  estate, 
that  under  a  limitation  to  heirs,  taking  substitu- 
tionally  or  by  way  of  succession  after  a  prior 
gift  to  an  ancestor,  the  word  heirs  is  understood 
as  meaning  those  to  whom  such  property  passes 
under. the  statute  of  distributions,  including,  of 
course,  a  widow,  or  husband  (in  Pennsylvania, 
though  not  in  England)  of  such  first  taker  (Gib- 
bons V.  Fairlamb,  2  Casey,  217 ;  Eby's  Appeal, 
3  Norris,  241;  Williams  on  Executors,  1193); 
but  this  doctrine,  under  the  authorities,  is  inap- 
plicable where  the  word  is  used  not  to  denote 
succession  or  substitution,  but  to  describe  a  lega- 
tee, and  there  is  nothing  in  the  will  or  surround- 
ing circumstances  to  indicate  a  contrary  intent : 
Mounsey  v,  Blamire,  4  Russell,  3S4 ;  Hamilton 
V.  Mills,  29  Beav.  193.  It  is  a  setded  rule  pf 
construction  that,  the  word  heirs  in  a  will  is  to  be 
understood  in  a  strictly  technical  sense  unless 
controlled  by  the  context,  or  unless,  if  so  taken, 
it  will  be  meaningless  (Reifsnyder  v.  Hunter,  7 
Harris,  41 ;  Auman  v.  Auman,  9  Id.  347 ; 
Porter's  Appeal,  9  Wright,  201 ;  Ivins's  Appeal, 
lo  Out^rb.  176;  Dodge's  Appeal,  Id.  216,  etc., 
etc.,  etc.),  and  especially  where  a  modification 
of  its  meaning  will  prejudice  the  rights  of  those 
who,  in  the  proper  sense  of  the  word,  are  the 
heirs  of  the  testator.  An  heir  will  not  be  dis- 
inherited except  by  express  words  or  necessary 
intendment,  and  all  doubts  will  be  resolved  in 
his  favor :  Bender  v.  Dietrick,  7  W.  &  S.  284 ; 
Brendlinger  v.  Brendlinger,  2  Casey,  132.  The 
question,  of  course,  is  not  affected  by  the  mere 
hct  that  the  person  claiming  as  heir  is  herself 
the  tenant  for  life,  and  that  the  distribution  is 
not  to  be  made  until  her  death  (Holloway  v. 
Holloway,  5  Vesey,  399 ;  Buzby's  Appeal,  1 1 
Smith,  114;  Bell's  Appeal,  147  Pa.  3S3);  but 
where  the  person  so  claiming  is  the  widow,  who 
as  such  is  not  an  heir  of  the  testator  (Dodge's 
Appeal,  supra),  the  &ct  that  the  distribution  is 
so  postponed  affords  a  strong  argument  that  no 
abnormal  use  of  the  word  was  intended ;  an 
argument  which  was  regarded  as  conclusive  in 
Henderson  v.  Henderson,  i  Jones,  Law  Rep. 
(N.  Carolina)  221.  The  heirs  of  a  decedent,  as 
was  said  in  Dodge's  Appeal,  following,  in  effect, 
the  definition  of  Blackstone,  are  those  of  his 
kindred  upon  wfiom  the  law,  immediately  upon 
his  decease,  casts  the  estate  in  real  property — 
the  widow  taking  not  as  heir,  but  an  interest  in 
lieu  of  dower.  The  word  heirs  is  nomem  colUc- 
ttDum^  and  the  interests  as  well  as  the  persons 
who  take  are  determined  by  the  intestate  laws : 
See  Bullock  9.  Downes,  9  H.  L.  C.  i ;  Martin 


V.  Glover,  i  Coll.  270.  Where  there  are  no 
lineal  descendants,  real  estate  passes,  subject  to 
the  life  estates  of  the  widow  and  parents,  if  any, 
to  collaterals ;  and  it  would  seem,  therefore,  as 
the  father,  who  was  the  sole  surviving  parent  in 
the  present  case,  is  now  dead,  that  the  persons 
who,  at  the  death  of  the  testator,  were  his  col- 
lateral heirs,  will  be  entitled  to  the  half  of  his 
estate  becoming  distributable  among  his  heirs  at 
the  death  of  his  widow ;  see  Gwynne  v.  Mod- 
dock,  14  Vesey,  487. 

We  are  of  opinion  that  there  was  no  right  on 
the  part  of  the  father  of  the  testator  or  of  his 
administrator  since  his  death,  or  on  the  part  of 
the  guardian  of  the  adopted  child  of  the  widow, 
to  a  present  distribution  of  the  estate  as  against 
the  widow  electing  to  take  under  die  will,  and 
that  she  is  entitled  to  one-half  of  the  estate  ab- 
solutely, and  to  the  other  half  for  life  upon  the 
entry  of  security  for  the  protection  of  the  in- 
terests of  the  heirs  of  the  testator  (of  whom,  in 
the  sense  intended  by  the  will,  she  is  not  one), 
taking  effect  at  her  death.  As,  however,  the 
awards  to  the  father  and  to  the  guardian  only 
became  absolute  by  reason  of  her  £eulure  to  file 
exceptions  to  the  adjudication,  all  proper  allow- 
ances, to  be  fixed  by  the  Court  if  the  parties  can- 
not agree  as  to  amount,  will  be  deducted  before 
restitution  will  be  required. 

The  necessary  decree,  making  provision  for 
collateral  inheritance  tax,  etc.,  etc.,  will  be  pre- 
pared by  counsel  and  submitted  to  the  Court  lor 
approval. 


KEYS'S   ESTATE. 

An  erroneous  award  to  adopted  child  corrected. 

Exceptions  to  adjudication. 

The  facts  are  to  be  found  in  the  preceding 
case.  The  same  counsel  argued  this  case  as  ap- 
peared in  the  preceding  one. 

April  27,  1895.  Penrose,  }.  For  reasons 
stat^  in  the  opinions  which  have  been  filed  in 
the  proceeding  to  review  the  adjudication  of  the 
first  account  of  the  executor,  we  think  the  award 
to  the  adopted  child  of  the  widow  was  erroneous; 
and,  as  she  has  recalled  her  election  to  take 
against  the  will,  and  it  is  admitted  that  under  it 
she  is  entided  to  one-half  of  the  estate  abso- 
lutely, and  to  the  other  half  for  life,  the  adjudi- 
cation which  is  the  subject  of  exceptions  will  be 
corrected  accordingly — the  exceptions  being 
sustained  to  this  extent  and  dismissed  as  to  any- 
thing further. 

The  proper  decree  will  be  prepared  by  coun- 
sel and  submitted  to  the  Court  for  approval. 
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Supreme  Court. 


Jtn.  »9S,  296. 
New  York 


&  Ontario 
Weidner. 


March  i,  1895. 

Land  Co.  v. 


Ejectment — Trustees ^  purchases  hy^  from  cestui 
que  trust^Suit  pending  at  time  of  passage 
of  Act-^General  and  specicU  laws — Cur  a* 
tioe  Acts — Defective  acknowledgment. 

The  Act  of  Assembly  12  Maj,  1891,  P.  L.  53»  validat- 
ing conveyances  and  other  instruments  which  have  been 
defectively  acknowledged,  is  a  curative  Act,  in  line  with 
the  presumption  of  the  common  law  which  dispenses  with 
the  production  of  the  subscribing  witnesses  to  deeds  more 
than  thirty  years  old,  and  in  Une  also  with  prior  Acts 
which  have  been  held  constitutional.  lu  object  is  not  to 
reform  defective  acknowledgments,  but  to  make  certain 
deeds  admissible  in  evidence  notwithstanding  such  defects. 

A  justice  of  the  peace  who  has  certified  an  acknowledg- 
BOit  of  a  deed  is  not  competent  to  prove  that  no  such 
acknowledgment  was  made. 

Appeal  of  A.  J.  Weidner  aad  Laura  C,  his 
wife,  defendants,  from  the  judgment  of  the  Com- 
mon Pleas  of  Lackawanna  County,  in  an  action 
of  ejectment,  wherein  the  New  York  and  On- 
tario Land  Company  was  plaintiff. 

The  land  for  which  this  action  is  brought  was 
owned  by  Alexander  Dolph,  who  died  in  1S60, 
intestate.  Edward  Dolph,  a  son,  was  appointed 
administrator.  There  were  other  children,  one 
of  whom  is  Laura  C.  Weidner,  the  defendant 
here.  In  the  yeai-  186S  the  administrator  pur- 
chased of  his  sister,  the  defendant,  the  land  in 
dispute,  representing  to  her  that  if  she  did  not 
accept  the  amount  offered  her,  she  would  not 
leceive  an3rdiing  from  the  estate.  The  assign- 
ment did  not  contain  a  separate  acknowledg- 
ment by  the  wife. 

In  1888  the  defendant  brought  an  action  of 
ejectment  for  the  land  in  dilute,  basing  her 
daim  on  the  illegal  purchase  by  the  administra- 
tor and  the  want  of  a  proper  acknowledgment. 

In  1890  the  administrator  died  and  his  execu- 
tors filed  a  bill  in  equity  under  the  Act  of  May 
35, 1878,  P.  L.  149,  to  have  the  defective  ac- 
Imowledgment  reformed.  This  bill  was  dismissed, 
and  upon  an  appeal  to  this  Court  the  decree  was 
aflbmed  in  Haiul  v.  Weidner,  151  PA.  362. 

The  first  ejectment  was  then  brought  on  for 


trial,  which  resulted  in  a  verdict  for  the  defend- 
ant, who  then  ruled  the  plaintiff  to  bring  a 
second  action  of  ejectment  within  six  months, 
whereupon  this  action  was  instituted. 

The  first  ejectment  was  pending  when  the 
plaintiff's  grantor,  J.  B.  Kerr,  purchased  the  in- 
terest of  Edward  Dolph  in  the  land.  At  the 
triaJ  of  the  case  plaintiffs  counsel  offered  the 
assignment  from  A.  J.  Weidner  and  his  wife  to 
Edward  Dolph ;  it  was  objected  to  because  not 
properly  admowledged.  The  objection  was 
overruled  and  the  evidence  admitted,  because  of 
the  statute  curing  defective  acknowledgments, 
approved  Mav  12,  1891,  P.  L.  53. 

The  defendant  offered  to  prove  that  there  was 
no  acknowledgment  of  the  assignment,  but  on 
objection  this  evidence  was  excluded.  The  de- 
fendant also  offered  to  prove  that  the  value  of 
the  property  in  suit  was  very  much  greater  than 
Edward  Dolph,  the  administrator,  had  paid  for 
it,  but  this  evidence,  on  objection,  was  excluded. 
The  counsel  for  the  plaintiff  and  defendant 
each  asked  for  binding  instructions.  The  Court, 
Archbald,  p.  J.,  directed  a  verdict  for  the  plain- 
tiff for  the  land  described  in  the  writ,  whereupon 
this  appeal  was  taken. 

5.  B.  Price,  for  appellant. 

The  first  ejectment  brought  by  Mrs.  Weidner 
was  based  upon  the  ille^  purchase  by  her 
brother,  Edward  Dolph,  who  was  administrator 
of  her  fkther,  as  well  as  upon  a  want  of  acknowl- 
edgment of  the  deed  of  assignment  under  which 
it  was  conveyed.  In  other  words,  the  adminis- 
trator of  the  estate  during  the  time  he  was  liti- 
gating an  alleged  claim  against  the  estate,  which 
subsequently  was  not  allowed,  purchased  the  in- 
terest of  a  distributee  for  much  less  than  it  was 
worth.  He  was  a  qwisi  trustee  and  purchased  a 
portion  of  the  trust  property  from  a  cestui  que 
trust;  such  a  contract  is  prima  facie  void. 

Spencer  and  Newbold's  Appeal,  80  Pa.  332. 

Greenfield's  Estate,  14  Id.  489. 

Diller  v.  Brubaker,  C2  Id.  498. 

2  Lewin  on  Trusts,  03 1»  Bladcstone  Ed. 

By  the  assignment  from  Mrs.  Weidner  the  ad- 
ministrator not  only  obtained  her  interest  in  the 
real  estate,  but  he  obtained  also  the  persond 
property;  and  as  he  obtained  the  property  for 
less  than  its  value,  the  deed  was  void. 

''Every  fiduciary  relation  implies  a  condition 
of  superiority  held  by  one  of  the  parties  over 
die  other,  in  every  transaction  between  them  by 
which  the  superior  party  obtains  a  possible  bene- 
fit,  equity  raises  a  presumption  against  its  validity 
and  casts  upon  that  party  the  burden  of  proving 
affirmatively  its  compliance  with  equitable  re- 
quisites and  of  thereby  overcoming  the  presump- 
tion  The  iMnnciple    extends   to  every 

possible  case  in  which  a  fiduciary  relation  ex* 
wts." 
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8  Am.  &  Eng.  Ency.  of  Law,  647. 

Swayze  «/.  Boike,  12  PeCen,  11. 

Davove  v.  Fanning,  2  Johnson's  Chancery  (N.  Y.), 

252. 
Rogers  v,  Rogers,  i   Hopkins'  Chancery  (N.  Y.), 

5«3. 

1  Pomeroy*s  Equity  Jurisprudence,  174. 

2  Pomeroy*s  Equity  Jurisprudence,  616. 

One  verdict  and  judgment  in  ejectment  is 
conclusive  upon  an  equitable  title,  for  such  ac- 
tion is  to  be  regarded  as  a  bill  in  equity  and  not 
as  a  possessory  ejectment  at  common  law. 

Peterman  v.  Huling,  31  Pa.  432. 
Trefts  V,  Pitts,  74  Id,  343. 
Winpenny  v,  Winpenny,  92  Id.  440. 

The  Act  of  May  12,  1891,  is  not  applicable 
to  this  case,  because,  when  it  was  enacted  the 
first  ejectment  by  Mrs.  Weidner  against  Dolph 
in  his  lifetime  and  his  heirs  after  his  decease  was 
pending  and  undetermined;  also  the  suit  in 
equity  brought  by  the  executors  of  Edward 
Dolph  under  the  provisions  of  the  Act  of  May 
25,  1878,  P.  L.  149,  was  then  pending  and  un- 
determined. To  give  an  Act  of  Assembly  a  retro- 
active effect  the  intention  of  the  Legislature  to 
that  end  must  be  clear. 

Endlich  on  Interpretation  of  Statutes,  380,  382. 
Ulshafer  v.  Stewart,  71  Pa.  170. 
Dobbins  v.  First  National  Bank,  112  111.  553. 
24  Am.  &  Eng.  Ency.  of  Law,  493. 
Ulshafer  v.  Stewart,  71  Pa.  174. 

To  give  the  Act  the  interpretation  adopted  by 
the  Court  below  causes  a  violation  of  the  fifty- 
fourth  section  of  Article  III.  of  the  Constitu- 
tion: <<Nor  shall  any  law  be  passed  granting 
powers  or  privileges  in  any  case  where  the  grant- 
ing of  such  powers  and  privileges  shall  have  been 
provided  for  by  general  law,  nor  where  the 
Courts  have  jurisdiction  to  grant  the  same  or 
give  the  relief  asked  for.** 

Commonwealth  4x  rel,  v,  Halloway,  42  Pa.  446. 

McCabev.  Emerson,  18  Id.  iii. 

Menges  v.  Dentler.  33  Id.  495. 

Richards  v.  Rote,  68  Jd.  248. 

Bamet  v,  Bamet,  15  S.  &  R.  73. 

Hand  v.  Weidner,  151  P^  367. 

Scbrader  v.  Decker,  9  Id.  14. 

Confer  v.  Baker,  71  Id.  476. 

A.  J.  Weidner,  the  witness  on  the  stand  and 
defendant  in  the  suit,  had  been  called  in  the 
equity  suit  by  the  executors,  who  were  litigating 
the  matter  in  their  own  interest  and  in  the  in- 
terest of  the  plaintiff,  who  was  made  a  defend- 
ant. There  had  been  no  change  by  death  of 
any  of  the  parties  since  the  trial  in  the  equity 
case.  The  Court  said  the  evidence  was  inadmis- 
sible because  he  was  incompetent.  Mr.  Miller, 
in  his  work  on  competency  of  witnesses,  writes : 
"Where  a  party  has  taken  the  testimony  of  his 
adversary  under  the  Act  of  1865,  either  by  de- 
position or  at  the  time  of  trial,  he  has  rendered 
him  competent  for  all  purposes  in  the  same  trial, 


or  in  a  subsequent  trial  of  the  same  issue  be- 
tween the  same  parties." 

Miller  on  Competency  of  Witnesses,  75. 

This  rule,  as  we  understand  it,  is  sustained  by 
the  decision  of  Judge  Sharswood  in  Forrester  r. 
Kline,  64  Pa.  32. 

Patterson  v.  Wallace,  44  Pa.  88. 

Seip  V,  Storch,  52  Id.  210. 

O'Connor  v.  The  Amer.  Iron  Mountain  Co.  56  Id. 

234- 
Bennett  v.  Williams,  57  Id.  404. 

The  release  from  Mrs.  Weidner  to  Edward 
Dolph  should  have  been  rejected  because  the  de- 
fective acknowledgment  was  not  cured  by  the 
Act  of  1 89 1.  The  proviso  that  it  should  not 
apply  to  suits  pending  and  undetermined  brought 
this  suit  within  the  exception.  If  the  ejectment 
which  was  pending  at  the  time  the  Act  was  ap- 
proved was  not  finally  determined  when  judg- 
ment was  entered  in  the  case,  and  was  not  an 
ejectment  on  an  equitable  title,  then  it  still 
remained  undetermined  when  this  suit  was 
brought  and  will  remain  undetermined  until  final 
judgment  in  this  case.  Because  one  verdict  and 
judgment  in  ejectment  thereon  is  not  a  final  de- 
termination of  the  action.  It  requires  two  ac- 
tions but  they  constitute  one  suit. 

Ulshafer  v,  Stewart,  71  Pa.  170. 

The  deed  of  a  feme  covert  is  void,  if  it  does 
not  appear  from  the  certificate  of  acknowledg- 
ment that  she  was  examined  separate  and  s^;>art 
from  her  husband. 

Jourdan  v,  Jourdan,  9  S.  &  R.  268. 
Watson  V.  Bailey,  i  Binney,  470. 
Graham  v.  Long,  65  Pa.  383. 
Wonder  v,  Phelps,  109  Id.  172. 

The  doctrine  of  estoppel  does  not  apply  to  a 
married  woman. 

Stivers  ».  Tucker,  126  Pa.  74. 
Quinn's  Appeal,  86  Id.  447. 
Buchanan  v.  Hazzard,  95  Id.  240. 
Innis  V,  Templeton,  Id.  262. 
DaTison*8  Appeal,  Id.  394. 

H.  W.  Palmer,  {Char Us  H.  Welles  with 
him),  for  appellee. 

The  first  proposition  made  by  the  plaintiff  is 
that  <Hhe  first  judgment  was  final."  The  rea- 
sons given  in  support  of  this  position  are : — 

(a)  The  first  ejectment  brought  by  Mrs. 
Weidner  was  based  upon  the  illegal  purchase  by 
her  brother  Edward  I)olph,  who  was  adminis- 
trator of  her  father,  (b)  Want  of  acknowl- 
edgment of  the  deed  of  assignment  under  which 
it  was  conveyed.  The  record  and  evidence  in 
the  '*first*'  ejectment  case  disclose  no  such  fact.. 
It  was  the  onlinary  and  usual  form  of  ejectment 
for  the  recovery  of  the  possession  of  an  undi- 
vided interest,  and  it  is  true,  as  plaintiff  in 
error  says,  ''when  the  ejectment  came  on  for 
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trial  the  defendants  did  not  appear  and  the 
plaintiff,  Mrs.  Weidner,  after  proving  title,  re- 
ceived a  verdict." 

It  is  true  that  the  acknowledgment  of  the 
deed  from  Laura  Weidner  and  her  husband  Ed- 
ward Dolph  fiuled  to  set  out  that  ''she  was  ex- 
amined separate  and  ^?art,**  but  in  every  other 
respect  the  deed  was  perfect  and  the  acknowl- 
edgment fulfilled  all  the  requirement  of  the  law. 

The  defendant  in  the  trial  of  the  present  case 
made  no  offer  to  prove  by  parol  or  other  evi- 
dence that  the  ejectment  suit  of  Laura  C.  Weid- 
ner against  Edward  Dolph  wa^  an  equitable 
ejectment,  neither  was  it  an  equitable  ejectment, 
and  has  none  of  the  characteristics  of  one,  either 
in  the  record  or  the  evidence  offered  in  support 
of  the  plaintiffs  claim  for  the  land. 

Edward  Dolph  bought  this  undivided  interest 
from  Mrs.  Laura  C.  Weidner  and  her  husband 
April  17,  1868.  This  was  more  than  two  years 
after  he  had  filed  his  first  account,  and  she  had 
every  means  of  knowing  the  condition  of  her 
father's  estate.  The  sale  was  made  voluntarily 
and  for  an  adequate  consideration. 

McCoy  V,  Scott,  2  Rawle,  222. 
Tmr's  Estate,  Id.  253. 
Adams  v.  Adams,  4  Watts,  163. 
Com'th  V.  Hilgert,  55  Pa.  237. 
Schwartz's  Estate,  14  Id.  47. 
Bakes  v.  Reese,  150  Id.  46. 

It  is  to  be  presumed  that  Mrs.  Weidner  sold 
for  the  price  that  it  pleased  her  to  take.  It  was 
the  same  paid  the  other  heirs,  some  of  whom 
were  of  age,  some  minors,  as  shown  by  their 
deeds  in  evidence.  Whether  the  price  was  large 
or  small  is  not  important.  If  Dolph  said  what 
the  witness  was  produced  to  prove,  and  if  it 
was  false,  how  did  it  differ  from  any  other  false- 
hood told  by  one  who  is  bargaining  for  a  pur- 
chase? 

Huber  v.  Wilson,  23  Pa.  178. 
McAleer  v.  McMvrray,  58  Id.  126. 
Harris  v.  Tyson,  24  Id.  347. 
Pbippa  V.  Budcman,  30  Id.  401. 
Cazeatuc  v.  Mali,  as^Barb.  586. 
Seizer  v.  Mali,  32  Barb.  76. 
Commonwealth  v.  Hanner,  22  Leg.  Int.  76. 

The  proposition  made  by  the  defendant,  that 
the  Act  approved  the  12th  day  of  May,  1891, 
is  not  applicable  to  this  case  is  not  tenable. 

The  Act  makes  a  bad  acknowledgment  good. 
Th^  Court  can  only  perpetuate  the  evidence  of 
a  good  acknowledgment  by  reforming  a  defec- 
tive certificate  so  that  it  shall  truly  set  forth  what 
occuned.  No  Court  can  decree  an  stcknowledg- 
ment  good  or  allow  it  to  be  used  as  an  instru- 
tJaent  of  evidence,  if  in  point  of  fact  the  mar- 
ried woman  was  not  examined  separate  and 
Apart  from  her  husband. 

Spencer  v.  Reese,  35  Weekly  Notes,  449. 


The  omission  to  state  in  the  certificate  that  the 
wife  was  separately  examined,  is  cured  by  the 
Act  of  1891. 

Tate  and  wife  v.  Stooltzfoos,  16  S.  &  R.  34. 
Shrawder  et  ux.  v,  Snyder,  142  Pa.  i. 
Mercer  v.  Watson,  i  Watts,  330. 

Parol  evidence  of  the  magistrate  was  not  ad- 
missible to  show  there  was  no  separate  examina^ 
tion. 

Tourdan  v,  Jourdan,  supra. 
Watson  V.  Bailey,  i  Binn.  470. 
Jamison  v,  Jamison,  3  Wharton,  468. 

July  18,  1895.  Mitchell,  J.  An  outline  of 
the  facts  in  chronological  order  will  assist  in  the 
consideration  of  the  assignments  of  error : 

I.  1868,  deed  by  appellant  to  Dolph,  prede- 
cessor  in  title  to  appellee. 

II.  1888,  first  ejectment,  appellant  v.  Dolph, 
November  1892,  judgment,  and  December, 
1892,  rule  on  appellee  terre  tenant  to  bring 
second  ejectment. 

III.  1889  and  1890,  deeds  by  Dolph  to  Kerr, 
and  Kerr  to  appellee,  and  death  of  Dolph. 

1890.  Bill  by  Dolph's  executors  to  reform 
acknowledgment  of  deed  1868,  from  appellant 
to  Dolph. 

1891.  Act  of  Assembly  relative  to  deeds. 
All  the  matters  under  this  head  occurred  during 
the  pendency  of  the  first  ejectment. 

IV.  1893.  Present  ejectment  by  appellee  v. 
appellant. 

It  is  claimed  by  appellant  that  the  first  eject- 
ment was  conclusive,  being  founded  on  a  pur- 
chase of  an  interest  in  land  by  an  administrator 
from  one  of  the  heirs,  and  as  alleged,  upon  mis- 
representations as  to  the  value  of  the  estate. 
And  appellant  claims  that  although  an  adminis- 
trator has  no  title  to  the  real  estate,  he  is  in  the 
position  at  least  of  a  quasi  trustee,  and  therefore 
within  the  rule  as  to  purchases  by  trustees  from 
their  cestui  que  trust.  Without  going  into  this 
question  it  is  sufficient  to  say  that  there  is  noth- 
ing on  this  record  to  show  that  that  was  an 
equitable  ejectment.  It  is  denied  by  the  appellee, 
and  it  is  clear  that  the  appellant's  claim  in  that 
action  was  partly,  if  not  exclusively,  on  the  de- 
fective acknowledgment  of  the  deed  of  1868. 
The  record  was  offered  in  evidence  "to  show  a 
former  action  of  ejectment,  and  also  to  show  an 
action  pending  when  the  Act  of  1891  was 
passed,"  and  prima  facie  it  was  against  the  con- 
clusiveness of  the  fii^  ejectment  for  it  showed  a 
rule  by  the  appellant  on  the  appellee  to  bring 
another  ejectment  or  be  barred. 

Secondly,  appellant  argues  that  the  Act  of 
1 89 1  does  not  apply  to  this  suit,  because  in  a 
large  sense,  to-wit :  in  the  sense  of  the  contro- 
versy between  the  parties,  it  was  pending  at  the 
time  the  Act  was  passed.  This  claim,  however, 
is  untenable.     The  word  used  in  the  proviso  to 
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the  statute  is  not  "controversies"  but  "suits/' 
^nd  the  Legislature  is  presumed  to  know  that  the 
controversy  in  ejectment  is  not  settled  by  a  single 
suit.  The  first  ejectment  was  pending  but  judg- 
ment was  entered  after  the  Act  was  passed,  and 
on  liabere  facias  the  successful  party  was  put  into 
possession.  That  suit  was  certainly  ended,  and 
the  present  writ  subsequently  issued  by  a  different 
party,  and  under  compulsion  of  a  rule,  began  a 
new  and  different  suit. 

But  it  is  said  that  as  applied  to  this  case,  the 
Act  of  1 89 J  would  violate  section  54  of  Art.  III. 
of  the  Constitution  that  no  law  "shall  be  passed 
granting  powers  or  privileges  in  any  case  where 
the  granting  of  such  powers  and  privileges  shall 
have  been  provided  for  by  general  law,  nor 
where  the  Courts  have  jurisdiction  to  grant  the 
same,  or  give  the  relief  asked  for."  The  appli- 
cation of  this  argument  is  not  quite  clear.  The 
flection  of  the  Constitution  quoted  is  a  prohibi- 
tion against  local  and  special  laws,  while  the  Act 
of  May  12,  1891,  P.  L.  53,  isa  general  lawap- 
plicable  to  all  cases  except  those  pending  at  the 
time  of  its  passage.  The  exclusion  of  all  retro- 
active  force  does  not  detract  from  its  general 
character.  If  it  be  meant  that  the  Act  of  May 
25,^  1878,  P.  L.  149,  already  supplied  a  remedy, 
nevertheless  the  Legislature  might  provide  a  new 
and  different  one.  Under  that  Act  the  executors 
of  Ddph  filed  a  bill  in  1890  to  reform  the  defec- 
tive acknowledgment  of  appellants'  deed  to 
Dolph.  That  bill  was  dismissed,  Hand  v.  Weid- 
ner,  151  Pa.  362,  and  if  that  was  a  final  adjudi- 
cation of  the  same  rights  between  the  parties, 
undoubtedly  no  new  statute  could  revive  the 
controversy.  But  it  was  not.  It  was  a  bill  in  aid 
of  a  defence  to  the  action  of  ejectment,  and  set 
out  that  the  deed  had  been  properly  acknow- 
ledged by  appellant,  and  asked  to  have  the  certi- 
ficate corrected  accordingly.  The  answer  denied 
the  facts  averred,  and  under  the  chancery  rule 
requiring  two  witnesses  to  overcome  a  responsive 
answer,  the  plaintifis  failed  to  make  out  their 
case.  That  decision  was  that  the  defective  cer- 
tificate of  acknowledgment  could  not  be  re- 
formed. The  Act  of  1891  has  an  entirely  different 
purpose.  It  does  not  seek  to  correct  defective 
acknowledgments,  but  makes  certain  deeds  valid 
and  admissible  in  evidence  notwithstanding  such 
defects.  It  is  a  general  curative  Act,  in  line 
with  the  presumption  of  the  common  law  which 
dispenses  with  the  production  of  the  subscribing 
witnesses  to  deeds  more  than  thirty  years  old, 
and  in  line  also  with  the  prior  Acts  of  Assembly 
of  February  24,  1770,  April  3,  1826,  April  16, 
1840,  April  10,  1849,  April  15,  185 1,  May  5, 
1854,  March  20,  i860.  May  25,  1874,  May  26, 
1874,  and  others,  which  maybe  found  in  Bright- 
ly'sPurdon'sDig.  tit.  Deeds,  etc.,  and  which  have 
been  held  constitutional:  ^unet  v.  Bamet,  15 


S.  &  R.,  72 ;  Tate  v.  Stooltefoos,  16  S.  &  R.  35; 
Mercer  fr.  Watson,  i  Watts,  330;  Grim  v. 
School  District,  57  Pa.  433;  Shiawder  v.  Sny- 
der, 142  Id.  I. 

The  errors  assigned  as  to  the  admission  and 
rejection  of  evidence  require  little  discussion. 
W.  Dolph  was  called  to  prove  that  by  direction 
of  Edward  Dolph,  the  subsequent  grantee,  he 
had  told  appellant  that  she  had  better  accept  the 
offer  of  Edward,  for  if  not,  she  would  get  noth- 
ing out  of  the  estate.  The  learned  Judge  righdy 
held  that  this  was  insufficient  to  set  aside  a  deed 
delivered,  consideration  accepted,  and  no  effort 
to  charge  fraud  until  twenty  years  later. 

The  deposition  of  Warner,  the  justice  of  the 
peace,  who  had  certified  the  acknowledgment, 
was  offered,  not  to  show  fraud  or  deny  his  signa- 
ture, but  to  contradict  the  fact  that  he  had  taken 
the  acknowledgment.  His  testimony  was  not 
admissible  for  this  purpose,  and  his  deposition 
was  inadmissible  for  the  additional  reason  that  it 
was  taken  in  a  different  suit  between  different 
parties. 

A.  J.  Weidner  was  an  incompetent  witness. 
He  was  one  of  the  grantors  in  the  deed  to  Dolph 
and  Dolph  was  dead.  Nor  was  his  testimony  in 
the  equity  suit  made  admissible  here  by  his  hav- 
ing been  called  there  by  the  plaintifi^  for  cross- 
examination.  Neither  the  issue  nor  the  parties 
were  the  same.  In  the  equity  suit  the  appellee 
and  Weidner  were  co-defendants,  and  Weidner 
was  called  by  the  plaintiffs.  Appellee  could  not 
have  objected  and  he  was  not  bound  by  the 
plaintifis'  waiver  of  the  objection. 

Judgment  affirmed.  w.  c.  s. 


Jan.,  »95,  87.  Mardi  27,  1895. 

Martin  v.  Pridenberg. 

Entire  contract — No  recovery  for  pcu^t  perform- 
ance— Affidavit  of  defence — Fraud. 

Where  a  PArty  contracts  to  convey  diree  honact,  the 
fulure  or  inability  to  convey  two  of  them  is  a  non-pcr* 
f  ormance  to  that  extent  of  the  purpose  of  the  contract,  and 
there  can  be  no  recovery  for  the  price  of  the  one. 

Plaintiff  in  his  statement  averred  an  agreement  by  de- 
fendant to  purchase  a  house  for  |8oo  subject  to  a  mort- 
gage ;  that  the  deed  had  been  delivered  but  that  he  had 
not  been  paid  the  cash  consideration  for  whidi  nit  was 
brought. 

The  aiSdavit  of  defence  averred  that  the  contract  men- 
tioned in  the^statement  was  but  part  of  the  actual  agree- 
ment, which  was  for  the  sale  of  three  properties,  in  two  of 
which  a  third  person  had  an  interest;  that  anodier  paper 
had  been  drawn  and  was  to  have  been  executed  at  the 
same  time,  but  the  other  party  in  interest  did  not  attesid, 
and  that  defendant  was  willing  to  pay  upon  comjjetion  of 
entire  contract  Judgment  was  entered  for  plaintiff  for 
want  of  sufficient  affidavit  of  defence.    On  ai4»eal : 
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HM^  I.  That  tfaii  was  error;  defendant,  if  he  can  es- 
tablish his  facts,  cannot  be  called  upon  to  perform  bat  a 
part  of  his  contract  at  Uie  mere  option  of  the  other  partj. 

3.  That  while  there  was  no  fraud  in  the  original  repre- 
sentation, the  attempt  to  enforce  but  part  was  such  fniud 
as  would  admit  parol  eridence  to  qualify  the  separate 
written  contract  for  one  property,  and  to  show  the  real 
natvie  of  the  contract. 

Appeal  of  Isaac  H.  Fridenberg  from  the  judg- 
ment of  the  Common  Pleas  No.  2,  of  Philadel- 
phia County,  for  want  of  a  sufficient  affidavit  of 
defence. 

The  essential  parts  of  the  plaintiff's  statement 
and  the  affidavits  of  defence  are  set  out  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  Court  entered  judgment  for  want  of  suffi- 
cient affidavit  of  defence. 

Defendant  appealed,  assigning  for  error  this 
action  of  the  Court. 

Joseph  Z.  Greenwaid,  {Clinton  O.  Mayer 
with  him),  for  appellant. 

The  paper  sued  upon  was  but  a  part  of  the 
actual  agreement,  and  was  signed  upon  a  con- 
temporaneous declaratipn  which  induced  the 
defendant  to  sign  the  same.  Evidence  of  this 
parol  agreement  is  admissible. 

Greenawalt  v.  Kohne,  85  Fa.  375. 

Walker  v.  France,  17  Wbbkly  Notes,  313. 

Barclay  v,  Wainwright,  86  Pa.  191. 

Juniata  Building  Association  v,  Hetzel,  103  Id.  507. 

The  contract  was  entire  and  not  divisible, 
hence  there  can  be  no  recovery  for  a  part  per- 
formance. 

2  Parsons  on  Contracts,  517. 
Lncesco  Oil  Co.  v.  Brewer,  66  Pk.  354. 
GiU  V,  Lumber  Co.,  151  Id.  538. 
Quigley  v.  DeHaas,  82  Id.  267. 
Kngg  &  Bryan  v,  Moore,  1 10  Id.  236. 
Hattley  v.  Decker,  89  Id  472. 
Martin  v.  Schoenberger,  8  W.  &  S.  368. 
Harris  v,  Liggett,  1  W.  &  S.  305. 

Charles  Kuni,Jr,^  for  appellee. 

On  the  hearing  of  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defence,  the  Court  may 
not  go  outside  of  the  case  as  presented  by  the 
claim  and  affidavit  to  consider  extraneous  facts, 
either  in  support  of  or  against  the  line  of  defence 
disclosed. 

Allegheny  City  v.  McCaffrey,  131  Pa.  137. 
Philadelphia!/.  Baker,  140  Id.  1 1. 

The  writtep  agreement  is  complete  and  makes 
no  reference  to  any  other  contract,  and  hence 
parol  evidence  is  inadmissible  to  contradict  it. 

Hennershotz  v,  Gallagher,  134  Pa.  9* 

Rowand  v.  Finney,  90  Id.  196. 

Eberle  v.  Bonafon,  17  Wsbkly  Notbs,  335. 

The  affidavit  did  not  tend  to  establish  any 
fraud,  accident  or  mistake,  and  hence  could  not 
change  the  written  contract. 


Martin  v,  Berens,  67  Pa.  459. 
Hunter  v.  McHose,  100  Id.  38. 
Ashman  v,  Weigley,  148  Id.  61. 
Heydt  v,  Frey,  ai  Wkxkly  Notis,  266. 

There  is  no  allegation  that  defendant  was  in- 
duced to  sign  the  agreement  on  the  faith  of  the 
alleged  vei^al  statements. 

Thome  v,  Warfflein,  100  Pa.  519. 
Sanders  v.  Sharp,  153  Id.  567. 

The  alleged  parol  agreement  was  not  set  out 
with  sufficient  particularity. 

Willard  v.  Reed,  132  Pa.  5. 
Erie  v.  Butler,  120  Id.  374. 

The  defendant  having  failed  and  refused  to 
deliver  the  goods  and  money  found  due  imder 
the  contract  in  suit,  became  hable  for  the  consid* 
eration  money  with  interest. 

Singerly  v  Armstrong,  5  Wkbkly  Notes,  139. 
White  V.  Thompkins,  52  Pa.  363. 
Murray  v,  Ellis,  112  Id.  485  and  487. 

July  18,  1895.  Dean,  J.  Judgment  was 
entered  in  the  Court  below  against  Fridenberg, 
defendant,  for  want  of  a  sufficient  affidavit  of 
defence,  and  he  now  appeals,  alleging  the  affida- 
vit was  sufficient  to  send  the  case  to  a  jury. 

By  his  statement,  plaintiff  averred,  a  written 
agreement  was  entered  into  between  him  and 
defendant  on  August  6,  1894,  whereby  plaintiff 
agreed  to  sell  and  convey  to  defendant,  a  house 
and  lot,  1523  South  Twenty-first  street  in  Phila- 
delphia, for  the  consideration  of  |8oo,  subject  to 
a  mortgage  of  |i,5oo,  but  clear  of  all  other  in- 
cumbrances; the  |8oo  to  be  paid  in  watches, 
guns,  rings,  clothing,  knives,  forks,  etc.,  at 
prices  agreed  upon,  and  bill  of  sale  for  same  to 
be  given  upon  delivery  of  deed  for  lot. 

Further,  that  in  pursuance  of  this  contract, 
they  met  at  defendant's  place  of  business,  four 
days  afterwards,  and  the  watches,  guns,  and 
other  property  were  selected,  values  fixed,  and 
property  set  aside  for  plaintiff;  at  the  same  time, 
plaintiff  delivered  to  defendant,  the  deed  for  the 
lot,  subject  to  the  mortgage  of  |i,soo,  which 
had  been  reduced  by  payments  to  ^1,4^0.  That, 
at  the  same  time,  an  account  was  stated  between 
them,  which  left  a  balance  due  plaintifi  of  I58.51, 
which  defendant  agreed  to  pay  plaintiff  in  goods 
and  cash,  the  following  Monday,  August  13. 
On  that  day,  plaintiff  demanded  of  defendant 
the  goods  and  cash,  but  pa)rment  was  refused, 
and  suit  is  therefore  brought  for  the  1858.51, 
with  interest. 

To  this  claim,  the  defendant  answered  by 
affidavit,  as  follows :  That  one  Carter,  agent  for 
plaintiff,  in  the  beginning  of  August,  opened 
negotiations  with  him  for  the  sale  of  three  houses, 
1 21 7  North  Twenty-ninth  street ;  2223  Carlisle 
street,  and  the  one  described  in  plaintiffs  state^ 
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ment,  1523  Soiith  Twenty-first  street,  the  price 
for  the  three  being  |3,ooo,  subject  to  mortgages 
of  |2,ooo  on  the  first;  |i,8oo  on  the  second; 
and,  as  before  mentioned,  |i,5oo  on  the  third; 
the  consideration,  13,000,  to  be  paid  in  mer- 
chandise, such  as  watches,  guns,  clothing,  etc.; 
that  on  the  6th  of  August,  plaintiff  called  to  close 
the  transaction,  exhibiting  to  defendant  two 
written  agreements  for  signature,  one  of  them 
being  the  same  as  set  out  in  plaintiff's  statement, 
for  the  sale  of  1523  South  Twenty-first  street ; 
the  other  being  for  the  sale  of  the  two  properties 
on  Twenty-ninth  and  Carlisle  streets;  in    the 
second  agreement,  one  Murphy  was  named  as  a 
party  in  the  body  of  the  agreement  with  Martin, 
because,  as  represented  to  defendant,  the  title  to 
these  two  properties  was  in  names  of  Martin  and 
Murphy,  but  the  second  agreement  not  being 
signed  by  Murphy,  it  was  further  represented  to 
defendant,  that  he  was  out  of  the  city,  but  as 
soon  as  he  returned,  which  would  be  that  after- 
noon or  next  day,  he  would  join  in  the  execution 
of  the  contract ;  that,  relying  on  this  representa- 
tion, defendant  signed  the  agreement  for  the 
purchase  of  1523  South  Twenty-first  street;  he 
admits  they  agreed  upon  the  goods  and  value 
thereof,    as  *the    consideration   for   the  South 
Twenty-first  street  property,  on  August  10, 1894, 
but  no  satisfactory  evidence  of  any  payments  on 
the  |i, 500  mortgage^was  exhibited  to  defend- 
ant, and  no  settlement  of  balance  due  was  then 
had,  and  the  deed,  by  agreement,  was  left  in 
escrow  with  defendant's  agent  until  the  following 
Monday,  which  was  the  13th  of  August,  1894, 
when  final  settlement  was  to  be  made,  and  the 
goods  and  cash  delivered  to  plaintiff.     On  that 
day,  plaintiff's  agent  called  upon  defendant,  but 
would  not  make  final  settlement  for  the  three 
properties,  as  stipulated  for  in  the  dKginal  agree 
ment,  and  while  the  goods  and  cash  claimed  by 
plaintiff,   would    represent    the    proportion  of 
the    consideration    of   the  South  Twenty-first 
street  property,  plaintiff  did  not  offer  to  settle 
the  entire  transaction,  as  promised,  and  there- 
fore   defendant  declined  to  pay  for  the  one 
property,  and  leave  the  other  two  unadjusted ; 
and  defendant  avers  his  willingness  and  readi- 
ness to  perform  the  entire  contract  as  agreed 
upon,  but  that  until  plaintiff  is  ready  to  perform, 
he  is  not  indebted  in  any  amount  to  him. 

It  will  be  noticed,  plaintiff's  statement  avers  a 
separate,  distinct  agreement  for  the  sale  of  the 
one  property,  1523  South  Twenty-first  street ; 
defendant's  affidavit  avers,  that  this  is  but  part  of 
the  contract,  the  entire  contract  being  for  three 
properties,  the  one  part  of  it  signed,  and  the 
other  not,  only  because  a  third  party  had  an 
interest  in  the  other  two,  and  being  absent  on 
the  day  fixed  for  executing  the  whole  contract, 
the  transaction  was  not  then  consummated.     If 


this  be  so,  defendant  cannot  be  called  upon  to 
perform  part  of  his  contract  at  the  mere  option 
of  the  other  party.  Nor  docs  the  affidavit  lack 
precision,  as  contended  by  appellee.  If,  in  the 
one  transaction,  he  contracted  to  purchase  three 
houses,  and  the  plaintiff  was  ready  to  sell  and 
convey  but  one,  and  then  induced  him  to  sign  a 
contract  specifying  but  one,  on  the  promise  that 
Murphy,  in  iht  afternoon  of  that  day,  or  on  the 
next  day,  would  join  him  in  the  agreement  for 
sale  of  the  other  two,  and  he  now  attempts  to 
enforce  the  part  of  the  contract  thus  obtained, 
such  conduct  is  a  fraud  upon  Fridenberg;  he 
may  not  have  intended  a  fraud  by  the  repre- 
sentation, but  he  practices  one,  when  he  sues 
upon  the  fraction  of  a  contract,  obtained  by 
misrepresentation.  If  the  plaintiff  had  been  the 
sole  owner  of  the  three  properties,  and  the  con- 
tract had  been  evidenced  by  one  instrument,  no 
Court  would  sustain  his  demand  for  the  price  of 
one,  when  he  was  not  willing  and  ready  to  con- 
vey the  other  two.  He  is  in  no  better  position 
now,  if  Fridenberg,  by  proper  evidence,  can 
sustain  his  affidavit,  wherein  he  avers,  that  it  was 
one  contract  for  the  three  houses,  to  be  evi- 
denced by  two  instruments  only,  because,  as  to 
two  of  them,  there  was  an  outstanding  interest  in 
Murphy,  who  would  join  in  the  second  agree- 
ment. If  the  fact  be  as  asserted  by  Fridenberg, 
his  explanation  is  a  plausible  one.  Murphy 
could  not  join  in  the  contract  for  the  one  prop- 


erty, because  he  had  no  interest  in  it ;  Martin 
could  not  contract  alone,  by  writing,  to  sell  the 
other  two,  for  he  was  not  the  sole  owner. 

There  are  some  contracts  on  which  there  may 
be  a  recovery  without  a  literal  performance  by 
plaintiff;  when  the  main  object  of  the  contract 
has  been  accomplished,  and  immaterial  or  sec- 
ondary stipulations  are  not  performed,  there 
may  be  a  recovery,  subject  to  a  deduction  for 
damages  as  to  the  parts  not  performed.  But  if, 
as  defendant  asserts,  the  contract  was  for  the  sale 
of  three  houses,  the  failure  or  inability  to  convey 
two  of  them  would  be  a  non-performance  to 
that  extent  of  the  principal  purpose  of  the  con- 
tract, and  there  could  be  no  recovery  for  the 
price  of  one  house  out  of  three.  As  is  said  in 
Martin  v.  Schoenberger,  8  W.  &  S.,  367 :  "To 
permit  a  man  to  recover  for  part  performance  of 
an  entire  contract  .  .  .  would  tend  to  demora- 
lize the  whole  country.  If  the  law  were  so,  a 
man  would  perform  just  so  much  of  his  contract 
as  would  suit  his  convenience  or  cupidity." 
There  are  numerous  cases  which  hold  to  the 
same  doctrine,  and  those  cited  by  counsel  for 
appellee  are  not  in  conflict  with  it.  These  last 
hold,  that  where  parties  have  dehberately  put 
their  agreement  in  writing,  in  the  absence  of 
fraud,  accident  or  mistake,  the  writing  is  not 
only  the  best,  but  the  only  evidence  of  their 
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agreement.  No  one  can  question  the  correctness 
of  this  rule ;  but  the  trouble  in  applying  it  here, 
is,  that  the  paper  sued  on  by  plaintiff,  if  the  affi> 
davit  be  taken  as  verity,  is,  that  it  does  not  em- 
body the  whole  contract ;  another  writing;  pre- 
pared  and  to  be  executed  in  connection  with  the 
one  sued  on,  constituted  the  entire  written  con- 
tract. 

We  think  the  affidavit  was  sufficient  to  send 
the  case  to  a  jury,  therefore  the  judgment  is  re- 
versed, and  procedendo  awarded. 

w.  M.  s.,  jr. 


J«n..  '9S.  54.  April  23, 1895. 

Dell  V.  The  Phillips  Glasd  Company. 

Railroads — Injuries^  while  on  tracks  of ^Con- 
trihuiory  negligence —  Voluntary  occupation  of 
a  place  of  peril, 

RaQioad  tracks,  except  at  crossings,  and  then  only 
■nder  suitable  caution  against  collision,  are  for  the  ezdu- 
tire  use  of  the  cars  and  locomotiTes. 

Where  anyone  goes  upon  a  railroad  track  unnecessarily, 
snd  thus  Toluntarily  assumes  a  position  of  peril,  he  is 
guilty  of  contributoiy  negligence,  and  if  he  is  injured 
by  a  car  running  upon  Uie  track,  he  cannot  recover 
damages. 

D.,  emplejed  as  a  mail  carrier,  by  a  railroad  company 
to  carrj  mail  bags  to  and  from  the  station,  on  the  arrivid 
and  departure  of  trains,  came  to  the  station  one  night, 
after  dark,  and  some  ten  minutes  beftMre  a  train  was  due. 
While  wailing  for  the  train,  he  stood  between  the  rails  of 
a  siding,  and  was  struck  and  killed  by  a  box  car,  which 
broke  loose  from  its  brakes,  some  distance  off,  and  com- 
ing down  grade,  broke  through  me  switch  and  followed 
die  siding  to  where  D.  was  standing. 

Held  I  that  D.  was  guilty  of  contributory  negligence. 

Appeal  of  The  Phillips  Glass  Company,  de- 
fendanty  from  the  judgment  of  the  Common 
Pleas  of  Huntingdon  County,  in  an  action  of 
trespass  brought  by  Tulia  Dell  against  said  de- 
fendant, to  recover  damages  for  Uie  death  of  her 
husband,  Archie  Dell,  caused  by  the  alleged 
negligence  of  the  said  defendant. 

The  fiexts  of  this  case  are  fully  set  forth  in  the 
opinion  of  the  Supreme  Court.  The  defendant 
submitted,  inter  aUa^  the  following  point : 

2.  "  The  plaintifPs  decedent  voluntarily 
assumed  a  specially  hazardous  place  and 
was  so  guilty  of  contributory  negligence  as  to  bar 
recovery,  by  the  evidence  in  this  case." 

Answer.  This  point  we  refuse.  (Fourth  as- 
signment of  error.) 

The  Court  charged  the  jury,  inter  aUa^  as 
follows : 

"If  you  find,  then,  that  this  defendant  was 
guilty  (Mf  negligence  in  the  improper  management 
^^  care  of  these  cars,  in  not  protecting  them  so 


that  they  would  not  escape,  the  next  question 
that  arises  is :  Was  Mr.  Dell  guilty  of  what  is 
termed  in  law  contributory  negligence  ?  Con- 
tributory negligence  is  negligence  on  the  part  of 
theplaintifif  or  the  plaintifPs  decedent;  and  it 
consists  of  the  want  of  such  care  and  prudence 
as  the  circumstances  of  the  particular  case  require. 
[Mr.  Dell  was  the  carrier  of  the  mail ;  and,  ac- 
cording  to  all  the  evidence  in  the  case,  there  was 
nothing  that  would  warn  him  of  danger  in  occu- 
pying the  position  that  he  was  in;  and  it  was  his 
duty,  as  soon  as  the  accommodation  came,  to  go 
to  the  north  track  and  place  the  mail  in  the  b£^- 
gage  car  of  the  Altoona  accommodation.  He 
was  there,  according  to  the  evidence,  a  few 
minutes  before  schedule  time,  when  he  was 
killed.  Not  having  any  apprehension  of  danger, 
being  in  the  line  of  his  duty  and  knowing  that 
this  defendant  had  no  right  upon  that  railroad 
track  at  the  Mapleton  station,  so  far  as  it  was 
concerned,  he  was  warned  of  no  danger  from  its 
operations ;  and,  giving  that  evidence  its  legiti- 
mate  effect  and  considering  and  weighing  all  the 
circumstances  surrounding  the  conduct  of  Mr. 
Dell,  we  feel  constrained  to  say  to  you,  upon  the 
question  of  his  contributory  negligence,  that 
there  is  no  evidence  in  the  cause  affecting  Dell 
with  negligence  on  his  part.]" 

Verdict  for  plaintiff  and  judgment  thereon, 
whereupon  thedefendant  took  this  appeal,  assign- 
ing for  error,  inter  alia,  the  answer  to  their 
second  point,  and  the  portion  of  the  charge  in 
brackets,  as  given  above. 

George  B.  Orlady,  for  appellant. 

A  party  cannot  knowingly  expose  himself  to 
danger  and  then  recover  damages  for  an  injury 
which  he  might  have  avoided  by  the  use  of  a 
reasonable  precaution.  Knowledge  is  to  be  pre- 
sumed from  habitual  use  for  a  long  time,  and  he 
who  knows  must  remember  at  his  peril,  and  not 
to  remember  is  contributory  negligence. 

Palmer  v.  Dearmy,  17  Week.  Dig.  (N.  Y.),  145. 
PitUburgh  Southern  R.  R.  Co.  t^.  Taylor,  104  Pa. 

306. 
Haven  v.  Bridge  Co.,  31  Weekly  Notes,  191. 

It  was  negligence,  per  se,  for  the  decedent  to 
stand  as  he  did  upon  the  siding.  He  was  a  mere 
trespasser,  and  can  not  recover,  except  for  wan- 
ton injury,  even  though  the  negligence  of  the 
Company's  agents  contributed  to  the  result. 

Woods  V.  Uoyd,  16  Atl.  Rep.  43. 

Penna.  R.  R.  Co.  v.  Aspell,  23  Pa.  147. 

Railways.  Collins,  87  Id  40^. 

Mulherrinv.  R.  R.C0.,  81  Id.  366. 

Cauley  v.  P.  C.  &  St.  L.  R.  Co.,  95  Id.  398. 

Westerberg  V.  R.  R.  Co.,  14a  Id.  471. 

Myers  v.  B.  &  O.  R.  R.  Co.,  30  Weekly  Notes, 

492. 
Spisak  V,  B.  &  O.  R.  R.  Co.,  31  Wokly  Notes,  297. 

IV.  H.  Woods,{wL\\i  \ivaiJohn  Af.  Bailey  and 
/.  S.  fVoods),  for  appellee. 
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A  party  can  not  be  guilty  of  contributory 
negligence,  unless  he  has  some  reason  to  expect 
danger,  and  there  is  a  duty  of  care  on  his  part  in 
relation  to  it. 

Gray  v,  Scott,  66  Pk.  545. 

Brown  v.  Lynn,  31  Id.  kio. 

^ttsbuffh  V.  Grier,  22  fd.  54. 

Penna.  R.  R.  Co.  v.  Ogier,  35  Id.  60. 

Phila.  &  Trenton  R.  R.  Co.  v.  Hagan,  47  Id.  244. 

July  18,  1895.  Dean,  J.  The  husband  of 
pliuntiff  was  an  employ^  of  the  Pennsylvania 
Railroad  Company ;  his  work  was  to  carry  mail 
bags  to  and  from  Mapleton  station,  on  arrival 
and  departure  of  trains;  he  had  been  so  engaged 
for  about  five  years.  After  dark,  on  the  evening 
of  the  ayth  of  October,  1892,  about  ten  minutes 
before  a  train  was  due,  he  was  at  the  station 
standing  between  the  rails  of  a  side  track  of  the 
Pennsylvania  railroad,  being  the  inside  track 
next  the  station  house,  when  he  was  struck  and 
killed  by  a  box-car  then  in  use  by  the  defendant 
company.  The  occasion  of  the  accident  was 
this:  Defendant  is  a  corporation  engaged  in 
mining  and  shipping  sand  at  that  station;  its 
sand  quarry  is  about  one  mile  from  the  station ; 
a  branch,  called  the  Rocky  Ridge  railroad,  ex- 
tends from  the  quarry  to  the  main  line  of  the 
Pennsylvania  railroad,  and  is  connected  with  it 
by  a  switch  at  a  point  nine  hundred  and  seventy 
feet  from  the  station ;  the  box  car  had  been  run 
on.  the  branch,  and  loaded  with  sand,  the  day  of 
the  accident ;  the  branch  road  has  a  very  steep 
incline  towards  the  main  track;  some  distance 
towards  the  switch,  from  the  quarry,  a  steep  part 
of  the  grade,  defendant  had  a  wharf  or  platform 
from  which  to  load  sand ;  at  that  point,  stood 
this  loaded  car;  the  brakes  were  on,  and  blocks 
at  the  wheels.  Notwithstanding  it  was  thus  se- 
cured, the  car  that  evening  started  down  the 
steep  grade,  and  having  acquired  great  momen- 
tum, broke  through  the  switch,  followed  the  side 
track  of  the  main  line  from  the  switch  to  where 
Dell  was  standing,  and  killed  him.  His  widow, 
averring  his  death  was  caused  by  defendant's 
negligence,  brought  suit  for  damages.  On  the 
trial,  the  learned  Judge  of  the  Court  below  sub- 
mitted the  question  of  defendant's  negligence  to 
the  jury,  but  peremptorily  instructed  them  there 
was  no  evidence  of  any  contributory  negligence 
on  part  of  deceased.  Under  this  instruction, 
there  was  a  verdict  for  plaintiff,  and,  as  a  conse- 
quence, this  appeal  by  defendant,  who  prefers 
five  assignments  of  error.  It  is  not  necessary  to 
elaborately  discuss  all  the  several  assignments ; 
except  the  second  and  fourth,  none  of  them  can 
be  sustained ;  in  all  other  respects,  the  law  was 
correctly  stated,  and  the  charge  was  altogether 
fair  and  impartial. 

The  fourth    assignment  alleges  error  in  the 


Court's  answer  to  defendant's  second  point; 
which  point  and  answer  were  as  follows: — 

<<The  plaintiff's  decedent  voluntarily  assumed 
a  specially  hazardous  place,  and  was  so  guilty  of 
contributory  negligence  as  to  bar  recovery  in  this 
case."    Answer.    "This  point  we  refuse." 

The  reasons  for  this  refusal,  which  constitutes 
the  second  assignment  of  error,  are  to  be  found 
in  the  general  charge,  as  follows:  'HVas  Mr. 
Dell  guilty  of  what  is  termed  in  law  contributory 
negligence  ?  Contributory  negl^ence,  is  negli- 
gence on  the  part  of  plaintiff",  or  plaintiff's  dece- 
dent, and  it  consists  of  want  of  such  care  and 
prudence  as  the  circumstances  of  the  particular 
case  require.  Mr.  Dell  was  the  carrier  of  the 
mail ;  and  according  to  all  the  evidence  in  the 
case,  there  was  nothing  that  would  warn  him  of 
danger  in  occupying  tibe  position  he  was  in  ;  it 
was  his  duty,  as  soon  as  the  accommodation 
came,  to  go  to  the  north  track,  and  place  the 
mail  in  the  baggage  car  of  the  Altoona  accom- 
modation. He  was  there,  according  to  the  evi- 
dence,  a  few  minutes  before  schedule  time,  when 
he  was  killed.  Not  having  any  apprehension  of 
danger,  being  in  the  line  of  his  duty,  and  know- 
ing that  this  defendant  had  no  right  upon  that 
railroad  track  at  the  Mapleton  station,  so  far  as 
it  was  concerned,  he  was  warned  of  no  danger 
from  its  operations ;  and  giving  that  evidence  its 
legitimate  effect,  and  considering  and  weighing 
all  the  circumstances  surrounding  Mr.  Dell,  we 
feel  constrained  to  say  to  you,  upon  the  question 
of  his  contributory  negligence,  that  there  is  no 
evidence  in  the  cause  affecting  Dell  with  negli- 
gence on  his  part." 

It  seems  to  us,  there  is  manifest  error  in  the 
conclusions  here  drawn  from  the  established  and 
undisputed  &cts.  In  front  of  the  station  and 
waiting  room  are  four  Pennsylvania  railroad 
tracks;  the  two  outside  tracks  are  sidetracks; 
the  two  middle  ones  for  east  and  west  bound 
trains ;  the  side  track  next  the  station  is  about 
five  feet  from  it ;  Dell's  business  there  was  to 
crossthistrack  when  the  west-bound  train  arrived, 
and  place  the  mail  in  the  baggage  car,  and  wheh 
struck,  he  had  the  mail  bag  on  his  shoulder,  for 
the  train  which  was  to  take  it  was  due  in  five  to 
eight  minutes ;  when  he  first  reached  the  track, 
he  met  three  or  four  acquaintances,  and  stood 
between  the  rails  of  the  side  track  next  the  sta- 
tion, talking  to  them,  for  from  five  to  ten 
minutes;  while  so  standing,  the  sand  car  came 
from  the  Rock  Ridge  branch,  broke  through  the 
switch  guards,  ran  on  the  side  track  where  he  was 
standing,  and  killed  him. 

From  these  facts,  the  learned  Judge  concludes: 
I.  There  was  nothing  to  warn  him  of  danger 
in  occupying  the  posidon  between  the  rails  of 
the  side  track,  nor  had  he  reason  to  apprehend 
danger.    2.    That  while  between  the  rails  of 
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this  side  track,  he  was  in  the  line  of  his  duty. 

Certainly  there  was  no  evidence  to  impute  con- 
trilmtcMy  negligence  to  the  deceased,  if  the  law 
and  hcts  warrant  these  conclusions.  But  do 
they?  Negligence  is  the  absence  of  care  accord- 
ing to  the  circumstances.  On  railroad  tracks, 
run  cars  and  locomotives.  Persons,  animals  and 
vehicles  are  in  peril  when  on  or  between  them, 
and  except  at  crossings,  and  then  only  under 
suitable  caution  against  collision,  they  are  for  the 
exclusive  use  of  cars  and  locomotives :  R.  R.  Co. 
9.  Hummell,  44  Pa.  375  ;  Clark  v.  R.  R.  Co.,  5 
Weekly  Notes,  119 ;  Westerberg  v.  R.  R.  Co., 
142 Pa.  471.  This  is  the  settled  law;  settled 
because  of  unvarying  long  observation  and  ex- 
perience. If,  then,  Dell,  at  the  time  he  was 
killed,  was  upon  die  track  unnecessarily,  he  vol- 
untarily assumed  a  position  of  great  peril,  unless 
there  Were  something  in  the  circumstances  which 
took  this  particular  track  out  of  the  dangers  inci- 
dent to  railroad  tracks.  It  was  not  frequently 
used  for  the  passage  of  cars  and  trains;  not 
nearly  so  often  as  either  of  the  middle  tracks, 
but  that  only  rendered  the  danger  comparatively 
less;  the  nature  of  its  use,  and  the.peril,  though 
the  latter  in  less  degree,  remained  the  same ;  the 
danger  of  being  shot  is  great,  if  a  volley  be  aimed 
and  fired  at  a  man  ;  there  is  still  danger,  if  but 
one  gun  be  aimed  and  fired  at  him ;  and  in  each 
case,  he  has  reason  to  apprehend  danger,  though 
less  from  the  one  gun  than  from  the  many. 
Standing  between  these  rails,  the  deceased  was 
in  the  way  of  any  car  that  only  happened,  by 
accident  or  negligence,  to  run  on  that  track.  He 
doubtless  assumed,  no  car  would  run  upon  the 
track  at  that  time,  just  as  he  might  have  stepped 
farther,  and  stood  on  the  next  one,  or  main 
track,  on  the  assumption  that  the  train  would  not 
reach  him  until  schedule  time.  He  knew  the 
tracks  were  there  for  cars  to  run  on,  and  not  for 
use  as  waiting  rooms,  for  arrival  and  departure 
of  trains ;  and  however  mistaken  his  expectation 
of  immediate  danger,  he  knew  it  was  a  place  of 
peril. 

Nor,  while  standing  there,  was  he  in  the  line 
of  his  duty  as  mail  carrier ;  he  took  his  position 
in  a  place  of  peril,  and  occupied  it  for  about  ten 
minutes  before  the  time  for  the  arrival  of  the 
Altoona  accommodation,  on  which  he  was  to  put 
the  mail  bag ;  his  occupation  of  the  tracks,  in 
the  line  of  his  duty,  extended  only  to  crossing 
them  with  his  mail  bag,  delivering  it,  and  re- 
turning to  the  outside  of  the  roadbed.  If  the 
injury  had  happened  in  these  few  seconds,  it 
could  properly  be  said,  he  was  then  on  the  tracks 
in  the  performance  of  his  duty,  and  defendant 
would  have  been  answerable  for  the  negligence 
which  caused  the  injury.  But  when  injur^,  he 
was  voluntarily  between  the  rails,  waiting  for  the 
^n ;  the  waiting  room  and  platform  were  places 


of  safety ;  where  he  waited  was  not.  Obviously, 
neither  necessity  nor  duty  required  him  to  be 
there.  From  all  the  admitted  facts,  our  conclu- 
sions are  directly  the  opposite  of  those  arrived  at 
by  the  learned  Judge  of  the  Court  below.  We 
think  contributory  negligence  on  the  part  of  de- 
ceased, is  a  necessary  conclusion  from  the  undis- 
puted facts,  and  that  a  jury  should  be  permitted 
to  draw  no  other. 

The  only  evidence,  in  view  of  the  conduct  of 
the  deceased,  that  would  have  made  defendant 
answerable  in  damages,  would  have  been  wanton 
injury ;  there  was  no  testimony  pointing  to  such 
a  fact. 

The  defendant's  second  point  should  have  been, 
affirmed :  the  judgment  is  reversed. 

Sterrett,  C.  J.,  dissented  on  the  ground  that 
the  question  of  contributory  negligence  was  for 
the  jury. 

s.   H.   T. 


Jin.  '95.  180. 
Tietz  V. 


April  II,  1895. 

Philadelphia  Traction  Co. 


Trespass — Damages — Negligence  —  Proximate 
Cause — Charge^  Court. 

In  an  action  for  damages  incurred  by  reason  of  defen- 
dant's negligence,  brongbt  by  one  who  had  previously  met. 
with  a  serere  accident,  it  is  a  qaestion  of  fact  for  the  jmy 
whether  the  injuries  complained  of  were  caused  alone  by 
defendant's  negligence  or  were  attributable  to  his  former 
accident 

The  charge  of  the  trial  Judge  is  inadequate  when  it 
does  not  fairly  present  the  whole  case  to  the  jury  on  the 
facts.  It  is  also  inadequate  when  it  fails  to  furnish  the 
jury  with  a  clear  statement  of  the  rules  of  law  applicable 
to  the  questions  involved. 

Where  the  jury  have  disregarded  the  method  of  arriv- 
ing at  the  damages  pointed  out  by  the  Court  and  rendered ' 
a  verdict  in  excess  of  that  which,  had  they  followed  the^ 
instructions,  they  would  have  found,  on  a  motion  to  set  it 
aside  it  is  better  practice  when  the  Court  denies  the 
motion  and  enters  judgment  on  the  verdict  as  it  stands, 
that  reason  for  the  judgment  be  filed  by  the  Court. 

Appeal  of  the  Philadelphia  Traction  Company, 
from  the  judgment  of  the  Common  Pleas  No. 
3,  of  Philadelphia  County,  entered  on  a  verdict 
rendered  in  an  action  of  trespass,  wherein  ap- 
pellant was  defendant  and  Adam  C.  Tietz  was 
plaintiff. 

The  facts  of  the  case  are  fully  set  forth  in  the 
opinion  of  the  Court. 

The  assignments  of  error  were  all  as  to  the 
charge  of  the  Court  and  are  set  forth  in  the 
opinion  of  the  Court,  infra, 

Thomas  Learning  and  John  G,  Johnson,  for* 
appellant. 

The  learned  Court  erred  in  that  the  charge  as. 
a  whole  was  not  a  fair  and  adequate  presentation 
of  the  case ;  especially  in  that  it  failed  to  refer- 
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to  the  contradiction  by  defendant's  witnesses  of 
plaintiflTs  eridence  as  to  the  trolley  occurrence 
and  the  fall  from  the  mill,  but  stated  the  evi- 
dence of  the  plaintiff  upon  these  points  as  though 
•uncontradicted. 

Reichenbach  v,  Ruddach,  137  Pa.  564. 

If  a  Judge  undertakes  to  marshal  the  testi- 
mony, it  is  his  duty  to  do  it  fairly. 

Herstine  v,  Lehigh,  etc.,  R.  R.»  151  Pa.  244. 
Penna.  Canal  Co.  v,  Harrii,  loi  Id.  92. 

It  was  error  to  charge  that,  "As  to  the  ques- 
tion of  damages,  if  you  find  for  the  plaintiff; 
then  he  has  had  pain  and  suffering,  he  has  had  a 
permanent  condition  of  ill  hesdth,  a  loss  of 
many  of  the  delights  of  life,  and  certainly  has 
been  suffering  from  most  uncomfortable  symp< 
vtoms.  In  addition  to  that,  there  has  been  £ 
great  loss  of  earning  power.  You  have  not  the 
right  to  capitalize  his  earning  power  at  a  sum 
which  would  yield  the  amount  he  would  have 
earned,  if  invested,  say  at  six  per  cent.,  during 
his  life,  for  when  he  dies,  no  matter  what  his 
•earning  power  would  have  been,  it  would  have 
come  to  an  end.  You  must  fix  a  sum  which 
would  fairly  compensate  him  for  the  annual  in- 
come which  would  have  accrued  to  him  as  long 
as  he  lived.  He  is  living  on  something  which, 
in  the  nature  of  things,  must  end  some  time. 
Therefore,  you  cannot  give  him  a  sum  which,  if 
^placed  at  interest,  would  bring  him  in  what  he 
would  earn  yearly.  The  other  elements  of  pain 
and  suffering  in  the  past  and  pain  and  suffering 
in  the  future,  are  matters  which  you  can  take 
*into  consideration  in  addition  to  the  loss  of  earn- 
ing power. 

"If  you  find  for  the  plaintiff,  you  will  find  your 
•damages  on  the  basis  I  have  given.    If  you  find 
for  the  defendant,  of  course,  no  question  of 
damages  arises." 

Dooner  v,  D.  &  H.  Canal  Co.,  164  Pa.  17, 

"The  evidence  if  stated  at  all,  should  be  stated 
accurately,  as  well  that  which  makes  in  favor  of 
a  party  as  that  which  makes  against  him ;  de- 
ductions and  theories  not  warranted  by  the  evi- 

•  dence  should  be  studiously  avoided 

We  have  no  doubt  the  learned  Judge  intended 
to  do  exact  justice  ....  but  ....  deduc- 
'^tions  and  theories  are  drawn,  which,  if  not 
wholly  unsupported,  should  have  been  left  for 
the  jury." 

Burke  v.  Maxwell,  81  Pa.  15a. 
A.  S,  L.  Shields^  for  appellee. 


July  18,  1895.    WiLUAMS,  J.    This  case  is  in 

^some  respects  a  remarkable  one.      The  plaintiff 

is  a  journeyman  tinner  who  worked  at  roofing 

and  cornice  work.    He  earned  when  at  work 

two  dollars  and  a  half  per  day  or  fifteen  dollars 


per  week.  Ii^  August,  1892,  while  at  work  upon 
the  roof  of  a  two-story  building  he  fell  to  the 
groimd,  striking  upon  the  brick  pavement  in  the 
back  yard  of  an  adjoining  property.  When  his 
fellow  workmen  reached  him  he  was  lying  where 
he  struck  and  was  unable  to  move  or  ^>^Jc  He 
was  carried  from  the  yard  on  a  litter  and  taken 
to  a  hospital.  Here  it  was  found  that  both 
bones  of  one  leg  were  broken  and  the  bones 
about  the  ankle  joint.  He  was  also  bruised 
about  the  head  and  body.  When  able  to  speak 
he  complained  of  numbness  or  loss  of  sensation 
in  the  injured  leg  and  in  the  back.  He  was  also 
afflicted  for  some  weeks  with  retention  of  urine, 
and  the  regular  use  of  a  catheter  became  neces- 
sary. At  the  end  of  forty-four  days  he  was  able 
to  move  about  with  the  aid  of  two  crutches  and 
was  discharged  from  the  hospital  in  this  condi* 
tion.  He  continued  to  improve  slowly  for  some 
three  months  and  was  able  to  lay  aside  his 
crutches. 

At  this  time,  and  before  he  had  resumed 
work  of  any  sort  he  became  a  passenger  on  one 
of  the  defendant's  street  cars,  and  while  upon 
the  car  a  collision  occurred.  The  jar  occasioned 
by  it  did  not  josde  any  other  passenger  from  his 
position,  but  the  plaintiff,  who  was  standing  on 
the  rear  platform,  was  thrown  forward  against  Uie 
glass  window  in  fix>nt  of  him  amd  the  skin  was 
broken  along  the  ridge  of  his  nose  by  contact 
with  the  glass.  No  other  injury  was  visible,  or 
was  complained  of  at  the  time.  The  plaintiff 
left  the  car  and  walked  back  to  his  home,  a  dis* 
tance  of  half  a  mile  or  more. 

From  the  time  of  this  accident  he  says  he  was 
confined  to  his  bed  for  Ihree  weeks,  when  he  be- 
gan to  improve,  and  thereafter  continued  to  gain 
^owly  until  he  began  work  as  a  canvassing  agent 
for  a  laundry,  going  about  with  a  horse  and 
wagon  collecting  articles,  taking  them  to  the 
laundry,  and  returning  them  again  to  their  owners. 
This  business  he  was  still  engaged  in  at  the  time 
of  the  trial.  He  alleged,  however,  that  he  was 
disabled  for  work  at  his  trade  because  of  a  severe 
injury  to  his  spine  resulting  from  the  jar  suffered 
while  on  the  street  car,  and  that  his  earning 
power  was  largely  and  permanently  impaired 
thereby. 

The  defendant  did  not  deny  that  the  plaintiff's 
spine  was  in  a  diseased  condition,  but  alleged 
that  it  was  due  to  the  injury  received  at  the  time 
of  his  fall,  which  was  an  adequate  cause  to  ac- 
count for  it  and  which,  it  was  argued,  did  in  Gu:t 
produce  the  condition  from  which  the  plaintiff 
was  suffering.  It  was  further  contended,  that 
the  jar  resulting  from  the  collision  was  not  an 
adequate  cause,  inasmuch  as  it  was  not  severe 
enough  to  jostle  any  other  person  firom  his  posi- 
tion in  the  car,  whether  such  person  was  seated 
or  standing. 
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It  is  very  plain  therefore  that  the  great  ques- 
tion of  fact  for  the  jury  was  whether  the 
^inal  disease  from  which  the^  plaintiff  was 
Bering  at  the  trial  was  occasioned  by  his  fall 
from  the  roof  of  a  two-story  building  to  a  brick 
pavement  below,  or  by  the  jolt  received  while 
on  the  street  car  of  the  defendant  company.  If 
it  was  found  to  be  the  result  of  the  fall  there  was 
the  further  question  as  to  what  injury  had  been 
differed  as  the  result  of  the  jolt  by  the  cutting 
of  the  face,  or  other  consequence  of  the  plain- 
tiff's loss  of  his  equilibrium. 

The  first  assignment  of  error  complains  that 
the  charge  of  the  learned  Judge  did  not  prop- 
erly submit  these  questions,  but  that  in  its  treat- 
ment  of  them  it  was  inadequate  and  unfair. 
We  do  not  understand  that  partiality  or  inten- 
tional unfairness  is  charged,  but  that  the  inade- 
quacy of  the  charge  was  such  as  to  work  unfair- 
ness to  the  defeniknt.  Turning  to  the  charge 
we  find  that  the  learned  Judge  begins  by  saying, 
"I  think  we  are  all  tired,  jury  and  Court,  and 
counsel,  and  all."  Continuing  he  said,  '<!  have 
not  the  time  to  go  through  all  of  the  facts  that 
should  be  considered,"  but  added,  ''I  can  give 
you  some  notion  of  them."  He  then  directed 
the  attention  of  the  jury  to  the  diseased  condi- 
tion of  the  plaintiff,  stated  that  the  negligence 
of  the  defendant  in  the  management  of  the  car 
was  "unquestioned,"  and  told  them  there  was 
DO  contributory  negligence  on  the  part  of  the 
plaintiff.  He  then  stated  the  question  to  be 
"How  far  did  the  defendant  injure  the  plaintiff"?" 
To  guide  them  in  determining  this  question  he 
referred  briefly  to  the  medical  testimony  relating 
to  the  character  of  the  plaintiff's  disease  and  its 
probable  cause,  and  told  them  that  from  this  tes- 
timony the  question  was  raised,  "how  far  the 
defendant  would  be  liable,"  on  the  supposition 
that  certain  facts  should  be  found  by  the  jury. 
These  are  referred  to  in  the  third  specification  of 
error.  They  are  these,  "Supposing  his  spine 
was  originally  injured  (by  the  fall),  and  suppos- 
ing the  retention  of  the  urine  passed  away  and 
was  not  followed  by  incontinence  of  urine,  and 
supposing  he  was  getting  better  of  the  concus- 
sion of  the  spine  ^occasioned  by  the  fisdl),  if  the 
second  accident  (the  jolt  on  the  car),  even 
though  it  did  not  cause  the  present  symptoms, 
revived  a  disease  ....  which  might  or  might 
not  have  developed  without  the  accident  Tthe 
jolt)."  If  these  assumed  facts  were  found  they 
were  told  they  might  hold  the  defendant  liable 
for  the  results  of  a  disease  it  did  not  cause  and 
which  might  have  assumed  the  same  proportions 
if  the  accident  on  the  car  had  never  happened. 
But  we  will  use  the  words  of  the  charge  upon 
thb  point.  They  are,  "If  on  the  other  hand  the 
first  accident  laid  the  foundations  for  it"  (plain- 
^spresent  condition),  "and  he  was  getting  bet- 


ter, and  the  second  accident  revived  the  disease, 
which,  perhaps,  afterwards  would  not  have  been 
revived"  (and  perhaps  would  have  been),  "then 
you  can  ascribe  the  condition  to  the  second  ac- 
cident." 

The  learned  Judge  then  referred  to  the  posi- 
tion taken  by  the  defendant  that  the  accident 
on  the  car  was  not  violent  enough  to  produce 
any  serious  injury,  and  dealt  summarily  with  it 
in  this  fashion.  "It  may  be,"  said  he,  "that 
what  would  not  have  affected  a  man  in  sound 
health  did  affect  him.  Of  course  men  in  a  weak 
condition  of  health  have  rights  the  same  as  those 
in  a  sound  condition  of  health."  With  this  re- 
mark this  line  of  defence  was  dismissed  from 
consideration. 

What  had  been  in  fact  submitted  to  the  jury, 
except  the  amount  of  the  damages,  it  would  be 
difficult  to  see.  In  the  language  of  the  assign- 
ment of  error  this  charge  was  inadequate ;  so 
inadequate  as  to  be  in  its  effect  upon  the  jury 
misleading,  and  in  its  effect  upon  the  defence 
unfair.  The  result  was  a  verdict  of  little  less 
than  twenty- seven  thousand  dollars.  The  learned 
Judge  had  said  to  the  jury  upon  the  subject  of 
damages,  "You  have  no  right  to  capitalize  his 
earning  power  at  a  sum  which  would  yield  the 
amount  he  would  have  earned,  say  at  six  per 
cent,  during  his  life,  for  when  he  dies,  no  mat- 
ter what  his  earning  power  would  have  been,  it 
would  have  come  to  an  end."  If  the  loss  in 
earning  power  be  what  the  plaintiff  claims,  thir- 
teen dollars  per  week,  and  no  allowance  be 
made  for  vacations,  sickness,  or  want  of  work, 
but  every  day  in  the  year  be  counted,  his  total 
loss  of  earning  power  might  be  six  hundred  and 
seventy-six  dollars  per  year.  The  amount  of 
the  verdict  put  at  interest  at  six  per  cent,  would 
y\M  an  income  of  sixteen  hundred  and  twenty 
dollars  per  year.  The  jury  did  just  what  the 
learned  Judge  told  them  they  must  not  do. 
They  capitalized  the  plaintiff's  loss  of  earning 
power.  They  emphasized  their  disregard  of  the 
instructions  of  the  Court  by  nearly  trebling  the 
sum  so  arrived  at.  The  verdict  should  have 
been  promptly  set  aside  for  this  reason  alone. 
When  a  motion  was  made  to  set  it  aside,  the 
learned  Judge,  for  some  reason  that  we  cannot 
discover,  refused  it,  and  entered  judgment  on  the 
verdict  without  abatement  or  modification. 
This  is  not  assignable  error,  but  in  view  of  the 
explicit  direction  to  the  jury  as  to  their  duty  in 
the  premises,  it  deserves  mention  as  one  of  the 
noticeable  things  upon  this  record.  We  should 
have  been  gratified,  and  perhaps  helped  in  the 
disposition  of  this  case,  if  the  learned  Judge 
had  placed  his  reasons  for  sustaining  a  verdict, 
rendered  in  flat  violation  of  his  instructions^  in 
some  substantial  form  on  the  record.  But  we 
sustain  the  first  assignment  of  error.  The  charge 
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inadequate.  It  contained  no  clear  state- 
ment of  the  questions  involved  and  no  adequate 
presentation  of  either  of  them.  The  second, 
third  and  fourth  assignments  are  also  sustained 
and  for  the  same  reason.  The  treatment  of  the 
subjects  referred  to  therein  is  wanting  in  clear- 
ness and  fulness. 

The  length  of  the  trial  and  the  fetigue  inci- 
dent to  it  are  no  doubt  responsible  for  the  haste 
and  inadequacy  of  the  charge,  but  they  cannot 
remove  the  well-grounded  objections  urged 
against  it  in  this  Court.  It  is  the  ^t  of  inade- 
quacy from  which  the  defendant  suffers,  and  of 
which  we  are  bound  to  take  notice. 

The  judgment  is  reversed  and  a  venire  facias 
de  novo  is  awarded. 


Dean,  J,,  concurring.  I  concur  in  the  judg- 
ment in  this  case  but  do  not  concur  in  the  rea- 
sons therefor.  They  do  not,  in  my  opinion, 
keep  sufficiently  in  view  the  character  of  the 
evidence  adduced  on  both  sides  at  the  trial,  but 
strike  me  as  resting,  in  the  main,  on  what  is  as- 
sumed by  this  Court  to  be  an  excessive  verdict. 

The  function  of  determining  the  truth  from 
contradictory  evidence  in  this  Commonwealth  is 
confided  to  the  jury.  As  long  as  our  Constitu- 
tion declares  that  trial  by  jury  shall  remain  as 
heretofore,  the  stability  and  permanency  of  our 
judicial  system  will  be  best  served,  if  sill  those 
concerned  in  its  administration  keep  strictly 
within  the  lines  laid  down  by  the  fundamental 
law. 

Here  it  was  in  effect  conceded  that  plaintiff  at 
time  of  trial  was  a  phjrsical  wreck  beyond  hope 
of  repair.  It  was  also  conceded  that  about  five 
months  before  the  car  accident  he  had  fallen 
from  a  building  and  sustained  very  serious  in- 
jury ;  further,  it  was  scarcely  denied  that  at  this 
time  he  had  apparently,  in  good  degree,  recov 
ered  from  the  effects  of  the  first  injury  and  was 
again  earning  a  livelihood. 

At  the  trial,  plaintiff  had  offered  evidence 
tending  to  show:  i.  Negligence  on  part  of  de- 
fendant resulting  in  personal  injury.  2.  That 
recovery  from  his  first  injury  had  been  arrested 
thereby,  and  permanent  disability  induced. 

The  trial  was  long  and  the  contradictory  testi- 
mony abundant.  The  questions  from  it  for  the 
jury  to  answer  were :  Had  defendant  by  negli- 
gence injured  plaintiff?  If  so,  to  what  extent  ? 
Was  the  first  injury  permanent  or  only  tempor- 
ary and  he  on  the  road  to  recovery  at  the  time 
of  the  second  one  ?  If  even  his  first  injury  was 
permanent,  was  it  aggravated  by  the  second  ?  If 
not  permanent  had  it  been  made  so  by  the  sec- 
ond? The  conflicting  evidence  bore  on  all 
these    questions.    The  importance  of  the  case 


suggested  a  full  and  clear  exposition  of  the  law- 
applicable  to  it ;  it  was  the  manifest  duty  of  the 
iudge  to  give  it,  and  no  weariness  brought  on 
y  a  long  and  vexatious  trial,  or  aversion  to  the 
drudging  labor  necessary  to  the  elimi|mtion  of 
confusing  and  irrelevant  details,  from  that  whi<^ 
bore  directly  on  the  important  issue,  could  ab- 
solve him  from  this  duty.  This  was  not  per- 
formed, and  in  this  sense  the  charge  was  inade- 
quate. 

It  was  not  such  a  charge  as  in  a  case  of  this 
gravity,  both  parties  had  the  right  not  only  to 
expect  but  to  demand.  Therefore  there  was 
error,  not  in  commission,  for  there  is  nothing 
fairly  objectionable  in  what  was  said,  but  omis- 
sion. I  will  not  undertake  to  say  the  jury  erred 
in  their  verdict,  for  I  do  not  know.  I  have  no 
more  right  to  tell  them  what  was  the  truth  from 
this  testimony  than  they  have  to  tell  me  what  is 
the  law  applicable  to  it.  I  do  know,  however, 
they  did  not  have  from  the  Court  the  full  and 
clear  statement  of  the  law  applicable  to  the  evi- 
dence, which  should  precede  intelligent  deliber- 
ation and  correct  conclusion.  A  jury  of  the 
very  best  informed  laymen  are  entitled  to  this 
much  aid  from  the  Court.  These,  very  briefly, 
are  my  reasons  for  sending  the  case  bade  for  re- 
trial ;  not  because  the  jury  certainly  erred,  but 
because  they  had  not  all  the  light  they  ought  to 
have  had  from  him  whose  duty  it  was  to  carry 
the  lantern,  and  therefore,  being  left  in  the  dark, 
they  may  have  stumbled.  w.  d.  n. 


Jan.  *95,  210.  April  2$,  1895. 

Gettysburg   National    Bank  v.  H.  C. 
Chiaolm. 

Negotiable  paper — Alteration — Forgery — Inno- 
cent holder  for  value. 

Any  alteration  of  negotiable  paper  which  increases  the 
liability  of  the  maker  without  his  knowledge,  is  a  forgery. 
If  the  alteration  is  apparent  on  the  face  of  the  note  it  is 
notice  to  an  endorsee  and  the  latter  is  not  an  innocent 
holder  for  valae. 

B.  gave  a  note  to  C.  who  had  the  same  discounted  by 
A.  In  a  suit  by  A.  on  this  note,  B.  testi6ed  that  the 
words  ''with  interest  at  6  per  cent."  were  interlined  after 
he  had  signed  it  and  without  his  knowledge : 

Held^    I.    That  the  in'erlineation  amounted  to  a  for- 

2.  That  A.  was  not  an  innocent  holder  for  valne,  be- 
cause the  interlineation  was  apparent  upon  the  face  of  the 
note. 

3.  That  A.  could  not  disregard  the  interlineation  and 
recover  the  face  value  of  the  note  without  the  6  per  cent, 
interest. 

Appeal  of  H.  C.  Chisolm,  defendant,  from 
the  judgment  of  the  Common  Pleas  of  Hunting- 
don County. 
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On  the.  trial,  before  Furst,  P.  J.,  the  plaintiff 
ofiered  in  evidence  a  note  of  H.  C.  Chisolm,  to 
order  of  £.  Bennett  &  Son,  for  $66,66  with  in- 
terest at  6  per  cent.,  duly  endorsed  by  £•  Ben- 
nett &  Son.  The  admission  of  this  note  in  evi- 
dence was  objected  to,  < 'because  it  bears  upon 
its  face  evidence  of  a  material  alteration  in  that 
the  words  'with  interest  at  six  per  cent.'' are 
written  in  a  different  handwriting  from  that  of 
the  writing  in  the  body  of  the  note,  and  differ- 
ent from  that  of  the  maker,  H.  C.  Chisolm,  and 
interlined.  And  until  the  plaintiff  shows  affirm- 
atively that  this  alteration  was  made  with  the 
knowledge  and  consent  of  the  defendant,  the 
note  is  inadmissible." 

Note  admitted.     (First  assignment  of  error.) 

Plaintiff's  cashier  testified  that  they  had  dis- 
covered the  note  along  with  a  number  of  others 
brought  them  by  Caine,  who  was  an  agent  of 
Bennett  &  Son,  that  he  believed  the  body  of 
the  note  and  the  words  ''with  interest  at  six  per 
cent."  were  all  in  Caine's  handwriting.  Defend- 
ant testified  that  the  words  "with  interest  at  six 
per  cent."  were  interlined  after  he  had  signed 
the  note. 

Counsel  for  plaintiff  then  asked  leave  to  file 
plaintiff's  statement  declaring  for  the  principal 
of  the  note  but  not  for  the  interest. 

Objected  to  because  the  alteration  vitiated  the 
note  and  there  could  be  no  recovery  upon  it. 
Objection  overruled  and  amendment  admitted. 
The  Court  directed  the  jury  to  render  a  verdict 
for  the  amount  of  the  note  and  costs  of  protest. 

Verdict  and  judgment  accordingly. 

George  B.  Orlwify,  {H.  H.  Waite  with  him), 
for  appellant. 

John  M.  BaiUy^  for  appellee. 

July  1 8,  1 895 .  Gresn,  J.  It  was  an  entirely 
undisputed  faxX  in  this  case  that  the  defendant's 
obligation  in  suit,  was  altered,  after  it  left  him, 
and  without  his  knowledge  or  consent.  The 
alteration  was  made  by  a  visible  interlineation 
of  the  words  "with  interest  at  six  per  cent." 
That  this  alteration  was  not  merely  a  fraud,  but 
was  also  a  criminal  forgery  of  the  instrument  is 
manifest  upon  the  present  state  of  the  testimony. 
From  the  evidence  given  on  the  trial  it  appears 
that  the  alteration  was  made  by  the  payees' 
agent,  and  as  the  payees  are  chargeable  with 
knowledge  of  the  state  of  the  instrument  when 
it  came  to  them,  and  also  when  it  was  used  by 
them  in  bank,  they  must  accept  responsibility 
for  the  alteration.  So  far  as  the  legsil  effect  of 
the  alteration  is  concerned  it  is  quite  as  import- 
ant as  if  the  note  had  been  changed  from  sixty^ 
six  dollars  to  sixty-six  hundred  dollars.  It  is  as 
much  an  alteration  of  the  defendant's  contract 
in  the  one  case  as  it  would  have  been  in  the 
other,  and  the  alteration  must  be  regarded  as  be- 


ing made  by  the  payees.  There  is  no  room  for 
an  inference,  and  there  is  no  proof  in  the  cause, 
that  the  alteration  was  made  innocently.  It  was 
certainly  done  for  the  purpose  of  increasing  the 
liability  of  the  defendant,  and  that  alone  stamps 
the  transaction  with  fraud  and  with  guilt.  It  is 
not  disputed,  indeed  is  conceded,  that  there 
could  be  no  recovery  on  this  instrument  by  the 
payees.  It  is  urged,  however,  that  the  plaintiff, 
being  an  innocent  holder  for  value,  can  recover 
notwithstanding  the  alteration,  because  they  pro- 
pose to  recover  only  the  amount  of  the  note  as 
it  was  before  the  alteration.  If  such  were  the 
law,  forgeries  by  alteration  would  be  protected 
by  the  law.  The  fraudulent  payee  would  run 
no  risk  of  loss  because  he  would  only  have  to 
transfer  the  note  to  an  endorsee  who  might  re- 
cover the  original  amount  of  the  note  by  simply 
proving  that  he  was  innocent  of  the  fraud.  But 
the  law  is  not  so  charitable  to  this  class  of  per- 
sons. So  far  as  the  endorsee  is  concerned  in 
this  case,  the  note  was  not  innocently  acquired, 
because  the  interlineation  was  apparent  on  the 
face  of  the  note,  and  was  notice  sufficient  to  put 
the  plaintiff  upon  inquiry.  The  words  "with 
interest  at  6  per  cent."  do  not  occupy  the  whole 
line,  but  only  a  little  more  than  half  of  it.  These 
words  look  as  if  they  were  interlined  and  in 
point  of  fact  they  were  so. 

In  Simpson  v.  Stackhouse,  9  Pa.  186,  the  add- 
ed words  were  "Payable  at  the  Bank  of  Pitts- 
burgh," but  they  were  written  at  the  end  of  the 
instrument,  and  the  only  circumstance  upon 
which  we  held  the  plaintiff,  the  endorsee,  re- 
sponsible for  the  alteration  was  that  the  added 
words  were  in  a  different  handwriting  fi-om  the 
rest  of  the  instrument,  which  was  written  by  the 
defendant.  Gibson,  C.  J.,  said  in  the  opinion, 
"The  principle  of  the  English  cases  is  that  an 
alteration  so  far  apparent  on  the  fiau:e  of  a  bill  or 
note  as  to  raise  a  suspicion  of  its  purity,  makes 
it  incumbent  on  the  plaintiff  to  prove  that  it  is 
still  available,  and  that  it  is  not  incumbent  on 

the  defendant  to  disprove  it He  who 

takes  ^  blemished  bill  or  note  takes  it  with  its 
imperfections  on  its  head.  He  becomes  sponsor 
for  them  and  though  he  may  act  honestly  be 

acts  negligently Mr.  Chitty  says  in  his 

Treatise  on  Bilb,  p.  213,  that  a  drawee  ought 
not  to  accept  a  bill  which  has  the  least  appear* 
ance  of  alteration,  and  it  was  not  disputed  at 
the  trial  that  this  note  had  that  appearance  or 
that  the  alteration  was  in  a  material  part  of  it." 

In  Kennedy  v.  Bank,  18  Pa.  347,  the  action 
was  brought  by  a  bank,  as  holder,  against  the 
endorsee,  and  it  appeared  that  the  date  of  the 
note  had  been  altered  from  the  lath  to  the  itth 
of  August.  It  was  held  that  this  alteration  viti- 
ated the  note  although  the  bank  officers  pur^ 
themselves  of  all  knowledge  of  the  alteratioA. 
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We  decided  that  it  was  not  sufficient  for  the 
holder  to  show  that  the  date  was  not  altered 
after  he  received  it  \  in  order  to  recover,  it  was 
necessary  for  him  to  show  that  the  alteration  ex- 
isted  when  the  defendant  endorsed  it,  or  that  he 
assented  to  the  alteration. 

In  the  case  of  Paine  t'.  Edsell,  19  Pa.  178,  the 
action  was  brought  by  an  innocent  holder  against 
the  endorsee  and  it  was  alleged  the  date  had 
been  altered.  The  Court  below  admitted  the 
note  in  evidence  saying,  ''But  this  note  presents 
no  such  marks  of  alteration  as  make  it  necessary 
for  the  plaintiff  to  offer  explanatory  proofs.  TTie 
date  is  disfigured  by  a  blot,  on  which  one  of  the 
figures  is  made,  and  veiy  few  written  instru 
ments  are  free  from  similar  defects."  But 
Black,  C.  J.,  said,  *'In  Simpson  v,  Stackhouse, 
9  Barr.  186,  it  is  decided  on  principles  perfectly 
satisfactory,  that  an  apparent  alteration  is  a  ma- 
terial part  of  a  negotiable  instrument  avoids  it, 
imless  it  be  proved  that  such  alteration  was  law- 
fully made,  and  the  burden  of  proving  how  it 
was  made  is  on  the  holder.  That  the  note  in 
question  was  altered  in  its  date  can  be  seen  at  a 
glance,  and,  inasmuch  as  no  evidence  was  given 
to  explain  it  the  jury  should  have  been  instructed 
that  the  plaintiff  was  not  entitled  to  recover." 

This  note,  also,  was  in  the  hands  of  an  en- 
dorsee of  the  payee,  but  that  circumstance  did 
not  help  his  right  of  recovery.  As  it  was  not 
proved,  and  probably  is  not  possible  to  prove,  in 
the  case  at  bar,  that  the  alteration  was  lawfully 
made,  it  is  difficult  to  see  how,  under  the  forego- 
ing decisions,  there  can  be  any  recovery. 

In  Neffz^.  Homer,  63  Pa.  327,  the  instrument 
upon  ^ft^hich  suit  was  brought  was  a  promissory 
note  in  form,  but  the  parties  signed  it  with  seals, 
making  it  substantially  a  bond.  The  parties 
signing  it  were  a  principal  debtor  and  four  sure- 
ties. When  the  paper  was  brought  to  the  payee 
he  declined  to  receive  it  unless  the  words,  ''in- 
terest semi-annually,"  were  added.  The  prin- 
cipal debtor  then  added  at  the  end  of  the  instru- 
ment the  words,  "interest  to  be  paid  semi-an- 
nually," without  obtaining  the  consent  of  the 
sureties.  We  held  the  instrument  avoided  by 
the  alteration.  Agnew,  J.,  said,  "It  seems  to 
be  settled  that  a  voluntary  alteration  of  a  bond, 
note  or  other  instrument  under  seal,  in  a  mater- 
ial part,  to  the  prejudice  of  the  obligor,  or  maker, 
avoids  it,  unless  done  with  the  assent  of  the  par- 
ties to  be  affected  by  it,  (citing  numerous  author- 
ities.) ....  In  respect  to  bills,  notes  or  other 
commercial  paper,  the  rule  is  even  more  string- 
ent, the  law  casting  on  the  holder,  the  burthen 
of  disproving  any  apparent  material  alteration 
on  'the  face  of  the  paper."  We  held  also  that 
there  could  be  no  recovery  of  the  principal  with- 
out the  interest.  The  Court  below  had  held 
that  this  could  be  done  but  in  this  respect  we  re- 


versed the  judgment  saying,  "The  jjote  was, 
therefore,  avoided  as  to  the  sureties,  and  tbe 
Court  erred  in  holding  that  the  plaintiff  could 
recover  the  principal  &om  all  the  parties,  disre- 
garding his  claim  for  the  interest.  It  is  argued 
that  a  recovery  of  the  principal  sum  does  no 
harm,  for  to  that  extent  the  sureties  bound 
themselves.  But  the  conclusive  answer  is  that 
stated  by  Mr.  Greenleaf,  supra^  sec.  565.  The 
ground  of  the  rule  is  public  policy  to  insure  the 
protection  of  the  instrument  from  fraud  and 
substitution.  The  writing  goes  into  the  hands 
of  the  party  who  claims  its  benefit,  and  the  pur* 
pose  is  to  take  away  the  motive  for  alteration,  by 
forfeiting  the  instrument  on  discovery  of  the 
fraud.  When  the  sureties  signed  it  they  had  a 
right  to  have  it  delivered  unaltered  to  the  plain- 
tiff. He  was  bound  to  know  that  the  alteration 
was  rightfully  done,  and  that  the  penalty  of  his 
negligence,  or  his  wrongful  act,  was  the  loss  of 
the  security." 

A  similar  attempt  to  recover  the  principal 
without  the  interest  was  made,  on  the  trial,  in 
Fulmer  v,  Seitz,  68  Pa.  237,  but  we  declined  to 
permit  it.  The  alteration  there,  as  here,  was  of 
a  promissory  note  to  which  the  words  "interest 
payable  semi-annually,"  were  added  by  the  prin- 
cipal debtor  at  the  end  of  the  note.  The  altera- 
tion was  made  by  the  payee  in  the  presence,  and 
with  the  consent  of  the  principal  debtor.  The 
suit  was  brought  to  recover  the  whole  amount  of 
principal  and  interest,  and  the  note  was  signed 
directly  by  all  the  parties,  three  of  whom  were 
sureties.  On  the  trial  the  plaintiff  made  appli- 
cation to  strike  out  the  added  words  and  recover 
only  the  principal  sum.  This  was  refused  by 
the  Court  below  and  sustained  by  this  Court. 
Agnew,  J.,  said,  "Failing  to  show  his  right  to 
recover  s^nst  them,  because  of  his  fiailure  to 
prove  their  assent  to  the  alteration,  he  fell  di- 
rectly within  the  rule  of  policy  which  forbids  the 
recovery  of  anything  upon  the  altered  instru- 

ment One  who  makes  a  voluntary  and 

unauthorized  alteration  of  a  written  contract, 
and  insists  upon  it  by  going  to  trial  to  recover 
upon  the  altered  state  of  the  instrument,  has  no 
locus  panitentia^  which,  on  his  failure  to  estab- 
lish his  right  to  recover,  will  enable  him  to  undo 
the  wrong  at  the  trial,  and  to  stand  as  one  who 
has  made  an  innocent  mistake,  and  never  has 
insisted  upon  his  right  to  enforce  it." 

In  the  present  case  the  alteration  was  most 
probably  made  by  an  agent  of  the  payee,  and  it 
was  entirely  without  the  knowledge  and  consent 
of  the  defendant  who  was  the  maker  of  the  note. 
Of  course  the  payee  could  not  recover  on  the 
note  for  any  amount,  because  it  was  an  altered 
instrument,  and  is  avoided  altogether  by  public 
policy.  Certainly  he  could  not  restore  life  to  it 
by  passing  it  over  to  an  endorsee. 
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In  Hartley  &  Co.  v.  Corboy,  150  Pa.  23,  we 
reviewed  the  authorities  upon  this  subject,  and  it 
is  not  necessary  to  do  so  again.  There  also  an 
attempt  was  made  to  recover  on  the  original 
state  of  the  note  before  the  alteration  was  made^ 
and  the  Court  allowed  it  to  be  done,  but  we  re- 
versed the  judgment  without  a  venire,  holding 
there  could  be  no  recovery  of  anvthing.  We 
said,  '*It  matters  not  the  least  whether  the  alter- 
ation was  made  innocently,  or  in  the  belief  that 
such  a  change  could  be  lawfully  made  without 
the  consent  of  the  endorser.  It  is  against  pub- 
lic policy  to  permit  such  things  to  be  done." 

in  Hill  V.  Cooley,  46  Pa.  259,  the  action  was 
by  an  endorsee  of  a  note  against  the  maker,  and 
the  alteration  consisted  in  the  addition  of  the 
words,  "Payable  at  N.  Holmes  &  Son,"  intro- 
duced between  the  end  of  the  note  and  the  sig- 
nature of  the  maJcer.  The  Court  below  held 
that  the  alteration  was  apparent,  and  charged 
the  endorsee  with  the  duty  of  explaining  it  by 
proof  that  the  maker  consented  to  it.  In  the 
absence  of  such  proof  it  was  refused  admission 
in  evidence  and  this  Court  sustained  the  judg- 
ment. Woodward,  J.,  said,  "The  wor(£, 
•Payable  at  N.  Holmes  &  Son,*  were  alleged 
to  have  been  added  to  the  note  after  it  was 
signed  and  appearances  favored  the  allegation, 
l^ey  were  admitted  to  be  in  the  handwriting  of 
one  of  the  payees  who  wrote  the  body  of  the 
note,  and  they  certainly  look  as  if  added  after 

the  signature All  the  authorities  cited  in' 

argument  bear  against  the  plaintiff  in  error, 
wMle  Simpson  v.  Stackhouse,  9  Barr.  186,  is 
conclusive  in  favor  of  the  ruling  below.  Ac- 
cording to  the  doctrine  of  that  case  the  endorsee 
who  sues  this  note,  took  it  with  its  imperfections 
on  its  head,  and  was  bound  to  come  into  Court 
prepared  to  explain  them." 

The  case  of  Kountz  v.  Kennedy,  6^  Pa.  187, 
has  no  application,  as  was  well  shown  by  Agnew, 
J.,  in  Fulmer  v.  Seitz.  In  this  case  the  action 
was  originally  brought  before  a  magistrate  and 
the  whole  amount  of  principal  and  interest  was 
clsdmed  and  recovered.  The  transcript  of  the 
justice  shows  this,  and,  by  rule  of  Court,  the 
transcript  takes  the  place  of  the  declaration,  and 
therefore  supports  the  allegation  that  the  plain- 
tiff sought  to  recover  interest  on  the  trial,  until 
they  adced  leave  to  file  an  amended  statement 
claiming  only  the  principal  without  the  interest 
This  was  allowed  by  the  Court  below,  and  in 
this,  as  we  think,  there  was  error.  There  is  no 
merit  in  the  objection  that  the  pleas  were  not 
verified  by  affidavit.  The  note  in  question  be- 
ing before  the  Court,  and  being  shown  by  un- 
disputed testimony  to  have  been  altered  without 
the  defendant's  consent,  and  there  being  no  evi- 
dence to  explain  the  aheration,  which  was  in  a 
material  part,  or  to  show  that  it  was  lawfully 


made,  was  void  as  against  the  defendant,  and  no 
recovery  could  be  had  upon  it. 
Judgment  reversed. 


MiTCHBLL,';j.  The  alteration  being  in  the 
same  hand  and  ink  as  the  rest  of  the  note,  the 
question  of  when  it  was  made  should  go  to  the 
jury.     I  would  therefore  award  a  venire   de 


novo. 


Jan.  »95,  167. 

Hopkins, 


w.  M.  s.,  jr. 


April  I,  1895. 
Receiver,  v.  O'Kane. 


Stock  transactions — Not    necessarily  gambling 
— Margins, 

Purchases  and  sales  of  stock  are  not  necessarily  gam- 
bling transactions,  though  made  partly  or  wholly  oi> 
credit 

*<Margin"  is  security,  nothing  more,  and  the  only  dif- 
ference between  stock  transactions  and  transactions  in 
other  commodities  is  that  stocks  are  more  commonly 
made  the  vehicle  of  gambling  speculation,  and  Courts  are 
therefore  disposed  to  look  more  closely  into  these  to  as- 
certain their  true  character. 

Peters  v.  Grim,  149  Pa.  163,  referred  to. 

Appeal  of  Arthur  O'Kane,  defendant,  from 
the  judgment  of  the  Common  Pleas  No.  i,  of 
Philadelphia  County,  discharging  a  rule  to  open 
judgment  entered  upon  defendant's  note. 

The  judgment  note  in  this  case  was  given  by 
the  defendant  to  Laughlin  &  McManus,  stock 
brokers,  to  secure  margin  for  certain  purchases 
of  stock  made  by  them  for  defendant. 

The  plaintiff  is  the  receiver  of  Laughlin  & 
McManus. 

William  S.  Stenger,  (  William  H.  Shoemaker 
with  him),  for  appellant. 

Transactions  in  stocks  by  way  of  margins, 
settlement  of  differences  and  payment  of  gains 
or  losses,  without  intending  to  deliver  the  stocks, 
are  mere  wagers  and  void. 

Fareira  v.  Gabell,  89  Pa.  89. 
Dickson's  Exr.  v,  Thomas,  97  Id.  vj%^ 
Ruchizky  v,  DeHaTen,  97  Id.  202. 
North  tf.  Phillips,  89  Id.  250. 
Waughr.  Beck,  114  Id.  427. 

Notes  and  bonds  given  to  a  broker  to  cover 
losses  incurred  in  stock  gambling  transactions  are 
void. 

Harper  v.  Young,  1 12  Pft.  419. 

Grimdis  V,  Sears,  112  Id.  523« 

Griffith's  Appeal,  16  Wevcly  Notes,  249.  . 

Pareira  v.  Gabell,  89  Pa.  89. 

Kirkpatrick  v,  Bonsall,  72  Id.  160. 
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Peters  v.  Grim,  149  Id.  163. 
K^mw  V.  Bennett,  153  Id.  2$6. 

In  the  account  fiumished  by  appellee,  there  is 
nothing  to  show  the  transactions  of  appellant 
with  the  firm  of  Laughlin  &  McManus  from  No- 
vember I,  1892,  to  January,  1893,  although  ap- 
pellant deposited  with  the  firm  15,562  for  mar- 
gins during  that  period,  apd  never  drew  any 
money  from  them  or  received  an  account. 

Thomas  R,  Elcock^  {Bernard  Gilpin  with 
him),  for  appellee. 

The  question  whether  or  not  a  contract  is  a 
gambling  one  is  governed  entirely  by  the  inten- 
tion of  the  parties  to  the  contract,  and  their  in- 
tention must  be  gathered  from  the  evidence  in 
each  particular  case. 

MmUoh  V,  Gh^,  75  Pa.  166. 
Smith  V,  Bouvier,  70  Id.  325. 
Peters  v.  Grim,  149  Id.  163. 

Assuming  that  these  were  gambling  transac- 
tions, it  does  not  help  O'Kane's  case,  for,  as 
between  him  and  Laughlin  &  McManus,  the 
agreement  to  confess  judgment  was  an  executed 
contract,  the  note  being  to  cover  a  past  transac- 
tion, and  for  an  amount  fully  due. 

Smitl)  V,  Kammerer,  152  Pa.  98. 

The  agreement  to  enter  judgment  having  been 
fully  executed  the  Court  below  was  right  in  re- 
fusing to  open  the  judgment. 

Whitmire  v.  Montgomery,  165  Pa.  253. 

Of  the  cases  cited  by  counsel  for  appellant, 
Kirkpatrick  r.  Bonsall,  72  Pa.  155,  decides  that 
you  cannot  recover  on  an  executory  contract 
where  the  transaction  is  a  gambling  one ;  Fareira 
9.  Gabell,  89  Pa.  89,  is  to  the  same  effect  \  and 
none  of  the  other  cases  cited  by  appellant  ap- 
ply. 

July  18, 1895.  Mitchell,  J.  There  is  noth- 
ing in  this  case  which  would  justify  disturbing 
the  judgment.  It  ought  not  to  be  necessary  to 
say  again  ^ter  Peters  v.  Grim,  149  Pa.  163,  and 
other  cases,  that  a  purchase  of  stocks  on  margin 
is  not  necessarily  a  gambling  transaction.  Stocks 
may  be  bought  on  credit,  just  as  flour  or  sugar  or 
anything  else,  and  the  credit  may  be  for  the 
whole  price  or  for  a  part  of  it,  and  with  security 
or  without,  it.  "Margin"  is  security,  nothing 
more,  and  the  only  difference  between  stocks 
and  other  commodities  is  that  as  stocks  are  more 
commonly  made  the  vehicle  of  gambling  specu- 
lation than  some  other  things,  Courts  are  dis- 
posed to  look  more  closely  into  stock  transac- 
tions to  ascertain  their  true  character.  If  they 
are  real  purchases  and  sales,  they  are  not  gam- 
bling though  they  are  done  partly  or  wholly  on 
credit. 

The  appellant  himself  testified  that  the  first 


transaction  involved  in  this  case  was  his  purchase 
of  two  hundred  shares  of  Reading.  <'I  bought 
them  outright,"  and  paid  for  them.  Shortly 
afterwards  he  sold  them,  and  on  his  order  the 
brokers  bought  Traction  stock,  and  retained  the 
proceeds  of  the  Reading  as  part  payment  for  it. 
The  subsequent  transactions  were  of  the  same 
character,  actual  purchases  and  sales  in  which 
the  stocks  bought  were  received  by  the  brokers 
for  the  defendant,  and  those  sold  delivered  by 
them  for  him  to  the  purchasers.  Th^e  was  all 
the  time  on  the  brokers'  book  a  standing  credit 
to  appellant  of  the  money  received  on  his  ac- 
count from  the  sale  of  the  Reading  stock,  and 
the  subsequent  debits  and  credits  for  the  later 
purchases  and  sales.  The  account  closed  unfSor- 
tunately  for  appellant  with  a  balance  against  him, 
but  there  is  no  allegation,  certainly  no  evidence, 
that  it  was  not  correct. 
Judgment  affirmed. 

w.  c.  s. 


Jan.  '95,  154.  Febroary  28,  189$. 

Boyle  V.  Hamburg-Bremen  Fire  Insur- 
ance Co. 

Fire  insurance  —  Proof  of  loss —  Appraisers 

Evidence. 

Where  a.  policy  of  insurance  against  loss  by  fire  re- 
qnires  that  the  insured  shall  make  a  complete  inventofy 
of  personal  property  damaged  by  fire  "stating  the  qvaa* 
lity  and  cost  of  each  artide  and  the  amomit  clMoaed 
thereon,"  it  is  a  substantial  compliance  to  furnish  an  in- 
ventory of  the  entire  stodc  of  ^goods,  thou^,  some  iteois 
may  be  of  a  collective  character.  The  obfoot  of 
the  stipulation  is  to  secure  a  full  statement  of  fSbt 
loss  claimed  and  that  the  company  may  have  the 
opportunity  to  test  its  correctness,  and  is  not  to  be  con- 
strued most  stricdy  against  the  insured. 

Where  the  policy  provides  that  where  an  agreement 
between  the  insured  and  the  company  on  the  question  of 
loss  cannot  be  reached,  an  appraiser  by  each  shall  be 
chosen,  who  shall  elect  an  umpire,  it  must  be  shown  be- 
fore either  can  insist  on  selecting  the  appraisefi  that  an 
actual  effort  has  been  made  to  agree  as  to  the  amowit  of 
loss. 


Snodgrass  v.  Gavit,  28  Fa.  221,  followed; 
American  Ins.  Co.  v.  Hocking,  1 15  Id.  398,  and  Com- 
mercial Union  Ins.  Co.  v.  Same,  Icl.  407,  distinguished* 

Appeal  of  the  Hamburg-Bremen  Fire  Insur- 
ance Company,  from  the  judgment  of  the  Com- 
mon Pleas  of  Lackawanna  County,  entered  on  a 
verdict  in  an  action  in  assumpsit  wherein  John 
D.  Boyle's  Sons  were  plaintifife,  and  appellant  de* 
fendant. 

This  action  was  brought  by  John  D.  Boyle's 
Sons  upon  a  policy  of  fire  insurance  issued  on  the 
14th  day  of  November,  1890,  by  the  Hamburg- 
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Biemen  Fire  Insurance  CiHnpany,  upon  the 
stock  of  goods  contain^  in  a  bnck  store  in  Dun- 
more,  Liidcawanna  County,  for  one  year. 

On  the  2d  day  of  November,  1891,  this  was 
renewed  for  one  year  from  the  14th  day  of  No- 
Tember,  1891. 

On  the  24th  day  of  November,  1891,  a  fire 
took  place  on  the  opposite  side  of  the  street 
The  heat  broke  the  ^ow  window,  some  smoke 
was  blown  in  the  store  and  the  casings  and  shut- 
ters of  the  windows  were  scorched  and  charred, 
and  some  holes  burned  in  them  and  also  in  a 
side  door.  Water  was  thrown  in  the  second 
story,  which  plaintifib  claimed  came  through  the 
floor,  and  the  damage  claimed  for  was  from 
heat  and  smoke  and  water.  The  policy  required 
the  insured  to  separate  the  damaged  and  un- 
damaged property,  to  make  a  complete  inven- 
tory of  the  same,  stating  the  quantity  and  cost 
of  each  article  and  the  amount  claimed  thereon, 
and  to  fiimi^  a  statement  of  the  ca^  value  of 
eadi  item  and  the  amount  of  loss  thereon.  The 
plaintiffs  furnished  a  statement  after  the  fire 
amounting  to  |io,6ii.6o,  of  which  #7,320  was 
made  up  of  <<lots"  of  goods  valued  at  large 
amounts  running  as  high  as  |6oo.  There  was 
no  amount  claimed  on  each  item,  nor  the  value 
of  each  item  given.  This  statement  was  ob- 
jected to  by  defendants  as  not  being  a  compli- 
ance with  the  terms  of  the  policy ;  the  plaintiffs 
refused  to  furnish  any  other. 

The  |daintii&  were  requested  to  have  apprais- 
ers chosen  under  the  terms  of  the  policy  to  de- 
termine the  amount  of  the  loss;  this  they  refused 
to  do.  After  sixty  days  plaintifiBs  brought  suit, 
and  upon  trial  the  Court  accepted  the  proofs  of 
lo«,  and  a  veidict  was  found  for  plaintiffs.  The 
Com  was  asked  to  take  the  case  away  from  the 
jury  because  no  sufficient  proofs  of  loss  had  been 
presented  as  required  by  the  poUcy,  and  that  no 
suit  could  be  maintained  until  the  amount  of 
Ion  had  been  determined  by  appraisers  selected 
under  the  ^erms  of  the  policy. 

The  assignments  of  error  were,  that  the  Court 
refoed  to  charge  that  the  selection  of  the  apprais- 
en  wasa  necessary  precedent  to  a  suit  and  iJso  in 
declining  to  charge  that  by  the  terms  of  the  pol- 
icy an  itemized  inventory  should  have  been  fur* 
niAed  to  appellant. 

fV.  If.  Jtssup^  (with  him  Horace  JS. 
Hand  and  W.  H.  Jessup,  Jr.),  for  appellant. 

Plaintiff  was  bound  to  submit  an  inventory 
ypi&i  his  proof  of  loss  in  exact  accordance  with 
the  tenns  of  the  policy. 

Dtris  Shoe  Co.  v.  Ins.  Co.,  138  Pk.  73. 
Whitmofe  v.  Ins.  Co.,  148  Id.  405. 

*'The  result  of  the  decisions  may  therefore  be 
fannolated  in  the  fdlowing  rule  :  If  the  insured 
in  good  Oeiith  and  within  the  stipulated  time  does 
what  he  plainly  intends  as  a  compliance  with  the 


requirements  of  his  policy,  good  &ith  equally 
requires  that  the  company  shall  promptly  notify 
him  of  their  objections,  so  as  to  give  him  an  q[>- 
portunity  to  obviate  them;  and  mere  silence 
may  so  mislead  him,  to  his  disadvantage,  to  sup- 
pose the  company  satisfied,  as  to  be  of  itself  suffi- 
cient evidence  of  waiver  by  estof^l.  But  if 
without  valid  reason  he  faib  to  comply  with  the 
requirements  of  his  policy  at  all,  or  to  do  so 
wi&in  the  stipulated  time,  there  the  liability 
of  the  company  is  discharged ;  and  mere  silence 
or  investigation  or  even  negotiation  will  not,  in 
the  words  of  Sharswood,  J.,  in  Beatty  er.  Ins* 
Co.,  'revivify  the  contract.'" 

Gould  V.  Ins.  Co.,  134  Pft.  570-587. 

This  last  case  is  followed  in — 

Welsh  V.  Assurance  Corp.,  151  Pa.  607. 

The  plaintiffs  shoukl  have  consented  to  the 
selection  of  appraisers. 

Monongahela  Nav.  Co.  v.  Fenlon,  4  W.  &  S.  905. 
Connor  v.  Simpson,  104  Pa.  440. 

The  case  is  not  within  the  rule  which  nullifies 
contracts  ousting  the  Courts  of  their  junsdiction, 
but  is  within  another  rule  equally  well  estri>- 
lished  by  authority  and  founded  in  good  reason, 
that  a  person  may  covenant  that  no  right  of  Ac- 
tion shall  accrue  until  a  third  person  has  deter- 
mined  any  differences  that  may  arise  between 
the  parties  to  the  covenant  cnr  determine  the 
measure  of  the  liability  of  the  covenantor  and 
the  amount  to  which  the  covenantee  shall  be  en- 
tided.  The  decisions  of  the  Courts  of  this  State 
are  to  this  effect,  and  are  auth<»ritative  and  wouki 
be  obligatory  upon  us,  even  if  they  were  not  as 
well  grounded  in  principle  as  they  are. 

The  clause  that  a  reference  to  arbitration  may 
be  made  a  condition  precedent  to  a  right  to 
bring  an  action  has  been  held  to  be  law  in  Eng- 
land. 

Braunstein  v.  Ace.  Death  Ins.  Co.,  loi  C.  L.  Reo. 
7«5. 
In  New  York- 
Seward  tr.  Rochester,  109  N.  Y.  164. 
In  Connecticut — 

Hall  V,  Korwalk  Fire  Ins.  Co.,  57  Conn.  105. 
In  Massachusetts — 

Reed  V.  Washington  Ins.  Co.,  138  Mass.  572. 
In  New  Jersey — 
Wolff  V.  Liverpool,  London  ft  Globe  Ins.  Co.,  ai 
Vroom,  453. 

E.  N.  Willard,  (Warren  and  Knapp  with 
him),  for  appellees. 

July  18, 1895.  WiLUAMS,  J.  Thetwoprin^- 
cipal  questions  in  this  case  are,  first,  were  the 
proofs  of  loss  furnished  by  the  insured  a  sultan* 
tial  compliance  with  the  contract  ?  and  second, 
were  the  actions  prematurely  brought  in  view 


Digitized  by 


Google 


478 


WEEKLY  NOTES  OF  CASES. 


of  what  is  called  the  arbitration  clause  in  the 
policy?  Both  questions  depend  upon  the 
proper  construction  of  the  contract  of  insur- 
ance. 

The  contract  contains  the  undertaking  of  the 
company  to  insure  the  general  stock  of  mer- 
chandise of  John  D.  Boyle's  Sons  ^'against  all 
direct  loss  or  damage  by  fire,"  to  the  extent  of 
twenty-five  hundred  dollars,  in  consideration  of 
the  payment  of  a  cash  premium  of  twenty-five  dol- 
lars. Arranged  around  this  contract  is  a  line  of 
defensive  ''stipulations,  exceptions,  conditions, 
and  provisions."  Some  of  these  are  not  number- 
ed, but  with  others  numbered  from  i  to  112  in- 
clusive, they  stand  bristling  like  armed  sentinels 
around  the  contract  and  the  liability  of  the  com- 
pany thereunder,  ready  to  impale  even  an  honest 
daimant  on  a  bait  technicality. 

While  this  policy  was  in  force  a  fire  broke  out 
across  the  street  from  the  store  of  the  insured. 
Before  it  was  extinguished  the  windows,  includ- 
ing the  diow  window,  in  the  Boyle's  Sons  store 
were  broken,  and  as  they  allege  a  large  amount 
of  water  and  smoke  found  their  way  into  the 
store,  the  effect  of  which  was  a  general  deterior- 
ation in  value  of  the  stock.  No  article  was  con- 
sumed, but  the  loss  claimed  for  waaa  percentage 
of  depreciation  on  all  the  goods  by  reason  of 
the  effect  of  the  water  and  smoke  upon  their 
quality  and  salability. 

This  is  the  character  of  the  loss  for  which  a 
recovery  was  had  in  the  Court  below.  Were 
the  proofs  of  loss  sufficient?  No.  67  of  the 
stipulations  surrounding  the  policy  requires,  '<If 
fire  occur  the  insured  shall  give  immediate  no- 
tice Oi  any  loss  thereby,  in  writing  to  the  com- 
pany." NocomplaintismadeofwaatDf  prompt- 
ness in  giving  notice.  No.  6%auk»  it  die  duty 
of  the  insured  to  '^tetfairith  separate  the  dam- 
aged and  undamaged  personal  property  and  put 
it  in  the  best  possible  order."  No.  69  then  re- 
quires that  the  insured  shall  proceed  <<to  make  a 
complete  inventory  of  the  same  stating  the  quan- 
tity and  cost  of  ei^ch  article  and  the  amount 
clsumed  thereon."  The  plaintiff  undertook  after 
the  fire  to  prepare  proofs  of  loss.  These  are 
printed  in  the  paper  books  of  the  appellant  and 
cover  about  ten  printed  pages.  They  purport 
to  contain  an  inventory  of  all  the  goods  in  the 
store  at  the  time  of  the  fire,  and  their  value.  At 
the  end  of  the  inventory  the  plaintiffs  state  their 
claim  to  be  for  depreciation  as  follows : 

3Syi  p*  c.  oa  dry  goods  and  anderweir,etc,  (Invent  $6,- 
061.60)  |a/>ao  53 

35  p.  c  on  fomiture  and  fixtures,  (Invent. 

#650.00)  162  50 

15  p.  c  on  boots,  shoes  and  rubbers,  (#1,050)   157  50 

(»2,85o) 


15  p.  c.  on  groceries,  spices,  etc , 
Total  loss, 


427  50 


|a,7««03 


In  this  inventory  are  found  some  items  of  a  col^ 
lective  character,  such  as  ^'a  lot  of  goods  in  the 
show  window,"  '^contents  of  a  small  show  case," 
''lot  of  shirt  bosoms,  handkerchief,  fly  netting, 
etc."  The  point  taken  is  that  No.  69  requires 
each  article  to  be  given,  ''its  quantity  and  cost, 
and  the  amount  claimed  thereon"  separately. 
This  stipulation  is  not  to  be  construed  most 
strictly  against  the  insured.  Its  object  is  to  se- 
cure a  full  statement  of  the  loss  he  claims,  so  l^at 
the  company  may  have  notice,  and  the  necessary 
opportunity  to  test  its  correctness. 

We  quite  agree  with  the  learned  trial  Judge 
that  the  proofs  of  loss  afforded  a  sufficient  notice 
of  the  character  and  amount  of  the  plaintiff's 
claim.  If  it  had  seemed  as  to  any  particular  lot 
or  class  of  goods  to  be  wanting  in  clearness  or 
precision  the  attention  of  the  insured  should 
have  been  drawn  to  it  and  such  further  informa- 
tion asked  for  as  was  fairly  necessary  to  an  as- 
certainment of  the  loss.  The  law  does  not  re- 
Quire  the  performance  of  useless  things,  or  fiinror 
the  arbitrary  imposition  of  useless  burdens. 
Substantial  performance  is  enough. 

We  come  now  to  the  second  question.  Stipu- 
lations 86  to  91  inclusive  provide  that  if  the  par- 
ties to  the  contract  can  not  agree  upon  the 
amount  of  the  loss,  it  shall  be  ascertained  by  two 
competent  and  disinterested  appraisers.  To 
make  it  certain  that  they  shall  be  disinterested 
each  party  shall  choose  one,  and  the  two  so  se- 
lected shall  proceed  to  choose  a  "competent  and 
disinterested  umpire."  The  two  appraisers  are 
then  to  appraise  the  loss  and  if  they  do  not  agree 
their  difference  is  to  be  submitted  to  the  umpire, 
who  determines  in  the  end  the  amount  of  the 
damages  to  which  the  insured  is  entitled.  Now 
it  ns  alleged  by  way  of  defence  to  this  action  that 
it  was  brought  without  such  preliminary  adjust- 
ment of  the  loss  by  appraisers  and  that  there 
should  be  no  recovery  for  that  reason.  It  will 
be  noticed  that  the  contract  provides  for  an  ad- 
justment by  the  parties  to  it  in  the  first  instance. 
Stipulation  No.  2  provides,  speaking  of  the  as- 
certainment of  the  amount  of  a  loss,  "said  as- 
certainment or  estimate  shall  be  made  by  die 
insured  and  thiscorapany."  No.  3  then  follows 
with  the  declaration  that  if  the  parties  "differ 
so  that  an  agreement  upon  the  loss  is  not  reached, 
the  subject  shall  then  go  to  the  appraisers  as 
hereinafter  provided,"  referring  undoubtedly  to 
the  provisions  quoted  above  as  No.  86  to  91  in- 
clusive. In  No.  86  it  is  provided  that  "in  the 
event  of  disagreement  as  to  the  amount  of  the 
loss  the  same  shall,  as  above  provided  be  ascer- 
tained by  two  competent  and  disinterested  ^>- 
praisers."  This  contemplates  an  actual  effort  to 
agree.  When  this  effort  fails,  and  not  ontil 
then,  either  party  possesses  the  right  to  sav  "we 
differ,  and  our  points  of  difference  must  be  re- 
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ferred  to  arbitrament  under  the  terms  of  the  pol- 
icf . "  The  insurer  has  no  more  right  to  disregard 
tke  first  methodnamed  in  the  contract  than  the  in- 
sured has  to  disregaid  the  second.  Neither  can 
insist  on  the  second  who  has  not  shown  himself 
ready  and  willing  to  enter  upon  the  first,  because 
these  remedies  are  not  optional  to  eidier.  They 
are  successive,  unless  both  agree  to  the  contrary. 
This  proposition  fairly  follows  from  Suodgrass  9. 
Gavit,  28  Pa.  221. 

If  the  fact  was,  as  the  plaintiffs  alleged,  that  the 
company  after  receiring  the  proofe  of  loss  made 
no  effort  to  agree  with  the  plaintiffs  upon  the 
amount  of  their  loss,  but  gave  notice  that  a  differ- 
ence had  arisen  and  demanded  the  appointment 
of  appraisers  in  the  fir^  instance,  its  position 
was  unwarranted,  and  it  has  no  right  to  complain 
that  its  demand  was  disregarded  and  that  the 
plainti£&  resorted  at  once  to  an  action.  This 
view  of  the  question  renders  a  discussion  of  the 
revocability  of  the  arbitration  clause  unnecessary, 
as  the  quesdon  plays  no  part  in  the  determina- 
tion of  this  case. 

The  assignments  of  error  Nos.  i,  2,  5,  6,  7 
and  9  are  overruled.  The  plaintiffs  did  not  al- 
1^  the  consumption  by  fire  either  in  whole  or 
in  part  of  any  article  of  merchandise,  but  a  per- 
centage of  depreciation  on  the  entire  stock  re- 
sulting from  its  exposure  to  water  and  smoke. 
The  questions  to  be  settled  were,  therefore,  what 
was  the  entire  stock  worth  ?  and  what  was  the 
percentage  of  depreciation  suffered  ?  The  3rd 
and  4th  assignments  are  overruled.  The  points 
referred  to  in  these  assignments  should  have  been 
affirmed  on  a  different  state  of  the  evidence,  but 
on  the  proofs  in  this  case  we  can  not  say  it  was 
error  to  refuse  them.  The  reasons  for  this  con- 
clusion have  been  already  given.  The  cases  of 
German-American  Insurance  Company  t^.  Hock- 
ing, 115  Pa.  398,  and  Commercial  Union  Assur- 
ance Company  V.  Hocking,  115  Pa.  407,  are 
not  in  point.  In  each  of  those  cases  the  same 
(luestion  was  met.  The  policy  sued  on  gave  the 
company  sixty  days  after  receiving  proofs  of  loss 
to  determine  whether  to  rebuild  or  to  pay  the 
loss. 

The  suits  were  brought  before  the  expiration 
of  the  time  limited.  For  this  reason  the  actions 
were  prematurely  brought.  The  eighth  assign- 
ment b  also  overruled.  The  proofs  of  loss  had 
been  put  in  evidence  generally  before  this  offer 
was  made,  and  the  l^umed  Judge  rightly  held 
that  they  could  be  used  for  any  legitimate  pur- 
pose by  either  party  without  putting  them  in  evi- 
dence again.  Whether  the  offer  had  been  ad- 
mitted or  refused  no  error  requiring  the  reveisal 
of  this  judgment  would  have  been  committed 
thereby. 

The  judgmcflt  is  affirmed. 

w.  D.  N. 


Jan.  '95»  Z^s.  May  21, 1895. 

Commonwealth  ex  rel.  City  of  Lancas- 
ter ▼•  Martin,  Treasurer. 

County  treasurer — Liquor  license  fees — Act  of 
June  p,  iSpif  P.  Z.  248, 

"The  balance,"  under  the  Act  of  1891,  providing  for 
dMB  pajrment  of  liquor  licenses,  is  not  county  money  in 
any  SMse,  and  the  county  commissioners  have  no  con- 
trol over  it  They  cannot  modify  or  abrogate  in  any  de- 
gree the  dutiet  of  the  county  treasurer  as  the  statutory  re- 
ceiver of  the  litease  money ;  nor  is  their  ord^  or  war- 
rant an  indiapensabli  voucher  for  him.  He  may,  upon 
settlement  ot  his  accounts  with  the  county  auditors,  make 
proof  in  any  competent  w«f  of  the  payment  of  ^e  money 
he  holds  for  others  bj  the  reoiipts,  properly  executed,  of 
those  entitled  to  receive  the  money. 

The  county  has  no  interest  in  any  part  of  the  license 
money  except  that  part  which  the  statute  directs  shall  be 
for  its  use. 

Appeal  of  the  City  of  Lancaster,  from  the  de- 
cree and  judgment  of  the  Common  Pleas  of 
Lancaster  County,  in  an  application  for  a  maa- 
damns  to  compel  the  payment  by  the  county 
treasurer  to  the  City  of  Lancaster  of  its  share  of 
the  liquor  license  money  received  by  him  for 
the  use  of  said  city. 

S.  S.  Martin,  the  defendant,  is,  and  was  at  the 
time  of  beginning  and  dudng  the  continu- 
ance of  this  suit,  treasurer  of  the  county  of  Lan- 
caster, and  received  from  the  persons,  to  whom 
liquor  licenses  were  granted,  various  moneys,  of 
which,  under  the  provisions  of  the  laws  regulat- 
ing  the  sale  of  liquors  and  the  granting  of 
licenses  to  such  persons,  ^32,400  was  payable  to 
the  treasurer  of  the  city  of  Lancaster. 

Prior  to  the  receipt  of  these  moneys  from  the 
licensees  of  the  Court,  there  had  been  recovered 
by  the  county  of  Lancaster  against  the  city  of 
Lancaster  a  judgment  in  the  Court  of  Common 
Pleas  of  Lebanon  county,  December  term,  1891, 
No.  170,  for  ^74,584.34  with  costs,  no  part  of 
which  judgment  had  been  paid  by  the  city  of 
Lancaster  at  the  time  said  license  moneys 
claimed  by  the  city  were  paid  in  to  the  county 
treasurer.  The  city  of  Lancaster  demanded  of 
the  defendant,  the  county  treasurer,  the  pay- 
ment  to  it  of  its  share  of  said  license  mone3rs. 
The  commissioners  of  Lancaster  county  notified 
the  county  treasurer  not  to  pay  said  moneys  to 
the  city,  but  to  retain  them  on  account  ot  the 
judgment  which  the  county  had  recovered. 
Wl^eupon  the  authorities  of  the  city  applied 
for  mandamus  to  compel  the  county  treasurer 
to  pay  over  to  the  city  its  share  of  these 
license  moneys,  and  the  Court  granted  a  writ  of 
mandamus  in  the  alternative.  The  county  com- 
missioners asked  and  were  granted  leave  to  in- 
tervene, and  the  subsequent  proceedings  were 


Digitized  by 


Google 


48o 


WEEKLY  NOTES  OF  CASES. 


carried  on  by  the  county  commissioners,  the 
county  treasurer  assuming  the  position  of  stake- 
holder. The  question  is,  whether  or  not  the 
county  treasurer  received  the  license  mone3rs 
in  such  relation  that  he  had  a  right  to  re- 
tain the  moneys  directed  by  law  to  go  to  the 
city,  for  or  on  account  of  a  judgment  owing  by 
the  city  to  the  county.  Upon  Ae  answer  filed 
by  the  county  ^treasurer  the  Court  held  that  the 
county  treasurer  received  the  money  for  the  use 
of  the  county,  subject  to  distribution  as  directed 
by  law,  and  that  it  became  the  duty  of  the 
county  commissioners  to  distribute  the  moneys 
paid  to  him  for  licenses  as  the  law  directs  and  to 
draw  their  warrants  on  the  county  treasurer  in 
favor  of  die  parties  entitled  to  share  in  the  dis- 
tribution for  their  respective  proportions;  that, 
therefore,  the  county  having  a  judgment  against 
the  city,  they  were  entitled  to  retain  these 
mone3rs  on  account  of  the  judgment  against  the 
city.  Judgment  was  entered  for  the  respondent, 
widi  costs,  whereupon  this  appeal  was  taken. 

John  E.  Snyder  and  W.  T.  Brown,  (  W.  D. 
Hensel,  J.  W,  Brown^  city  solicitor,  and  /. 
Hay  Brown  with  them),  for  appellant. 

The  main  question  for  the  determination  of 
the  Coiirt  in  this  case,  arising  out  of  the  opinion 
of  the  Court  which  entered  judgment  below,  is 
whether  the  license  moneys  received  by  the  per- 
son holding  the  office  of  treasurer  of  a  county 
are  received  by  him  primarily  for  the  county 
wholly  or  for  the  county  and  the  respective  city, 
borough  or  township  which,  under  the  Act  of 
1887,  it  was  directed  shall  share  these  moneys. 
Under  the  provisions  of  this  Act  the  treasurer  of 
Lancaster  county  in  the  year  1894  received 
^40,500  from  81  licenses,  of  which  amount  ^8,- 
100,  ^100  out  of  each  license,  was  paid  to  him 
'<for  the  use  of  the  county,"  and  the  balance, 
to  wit,  ^32,400,  was  originally  received  by  him, 
but  as  we  contend,  under  the  plain  direction  of 
the  above  law  ''should  be  paid  to  the  treasurer 
of  the  respective  cities"— in  thiscase»  Lancaster 
city — for  its  ''respective  use."  The  Act  of  1891 
was  a  supplement  to  the  Act  of  May  18,  1887. 

From  the  text  of  the  above  two  Acts  it  will 
be  plainly  seen  that  if  they  are  literally  con- 
strued and  strictly  complied  with,  the  person  to 
whom  the  Court  grants  a  license  cannot  get  it 
without  paying  four- fifths  of  the  license  fee  to 
the  treasurer  of  the  respective  cities,  boroughs 
and  townships  entitled  thereto,  and  one-fifth  to 
the  treasurer  pf  the  respective  counties  for  the 
use  of  the  counties,  or  in  the  case  of  a  city, 
^100  to  the  county,  and  the  balance  to  the  city 
treasurer. 

Philadelphia  t^.  Martio,  125  Pa.  583. 

In  Commonwealth  v.  Durkin^  109  Pa.  138, 
the  Court  held  that  a  city  treasurer  might  have 


imposed  upon  him  certain  duties  relating  to  the 
ci^  and  certain  other  duties  by  the  State  and 
for  the  State,  which  were  no  part  of  his  duties  as 
treasurer  of  the  city,  and  with  respect  to  which 
the  dty  was  not  concerned. 

At  the  time  of  the  passage  of  the  so-called 
"Brooks  High  License  Law"  of  1887,  and 
prior  thereto,  the  liquor  license  moneys  were 
payable  to  the  vsuious  county  treasurers  for  the 
use  of  the  Commonwealth.  The  counties  and 
county  treasurers  had  no  concern  with  them. 

It  never  contemplated  that  there  should  go 
into  the  county  treasury  any  larger  proportion 
of  these  moneys  than  was  assigned  to  the  coun- 
ties for  their  respective  use.  Tlie  direction  of 
the  law  is,  that  after  the  counties  receive  the 
sum  of  one  hundred  dollars,  or  in  certs^n  cases 
one-fifth,  "the  balance  shall  be  paid  to  die  treas- 
urer of  the  re^[)ective  cities,  boroughs  and  town- 
ships for  their  respective  use."  The  person 
thus  designated  being  a  public  functionary,  and 
his  act  being  a  ministerial  act,  and  he  himself 
admitting  in  this  case  that  he  has  no  purpose  to 
retain  these  moneys,  and  that  he  "is  vrilling  to 
abide  by  the  decree  of  the  Court"  in  tfie  issue 
raised  lietween  the  city  and  county,  he  was  cer- 
tainly in  a  position  to  properly  be  made  the  sub- 
ject of  a  mandamus  proceeding. 

Commonwealth  v.    Commiittonefs   of   AUei^iciiy 

County,  32  Pa.  223. 
GriiBdi  V,  Cochian,  5  Binn.  103. 
Commonwealth  v,  Cochran,  i  S.  &  R.  473. 
Commonwealth  tr.  Johnson,  2  Binn.  275. 

These  moneys  form  a  part  of  the  revenues  of 
the  city  of  Lancaster,  necessary  for  carrying  on 
its  municipal  operations  and  works,  which  is  re- 
quired of  it  for  the  good  of  the  public  and  the 
maintenance  of  its  public  functions.  Being  such, 
they  cannot  be  withheld  or  seized  in  any  manner, 
by  any  person  or  for  any  purpose. 

1  Dillon  on  Mnnidpal  Corporations,  «ecli«n  loa 

There  can  be  no  claim  or  defidcation  or 
set-off  made  against  the  revenues  of  anyifovera* 
ment,  state  or  municipal. 

2  Dillon  on  Municipal  Corporations,  sec.  8ia 
City  of  Pittsburgh  v,  McKnight,  91  Pa.  202. 
G^  of  Pittsburgh  v.  Harrison,  Id.  211. 

A  municipal  corporation  cannot  be  mide  a 
garnishee,  nor  can  public  moneys  h^M  by  any 
one  in  an  official  capacity  be  made  the  stftiject  of 
attachments. 

Ci^  of  Erie  v.  Knapp,  29  Pa.  173. 
Bulkley  v.  Eckert,  3  Id.  368. 

W.  F.  Beyer  and  A.  F.  Hosteiter,  (with 
them  Thomas  Whitson  and  George  A.  Lane), 
for  appellees. 

The  appellants  contend  that  these  moneys  were 
properly  paid  by  the  applicants  to  S.  S.  Martin, 
but  were  not  paid  to  him  in  his  official  ampacity 
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as  cQanty  treasurer,  but  as  in  some  sense  an 
agent  or  (unctionary  for  the  city.  Under  the 
Act  of  1 89 1  the  State  no  longer  shares  in  the 
distribution  of  the  license  fees,  the  whole  being 
remitted  to  the  counties,  cities,  boroughs  and 
townships.  Whenever  the  State  has  made  it  the 
duty  of  county  treasurers  to  collect  money  for 
its  treasury,  it  has  also  in  every  case  provided  by 
appropriate  legislajtion  for  reports  to  its  own  offi- 
cers from  the  persons  issuing  the  licenses  or  mak- 
ing the  assessments,  in  such  way  that  its  officials 
are  enabled  by  independent  information  to  test 
the  accuracy  of  the  returns  made  by  the  county 
treasurers. 

Act  <^  May  16,  1861,  sec.  2,  P.  L.  708. 
Act  of  April  16, 1845,  wc.  8,  P.  L.  533. 

Although  the  State  received  part  of  the  license 
moneys  under  the  Act  of  1887,  no  such  provi- 
sion appears  in  it,  and  none  either  in  it  or  the 
Act  of  1891  with  reference  to  the  other  muni- 
cipalities snaring  these  moneys. 

We  contend  that  the  plain  and  reasonable  in- 
tention of  (he  Legislature  in  the  Act  of  1891, 
clearly  expressed,  was : — 

(i).  To  fix  the  amount  oF  license  to  be  paid 
•by  applicants  in  cities,  boroughs  and  town^ips 
respectively ;  (2).  To  direct  that  all  applicants 
for  license  should  in  the  first  instance  pay  the 
whole  fee  into  the  treasury  of  the  county,  whose 
Courts  and  officers  grant  and  deliver  the  licenses ; 
and  (j),  that  the  other  parties  entitled  to  share 
then  look  to  the  county,  and  that  it  through  its 
treasurer  make  distribution,  paying  to  the  cities, 
boroughs  an4  town^ips  their  respective  p(»r- 
tions.  This  construction  gives  the  whole  Act  a 
harmonious  and  reasonable  effect,  which  is  con- 
sistent with  the  uniform  policy  of  legislation  on 
similar  subjects  in  this  State,  and  which  gives 
each  party  in  interest  complete  protection  at 
every  point. 

Under  the  Acts  of  June  i,  1889,  P.  L.  426, 
and  qi  April  29,  1844,  the  Courts  have  held 
that  the  State  can  recover  from  the  county  by 
suit. 

County  of  Schnylkill  v.  The  Com.,  36  Pa.  524. 
Com.  V,  Philadelphia,  157  Id.  543. 

Mandamus  was  refused  to  settle  the  validity  of 
election,  because  there  were  contested  facts 
which  should  be  tried  by  jury. 

Com.  V,  Commissioners,  5  Rawle,  75. 
Com.  V,  Dickinson,  83  Pa.  460. 

July  18,  1895.  WiLUAMS,  J.  The  duties 
imposed  upon  county  treasurers  bv  the  license 
law  of  the  Commonwealth  are  additional  and 
specisd. 

The  price  of  the  license  is  received  for  such 
uses  aotd  purposes  as  the  law  provides.  If  it  is 
received  for  the  use  of  the  county  it  becomes  a 


part  of  the  money  of  the  county  in  the  hands 
of  the  treasurer,  and  is  paid  out  on  the  orders  or 
warrants  of  the  county  commissioners.  If  it  is 
received  for  the  use  of  the  State  it  is  the  money 
of  the  State,  for  which  the  receiving  officer  is 
primarily  liable.  If  it  is  received  for  the  use  of 
a  city,  borough,  township  or  school  district,  it 
is  the  money  of  the  municipality  entitled  to  re- 
ceive it  for  its  own  use,  and  it  is  the  duty  of  the 
receiving  officer  to  pay  to  the  owner.  Such 
moneys  do  not  become  county  moneys,  because 
they  are  in  the  custody  of  the  county  treasurer, 
nor  is  the  custody  of  the  treasurer  necessarily 
that  of  the  county. 

In  the  case  now  before  us,  the  Act  of  June  9, 
1 89 1,  P.  L.  248,  provides,  in^r  alia,  as  follows : 
''Ii^  cities  the  sum  of  one  hundred  dollars,  in 
boroughs  and  townships  one-fifth  of  the  amount 
of  license,  shall  be  paid  to  the  treasurers  of  the 
respective  counties  for  the  use  of  the  counties, 
and  the  l^ilance  shall  be  paid  to  the  treasurer  of 
the  respective  cities,  boroughs  and  townships  for 
their  respective  use."  If  this  Act  stood  alone  a 
payment  by  the  person  to  whom  the  license  was 
granted,  to  the  treasurers  of  the  re^)ective 
county,  city,  borough  and  township  entitled  to  a 
share  of  the  license  money,  or  so  much  thereof 
as  each  was  entitled  to  receive,  would  have  been 
a  good  payment.  But  the  Act  of  May  18,  1887, 
and  several  earlier  statutes,  had  made  the  county 
treasurer  the  proper  person  to  receive  the  price 
of  the  license,  whoever  might  be  entitled  to  the 
ultimate  benefit  of  it. 

Assuming,  as  I  think  we  must,  the  continuing 
force  of  these  earlier  statutes,  as  far  as  this  sub- 
ject is  concerned,  the  payment  of  the  price  of 
their  licenses  was  properly  made  by  those  to 
whom  licenses  to  sell  liquors  were  granted  in 
Lancaster  county  to  the  county  treasurer  as  the 
designated  receiver.  The  duty  which,  but  for 
these  earlier  statutes  would  have  fallen  on  the 
applicant,  must  now  fall  upon  the  holder  of  the 
money ;  and  it  becomes  his  duty  to  carry  out 
the  mandate  of  the  Act  of  1891  that  ''the  bal- 
ance shall  be  paid  to  the  treasurer  of  the  respec- 
tive cities,  boroughs,  and  townships,  for  their 
respective  use." 

The  bdance  is  not  county  money  in  any  sense. 
The  county  commissioners  have  no  control  over 
it.  They  can  not  abrogate  or  modify  in  any  de- 
gree the  duties  of  the  county  treasurer  as  the 
statutory  receiver  of  the  license  monev ;  nor  is 
their  order  or  warrant  an  indispensable  voucher 
for  him.  He  may  upon  the  settlement  of  his 
accounts  with  the  county  auditors  make  proof  in 
any  competent  way  of  the  pajrment  of  the  money 
he  holds  for  others  by  the  receipts,  properly  exe- 
cuted, of  those  entitled  to  receive  the  money. 

The  mistake  of  the  learned  Judge  of  the  Court 
below  was  in  treating  the  license  fees  as  indistin- 
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guishable  from  other  county  moneys.  He  states 
his  own  view  of  the  situation  thus,  "The  county 
treasurer,  having  paid  the  money  into  the  county 
treasury  for  the  use  of  the  county,  was  no  longer 
liable  to  a  suit  at  law  or  subject  to  a  writ  of  man- 
damus therefor,  or  on  account  thereof."  But 
the  county  treasurer  had  power  to  pay  into  the 
county  treasury,  for  the  use  of  the  county,  only 
one  hundred  dollars  out  of  the  price  of  each 
license. 

As  to  the  other  four  hundred  dollars  the  statu- 
tory direction  was,  "the  balance  shall  be  paid  to 
the  treasurer  of  the  respective  cities,  boroughs, 
and  townships  for  their  respective  use."  The 
county  has  no  interest  in  any  part  of  the  license 
money  except  that  part  whidi  the  statute  directs 
shall  be  for  its  use.  The  treasurer  has  no  power 
to  pay  it  into  the  county  treasury  for  the  use  of 
the  county,  but  is  bound  to  credit  it  to  the  ac- 
count of  the  owner,  and  pay  it  to  the  proper 
treasurer.  This  duty  is  imposed  not  on  the 
county,  but  on  the  county  treasurer.  He  is  the 
party  primarily  liable  therefor,  and  he  is  neces- 
sarily subject  to  a  mandamus  to  quicken,  or  to 
compel  appropriate  official  action  in  relation 
thereto. 

The  county  might  be  ultimately  liable  as  the 
surety  of  its  officer,  and  might  be  allowed  to  in- 
tervene whenever  upon  equitable  principles  a 
surety  would  be  allowed  to  do  so ;  but  a  surety 
under  such  circumstances  must  rest  upon  the 
equities  of  his  principal  and  not  upon  some  in- 
dependent cause  of  action  of  his  own. 

In  this  case  we  cannot  see  upon  what  theory 
the  county  was  allowed  to  intervene,  except  the 
mistaken  one  that  the  money  had  been  paid  by 
the  treasurer  "into  the  county  treasury  for  the 
use  of  the  county,"  so  that  it  could  only  be  with- 
drawn upon  the  warrant  of  the  county  commis- 
sioners ;  and  that  in  consequence  of  such  pay- 
ment the  treasurer  "was  no  longer  liable  to  a 
suit  at  law  or  subject  to  a  writ  or  mandamus 
therefor,  or  on  account  thereof."  As  this  theory 
can  not  be  sustained  for  the  reasons  already 
given,  and  as  the  county  as  the  surety  of  its  offi- 
cer is  asserting  no  equity  growing  out  of  that  re- 
lation, no  right  to  intervene  is  apparent,  and  the 
order  of  December  13,  1894,  permitting  the 
county  to  come  in  and  answer,  and  theresSer  to 
conduct  the  proceeding  on  behalf  of  the  defen- 
dant, is  reversed. 

The  answer  of  the  defendant  Martin  sets  up 
the  same  line  of  defence  as  that  followed  by  the 
county,  with  the  additional  averment  that  the 
coimty  commissioners  had  notified  and  required 
him  to  withhold  the  money  claimed  by  the  city 
because  the  county  held  a  judgment  against  the 
city  to  which  it  proposed  to  appropriate  the 
money  in  his  hands.  They  might  with  equal 
propriety  attempt  to  seize  the  moneys  of  any 


other  debtor  of  the  county  in  the  hands  of  some 
third  person  by  a  simple  notice  not  to  pay  over. 
They  have  no  lien  on  the  money  because  of  the 
relation  of  debtor  and  creditor ;  they  acquire  no 
lieu  by  their  notice ;  their  notice  is  therefore  no 
defence  to  the  person  who  holds  their  debt<M^s 
money,  when  he  is  called  upon  to  pay  it  over  to 
whom  it  belongs.  That  is  the  situation  here.  It 
follows  that  the  demurrer  should  have  been  sus- 
tained and  a  writ  of  mandamus  awarded.  The 
judgment  overruling  the  demurrer  and  permit- 
ting the  defendant  to  go  without  day  is  now  re- 
versed, and  judgment  is  entered  on  the  demurrer 
in  favor  of  the  plaintiff. 

The  record  is  remitted  and   a    procedendo 
awarded.  w.  c.  s. 


Jan.  *95,  loi.  April  12, 1895. 

City  of  Philadelphia  ▼•  Kcjrstone 
Battery  A.       ^ 

Charities — National  Guard^Proptrty  held  for 
armory  purposes — Act  of  June  4,  icfg^  P.  L, 
90. 

A  militnry  organization  maintained  by  State  i^jpcopria- 
tions  and  poblic  tubtcriptions,  whose  only  object  is  the 
gratuitous  service  of  the  public,  without  any  profit  or  ex- 
pectation of  gain/ is  a  purely  public  charity. 

The  armory  building  of  such  an  organization  and  the 
lot  upon  which  it  is  located  befng  owned  by  the  organiza- 
tion, is  public  property  and  exempt  from  taxation. 

Such  an  organization,  having  purchased  a  lot  and  be- 
gun the  erection  of  an  armory,  found  the  lot  unsuitable 
tor  its  purposes,  and  proceeded  to  secure  a  more  saitable 
site: 

Held^  that  during  the  interval  between  the  abandon- 
ment of  the  first  building  and  the  sale  of  its  site,  the 
latter  was  not  subject  to  taxation. 

The  Act  of  June  4, 1879,  P*  L.  90,  which  exempts  the 
building  of  a  charitable  organization,  which  is  incomplete 
or  in  course  of  construction,  is  entirely  applicable  to  sach 
a  case. 

Appeal  of  the  City  of  Philadelphia  from 
judgment  of  the  Common  Pleas  No.  2,  of  the 
County  of  Philadelphia,  on  a  proceeding  by 
municipal  lien  for  the  collection  of  taxes  upon 
premises  of  Keystone  Battery  A,  National  Guard 
of  Pennsylvania,  defendant. 

The  Court,  Pennypacker,J.,  directed  a  verdict 
for  the  defendant. 

The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court. 

The  plaintiff  appealed,  assigning  as  error,  die 
action  of  the  Court  in  directing  a  verdict,  luod 
entry  of  judgment  thereon,  and  the  fiulure  to 
direct  a  verdict  for  the  amount  of  die  taxes 
claimed. 
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Chester  N.  Farr^Jr.yZS&v&XxcX  city  solicitor, 
i^E.  fencer  Miller^  assistant  city  solicitor,  and 
johm  L.  Kinsey^  city  solicitor,  with  him),  for 
appellants. 

The  source  or  the  destination  of  the  funds  rep- 
resented by  the  property  canno^  entitle  it  to  ex- 
emption, if  the  use  t^  not  such  as  is  contemplated 
by  the  Constitution  of  1874,  or  the  exempting 
statutes  passed  in  pursuance  of  it. 

Philadelphia  v.  Barber,  160  Pk.  123. 
Philadelphia  v.  Mercantile  Library  Co.,  161  Id.  155. 
Philadelphia  v.  American  S.  S.  Union,  161  Id.  307, 

Ownership  by  a  charitable  organization  and 
application  of  all  proceeds  to  charitable  purposes 
afford  not  the  slightest  claim  to  privilege  from 
the  general  burden  of  taxation.  The  use  and  not 
the  ownership  is  decisive. 

Philadelphia  v,  Pennsylvania  Hospital,  134  Pa.  172. 

The  function  of  the  Act  of  June  4,  1879,  P- 
L.  90,  was  merely  to  mitigate  the  severity  of  the 
Act  of  1874,  by  extending  its  application  to 
charitable  establishments  which  are  in  actual 
course  of  erection. 

We  submit  that  the  terms  of  this  statute, 
however  narrowly  interpreted,  are  of  doubtful 
constitutionality.  Certainly  the  Act  cannot, 
with  due  regard  for  the  constitutional  restriction, 
be  strained  to  afford  exemption  of  property  con- 
taining only  foundation  walls,  which,  by  reason 
of  obstructions  and  uncertainty,  are  left  un- 
touched for  two  years  and  finally  abandoned  so 
so  far  as  the  proposed  charitable  use  is  con- 
cerned. 

It  is  very  questionable  whether  the  Keystone 
Battery  is  a  public  organization. 

Market  Co.  v,  P.  &  R.  Terminal  R.  R.  Co.,  142  Pa. 

580. 
McLeod  V,  Central  Normal  School  Association,  152 
I^  575. 
J.  Martin  Rommely  for  appellee. 
It  was  the  common  law  of  England,  and  has 
been    followed    in    this  country,    that    public 
property  is  exempt  from  taxation,  and  no  con- 
stitutional or  statutory  provision  is  necessary  to 
accomplish  that  purpose. 

Desty  on  Taxation,  p.  34. 

Cooley  on  Taxation,  p.  131,  and  cases  cited. 

People  V,  McCreery,  34  Cal.  43a. 

Trustees  v,  Trenton,  30  N.  J.  Eq.  667. 

People  V,  Salomon,  51  111.  37. 

Directors  of  the  Poor  v.  School  Durectors,  42  Pa.  25. 

Tener  v.  National  Guard,  13  Weekly  Notes,  310. 

The  defendant  is  exempt  as  a  purely  public 
charity.  The  ground  in  question  and  the  build- 
ing, so  far  as  it  was  erected,  were  paid  for  by 
public  subscriptions.  The  militia  oipmization 
is  maintained  by  State  appropriation  and  public 
fAMcriptions./  There  is  no  profit  connected  with 
it  in  apy  way,  and  it  is  conducted  solely  for  the 


benefit  of  the   public,  although,   incidentally, 
instruction  is  imparted  to  its  members. 

July  18, 1895.  Green,  J.  We  think  it  can- 
not be  questioned,  indeed  it  is  not,  that  the 
Keystone  Battery  is  a  purely  public  tharity.  It 
is  a  military  organization  maintained  by  State 
appropriations  and  public  subscriptions,  and  its 
only  object  is  the  gratuitous  service  of  the  pub- 
lic without  any  profit  or  expectation  of  gain. 
The  lot  in  question  was  purchased  for  the  ptnpose 
of  erecting  thereon  an  armory  building  for  the 
use  of  the  Battery,  and  was  of  course  public 
property.  If  the  building  had  been  completed 
and  used  for  its  intended  purpose,  it  is  not  con- 
tended that  it  would  have  been  liable  to  taxation. 
But  the  building  was  only  commenced,  and  then 
abandoned  on  account  of  an  objectionable  loca- 
tion, and  the  appellee  then  sought,  and  finally 
obtained,  another  lot  upon  which  they  afterwards 
erected  a  complete  armory  building.  The  first 
lot  was  finally  sold, -and  the  proceeds  were  used 
in  the  purchase  of  the  new  lot  and  the  erection 
of  the  new  armory.  It  is  argued  for  the  appel- 
lant that  during  the  interval  between  the 
abandonment  of  the  first  building  and  the  erec- 
tion of  the  new  one,  the  first  lot  and  partly 
constructed  building  were  subject  to  taxation. 

But  the  Act  of  June  4,  1879,  P.  L.  90,  pro- 
vides, ''That  nothing  in  the  Act  to  which  this  is 
a  supplement  (Act  of  1874)  shall  be  taken  as 
implying  that  any  building,  though  incomplete 
or  in  course  of  construction,  shall  be  subject  to 
taxation  where  said  building  was  intended 
under  provision  of  said  Act  to  be  exempt  from 
taxation  when  completed." 

It  seems  very  clear  to  us  that  this  Act  is  en- 
tirely applicable  to  the  present  case  even  if  the 
property  would  be  taxable  without  it,  which  is 
very  doubtful.  There  was  nothing  in  the  evi- 
dence to  show  that  the  lot  was  held  for  invest- 
ment purposes  or  for  any  purpose  of  profit.  It 
was  manifestly  held  only  until  it  could  be  sold, 
and  it  was  sold  as  soon  as  a  purchaser  could  be 
obtain^,  and  the  proceeds  uised  for  the  erection 
of  the  new  building. 

Judgment  afhrmed. 

J.  D.  B.,  jr. 

\Cf,  Philadelphia  v.  Jewish  Hospital,  148  Pa.  454.] 
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'94.  as. 
HoweU 


et  al.  V. 


Navember5,l894. 

Mellon  et  al. 


Ejectment — Conversion — Parol   conveyance — 
Parol partition^Evidence —  Charge. 

Where  a  testator  effects  a  co&Tcrsion  it  is  competent 
lor  the  devisees  to  relieve  against  the  conversion  by 
agreement  and  restore  the  property  to  its  original  charac- 
ter as  real  estate. 

la  an  action  of  ejectment  where  the  title  of  defendants 
has  not  been  assailed  for  forty  years,  they  are  not  called 
upon  to  defend  their  title  until  plaintiff^  have  made  out  a 
title  in  themselves  that  is  good  ^rima  facU. 

If  the  evidence  of  a  parol  partition  of  land  depends 
upon  die  declarations  of  the  parties  to  third  persons  in 
the  course  of  conversations,  Uiese  declaratioiis  must  be 
specific  and  definite  as  to  the  contract  and  its  terms. 

Where  the  Court  presents  fiicts  that  are  relied  on  by 
plaintiff  to  establish  his  case,  it  is  error  not  to  call  the  at- 
tention of  the  jury  to  those  presented  by  the  defendant  in 
reply  thereto. 

Appeal  of  Thomas  MeUon,  W.  L.  Scott,  and 
the  Yotaghiogeny  River  Coal  Company,  from 
the  judgment  of  the  Common  Pleas  No.  2,  of 
Allegheny  County,  entered  on  a  verdict  in  an 
action  of  ejectment,  wherein  Llewellyn  Howell, 
Philip  Howell,  Urias  Mathias,  husband  of  Mar- 
garet Mathias,  deceased,  Bertha  Mathias,  of  law- 
lui  age,  William  H.  Mathias,  Frank  S.  Mathias, 
lainors,  and  having  Philip  Howell  as  their  guar- 
dian, all  three  being  children  and  heirs  of  Mar- 
garet Mathias,  who  died  since  suit  brought, 
Adley  C.  Howell,  Martha  Howell,  Samuel  W. 
Howell,  and  Francis  L.  Howell,  were  plaintiff, 
and  the  appellants  were  defendants. 

The  facts  of  this  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Court,  infra. 

The  Court  below,  (Ewing,  J.,)  charged  the 
jury,  inter  aHa^  as  follows: — 

<'The  plaintiffs  allege  that  Llewellyn,  John 
and  Philip,  bought  the  interest  of  their  sisters 
and  the  other  b^^hers,  James  and  Andrew,  that 
is,  all  their  interest  in  the  land.  Now,  as  I  have 
said  to  you,  it  was  not  necessary  that  this  should 
be  in  writing.  They  allege  m  addition,  that 
after  that  was  done,  the  mother  still  being  liv- 
ing,  they  all  consented  bv  arrangement  among 
them,  and  a  partition  of  this  land  was  made 
among  themselves  and  to  some  extent  partition 
fences  made,  and  that  Philip  and  John  took 
their  share  together  and  treated  it  separately  as 
their  own,  from  that  time  until  Llewelljm's 
death,  and  Llewellyn  took  his  share  of  the  land 
separately.  Now,  if  they  did  that,  if  they  were 
in  possession,  if  the^  hid  l>ought  out  the  others, 
whether  by  writing  or  verbcSly,  and  paid,  or 
bargained  for  it,  they  being  the  sole  parties  in- 
terested in  the  land,  at  least  in  the  remainder, 
with  the  consent  of  their  mother,  and  I  think 
even  without  her  consent,  could  make  a  parti- 


tion, and  if  they  formally  and  absolutely  divided 
it,  then  from  that  time  it  ceased  to  be  peraooal 
property  and  became  land  as  to  them ;  to  make 
that  parol  partition  good  they  must  have  actually 
made  it,  agreed  on  the  division  line,  and  occu- 
pied it  as  such,  and  recognized  the  re^ective 
titles  in  severalty  in  eadi  other.  If  that  were 
once  done  then  the  title  would  become  good 
in  each  of  them  severally,  and  it  would  not  be 
divested  by  any  attempt  of  some  of  these  parties 
afterwards,  who  had  sold  out  their  interest  as 
personalty,  to  claim  that  because  there  was  land 
and  the  transfer  was  not  in  writing  it  was  not 
good,  and  to  repudiate  4t.  If  any  one  sold  his 
interest  to  these  parties,  or  any  of  them,  be 
could  not  afterwards  convey  a  title,  because  he 
had  none  to  convey.  And  if  the  three  being 
owners  of  all  the  interests,  made  a  division 
among  themselves  and  entered  into  possesnon 
and  occupied  it  as  such,  one  or  two  of  them 
could  not  afterwards  repudiate  and  claim  Uiat  he 
owned  the  whole  of  it"  (Thirty-fourth  assign- 
ment of  error.) 

And  declined  to  charge  as  follows : — 

«<It  was  not  shown  when  and  how  and  where 
the  division  line  was  located  with  sufficient  cer- 
tainty, and  by  whose  authority,  or  that  k  was 
not  merely  to  designate  that  part  which  die 
widow  permitted  John  to  occupy,  from  the  part 
which  she  retained  to  herself  and  Llewellyn  and 
Philip,  who  continued  with  her,  nor  is  it  shown 
that,  before  it  was  made,  all  the  heirs  had  con- 
sented to  look  to  the  land  as  such,  and  waive  a 
sale,  and  besides,  there  was  no  continuous  fence 
or  oth^  prominent  landmarks  on  die  ground  to 
attract  attention  to  the  alleged  line  when  MeH<m 
purchased  in  1863,  and  he  had  no  notice  or  in- 
timation of  such  a  line  till  a  year  or  more  after- 
iN^irds."    ^wenty- fourth  assignment  of  error.) 

''Fraud  is  not  alleged,  or  presumable,  without 
more  or  better  evidence  to  raise  a  presumption 
of  a»ispiracy  between  John  and  his  five  brothers 
and  sisters  to  defraud  his  children  out  of  a  con- 
tingent remainder  in  the  land  in  dispute ;  or  to 
enable  him  to  defraud  purchasers,  and  still  pre- 
serve the  contingent  remainder  to  his  children. 
The  five  deeds  to  him  are  therefore  unimpeached, 
and  his  honesty  remains  intact ;  and  it  must  be 
inferred  that  Llewellyn's  interest  beyond  his 
one-eighth  was  insignificant  or  forfeited,  bv  rea- 
son of  non-payment  or  compliance  wim  the 
conditions  of  the  parol  executory  agreement 
under  which heclaimc^ ;  or  was  cancelled  by  some 
settlement  or  arrangement  of  him  and  John>  be- 
tween the  date  of  Llewellyn's  will  and  time  of 
his  death."  (Twenty-seventh  assignment  of 
error.) 

''Then,  on  the  hypothesis  of  the  compromise 
verdict  in  the  last  of  the  three  ejectment  cases  of 
Andrew  and  James  against  John  in  1857,  via: 
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that  the  modier  hod  permitted  Llewellyn  and 
John^  under  an  understanding  between  them, 
and  between  them  and  some  or  all  of  the 
brothers  and  sisters,  to  divide  the  place,  subject 
to  the  rights  of  s^ch  of  the  others  as  had  not  given 
their  consent,  and  with  the  purpose  or  intent  of 
paying  for  and  acquiring  the  shares  or  interests 
of  the  others,  as  they  could  afterwards ;  then, 
to  instruct  the  jury  to  bring  in  a  conditional  ver- 
dict for  so  much  as  John  luid  advanced  beyond 
his  proportion  in  paying  off  the  others  in  Llewel- 
lyn's lifetime,  together  with  what  he  advanced 
auod  the  expenses  he  incurred  after  Llewellyn's 
death  in  paying  for  and  acquiring  title  to  shares 
after  Llewellyn's  death,  with  interest  thereon 
from  the  dates  of  such  payments  and  expendi- 
tures."   (Twenty-eighth  assignment  of  error.) 

IV.  B.  Rodders  and  /.  McF.  Rodgers^  (with 
them  P.  C,  Knox  and  James  H,  Reed)^  for  ap- 
pellants. 

<<The  right  of  election  must  be  actually  and 
unequivocally  exercised,  and  the  onus  of  show- 
ing the  act  of  election  lies  on  the  party  alleging 
it" 

Miller  v.  Meetch,  8  IV  425. 

The  election  may  take  place  either  by  express 
declaration  or  by  some  act,  indicating  a  prefer* 
ence  to  enjoy  the  land  in  its  natural  state.  The 
act,  however,  must  be  clear  and  unequivocal, 
and  of  such  a  character  as  to  leave  no  reason- 
able doubt  of  the  intent.  No  inference,  for  ex- 
ample, can  be  drawn  from  mere  lapse  of  time. 
Nor  can  a  reconversion  take  place  as  a  general 
rule,  unless  all  the  parties  in  interest  unite  to 
elect. 

Bispham's  Equity,  sec.  323. 
Reno  V,  Mow,  lao  Pa.  49. 

'The  parties  interested  in  the  fund  may  elect 
to  accept  the  land  unconverted,  and  if  they  do 
so,  will  immediately  acquire  an  estate  therein. 
But  this  must  be  by  some  unequivood  act,  and, 
when  there  are  more  than  one  entitled,  all  of 
them  must  join  in  the  act  of  election,  otherwise 
it  is  nugatory." 

WiUing  V,  Peten,  7  Pft.  289. 

"An  election  to  take  land,  ordered  to  be  sold, 
as  land,  must  be  by  an  unequivocal  act,  and  all 
interested  must  join  in  it." 

Evans's  Appeal,  63  Pa.  183. 
Beatty  v.  Byers,  18  Id.  105. 

Appdlants'  title  is  unassailable.  In  McElfat- 
rick  V.  Hicks,  ai  Pa.  403,  it  was  said :  ''Noth- 
ing can  be  more  plain  than  that  the  declarations 
of  ^  grantor  are  not  evidence  of  ftaud,  as  against 
an  honest  purchaser  for  an  adeauate  considera- 
tion, even  when  made  before  the  execution  of 
the  contract,  and  it  woukl  be  more  abstud,  if 


possible,  to  aUow  declarations  made  after  the 
title  had  passed  to  affect  its  validity." 

Unangst  v,  Goodyear,  141  Pa.  127.' 
Tisch  V.  Utz,  142  Id.  186. 

* 'Neither  vague  reports  of  strangers,  nor  in- 
formation  given  by  a  person  not  interested,  re- 
specting a  defect  of  title,  will  affect  a  purchaser 
without  notice." 

Kerns  v,  Swope,  2  Watts,  75. 
Rbines  v»  Baird,  41  Pa.  265. 
Twitchell  v,  McMortrie.  77  Id.  387. 
Bassett  v,  Nosworthy,  2  Lead.  Cas.  Eq.  47. 
Hottenstein  v.  Lerch,  104  Pk.  454. 
Bryants  Appeal,  loi  Id.  394. 

We  excepted  to  the  whole  charge  as  one*8ided 
and  argumentative ;  and  on  that  point  refer  to 
the  foUowing  expressions  of  opinion  by  this 
Court:— 

"The  resume  should  be  as  full  on  one  side  as 
on  the  other." 

Gehman  v,  Brdman,  105  Pa.  371. 

"Things  of  which  there  is  no  evidence  should 
not  be  blended  with  that  of  which  there  is  evi- 
dence." 

Railway  Company  v.  Schuster,  113  Pa.  412. 

"Where  th^  Court  neglects  to  explain  the  pre- 
cise question  at  issue,  and  calls  attention  to  the 
evidence  of  one  side  only,  the  judgment  will  be 
reversed." 

Rebert/.  Herring,  115  Pa.  599. 

"As  a  general  rule  the  Judge  ought  not  toex« 
press  an  opinion  upon  the  facts;  but  if  he  do 
so,  leaving  the  whole  case  to  the  jury,  it  is  not 
ground  of  reversal,  imless  calculated  to  mis- 
lead." 

Leibig  v.  Steiner,  94  Pa.  466. 

"Though  the  law  be  stated  correctly,  yet  if 
the  Court  comments  upon  the  law  as  to  pra<^- 
sdly  take  away  the  effect  of  the  statement,  and 
influence  them  into  disregarding  it,  it  is  error." 

McFadden  v.  Reynolds,  20  Weekly  Notes,  312. 

In  a  case  of  this  kind,  "the  law  should  be 
stated  so  clearly  and  unequivocally  as  to  leave 
the  jury  no  avenue  of  escape  from  their  sworn 
duty." 

Qttinby  v.  Railway  Co.,  2  Del.  285. 

Boyd  Crumrinef  (with  him  /.  P.  Paikrson 
and  D.  P.  Patterson)^  for  appeUees. 

The  defendants  stand  in  the  shoes  of  John 
Howell.  The  doctrine  of  protection  to  a  iona 
fide  purchaser,  for  value  and  without  notice,  is 
applicable  only  in  favor  of  the  purchaser  of  a 
legal  title  perfect  on  its  face,  and  it  is  thea  that 
the  purchaser  is  protected  against  equities  of 
which  he  has  had  no  notice. 
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Cas.Eq.,Ed.  1877*  65. 
Rttckanan  v.  Dedcer,  8  C.  E.  Green,  283. 
Read  v.  Dickey,  2  Witts,  465. 
Ckew  V.  Barnet,  II  S.  ft  R.  39a. 

In  purchasing  John  Howell's  tide  in  1863, 
whatever  was  its  nature,  Thomas  Mellon  was 
affected  by  constructive  notice  of  all  facts  shown 
by  public  records  in  the  line  of  the  title,  as  well 
as  of  all  facts  as  to  which  those  records  should 
put  him  upon  an  inquiry  that,  to  an  ordinarily 
fair  and  prudent  man  acting  cautiously,  should 
lead  to  knowledge. 

Knapp  V,  Bailey,  79  Me.  195. 

Pringfe  v,  Pringle,  5  Sandford,  157. 

The  evidence  adduced  by  the  plaintiffs  below 
was  entirely  submissible  and  sufficient  to  estab- 
lish the  purchase  by  Llewellyn,  Jr.,  John  and 
Philip,  of  the  interests  of  the  other  "heirs," 
and  the  parol  petition  subsequently  made  by 
them. 

Possession  is  an  evidence  of  ownership,  even 
of  chattels. 

Entriken  v.  Brown,  3a  Pa.  364. 
Robinson  v,  Hodgson,  73  Id.  ao2. 
Coxe  V.  Deringer,  78  Id.  289. 

And  death  does  not  terminate  such  presump- 
tion. . 

Whart.  Ev.,  sec.  1332. 

Jones  V.  Bland,  112  Pa.  177. 

Carter  v.  Tlnicum  Fishing  Co.,  77  Id.  315. 

Evidence,  sufficient  to  establish  a  parol  sale  of 
land,  is  not  required  to  prove  a  parol  partition ; 
it  is  not  for  the  Court  but  for  the  jury,  as  in 
other 


McKnigfat  V.  BcU,  135  t>a.  370. 

Upon  several  grounds,  on  our  evidence  prop- 
erly submitted,  John  Howell  was  conclusively 
estopped  from  setting  up  any  title  to  the  land  in 
dispute,  and  by  his  estoppel  the  defendants  here 
are  bound. 

In  Pennsylvania  equitable  principles  are  en- 
forced in  all  common  law  actions,  and  e^cially 
in  ejectment. 

Peebles  v.  Reading,  8  S.  A  R.  491. 

"In  addition  to  estoppels  by  deed,  there  are 
two  classes  of  admissions  which  fall  under  this 
head  of  conclusive  presumptions  of  law;  namely, 
solemn  admissions^  or  admissions  in  judicio^ 
which  have  been  made  in  the  course  of  judicial 
proceedings,  either  expressly  and  as  a  substitute 
for  proof  of  the  feet,  or  tacitly  by  pleading ; 
and  unsolemn  admissions ^  extra  jtuUcium^  which 
have  been  acted  upon,  or  have  been  made  to 
influence  the  conduct  of  others,  or  to  derive 
some  advantage  to  the  party,  and  which  cannot 
afterwards  be  denied  without  a  breach  df  good 
faith." 

I  Greenl.  Et.,  sec.  27. 


The  first  of  the  above-described  estoppels 
may  be  called  estoppels  by  record.  Sudi  was 
the  compromise  verdict  taken  in  the  eiectmeat 
of  1856  against  John  Howell. 

Miller  v.  Springer,  70  Pa.  969 ;  88  Id.  ao3. 

Dnfiiey  v.  Pre^^rterian  Chnrdi,  48  Id.  46. 

Cnmmings'  Estate,  153  Id.  399. 

Another  of  the  kinds  of  estoppel,  mentioned 
by  Greenleaf,  supra^  p.  36,  are  those  by  "un- 
solemn admissions,  extra  ^udicium^^^  etc.,  or  es- 
toppels in  pais  by  acts  and  conduct 

One  who,  by  positive  acts,  induces  another  to 
purchase  land  of  which  he  himself  is  the  true 
owner,  is  thereafter  estopped  from  setting  up  his 
title  against  the  purchaser,  although  at  the  tinie 
of  the  inducement  he  acted  in  good  fiuth  and  in 
ignorance  of  his  own  rights. 

Miller's  App.,  84  Pa.  391. 
Pntnam  v.  Tjrler,  117  Id.  570. 

July  18, 1895.  Williams,  J.  This  is  an  im- 
portant case,  whether  regard  l>e  had  to  the  valtie 
of  the  property  in  controversy,  or  to  the  questions 
involved.  The  assignments  of  error  are  tiiirty-six 
in  number  and  cover  thirty-five  pages  of  the  ap- 
pellants' paper  book.  The  printed  briefs  aggre- 
gate about  two  hundred  pages  more.  It  is  by  no 
means  easy  to  arrange  and  condense  the  facts 
and  the  questions  presented  by  them  so  as  to 
bring  a  discussion  of  them  within  reasonable 
limits. 

Nearly  seventy  years  before  this  suit  was 
brought  Llewelljrn  Howell,  Sr.,  who  owned  tbe 
farm,  of  which  the  land  in  controversy  was  part, 
died  testate.  He  left  a  widow  and  nine  children 
to  survive  him.  He  gave  the  use  of  his  farm  to 
his  widow  until  the  youngest  child  should  come 
of  age,  and  directed  that  it  should  then  be  sold. 
One-third  of  the  purchase  money  was  to  be  in- 
vested for  the  use  of  the  widow  during  life  and 
the  other  two*thirds  to  be  divided  among  the 
children.  He  gave  to  his  widow,  however,  the 
right  to  elect  whether  the  sale  should  take  place 
at  the  time  designated  by  him,  or  not  until  her 
own  death.  She  elected  that  it  should  remain 
unsold.  She  survived  her  husband  about  thirty 
years,  dying  in  February,  1853. 

The  plaintiffs  are  the  children  of  John  Hoifell, 
one  of  the  sons  of  Llewellyn  Howell,  Sr.,  but 
they  claim  title  as  the  devisees  of  Lie  well  vn,  Jr., 
who  was  another  of  the  sons  of  Llewellyn,  Sr. 
To  support  their  title  they  rely  upon  parol  sales 
alleged  to  have  been  made  in  1836  and  1837  by 
the  children  of  the  elder  Howell  to  their  three 
brothers,  John,  Llewellyn,  Jr.  and  Philip ;  and 
a  subsequent  parol  partition  between  the  par- 
chasers  by  which  the  land  now  in  controversy 
became  the  property  of  Llewellyn,  Jr. 

The  defendants  claim  under  John  Howell,  the 
father  of  the  plaintiffs,  who  claimed  to  be  the 
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owner  of  seven*eighths  of  the  land  as  heir  at  law 
and  as  the  vendee  of  six  other  heirs  at  law  of  his 
father,  from  whom  he  held  conveyances  of  their 
title. 

It  is  conceded  on  all  sides  that  the  will  of 
lie  well  vn  Howell,  Sr.,  converted  his  farm  into 
personalty ;  and  that  the  share  of  each  of  his 
children  was  not  land  but  a  sum  of  money  out  of 
the  proceeds  of  the  sale  which  his  executors  were 
directed  to  make.  But  it  was  competent  for  the 
deritees  to  relieve  against  this  conversion  by 
agreement,  and  restore  the  property  to  its  origi- 
nal character  as  real  estate.  The  plaintiflfs  allege 
that  this  was  done  at  the  time  the  parol  sales 
under  which  they  claim  were  eflfected,  and  the 
parol  partition  made  between  the  purchasers. 
The  defendants  insist  that  no  parol  sales  were  in 
(act  consummated,  and  allege  that  the  re-con- 
version took  place  when  the  several  heirs  at  law 
conveyed  to  John  Howell,  their  grantor.  There 
is,  therefore,  no  allegation  that  the  interest  or 
title  of  either  party  is  now  personal,  and  no  de- 
nial that  for  at  least  thirty  years  it  has  been 
restored  to  its  original  character  as  land. 

This  is  an.  equitable  ejectment.  The  plaintiflfs 
are  asserting  a  title  tha,t  rests  on  the  alleged  parol 
contracts  of  sale  and  the  alleged  subsequent  parol 
contract  for  partition.  They  are  out  of  posses- 
sion, and  for  about  forty  years  the  defendants 
have  been  in  possession  claiming  title.  The 
plaintiflb  must  recover,  if  they  recover  at  all, 
upon  the  strength  of  their  own  title,  for  the  de- 
fendants may  stand  upon  their  possession  until  a 
valid  title  Js  established  in  the  plaintiflfs.  Potidr 
est  conditio  defendentis  is  a  maxim  of  equity  as 
well  as  of  law  and  the  defendants  are  not  called 
upon  toddend  their  possession  until  the  plain- 
tiflfs establish  a  title  that  is  good,  prima  facie ^  to 
the  land  in  controversy.  Was  such  a  title  shown 
or  was  the  evidence  in  support  of  it  submitted  to 
the  jufy  under  suitable  instructions  ? 

'tht  title  set  up  was  as  to  one  share,  or  an 
emd  undivided  eighth  part,  the  title  of  Llewellyn 
Howell,  Jr.,  under  his  father's  will;  and  as  to 
the  other  seven-eighths  it  was  the  title  of  his 
brothers  and  sisters  under  the  same  will  which  it 
was  alleged  he  held.  The  title  of  two  of  his 
sisters  appears  to  have  been  conveyed  by  deed  to 
him  and  his  brothers  Philip  and  John  as  tenants 
in  common.  These  deeds  were  found  in  the 
possession  of  John,  and  no  reason  for  disregard- 
ing them  has  been  shown.  So  far  as  the  evidence 
indicates  they  were  valid  conveyances,  and  they 
left  nothing  in  the  respective  grantors  to  pass  by 
their  subsequent  deeds  to  John.  Llewell)m,  Jr., 
appears,  therefore,  to  have  held  at  least  his  own 
share  and  an  undivided  one-third  of  the  two 
shares  of  his  sisters,  Sarah  and  Martha.  The 
shares  of  James  and  Andrew  and  of  Eslther  and 
Mary  it  is  alleged  were  bought  by  the  three 


brothers,  John,  Llewellyn,  Jr.  and  Philip,  as. 
tenants  in  common ;  and  the  interest  of  John 
and  Philip  in  the  land  in  controversy,  it  is 
claimed,  passed  to  Llewellyn,  Jr.,  by  a  parol  con* 
tract  for  partition  which  was  executed  by  the 
running  and  marking  of  a  division  line  on  the 
^ound,  and  by  a  continued  use  or  possession  in 
accordance  therewith  extending  op  to  the  death 
of  Llewellyn,  Jr.,  in  185 1.  It  will  thus  be  seen 
that  as  to  four  shares  the  title  of  Llewellyn,  Jr.,. 
rested  on  separate  parol  sales;  and  as  to  the 
shares  of  John  and  Philip  as  devisees,  and  as 
tenants  in  common  of  the  shares  acquired  by 
purchs^,  it  rest^  on  a  parol  partition. 

I  am  unable  to  discover  the  proof  of  a  parol 
contract  made  between  the  three  brothers  and 
either  of  the  other  heirs  for  the  purchase  of  his 
or  her  Aare  at  an  agreed  price.  The  existence 
of  such  contracts  must  be  gathered,  so  far  as  the 
proofs  before  us  show,  from  the  declarations  of 
the  parties  made  to  strangers  in  the  course  of 
conversations  of  which  we  have  but  a  fragment 
before  us.  These  declarations  are  general  and 
indefinite  in  their  character  and  do  not  show  any 
of  the  terms  of  either  of  the  alleged  contracts. 
Thus  one  witness  says  he  heard  John  and  Llewel- 
lyn, Jr.,  say  they  had  bought  out  their  brothers 
and  sisters.  The  same  witness  says  that  as  late 
as  1848,  some  ten  years  after  the  alleged  parti- 
tion was  had,  he  heard  Llewellyn,  Jr. ,  say  that  he 
would  be  able  to  pay  oflT  the  heirs  out  of  the  pro- 
ceeds of  the  timber  on  the  land.  Another  witness 
says  that  in  1840,  Llewellyn  told  him  they  had 
bought  out  the  other  heirs,  had  paid  part  of  the 
purchase  money  and  were  going  to  pay  the  bal- 
ance. Still  another  says  that  John  and  Llewellyn 
told  him  they  had  bought  out  four  of  the  heirs. 

The  proofs  of  the  parol  partition  are  equally 
wanting  in  definiteness  and  certainty.  There  is 
no  proof  of  an  agreement  to  divide  what  they 
had  before  held  in  common.  There  is  no  proof 
of  the  actual  running  of  a  partition  line  on  the 
ground  by  the  parties.  The  existence  of  the  liiie 
and  its  purpose  must  be  gathered  from  the  de- 
clarations of  the  parties  to  persons  in  their  em* 
ploy  and  to  their  neighbors.  Thus  Mr.  Ball 
testifies  that  John  and  Llewellyn  showed  him  a 
fence  and  told  him  it  was  the  dividing  line.  Mc- 
Fadden  says  there  was  no  fence  right  on  the  line 
but  within  '^maybeten  rods  and  some  places  not 
so  far.  It  run  down  to  what  was  called  the 
Murphy  line.  It  didn't  follow  the  line  right 
through."  Dougherty  says  he  worked  up  to  a 
fence  they  called  the  division  line,  and  that  he 
understood  Llewellyn  had  the  north  side  of  it  and 
John  the  south  side.  In  answer  to  the  question 
"did  they  state  to  you  when  or  how  they  divided 
it"  (the  farm)  ?  he  said  ''Not  to  my  recollec- 
tion," 

The  fact  that  two  brick  houses  were  built  upon 
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the  land  was  greatly  relied  on  as  showing  that  a 
partition  had  been  made ;  but  these  houses  were 
built  of  brick  made  by  John  and  Llewellyn  in 
common,  and,  during  the  life  time  of  the  mother, 
liewellyn  and  his  mother  lived  in  one.  John 
and^his  family  lived  in  the  other.  Under  what 
arrangement  with  their  mother,  the  life  tenant, 
or  with  each  other,  the  occupancy  of  the  farm 
was  divided  or  the  houses  built  the  evidence  is 
^ent. 

This  was  the  case  of  the  plaintiff.  We  do  not 
say  it  should  not  have  gone  to  the  jury,  but  we 
•do  say  that  if  submitted  to  the  jury  it  should  have 
been  done  with  care  and  with  very  definite  in- 
structions as  to  what  it  was  necessary  the  jury 
should  find  in  order  to  sustain  the  plaintiffs 
dtle. 

But  there  was  pertinent  and  important  evi- 
dence on  the  part  of  the  defendants  that  was  en 
titled  to  the  like  careful  treatment.  As  to  the 
parol  sales  it  is  clear  that  each  of  the  alleged 
vendors  took  a  different  view  of  the  effect  of  the 
negotiations  between  themselves  and  Llewellyn 
from  that  which  he  entertained.  They  have, 
each  of  them,  made  a  sale  to  John  since  Llewel- 
lyn's death  and  executed  a  deed  to  him  for  the 
respective  shares  held  by  them.  They  disavow 
and  repudiate  the  sale  alleged  to  have  been 
made  by  them  by  parol,  and  assert  their  owner- 
ship  after  Llewellyn's  death  and  probate  of  his 
will.  His  two  alleged  co-tenants  repudiate  the 
purchases  in  common,  and  the  subsequent  parol 
partition  set  up  by  the  plaintiffs.  Llewellyn  died 
in  January,  1851.  The  sale  by  John  to  Mellon 
did  not  take  place  until  the  2Sth  of  August, 
1863. 

The  third  action  of  ejectment  brought  by 
James  and  Andrew  against  John  terminated  in  a 
verdict  in  favor  of  James  for  fifty  acres  in  the 
extreme  north  end  of  the  original  farm  in  1857. 
Since  that  time  at  least  John  has  been  in  the  un- 
disputed occupancy  of  all  the  rest  of  the  land 
Occupied  by  Llewellyn  and  his  mother,  including 
the  land  now  in  controversy.  That  he  had  been 
in  the  exclusive  occupancy  from  the  time  of 
Llewellyn's  death  subject  only  to  the  life  estate 
of  his  mother  is  fairly  inferable  from  the  fact 
that  the  first  action  of  ejectment  brought  by 
James  and  Andrew  was  begun  in  June,  1852. 
The  mother  was  still  living  in  the  house  which 
Llewellyn  had  occupied  with  her  from  the  time 
of  its  erection  and  was  made  a  co-defendant  with 
John  and  Philip  in  the  action.  These  signifi- 
cant circumstances  should  have  been  set  over 
against  the  indefinite  declarations  relied  on  by 
the  plaintiffs  to  prove  the  several  parol  sales,  and 
the  parol  partition  on  which  their  title  to  most 
of  the  land  claimed  depended.  The  attention 
of  the  jury,  having  been  drawn  by  the  learned 
Judge  to  the  proofs  on  the  part  of  the  plaintiffs, 


should  have  been  drawn  to  the  evidence  in  re- 
ply thereto  by  the  defendants,  and  they  should 
have  been  directed  to  consider  it  in  determining 
the  weight  to  be  given  to  the  testimony  of  tiie 
aged  witnesses  who  undertook  to  give  declara- 
tions made  in  their  hearing  a  half  century  befoie 
they  were  called  to  testify  to  them.  The  im- 
portant questions  for  the  jury  were,  first,  does 
the  evidence  fairly  show  the  actual  making  of 
the  parol  sales  under  which  the  three  brotfiers 
acquired  the  titles  of  their  brothers  and  sisteis  in 
the  farm  ?  If  not,  then  the  plaintiflfe  can  only 
recover  the  undivided  shwe  which  Llewellyn 
holds  as  heir  at  law  of  his  father  and  one-third 
of  the  shares  of  his  sisters  Sarah  and  Esther. 

If  the  jury  should  reach  the  other  conclusion, 
that  the  parol  sales  are  satis&ctorily  proved*  then 
the  second  question  relates  to  the  parol  parti- 
tion. If  this  is  not  established  the  plaintiffs  can- 
not recover  though  the  jury  should  find  for  them 
upon  the  first  question.  But  if  both  questions 
be  found  for  the  plaintifi&  then  they  should  re- 
cover in  this  action  the  land  they  claim.  In 
considering  the  second  question,  the  erection  of 
the  two  houses  does  not  seem  to  us  to  play  any 
important  part.  One  of  them  was  built  about 
1837  and  the  other  about  1839.  The  brick  for 
both  were  prepared  and  burned  by  the  family, 
or  such  of  them  as  then  lived  at  home  with  ttte 
mother,  and  the  work  upon  them  was  done  in 
the  same  manner.  The  houses  were  apparently 
built  by  a  common  effort  and  for  the  common 
benefit. 

The  marriage  of  John  did  not  occur  till  three 
or  four  years  later,  and  he  continued  to  live  urith 
his  mother  till  his  marriage  took  place.  He 
then  moved  into  the  house  on  the  southern  part 
of  the  farm  which  had  not  previously  been  occu- 
pied. There  is  nothing  in  all  this  that  bears 
with  any  directness  on  the  makine  of  a  contract 
for  partition  between  John,  LleweUyn  and  Pl^ip 
as  owners  in  common.  The  proofe  offered  to 
show  the  making  of  a  division  line  separating  the 
farm  into  two  purparts  by  way  of  amicable  par- 
tition between  the  three  brothers  is,  to  say  the 
least,  vague  and  uncertain .  When  the  line  was  set- 
tled upon,  for  what  purpose  it  was  intended,  aod 
just  where  it  ran,  it  would  be  difficult  to  determine 
from  the  evidence.  The  jury  should  have  tjeen 
told  what  facts  it  was  necessary  for  them  tq  find 
in  order  to  justify  them  in  sustaining  the  alleged 
parol  partition,  and  their  attention  should  have 
been  drawn  to  the  evidence  from  which  these 
facts  must  be  fouinl,  if  found  at  all. 

The  trouble  with  the  charge  is  in  its  manner 
and  general  effect.  The  learned  Judge  seemis  to 
have  been  satisfied  by  the  evidence  that  the  parol 
sales  were  established  and  the  partition  and  ^ 
boundary  line  made  as  alleged  by  the  plaintiflg.  He 
instructed  the  jury  in  answer  to  the  defendants' 
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third  point,  ^<If  the  evidence  of  the  plaintilT  is 
believed  it  is  sufficient  to  establish  a  {purchase  by 
liewellvn,  John  and  Philip  of  the  interests  of 
their  other  brothers  and  sisters  in  the  whole  farm 
and  its  proceeds,  and  that  they  being  owners 
thereof  with  consent  and  agreement  of  their 
mother  made  a  parol  partition  of  the  land  among 
themselves  by  which  the  share  of  Llewellyn  Ho- 
well, Jr.,  was  set  apart  by  definite  metes  and 
bounds  and  occupied  bv  him  as  such  to  the  time 
of  his  death.  It  is  a  &ct  for  the  jury."  But 
this  left  to  the  jury  little  but  the  question  of 
credibility.  They  were  told  that  the  evidence 
was  sufficient  to  establish  the  title  of  the  plaintiff 
<'if  it  is  believed."  It  was  the  credibility  of  the 
plaintiffs'  witnesses,  and  not  the  vague  and  un- 
certain character  of  their  testimony,  to  which 
the  attention  of  the  jury  was  directed.  Their 
testimony  might  all  be  true  and  yet  the  jury 
might  nol^have  been  able  to  find  from  it  the 
several  parol  contracts  of  sale,  or  that  if  made  in 
terms  they  were  ever  actually  carried  into  effect. 
The  subsequent  conduct  of  all  the  parties  was 
inconsistent  with  the  sales  alleged,  and  the  duty 
oif  the  jury  was  to  determine  not  a  question  of 
cr^ibility  merely,  but  a  question  of  the  weight 
of  the  evidence  taken  as  a  whole.  Did  it  show 
in  a  satis&ctory  manner  the  making  of  the  var- 
ions  jparol  agreements  alleged  ?  Or  were  the  de- 
clarations proved  by  the  witnesses  consistent 
with  the  existence  of  negotiations  that  did  not, 
except  in  the  cases  of  Martha  and  Esther,  ripen 
into  valid  agreements  of  sale  ?  The  assignments 
of  error  numbered  24,  27,  28  and  34  present 
instructions  that  are  objectionable  as  presenting 
in  too  strong  a  light  the  facts  relied  on  by  the 
plaintiffs,  without  any  allusion  to  the  circum- 
stances presented  by  the  defendants  as  an  an- 
swer to  them.  These  circumstances  were  en- 
titfed  to  a  careful  consideration,  and  while  re- 
maining uncontroverted  and  unexplained  were 
inconsistent  with  the  theory  of  the  plaintiffs,  and 
a  forcible  reply  ^to  it. 

In  All  other  ;^espects  this  case  was  tried  with 
aUlity  and  wiUi  great  clearness  by  the  learned 
JMgjt,  but  the  conclusion  is  not  easily  to  be 
avoided  that  the  charge  as  a  whole  was  calcu 
]gjM  to  lead  the  jury  to  a  verdict  in  favor  of  the 
plaintiffs  by  the  prominence  it  gave  to  the  plain- 
tilb'  case,  and  bv  its  failure  to  present  the  cir* 
cntostimces  rdiea  on  by  the  defendants  as  an  an- 
8#et  thereto. 

The  judgment  is  reversed  and  a  venire  facias 
de  novo  is  awarded. 

w.  D.  N. 


Jan.  '95,  285.  March  7,  1895. 

City  of  Reading  ▼.  O'Reilly  et  al. 

Streets — Paving  and  grading  of^-^Necessary 
preliminaries — Void  ordinance — Act  of  May 
7, 1876^  P.  L.  94. 

The  Act  of  May  i,  1876,  in  reference  to  cities  not 
of  the  first  class,  re^nirinK  that  ordinances  for  pavings 
etc.,  shall  net  be  valid  unless  a  plan,  etc.,  be  miude  and 
attached  to  the  ordinance  before  its  passage,  means  that 
the  plan,  estimates,  etc.,  shall  be  made  m  view  of  the 
specific  ordinance. 

The  prerequisites  to  die  passage  of  an  ordinance  must 
be  had  with  direct  reference  to  and  in  the  very  coarse  of 
the  legislation  itself;  otherwise,  the  main  object  of  the 
statute  is  not  accomplished. 

Whether  property  is  urban  or  rural  is  usually  a  ques- 
tion for  the  jury,  because  it  is  one  of  fiict ;  but  where  the 
foots  are  agreed  upon,  it  becomes  a  question  of  law  for 
the  Court  as  in  other  cases. 

Municipal  claims  for  Paving,  etc.,  are  m  rem,  and 
there  is  now  authority  for  diTiding  up  Uie  assessment  and 
filing  a  lien  against  the  **right  and  title"  of  one  joint 


Appeal  of  the  City  of  Reading,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  of  Berks 
County,  entered  on  a  lien  filed  against  Catharine 
Celia  O'Reilly  et  al.^  defendants. 

The  fiEu:ts  are  stated  in  the  opinion  of  the 
Supreme  Court,  ifrfra. 

William  J,  Pourke,  city  solicitor,  for  appel- 
lant. 

The  first  ordinance  introduced  into  councils 
after  making  a  map  or  plan,  with  schedules  and 
estimates,  was  select  council  bill  No.  37,  to 
which  they  were  admittedly  attached.  This  or- 
dinance was  defeated,  and  subsequently  com- 
mon council  bill  No.  30  was  introduced  and 
passed,  and  the  jury  by  its  verdict  has  found 
that  the  map  or  plan,  schedule  and  estimates 
were  detached  from  select  council  bill  No.  37, 
and  were  attached  to  common  council  bill  No. 
30  before  its  passc^e,  it  being  admitted  that  no 
map  or  plan,  schedule  and  estimates  were  made 
other  than  those  attached  to  select  council  bill 
No.  37.  One  of  the  questions  in  the  Court  be- 
low,  therefore,  was  whether  or  not  it  was  necessary 
to  dfect  a  valid  ordinance,  that  coimcils  should 
adopt  a  new  resolution  for  the  appointment  of 
viewers  and  have  a  new  map  or  pUin,  schedules 
and  estimates  made  in  order  to  bind  abutting 
property  owners  under  common  council  bill  No. 
30,  and  having  fisdled  to  adopt  the  same,  whether 
the  ordinance  is  nuU  and  void. 

The  jury  having  found  a  verdict  in  favor  of 
the  plaintiff,  establishes  the  fact  that  these  papers 
were  appended  to  common  council  bill  No.  30 
before  its  passage  through  councils,  and  is,  there- 
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fore,  final  and  incontrovertible.    That  this 
the  undoubted  law  is  well  established. 

Oil  City  V.  Morris,  i  Pmnypftcker,  4J0. 

Eric  City  v.  Brady,  127  Piu  169. 

Sccly  V.  City  of  Pittsburgh,  82  Piu  360. 

From  these  decisions  it  follows  that  whether 
the  view  or  other  statutory  prerequisites  were  in 
fact  made,  is  for  the  jury.  The  facts,  as  they 
were  developed  in  Beaumont  z^.Wilkesbarre,  142 
Pa.'  198,  were  very  much  like  those  presented  in 
the  present  case,  although  a  greater  length  of 
time  elai»ed  between  the  time  of  complying 
with  the  provisions  of  Act  of  May  i,  1876,  and 
the  passage  of  the  ordinance  in  that  case,  than  in 
the  case  now  before  the  Court. 

KeUy  V.  City  of  Pittsburjh,  85  P*.  170. 

Craig  V.  Qty  of  Phila.,  89  Id.  265. 
The  foot  front  rule  of  assessments  for  local 
improvements  has  been  recognized  as  a  /ust  and 
equitable  method  both  in  this  and  other  States. 

Pennock  v.  Hoover,  5  Rawle,  291. 

Pittsburgh  v.  Woods,  44  Pa.  113. 

Magee  v.  Commonwealth,  46  Id.  358. 

Schenley  v,  AUegheny,  25  Id.  128. 

Stroud  If.  Phila.,  61  Id.  255. 

Phila.  V.  Coalston,  118  Id.  541. 

2  Dillon's  Man.  Corp.  sec  761. 

Cooley  on  Taxation,  446. 

Oliirer  v,  Montgomery  #/«/.,  42  Iowa,  36. 

The  lien  was  filed  against  the  right,  title  and 
interest  of  the  defendants ;  upon  execution  this 
is  what  would  be  sold.  The  purchaser  would  step 
into  the  shoes  of  the  defendants,  and  would  have 
his  action  of  partition  if  he  chose.  The  reasons 
which  might  be  urged  against  our  position  are  only 
such  as  would  follow  in  the  train  of  regarding 
the  city  of  Reading  and  the  defendants  as  joint 
tenants  under  the  law,  with  the  subsequent  inci- 
dents of  survivorship  and  non-compulsion  to 
partition,  and  not  as  tenants  in  common  by  the 
statute.  Being,  however,  tenants  in  common 
under  the  law,  these  reasons  fall. 

E.  H,  Deysher,  {O'Reilly  with  him),  for  ap- 
pellees. 

We  contend  that  every  legal  prerequisite  of  a 
valid  ordinance  which  was  connected  with  the 
defeated  ordinance  fell  with  it,  and  that  in  order 
to  bind  abutting  property  owners  it  was  neces- 
sary to  begin  de  novo.  The  Act  of  May  i,  1876, 
makes  null  and  void  any  ordinance  passed  before 
councils  have  caused  the  city  engineer  to  make  an 
estimate  of  the  total  costs,  etc.,  and  the  city  or- 
dinance of  October  12,  1877,  section  2,  pro- 
vides that,  "Where  councils  may  decide  to  grade 
or  macadamize  any  avenue,  street,  or  alley,  or 
part  thereof,  or  upon  the  petition  of  a  majority  of 
the  real  estate  owners  to  pave  the  same,  councils 
shall,  by  joint  resolution,  order  the  city  engineer 
to  make  an  estimate,"  etc.  The  cases  of  Oil 
City  V,  Morris,  i  Pennypacker,  420,  and  Erie 
City  V.  Brady,  127  Pa.  169,  both  decide  that  the 


estimate,  map,  plan  by  the  engineer  and  the 
view  by  the  viewers,  must  be  made  before  the 
introduction  of  the  ordinance  authorising  the 
improvement  and  attached  to  it.  So  far  as  these 
cases  are  applicable  they  sustain  the  contention 
of  the  appeUees. 

The  proceeding  by  <'  scire  focias  upon  a  claim 
of  this  kind  is  a  proceeding  in  rem.'' 

Jimcdon  R.  R.  v.  Philadelphia,  8S  Pk.  428. 

Each  owner  has  an  undivided  moiety  in  the 
whole ;  therefore,  the  assessment  must  be  against 
the  whole  property,  Acre  cannot  be  a  subdivi- 
sion of  interests. 

Foster  it  al.  v.  Fowler  gta/.,6oFtL.  27. 
Oliver  v.  Montgomery  it  s/.,  42  Iowa,  36. 
Washington  Ave.,  69  Pa.  362. 
Seely  v.  City  bf  Pittsbugh,  82  Id.  360. 
Craig  V.  City  of  Philadelphia,  89  Id.  265. 
City  of  Scranton  v.  Pennsylvania  Coal  Co.,  10$  Id. 
445»  449. 

July  18,  1895.  Mitchell,  J.  The  Act  of 
May  I,  1876,  P.  L.  94,  provides  that  councils  of 
cities  not  of  the  first  class  <^shall  not  pass  any 
ordinance  authorizing  the  grading  or  paving  of 
any  street  ....  before  they  have  caused  the 
city  engineer  to  make  an  estimate  of  the  total 
cost  of  such  improvement,  particularly  stating 
the  items  and  the  cost  of  each,  and  a  map  or 
plan  of  all  the  property  liable  to  assessment  for 
the  cost  of  the  same,  and  also  cause  the  board 
of  viewers  to  view  the  property  and  make  a 
schedule  showing  the  total  cash  value  of  die 
same  as  nearly  as  can  be  ascertained,  and  the 
amount  each  property  owner  will  be  liable  to 
pay  for  such  improvement ;  which  estimate,  map 
or  plan  and  schedule  shall  be  attached  to  the  or- 
dinance before  its  passage  and  shall  remain  on 
file  in  the  proper  office  for  the  benefit  of  aU  per- 
sons interested,  <*and  any  ordinance  for  paving, 
etc.,  passed  before  compliance  with  this  require- 
ment shall  be  void." 

The  select  council  of  the  city  of  Reading  on 
August  9,  1886,  passed  an  ordinance  S.  C.  No. 
37,  for  the  grading  of  South  street.  This  ordi- 
nance had  the  necessary  plan,  estimate,  etc.,  at- 
tached, as  the  Act  of  1876  required,  but  on  com- 
ing up  in  common  council,  September  2,  x886, 
it  was  defeated. 

On  September  27,  1886,  a  new  ordinance  C. 
C.  No.  30,  was  introduced  into  common  comctl, 
and  on  October  11,  1886,  it  was  passed  by  both 
chambers.  This  ordinance  was  not  preceded  by 
any  action  of  councils  causing  the  city  engineer 
to  make  an  estimate,  plan,  etc.,  in  connection 
with  it,  but  at  some  time,  which  the  jury  have 
found  was  before  final  passage,  the  plan^  esti- 
mate, etc.,  belonging  to  the  defeated  ofdinanoe 
S.  C.  No.  37,  were  detached  therefrom,  and  at- 
tached to  the  new  ordinance  C.  C.  No.  30. 
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These  facts  being  undisputed,  the  question 
raised  by  the  first  point  reserved  is  whether  they 
show  a  sufficient  compliance  with  the  Act  of 
1876  to  make  the  second  ordinance,  C.  C.  No. 
30,  valid.  We  are  clearly  of  opinion  that  they 
do  not. 

It  would  be  sufficient  objection  for  the  pur- 
poses of  this  case  that  the  attachment  of  the 
plan,  etc.,  to  the  new  ordinance  was  not  done  at 
the  command,  or  by  the  authority  of  councils, 
nor  so  &r  as  appears  even  with  their  knowledge 
as  a  body,  though  some  of  the  members  knew  of 
it.  It  was  the  act  of  the  city  clerk  of  his  own 
motion  or  on  the  suggestion  of  a  member  as  to 
the  necessity  for  it.  This  was  entirely  insuffi- 
cient. The  statute  contemplates  that  it  shall  be 
done  by  councils  as  a  body,  in  their  legislative 
capacity,  so  that  all  the  members  shall  have  no- 
tice or  knowledge  of  the  facts  which  are  made 
a  {Hrerequisite  to  their  valid  legislative  action. 

But  even  if  the  attachment  of  the  old  plan  to 
the  new  ordinance  had  been  by  command  of 
councils  themselves  that  alone  would  not  have 
been  sufficient.  The  main  object  of  the  Act  of 
1876  was  to  compel  councils  when  passing  the 
ordinance  to  have  before  their  immediate  view 
the  situation  of  the  property  on  the  street,  the 
{H-obable  cost  of  the  improvement,  and  the  dis- 
tribution of  the  burden  on  the  lot  owners  who 
were  to  be  called  upon  to  pay.  Incidentally  also 
the  same  information  was  to  be  for  the  benefit 
of  lot  owners  and  others  interested,  and  to  this 
end  the  plan,  etc.,  were  to  remain  on  file.  But 
the  main  purpose  was  to  serve  as  a  check  on 
ignorant  and  inconsiderate  legislation,  by  bring- 
ing the  most  important  relevant  facts  to  the 
direct  notice  of  the  members  and  the  body 
when  in  the  act  of  legislating  upon  them.  It  is 
part  of  the  system  which  is  found  in  the  consti- 
tutional provisions  that  the  subject  of  bills  shall 
be  clearly  expressed  in  their  titles,  and  that  no 
bill  shall  be  revived,  amended,  etc.,  by  reference 
to  title  only,  but  by  re-enactment  at  length,  and 
which  is  carried  through  nearly  all  of  our  stat- 
utes relating  to  municipal  bodies  and  their  legis- 
lative action.  When  a  plan,  estimate,  etc.,  are 
made  in  view  of  a  specific  ordinance  and  that 
onUnance  with  its  attachment  fails,  they  all  fall 
together.  Of  course  we  do  not  refer  to  recon- 
sideration of  votes,  under  the  rules  of  the  legis- 
lative body,  but  to  new  action.  When  such  ac- 
tion starts  it  must  start  anew  on  its  own  basis. 
If  a  plan  and  estimate  made  for  one  ordinance 
may  be  taken  by  councils  as  a  basis  for  another 
after  two  months,  it  may  be  so  taken  after  a 
longer  interval,  and  in  the  meanwhile  there  will 
be  no  certainty  that  the  situation  and  value  of 
the  property  may  not  have  changed.  There  will 
be  no  standard  but  the  discretion  of  councils, 
which  the  Act  of  1876  intended  to  restrain  with- 


in the  {H-escribed  limits.  It  is  not  meant  that 
the  report  of  the  city  engineer  and  others  must 
necessarily  be  thrown  away,  and  the  work  all 
done  over  again.  If  the  interval  is  such  that 
there  is  a  fair  presumption  against  any  material 
change  in  the  situation,  councib  may  reasonably 
d\rect  the  city  engineer  to  take  up  his  report 
again  and  supplement  it  with  reference  to  pre- 
sent circumstances.  All  that  we  mean  to  say  is 
that  the  prerequisites  to  the  passage  of  an  ordi- 
nance, must  be  had  with  direct  reference  and  in 
the  very  course  of  the  legislation  itself.  Other- 
wise the  main  object  of  the  statute  is  not  accom- 
plished. 

There  is  nothing  in  the  cases  cited  by  appel- 
lant which  conflicts  with  these  views.  Oil  City 
V,  Morris,  i  Penny.  420,  decided  that  a  view  by 
the  commission  under  the  Act  of  1872  was 
equivalent  to  one  by  a  board  of  viewers  under 
the  Act  of  1876,  and  the  question  whether  the 
view  was  made  before  the  passage  of  the  ordin- 
ance was  properly  left  to  the  jury.  Erie  v. 
Brady,  127  Pa.  169,  was  to  the  same  effect  that 
a  positive  averment  in  a{i  affidavit  of  defence 
that  no  plan  was  made,  would  carry  that  ques- 
tion to  the  jury.  Beaumont  v.  Wilkesbarre,  142 
Pa.  198,  was  not  on  the  same  question  at  all. 
The  stress  of  that  case  was  on  the  borough  Act 
of  1 85 1.  A  proceeding  for  paving  a  street 
commenced  in  1883,  but  was  delayed  and  pro- 
tracted by  injunctions,  protests,  changes  of  plan, 
etc.,  until  finally  the  plan  and  estimate  required 
by  the  Act  of  1876  were  made  in  December, 

1885,  and  an  ordinance  passed  in   February, 

1886.  The  Court  held  the  proceedings  continu- 
ous, and  that  a  notice  to  the  lot  owners  in  1884, 
followed  by  hearings  and  remonstrances  from  time 
to  time,  was  not  too  remote  under  the  Act  of 
185 1.  The  Act  of  1876  was  strictly  complied 
with,  and  the  views  of  Rice,  P.  J.,  quoted  on 
pp.  216-217,  ^c  ii^  exact  accord  with  those  we 
have  expressed. 

The  whole  ordinance  being  invalid  it  is  not 
strictly  necessary  to  consider  the  other  points, 
but  we  are  of  opinion  that  the  lien  was  bad  in 
form.  It  is  a  proceeding  in  rem^  and  there  is  no 
authority  for  dividing  up  the  assessment  and  fil- 
ing part  of  it  against  the  '^right  and  title"  of 
one  joint  owner. 

The  learned  Judge  left  to  the  jury  the  ques- 
tion whether  the  land  was  rural,  and  they  found 
it  was  not.  But  the  facts  having  been  stated  in 
a  point  reserved,  the  Judge  was  of  opinion  as 
matter  of  law  that  it  was.  The  question  whether 
urban  or  rural  is  usually  for  the  jury  because  it 
is  one  of  fact.  South  Chester  9.  Garland,  162 
Pa.  91 ;  McKeesport  v.  Soles,  165  Pa.  628.  But 
where  the  facts  are  agreed  upon  it  becomes  a 
question  of  law  for  the  Court  as  in  other  cases. 
We  cannot  say  that  the  learned  Judge  with  his 
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superior  knowledge  of  the  locality  was  not  right 
in  his  view  of  the  point  reserved,  bat  we  have 
here  two  opposite  findings  on  the  same  fact. 
This  to  say  the  least  is  inconvenient  practice. 
Either  the  question  should  have  been  withdrawn 
from  the  jury  on  the  ground  that  the  CEu:ts  were 
agieed  upon  for  the  Court,  or  having  been  sub- 
mitted to  and  found  by  the  juzy,  the  point  re- 
served should  have  been  conadered  as  with- 
drawn,  and  the  verdict,  if  against  the  evidence, 
should  have  been  set  aside,  so  that  on  a  new 
trial,  if  the  facts  still  appeared  undisputed,  the 
Court  might  give  a  binding  direction. 
Judgment  affirmed.  w.  c.  s. 


if^rpftatts'  Courts 

Janowy,  '79,  147. 

Hamilton's  Estate. 

Prtutice  in  the  Orphans'  Court— Injunction- 
Obtained  by  peiitiony  not  by  bill  in  equity. 

A  petition  is  the  proper  method  by  which  to  obtain  an 
order  in  the  nature  of  an  injunction  from  the  Orphans' 
Court,  and  not  a  bill  in  eqnitj. 

Upon  a  bill  in  equity  in  the  Orphans'  Court  an  award 
of  dmribution  wUl  not  be  refiewed.  The  proper  method 
to  obtain  this  is  by  bill  of  review. 

Demurrer  to  bill  in  equity  for  an  injunction. 

The  bill  set  forth  that  by  an  adjudication 
of  the  account  a  certain  sum  had  been  awarded 
to  Robert  Marquis  de  Montmort,  and  that  his 
attorney-in-fact  had  received  pajrment  of  the 
sum  awarded.  That  the  power  of  attorney  had 
been  given  by  the  said  Robert  de  Montmort 
after  he  had  been  adju<3^  by  a  proper  tribunal 
to  be  a  spendthrift  and  incapable  of  executing  a 
power  of  attorney. 

The  bill  prayed  that  the  defendant^  Richard 
L.  Ashhurst,  the  attorney-in-fact,  be  restrained 
from  paying  over  to  the  said  Robert  de  Mont- 
mort the  money  in  his  hands  as  attorney-in-fact ; 
that  he  pay  over  any  such  fund  to  the  complain- 
ant \  that  he  be  restrained  from  demanding  anv 
securities  of  the  said  Robert,  and  further  relief. 

The  complainant  in  the  bill  is  R.  W.  Corbin, 
thte  trustee  under  the  will. 

John  S.  Gerhard,  for  plaintiflf. 

John  G.Johnson,  for  defendant. 


March  30,  1895.  Hanna,  P.  J.  This  pro- 
ceeding has  been  begun  by  a  formal  bill  in 
equity,  as  if  filed  upon  the  equity  side  of  the 
Court  of  Common  Pleas,  overlooking  the  mode 
pointed  out  by  the  Act  of  May  19,  1874,  P.  L. 
207,  wherein,  in  accordance  with  the  u^ial  prac- 
tice of  this  Court,  a  petition  only  is  required  for 
an  order  in  the  nature  of  an  injunction.  This 
alleged  bill  is  filed,  so  far  overiookingthe  Act  of 
Assembly  mentioned,  that  it  is  only  from  die 
recollection  of  the  auditing  Judge,  before  whom 
the  account  mentioned  dierein  was  audited,  auid 
the  statement  of  counsel  at  the  argument,  we 
gather  that  it  refers  to  the  estate  of  John  Hamil- 
ton, as  it  nowhere  else  appears. 

But,  overlooking  these  irregularities,  the  pro- 
ceeding appears  to  be,  on  the  part  of  a  party 
alleging  his  interest  in  the  estate,  to  withhold 
final  distribution  of  an  award  made  by  this 
Court,  and  payment  thereof,  in  accordance  with 
the  decree  of  the  Court. 

It  is  therefore  to  prevent  some  act,  "contrary 
to  law  or  equity,  prejudicial  to  the  {N'operty  over 
which  they  (the  Court)  shall  have  jurisdiction :" 
Act  of  May  19,  1874,  supra. 

It  appears  a  large  portion  of  the  funds  is  still 
in  the  hands  of  the  defendant  as  attomey-in-fiurt 
for  the  distributees,  and  consequently  still  with- 
in the  control  of  the  Court.  But  the  petitioner 
or  plaintiff'  alleges  that  the  award  was  improperly 
made.  This,  however,  cannot  be  corrected  in 
this  proceeding,  nor  is  the  proper  party  before 
us  making  the  application.  As  &r  as  we  can 
understand,  the  proper  party  wiU  be  an  admin- 
istrator €.  t.  a.,  and  die  correct  proceeding  to 
alter  and  amend  the  award  is  by  a  bill  of  review. 
To  enable  the  appointment  to  be  made  and 
proper  action  tsdcen,  we  have  concluded,  in  this 
proceeding,  to  overrule  the  demurrer  and  enter 
a  cautionary  order  prohibiting  the  distribodon 
by  the  attorney-in-fact  until  final  order  of  the 
Court    Demurrer  overruled. 

DscREB. — And  now,  March  30,  1895,  upon 
hearing  upon  bill  or  petition  and  demurrer,  it  is 
ordered  and  decreed  that  the  demurrer  be  over- 
ruled, and  the  defendant  or  demurrant,  Richard 
L.  Ashhurst,  Esq.,  is  ordered  and  directed  to 
withhold  payment  of  the  balance  of  the  award 
in  his  hands  as  attomev-in-fect  of  Robert  Mar- 

Juis  de  Montmort  until  the  furdier  order  of  the 
lourt. 
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Jttly  '95. 39-  M*y  16, 1895. 

Carr  v.  H.  C.  Frick  Coke  Co. 

jyeed-^Ricord  of^  explaifud  by  parol-^Act  of 
Feb.  24^  J770 — Cer^ficiUe  of  acknowiedg- 
mtnt  by  justice  of  peace — Effect  of^^Evi- 
dence. 

a 

A  mistake  or  inconsisteiicy  apparent  on  the  face  of  a 
deed  may  be  explained  and  corrected  by  parol. 

Under  the  Act  of  Febmarv  24, 1770,  the  certificate  of 
a  justice  of  the  peace  to  an  adcnowledgilhent  by  a  married 
woman  to  the  conveyance  of  her  interest  in  real  estate  is 
condnsm  except  in  cases  of  Ivaad  at  duress.  In  the 
absence  of  proof  of  sach  frand  or  duress  the  Cicts  certified 
to  are  condusiyely  presumed  to  be  true. 

Where  the  record  of  a  deed  purporting  to  be  the  deed 
of  A.,  and  B.,  his  wife,  for  Und  owned  by  B.  fidls  to 
show  B.'s  signature  to  same  and  a  suit  in  ejectment  is 
brought  for  this  land  by  B.li  only  son  after  the  death  of 
A.  and  B.,  it  is  competent  for  die  defendant,  after  proof 
of  loM  of  original  deed,  to  show,  as  evidence  that  the 
deed  was  actiudly  executed  by  B.:  I.  An  0HginaiarH' 
<ti  rf  ofreenuHt  to  sell  according  to  the  terms  of  the 
deed,  which  was  signed  by  A.  and  B.  although  not  ac- 
knowledged. 2.  f^i  obHgaHont  in  vnrUing  which  the 
pur^aser  gave  for  same,  which  were  in  accordance  widi 
the  terms  in  the  deed  and  which  were  in  the  n»me  of  A 
jAd  B.  and  two  of  which  had  been  duly  assigned  in 
writing  by  A  and  B.  3.  The  record  oi  the  deed  which 
purported  to  be  the  deed  of  A.  and  B.  to  which  was 
attached  a  certificate  of  a  justice  of  the  peace  of  the  due 
«dbK>wledgment  of  the  deed  by  B. 

In  this  case  other  evidence  tended  to  show  the  pay- 
ment of  the  consideration,  the  change  of  possession,  and 
cubseqnent  conveyance  of  this  property  and  improve- 
«ients,  made  with  the  knowledge  of  A.  and  B. 

Heidi  that  the  question  whether  B.  actually  signed  the 
deed  was  properly  submitted  to  the  jury. 

Ai^peal  of  James  B.  Carr,  from  the  judgment 
of  the  Common  Pleas  of  Favette  County. 

The  fiacts  of  the  case  ana  the  assignments  of 
error  are  stated  in  the  opinion  of  the  Supreme 
Court,  infra. 

Venlict  for  defendant  and  judgment  thereon. 

Plaintiff  appealed;  the  important  assignments 
of  error  are  set  out  in  the  opinion,  below. 

H.  L.  Robinson  and  W.  C.  McKean,  for 
plaintiff. 

It  was  error  to  admit  in  evidence  the  unac- 
knowledged article  of  agreement  to  show  title. 

GUdden  v.  Strupler,  52  Pa.  400. 
Stivers  v.  Tucker,  126  Id.  74. 


It  was  also  incompetent  for  the  purpose  of 
showing  the  execution  of  the  subsequent  deed. 

Wddler  v.  Farmers'  Bank,  1 1  S.  &  R.  134. 
Tams  V,  Lewis,  42  Id.  402. 

The  record  of  the  certificate  of  the  justice  was 
not  evidence  of  the  execution,  when  the  record 
did  not  show  that  the  deed  had  been  signed. 

Curry  v.  Raymond,  28  F^  144. 
Miller  v.  Ruble,  107  Id.  395. 

1  Greenleafs  Evidence,  sec.  S4. 
Stevenson  v.  Hoy,  43  Pa.  191, 

The  evidence  submitted  was  not  so  clear,  pre- 
cise and  indubitable  as  to  move  the  Court  to  re- 
form the  deed. 

2  Pomeroy's  Equity  Jurisprudence,  sec  859. 
Edmonds's  Appeal,  59  Fk.  220. 

A  justice's  certificate  is  evidence  of  nothing 
except  that  which  the  law  requires  him  to  cer- 

Williams  v.  Baker,  71  Fft.  476. 

E.  E.  Umbel  and  John  Collins,  (with  them 
A.  D.  Boyds^d  D.  M.  Herttog),  for  appellees. 

If  it  be  true  that  the  original  deed  was  signed, 
then  the  record  is  incompkte  and  the  deficiency 
may  be  applied  by  parol. 

Brier  v,  Woodbury,  i  Pickering,  367. 
Com'th  V.  Blaine,  4  Bin.  187. 
Parker  v,  Loff  borough,  10  S.  &  R.  250. 
Hillary  v.  Pollock,  13  Pa.  185. 
McCay's  App.,  37  Id.  129. 

The  certificate  of  the  justice  as  to  the  signing 
by  the  wife  is  conclusive. 

Williams  v.  Baker,  71  Pa.  476. 

Act  February  24, 1770,  I  Sm.  Laws,  307. 

Helter  v.  Glasgow,  79  Pa.  83. 

Cover  V,  Manaway,  115  Id.  345. 

July  18,  1895.  Gresn,  J.  If  Prisdlla  Carr 
actually  signed  the  deed  of  October  9,  1854, 
purporting  to  be  the  deed  of  Robert  Carr  and 
Priscilla  Carr,  his  wife,  to  Amzi  Fuller,  the 
plaintiff  has  no  case.  The  question  whether  she 
did  sign  it  was  the  one  controlling  question  in 
the  cause.  It  was  carefully  and  correctly  sub- 
mitted to  the  jury  by  the  learned  Court  below 
with  proper  instructions  and  the  Jury  has  found 
that  ^e  did  sign  it.  It  was  a  pure  question  of 
fact  and  necessarily  was  submitted  to  the  jury. 
No  request  was  made  by  the  plaintiff  for  a  bind- 
ing instruction  to  the  jury  to  find  for  the  plain- 
tiff, and  no  such  instruction  could  have  been 
given  if  it  had  been  asked.  The  ninth  assign- 
ment of  error,  therefore,  could  not  be  sustained 
even  if  such  a  request  had  been  made,  and  it 
can  not  be  sustained  because  none  was  inade. 

The  other  assignments  of  error  simply  raise 
questions  of  the  admissibility  of  various  offers  of 
proof.    Taking  them  up  in  their  order  the  first 
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assignment  aUegeaerror  in  admitting  the  original 
article  of  agreement  for  the  sale  of  the  land  in 
question.  It  was  dated  Feb.  7,  1854,  and  it 
was  signed  by  Priscilla  Carr,  Robert  Carr  and 
A.  S.  Fuller.  It  contained  a  covenant  that 
Priscilla  Carr  and  Robert  Carr,  being  the  parties 
of  the  first  part,  would  "on  or  before  the  first 
day  of  April,  A.  D.  1856,  at  the  proper  cost  and 
charges  of  the  said  parties  of  the  first  part,  their 
heirs  and  assigns,  by  good  and  lawful  general 
warranty  deeds,  well  and  sufficiently  grant,  con- 
vey and  assure  unto  the  said  Amzi  S.  Fuller,  his 
heirs  and  assigns  in  fee  simple,  clear  of  all  en- 
cumbrances, (widow's  dower  excepted  which  is 
hereinafter  arranged),  all  that  piece  of  land," 
etc.,  etc.,  being  the  land  in  question.  This  was 
an  agreement  by  Priscilla  Carr  and  her  husband, 
that  they  would  do  precisclv  what  they  purport- 
ed to  do  by  the  deed  of  October  9,  following. 
The  consideration  named  in  the  agreement  was 
seventy-five  dollars  per  acre  and  it  was  to  be 
paid,  six  hundred  dollars  on  April  i,  1854,  and 
the  balance  in  two  equal  annual  payments  with 
interest  from  April  i,  1854,  at  which  time  pos- 
session was  to  be  given.  And  it  was  also  agreed 
that  the  widow's  dower  ^282. 2 7,  was  to  be  con- 
sidered as  part  of  the  purchase  money,  that  the 
interest  was  to  be  paid  to  the  widow  during  her 
life  and  at  her  death  the  principal  was  to  be  paid 
to  Priscilla  Carr  and  Robert  Carr.  In  the  deed 
the  consideration  money  named  was  nineteen 
hundred  and  sixty-eight  dollars  and  thirteen 
cents.  Certain  obligations  were  given  in  part 
payment  of  the  purchase  money  by  Amzi  S. 
Fuller  to  Robert  Carr  and  Priscilla  Carr,  all 
dated  Oct.  10,  1854,  one  for  ^688.28,  payable 
the  first  Monday  of  April,  1855,  another  for 
1397.58,  payable  the  first  Monday  of  April, 
1856,  and  another  for  ^282. 27,  payable  at  the 
death  of  Elizabeth  Springer,  mother  of  Priscilla 
Carr. 

When  the  article  of  agreement  was  offered  in 
evidence,  it  was  objected  to  on  the  ground  that 
it  was  a  paper  agreeing  to  convey  the  land  of  a 
married  woman  and  was  not  acknowledged  in 
the  manner  prescribed  by  law.  Of  course  if  this 
was  the  only  instrument  under  which  it  was 
claimed  that  the  title  pass^,  the  objection  would 
have  been  valid,  and  the  paper  should  have  been 
rejected.  But  it  was  not  offered  as  such  a  paper, 
nor  for  any  such  purpose,  but  as  one  of  a  chain 
of  facts,  the  whole  of  which  tended  to  show  that 
Priscilla  Carr  really  did  sign  the  deed  which  was 
subsequently  executed  and  delivered.  For  that 
purpose  it  was  undoubtedly  competent,  and  it 
would  have  been  manifest  error  to  reject  it. 

The  next  three  assignments  of  error  are  to  the 
admission  in  evidence  of  the  three  obligations 
for  ^688.28;  I397.58  and  ^282. 27,  above  re- 
ferred to,  given  by  Amzi  S.  Fuller  to  Robert 


Carr  and  Priscilla  Carr,  together  with  written 
assignments  of  the  first  two  of  them,  signed  by 
Robert  Carr  and  Priscilla  Carr  to  Isaac  Sidles, 
Jr.  As  these  bonds  are  precisely  such  as  were 
probably  given  in  payment  of  the  purchase  money, 
and  as  the  assignments  of  them  were  executed  by 
Priscilla  Carr  as  well  as  Robert  Carr,  they  are 
just  such  papers  as  would  have  passed  between 
the  parties  if  Priscilla  Carr  had  signed  the  deed 
which  was  given  contemporaneously,  for  the  land 
in  question.  They  were  strong  and  highly  per- 
suasive evidence  that  she  had  signed  the  deed. 
Indeed  it  is  not  possible  to  conceive  that  the 
purchaser  of  the  land  would  have  ever  given 
these  obligations  if  Priscilla  Carr  had  not  signed 
the  deed.  And  still  more  they  are  very  convinc- 
ing proof  that  her  right  to  receive  the  money 
was  recognized  by  the  fact  that  she  was  made  a 
payee,  and  her  consent  to  the  whole  transac- 
tion, including  the  execution  of  the  deed  by  her, 
was  strongly  to  be  inferred,  from  the  acceptance 
and  assignment  by  her  of  these  papers.  In  this 
point  of  view,  they  were  undoubtedly  competent, 
and  it  was  for  this  purpose  they  were  offered  and 
properly  received. 

The  fifth  assignment  alleges  error  in  the  ad- 
mission of  the  deed  in  evidence,  because  the  re- 
cord did  not  show  the  signatiure  of  Priscilla  Carr 
to  the  deed.  Of  course  if  the  absence  from  the 
record  of  the  deed,  of  her  name  as  one  of  the 
grantors,  was  conclusive  proof  that  she  never 
signed  it,  the  objection  should  have  been  sus- 
tained. But  there  is  no  law  for  such  a  proposi- 
tion. Her  name  might  have  been  omitted  from 
the  record  by  the  mistake  of  the  recorder,  or  his 
copying  clerk,  and  it  is  simply  a  question  whether 
the  probabilities  from  all  the  testimony  in  the 
case  are  sufficient  to  justify  the  jury  in  attributing 
the  absence  of  her  name  from  die  record  to  such 
a  mistake.  When  the  other  facts  are  briefly  re- 
viewed it  is  simply  impossible  to  account  for 
them  except  upon  the  theory  that  the  omission 
of  her  name  on  the  record,  as  one  of  the  grant- 
ors, was  due  solely  to  the  mistake  of  the  recorder 
or  his  clerks.  In  the  first  place,  the  deed  with 
her  signature  attached  was  precisely  what  she 
agreed  to  give  when  she  executed  the  article  of 
agreement.  In  the  next  place  the  deed  on  its 
face  purported  to  be  her  deed,  as  well  as  that  of 
her  husband.  In  fact  her  signature  was  more 
important  for  passing  the  title,  than  that  of  her 
husband.  The  land  was  hers,  it  came  to  her 
from  her  father  by  inheritance  and  upon  proper 
proceedings  in  partition  in  the  Orphans'  Court, 
and  it  is  so  recited  in  the  deed.  In  no  possible 
sense  can  the  deed  be  interpreted  as  being  merely 
the  deed  of  the  husband  for  his  life  estate  as 
tenant  by  the  curtesy.  In  the  designation  of 
the  parties  the  deed  declares  on  its  face  that  it 
is  an    indenture,  "between  Robert  Carr  and 
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Priscilla  Can,  his  wife,  of  North  Union  Town, 
ship,  Fayette  County,  State  of  Pennsylvania,  of 
the  first  part,  and  Amzi  Fuller,  of  Uniontown, 
county  and  State  aforesaid,  of  the  second  part." 
And  Uiedeed  proceeds  to  declare  that  "Robert 
Can  and  Priscilla,  his  wife,  for  and  in  considera- 
tion," etc.,  do  hereby  grant,  bargain  and  sell, 
etc.,  etc.,  all  that  certain  lot  or  piece  of  land, 
etc.,  etc.,  to  the  said  Fuller,  his  heirs  and  assigns 
forever.  And  both  the  husband  and  wife  join 
in  the  covenant  of  title  and  assert  that  they  have 
both  set  their  hands  and  seals  to  the  instru- 
ment. 

As  a  matter  of  course  the  deed  was  intended 
by  every  one  interested,  to  be  the  deed  of  the 
wife  as  well  as  of  the  husband,  and  no  rational 
process  of  thought  can  attribute,  either  to  the 
grantors,  any  intent  or  desire  to  execute  and 
deliver  a  deed  not  signed  by  the  wife,  or  to  the 
grantee  any  willingness,  intent  or  desire  to  ac- 
cept such  a  deed.  That  conclusion  is  so  enor- 
mously improbable  that  it  is  simply  and  abso- 
lutely incredible.  In  the  next  place  the  justice 
of  the  peace  who  took  the  acknowledgment  cer- 
tifies most  distinctly  and  positively,  imder  his 
hand  and  seal,  that  both  the  husbaoid  and  wife 
did  in  fact  appear  before  him  on  the  day  of  the 
date  of  the  deed,  and  did  both,  "severally"  ac- 
knowledge "the  foregoing  indenture  to  be  their 
act  and  deed  and  desired  that  the  same  might  be 
recorded  as  such."  And  further  that  "the  said 
Priscilla  being  of  fiill  age  and  separate  and  apart 
from  her  said  husband  by  me  examined  declar- 
ing (the  full  contents  of  said  indenture  being 
first  made  known  to  her)  she  did  voluntarily  and 
of  her  own  free  will  and  accord  sign,  seai  and 
as  her  act  and  deed  deliver  the  said  indenture 
without  any  coercion  or  compulsion  on  the  part 
of  her  said  husband." 

As  to  this  certificate  there  is  no  mistake.  It 
is  an  affirmative,  official  declaration,  that  all  the 
facts  therein  stated  did  actually  occur,  and  this 
official  declaration  has  assigned  to  it  by  the  de- 
cisions of  this  Court  a  legal  efiect  such  as,  in  the 
absence  of  proof  of  fraud  or  duress,  does  not 
permit  an  opposite  conclusion  to  be  drawn. 

In  Williams  v.  Baker,  71  Pa.  482,  we  said, 
"Un4er  the  Act  of  24th  February,  1770,  i  Sm. 
307,  establishing  a  mode  by  whidi  husband  and 
wife  may  convey  the  estate  of  the  wife,  the  offi- 
cial certificate  of  acknowledgment  is  the  only 
evidence  that  the  wife  has  acknowledged  the  deed 
in  the  form  required  by  the  statute,  in  order  to 
make  a  valid  conveyance  of  her  interest  in  real 
estate,  and  except  in  cases  of  fraud  and  duress, 
it  is  conclusive  of  every  material  fact  appearing 
on  its  face." 

In  Heeter  v.  Glasgow,  79  Pa.  79,  we  said, 
<*The  certificate  of  a  justice  of  the  peace  of  the 
acknowledgment  of  a  deed  or  mortgage  is  a 


judicial  act.  It  is  conclusive  of  the  facts  certi- 
fied to  in  the  absence  of  fraud  or  duress.  This 
is  the  current  of  all  the  authorities  in  this 
State." 

To  the  same  effect  is  Cover  v.  Manaway,  115 
Pa.  345.  Here  then  we  have  a  conclusive  judi- 
cial  declaration  that  Priscilla  Carr  did  appear  in 
person  and  acknowledge  that  she  did  sign  and 
seal  this  deed.  There  is  no  proof  of  fraud  or 
duress  and  hence  the  facts  certified  are  conclu- 
sively presumed  to  be  true.  But  these  facts  can 
not  be  true  and  the  record  of  the  deed  be  a  true 
record.  While  the  accidental  omission  of  the 
name  of  the  wife  as  a  grantor,  on  the  record  of 
the  deed,  can  be  easily  accounted  for  on  the 
theory  of  a  mistake  of  the  copyist,  the  positive 
judicial  declaration,  that  she  did  acknowledge 
her  signing  and  seaHng  the  deed  can  not  be  ac- 
counted for,  except  upon  the  absolute  assumption 
of  its  truth.  This  being  so,  it  is  a  very  modest 
estimate  of  the  legal  effect  of  the  acknowledge 
ment  to  say,  that  it  is  evidence  of  the  fact  of 
signing  which  ^  may  be  considered  by  the  jury. 
Of  course  if  a  deed  is  actually  produced  which 
contaps  a  certificate  of  full  acknowledgment^ 
and  yet  does  not  contain  the  signature  of  one  of 
the  grantors,  the  physical  proof  demonstrates 
that  there  was  a  mistake  in  the  acknowledgment. 
This  was  the  fact  in  the  case  of  Miller  v»  Ruble, 
107  Pa.  395,  but  that  is  not  this  case.  We  arc 
very  clear  that  the  recorded  deed  was  properly 
admitted  in  evidence.  Without  pursuing  the 
subject  in  all  its  details  it  may  briefly  be  said  that 
all  the  other  facts  in  evidence,  were  consistent 
only  with  the  £Eict  of  an  actual  execution  of  the 
deed  by  the  wife.  For -instance  the  grantors 
gave  up  the  possessiop  of  the  property  to  the 
grantee,  who  lived  on  it  a  number  of  years,  strip- 
ped it  of  its  timber,  sold  it  in  1863  to  Craig,  who 
occupied  it  until  his  death,  and  although  Robert 
and  Priscilla  Carr  lived  in  the  neighborhood, 
never  did  they  or  either  of  them  make  any  claim 
to  the  property.  It  remained  in  the  possession 
of  the  purchaser.  Fuller,  and  his  grantees  and 
successors  to  the  title,  from  1854  to  1893,  al- 
most forty  years,  and  then  was  only  claimed  by 
a  son  who  was  informed  of  the  defect  in  the  re- 
cord, by  the  present  owners,  and  for  that  reason 
alone,  and  not  on  account  of  any  defect  in  the 
title  which  hb  parents  would  certainly  have 
known  if  his  mother  had  really  not  signed  the 
deed,  he  brought  this  action.  In  addition  to 
this  the  purchase  money  was  all  paid  a  few 
years  after  the  deed  was  made  and  valuable  im- 
provements were  made  on  the  land  with  the  knowl- 
edge of  Robert  and  Priscilla  Carr,  without  any 
notice  from  either,  of  any  defect  in  the  title. 
In  short,  all  the  facts  in  the  case  are  consistent 
with  an  actual  execution  of  the  deed  to  Fuller 
by  Priscilla  Carr,  and  are  entirely  inconsistent 
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with  a  refusal  on  her  part  to  »gn.  The  seventh 
and  eighth  assignments  are  without  merit.  The 
case^  was  properly  left  to  the  jury  who  re- 
turned a  verdict  which  we  think  was  entirely 
justified  by  the  testimony. 
Judgment  affirmed. 

w.  M.  s.,  jr. 


Jriy,  *94»  134.  May  13, 1895. 

Moreland  et  al.  v.  The  H.  C.  Frick 
Company^  Limited. 

Voa/  lands'-'^rface  and  underlying  estates — 
Severance  cf^^Adverse  possession — Limita- 
tions as  to  in  such  cases. 

Title  to  the  sarfitce,  dtker  by  deed,  or  under  the  atatate 
of  limitations,  carries  with  it  the  right  to  the  coal  beneath, 
but  this  may  be  rebutted  by  eridence  of  a  severance  of  the 
coal,  ^pd  such  evidence  is  not  contradictory  of  that  which 
shows  title  by  deed  or  .adverse  possession  of  the  surfttce. 

When  a  severance  takes  place,  and  the  holder  of  a 
ktratnm  of  coal  or  other  minentl,  records  his  title  or  enters 
into  possession  of  his  sub-surfisce  estate,  he  is  not  a£Fected 
hf  the  state  of  the  title  to  or  possession  of  the  surface. 

D.  and  A.  inherited  from  their  father,  and  became 
seized  as  tenants  in  common  of  a  certain  tract  of  land, 
widuwt  a  defined  partition  of  record;  by  mutual  consent, 
they  occupied  sq;>arate  portions  of  the  land  in  severalty. 
A  son  of  D.,  namely  J.,  went  to  live  with  his  uncle  A. 
Several  years  afterwards  A.,  who  was  unmarried,  died 
intestate,  leaving  as  his  sole  heir-at-law,  hb  brother  D., 
and  J.  continued  to  occupy  the  part  of  the  tract  of  land 
belonging  to  A.  Two  years  afterwards  D.  conveyed  by 
deed  the  coal  under  the  whole  tract  to  R.,  and  by  mesne 
conveyances  it  passed  into  the  possession  of  the  F.  C. 
Company.  No  question  was  raised  as  to  the  possession 
erf*  J.  during  the  lifetime  of  his  father  D.,  who  died  thirteen 
yean  after  the  conveyance  of  the  ooal  to  R.;  but  fifteen 
years  after  the  death  of  D.,  his  other  children,  claiming 
that  the  whole  tract  belonged  to  their  father,  b^;an  pro- 
ceedings in  partition  against  the  widow  and  heirs  of  J. 
The  defence  set  up  was  first  a  parol  gift  from  A.  to  J. ,  and 
second,  adverse  possession  in  J.  and  his  heirs  for  more 
than  twenty-one  years.  In  this  suit  verdict  and  judgment 
were  in  favor  of  J.'s  widow  and  children,  the  evidence 
being  as  to  the  question  of  possession  of  the  surface  only. 
Subsequently  the  F.  C.  Company  began  to  mine  ooal  un- 
der  the  tract  belonging  to  the  widow  and  heir  of  J.,  who 
bconght  an  action  of  trespass  Aerefor.  It  appeared  that  J. 
knew  of  the  sale  of  the  coal,  and  received  some  of  the 
proceeds  of  the  sale,  and  that  the  surface  and  coal  were 
assessed  for  taxes  separately  from  the  time  of  the  sale. 

HeU^  that  the  proceedings  in  partition  being  between 
the  children  of  D.,  who  dumed  under  their  father,  and 
J.'s  widow  and  children,  who  claimed  under  their  uncle 
A.,  tike  judgment  in  that  case  was  not  even  persuasive 
evidence  against  the  title  of  a  purchaser  for  value  of  the 
coalbeneaUi. 

Held,  also,  that  there  was  nothing  in  the  evidence  to 
show  adverse  and  hostile  possession  of  die  coal  in  J.,  or  a 
gift  from  his  uncle  A. 

Heid,  therefore,  that  the  Court  was  right  in  directing  a 
verdict  for  defendant. 


Appeal  of  Mary  Moreland,  Laura  Moreland, 
Montrose  W.  Moreland,  Minnie  Moreland,  Lena 
Moreland,  Nannie  Moreland,  and  John  H.  More- 
land,  widow  and  children  of  John  H.  Moreland, 
deceased,  plaintifis,  from  the  judgment  of  the 
Common  Pleas  of  Fayette  County,  in  an  action 
of  trespass  brought  by  said  plaintifife  against 
The  H.  C.  Frick  Coke  Coippany  to  recover  the 
value  of  coal  mined  and  rembved  by  said  defend- 
ant company  from  the  lands  of  the  plaintiffs 

The  facts  of  this  case  are  set  forth  in  the  opin- 
ion of  the  Supreme  Court,  and  in  Moreland  v. 
Moreland,  22  Weekly  Notes,  401. 

The  plaintiff  offered  the  evid^ce  of  a  witness 
to  prove  the  declarations  of  John  H.  Moreland 
as  to  how  he  claimed  to  own  the  farm.  Objected 
to.  Objection  sustained.  (First  assignment  of 
error.) 

The  plaintiff  also  offered  to  prove  in  rebuttal 
that  David  Moreland,  through  whom  the  defend- 
ant company  claimed  title,  admitted  tide  in  Jobii 
H.  Moreland,  Objected  to.  Objection  sustained. 
(Second  assignment  of  error.) 

The  Court,  Slagle,  P.  J.,  instructed  the  jury 
to  find  a  verdict  for  the  defendant.  (Third  as- 
signment of  error.) 

Verdict  accordingly,  and  judgment  thereon ; 
whereupon  the  plainti&  took  this  appeal,  assign- 
ing for  error  the  rejection  of  the  above  evidence, 
and  the  action  of  the  Court,  in  directing  a  ver- 
dict for  the  defendant. 

.S.  £.  Ewing  and  A.  D.  Boyd^  (with  them 
/.  C.  Work  and  R.  E,  Umbel),  for  appellants, 
cited — 

Ewing  V.  Ewing,  96  Pa.  381. 
Campbell  v.  Braden,  96  Id.  388. 

WUIU  F.  McCook  {W.  H.  Playford  with 
him),  for  appellee. 

There  was  not  sufficient  evidence  of  a  parol 
gift  or  sale  to  justify  the  Court  in  sutaiittingthat 
&ct  to  the  jury. 

Washabaugh  v.  Entriken,  36  Pa.  513. 

Blakeslee  v.  Blakeslee,  22  Id.  237. 

Eckeit  V.  Eckert,  3  P.  A  W.  332. 

Christy  v.  Bamhart,  14  Pa.  200. 

Myers  v.  Byerly,  45  Id.  368. 

Postlethwait  v,  Frease,  31  Id.  472. 

Harris  v,  Richey,  56  Id.  395. 

The  possession  of  John  H.  Moreland,  the 
father  of  the  plaintiffs,  was  the  possession  of  his 
&ther,  David.  It  was  permissive,  and  is  incon- 
sistent with  a  claim  of  adverse  possession  undet 
the  statute  of  limitations. 

Martin  V.  Jackson,  27  Pa.  504. 

Cadwalader  v,  A^,  81  Id.  194. 

Poorman  v,  Kilgore,  26  Id.  365, 

Wheatlor  v.  Bangfa,  25  Id.  528. 

Caldwell  v,  Copeland,  37  Id.  427. 

ni8,   1895.    Dean,  J.    This   suit   was 
^  t  to  recover  from  defendant  damages  far 
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mining  and  removing  a  large  quantity  of  coal, 
wluch  plaintiffs  claimed  belonged  to  them,  be- 
cause it  was  under  their  land. 

Originally^  the  tract  of  which  this  was  a  part, 
contained  300  acres,  suid  was  owned  by  Isaiah 
Moreland,  who,  having  died  intestate,  the  land 
descended  to  his  two  sons,  David  and  Alexander 
Moreland,  as  tenants  in  common.  Without  a 
defined  partition  of  record,  the  sons,  by  mutual 
consent,  seem  to  have  occupied  the  land  in  sev- 
eralty ;  David,  who  was  married,  living  on  one 
end  of  the  tract,  and  Alexander,  who  was  single, 
living  on  the  other  end.  The  respective  parts 
were  known  in  the  neighborhood  as  David  More- 
land's  farm,  and  Alexander  Moreland's  farm. 
The  division  line  was  a  rail  fence,  which  usually 
seems  to  have  been  considered  by  the  brothers 
as  defining  the  boundary  of  their  respective  pos- 
sessions ;  though  apparently,  as  brothers  might 
do,  they  did  not  rigorously  adhere  to  this  divi- 
sion, for  one  or  the  other,  at  times,  passed  over 
the  line  in  the  use  of  the  property.  August  11, 
1862,  Alexander  died  intestate,  leaving  his 
brother  David  his  sole  heir-at-law;  on  June  22, 
1864,  David  and  his  wife  conveyed  by  deed  the 
coal  under  the  whole  tract  to  Daniel  R.  David- 
son, which  deed  was  duly  recorded  the  2  2d  of 
November,  1864.  By  deed  dated  August  7, 
1864,  duly  executed  and  recorded,  Davidson 
conveyed  the  same  coal  to  Henry  Blackstone ; 
and  he  the  next  day  conveyed  to  the  Connells- 
ville  Gas  Coal  Company,  from  which  company 
it  passed  by  sundry  conveyances  to  the  H.  C. 
Frick  Coke  Company,  this  defendant.  So  far  as 
shown  by  the  record,  the  defendant  was  entitled 
to  the  coal,  and  plaintiffs  had  no  claim  to  it;  but 
plaintiffs  showed,  that  in  1856,  John,  son  of 
E^vid,  married,  auid  with  his  wife  took  up  their 
residence  with  the  uncle  Alexander,  on  his  end 
of  the  farm.  John  managed  his  uncle's  farm, 
and  continued  to  live  in  the  house  until  his  uncle's* 
death  in  1862,  a  period  of  about  six  years,  and 
the  farm,  after  he  took  up  his  residence  thereon, 
was  known  as  John's  farm ;  John,  at  his  uncle's 
death,  alleged  he  had  given  him  the  farm  in 
consideration  of  support  during  his,  the  uncle's, 
life ;  as  to  this  claim,  so  far  as  concerned  the 
surface,  his  title  does  not  seem  to  have  been 
denied  during  the  lifetime  of  his  father,  David, 
who  died  in  1877,  about  fifteen  years  after  his 
brother  Alexander ;  John,  in  the  meantime,  cul- 
tivating and  using  the  surface  of  the  land  as  his 
own ;  he  died  in  1 881,  in  possession;  after  his 
death,  his  brother  William,  claiming  that  the 
whole  tract  belonged  to  their  father,  David  More- 
land,  instituted  proceedings  in  partition  against 
the  widow  and  heirs  of  John,  who  defended 
against  the  partition  of  the  part  on  which  John 
had  resided  and  died,  on  the  ground,  first,  that 
it  was  a  parol  gift,  from  his  uncle  Alexander  to 


him,  and  second,  adverse  possession  for  a  period 
of  more  than  twenty-one  years.  After  trial  be- 
fore a  jury,  verdict  and  judgment  were  in  favor 
of  John's  widow  and  children.  William  appealed 
to  this  Court,  and  the  judgment  was  affirmed ; 
see  Moreland  zr.  Moreland,  121  Pa.  573.  This 
judgment,  as  between  the  parties,  conclusively 
established  John's  widow's  and  children's  right 
to  the  surface  of  the  131  acres,  which  had  be- 
longed to  Alexander  Moreland  in  his  lifetime. 
But  the  question  settied  in  that  case,  was  deter- 
mined by  evidence  relating  to  the  surface  alone; 
the  tide  to  the  surface,  either  by  deed,  or  under 
the  statute  of  limitations,  carries  with  it  the  right 
to  the  coal  beneath,  but  this  may  be  rebutted  by 
evidence  of  a  severance  of  tiie  coal,  and  such 
evidence  is  not  contradictory  of  that  which  shows 
title  by  deed  or  adverse  possession  of  the  surface. 
The  question  on  which  that  case  turned,  is  clearly 
shown  in  the  opinion  delivered  by  the  present 
Chief  Justice,  who,  as  preliminary  to  a  consid- 
eration of  the  sufficiency  of  the  evidence,  says : 
"The  main  ground  of  the  defence,  and  the  one 
on  which  the  case  was  finally  submitted  to  the 
jury,  was,  that  John  H.  Moreland  and  his  widow 
and  children,  had  continuous,  adverse,  exclusive 
and  notorious  possession  of  the  land,  for  more 
than  twenty-one  years." 

Besides,  the  parties  in  interest,  there,  were  the 
children  of  David,  who  claimed  under  their 
father,  and  John's  widow  and  children,  who 
claimed  under  their  uncle  Alexander ;  a  contro- 
versy in  partition  between  them,  could  not  aflKct 
the  title  of  a  purchaser  for  value  to  the  coal  be- 
neath. Therefore,  the  judgment  in  that  case  is 
not  even  persuasive  evidence  in  this. 

Soon  after  the  final  judgment  in  the  former 
case,  the  widow  and  heirs  of  John  brought  this 
action  of  trespass  against  defendant,  for  mining 
the  coal  under  the  tract,  the  surface  of  which,  by 
that  judgment,  was  determined  to  be  theirs.  The 
evidence  on  part  of  plaintifGs  was  not  essentially 
different  from  that  offered  by  them  as  defendants 
in  the  first  case,  but  the  evidence  offered  by  this 
defendant,  as  purchaser  of  the  coal,  while  not 
affecting  plaintiffs  surface  right,  in  the  opinion 
of  the  Court,  was  fatal  to  their  claim  for  the  coal, 
and  accordingly,  after  hearing  all  the  evidence, 
it  directed  a  verdict  for  defendant.  We  now 
have  this  appeal  by  plaintiffs,  assigning  three  er- 
rors, two  to  the  rejection  of  testimony  offered  by 
plaintiff,  and  one  to  the  peremptory  direction  to 
the  jury  to  find  for  defendant. 

We  will  treat  the  assignments  as  one,  because 
if  plaintiff's  evidence  was  not  sufficient  to  warrant 
a  verdict  in  their  favor  without  the  rejected  testi-. 
mony,  it  would  not  have  been  sufficient  with  it ; 
that  rejected  was  of  precisely  the  same  character 
as  that  admitted  ;  we  must  assume  from  the  other 
testimony,  that  John  H.  Moreland  claimed  the^ 
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land  in  his  lifetime,  and  that  his  father  did  not 
deny  his  claim.  So,  the  only  question  for  us,  is, 
was  there  sufficient  testimony  to  warrant  a  ver- 
dict for  plaintiffs?  If  there  was,  the  Court  ought 
to  have  submitted  it  to  the  jury.  In  answer  to 
plaintiffs'  evidence  of  gift  and  hostile  possession, 
defendant  showed  that  in  June,  1864,  when 
David  Moreland  executed  the  deed  to  Davidson 
for  the  coal  under  the  whole  tract,  John  More- 
land  was  present  at  the  negotiation,  and  made  no 
objections  thereto ;  the  house  which  John  put  up 
on  his  end,  was  paid  for  by  the  father  out  of  the 
proceeds  of  the  sale  of  the  coal ;  after  the  sale  of 
the  coal,  the  surface  was  assessed  separately  to 
the  two  Morelands  for  taxes,  and  the  coal  to  the 
coal  company,  to  whom  Davidson  conveyed  it ; 
a  statement  of  John  to  one  witness,  that  they 
contemplated  a  sale  of  the  coal ;  testimony  of 
another  witness  as  to  conversation  between  John 
and  his  father  about  having  sold  the  coal  too 
cheap ;  of  three  witnesses,  that  they  said  they 
had  sold  the  coal,  and  were  building  two  houses, 
one  for  John  and  one  for  the  Cather,  out  of  the 
money ;  the  testimony  of  a  miner  who  put  down 
the  shaft  to  work  the  coal,  as  to  John's  inquiries 
whether  the  mining  would  affect  the  smface 
Then  the  significant  hct^  that  although  John 
lived  about  seventeen  years  after  the  sale  of  the 
coal,  and  after  the  deed  was  of  public  record, 
and  while  the  coal  was  being  mined,  yet  there  is 
no  evidence  that  he  ever  protested  against  de- 
fendant's assertion  of  right,  or  made  demand  for 
compensation. 

When  a  severance  takes  place,  and  the  holder 
of  a  stratum  of  coal  or  other  mineral,  records  his 
title  or  enters  into  possession  of  his  sub-surface 
estate,  he  is  not  affected  by  the  state  of  the  title 
to  or  possession  of  the  surface:  Plummer  v.  Iron 
Co.,  160  Pa.  483;  Coal  Co.  v.  Iron  Co.,  162 
Id.  114. 

It  seems  to  us,  in  view  of  this  evidence,  no 
matter  how  strong  may  have  been  the  evidence 
as  to  John's  adverse  possession  of  the  surface,  it 
in  no  way  contradicts  this  positive  evidence  of 
defendant,  that  he  acquiesced  in  the  severance  of 
the  coal  by  his  father's  conveyance  of  it,  shared 
in  the  proceeds,  and  never  pretended  to  assert 
claim  to  it  during  his  life.  So  far  as  the  record 
showed  to  the  purchaser,  at  the  date  of  the  deed, 
the  title  to  the  coal  was  in  the  father ;  the  right 
to  dig  it  then  passed  to  the  purchaser,  who  after- 
wards, and  for  years,  exercised  that  right  under 
that  claim,  without  objection;  clearly,  there  was 
nothing  in  the  evidence  to  show  adverse  and 
hostile  possession  of  the  coal  in  John,  when  he 
so  long  acquiesced. 

It  is  not  material,  in  view  of  John's  conduct 
at  the  date  of  the  sale  by  his  father,  and  subse- 
quently until  his  death,  whether  the  land  was  a 
gift  from  his  uncle,  or  whether  hisdaim  thereto 


became,  a  perfect  title  under  the  statute ;  if  a  gift, 
which  is  doubtful,  he  was  estopped  from  denying 
the  right  of  the  purchaser ;  if  his  by  hostile  ad- 
verse possession  of  the  surface,  he  showed  no 
such  possession  of  the  coal ;  on  the  contrary,  his 
whole  conduct  was  significant  of  a  disclaimer  to 
such  possession. 

Under  the  evidence,  the  Court  would  not  have 
permitted  a  verdict  for  plaintiffs  to  stand,  there- 
fore, there  was  no  error  in  directing  one  for  de- 
fendant. 

The  judgment  is  affirmed. 

s.  H.  T. 


Jul.  '95, 9.  March  29, 1895* 

Martinez  v.  Earnshaw. 

Written  contract^  construction  of  —  Word 
^^ guarantee**  not  necessarily  importing  a  tech- 
nical  guaranty — Evidence  of  custom  of  tr cute — 
Breach  of  executory  controut  of  sale  by  vendee 
— Measure  of  damages, 

March  38,  1887,  a  written  contract  was  entered  into  be- 
tween plaintiff  and  defendant,  the  first  clause  of  wbidi 
was  as  follows:  <<That  R.  Martinez  e  hijos  y  ConesasdL 
and  Alfred  Earnshaw  purchases,  all  the  dry  ore  of  usual 
quality  which  sellers  can  collect  from  the  mine  San  Ams- 
etto  during  the  rest  of  this  year,  up  to  ten  thousand  tons 
or  therea^Mts,  at  the  once  of  six  shillings  per  ton  of 
twenty-two  hundred  and  forty  pounds,  f.  o.  b.  Cartagena, 
guaranteed  to  contain  a  yield  of  fifty  per  cent,  of  iron  in 
die  natural  state,  with  a  sliding  scale  at  the  rate  of  three 
pence  per  unit  additional  for  every  unit  over  fifty  per 
cent.,  and  with  a  deduction' at  the  rate  of  four  pence  per 
unit  for  every  unit  under  fifty  per  cent  Final  settlements 
to  be  made  on  output  weights  and  assays  found  at  port  of 
discharge."  The  contract  further  provided  that  vendor 
should  advise  vendee  of  Quantities  ready  for  shipment, 
whereupon  the  latter  should  provide  vessels  for  shipping 
the  same.  Vendee  having  failed  to  provide  vessels  as  stipu- 
lated, vendor  brought  an  action  to  recover  damages  laid 
at  ^3,750.  with  interest  thereon  from  January  i,  1888 : 

Held^  that  it  was  competent  for  plaintiff  to  introduce 
evidence  showing  that  by  custom  of  the  iron  trade  in  tibe 
district  of  Cartagena,  such  a  contract  meant  that  the  ore 
was  to  approximate  fifty  per  cent,  of  iron  and  to  be  set- 
tled for  according  to  the  sliding  scale  referred  to  in  the 
contract 

The  use  of  the  word  guarantee  did  not  constitute  a 
technical  guarantee,  and  it  was  competent  to  show  the 
intent  of  the  parties  as  to  the  words  used  by  them  in  die 
contract 

The  contract  provided  for  delivery  by  loading  on  Tes- 
sels  furnished  by  vendee ;  until  such  ddivery  the  ore  re- 
mained the  property  of  vendor,  and  if  a  breach  of  the 
contract  occurred  owing  to  vendee's  fiiilure  to  furnish 
vessels,  the  measure  of  damages  was  die  difference  be- 
tween the  contract  price  and  the  market  price  at  Carta- 
gena when  vendor  discovered  definitely  that  vendee  would 
not  receive  the  ore. 

After  such  breach,  the  vendor  had  the  right  to  aell  ^ 
ore,  and  the  terms  and  conditions  of  the  sale  are  not  ma- 
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teriaL  Whether  through  mixture  with  other  ore,  the 
price  which  they  secured  was  less  than  they  could  have 
gotten  for  the  contract  ore,  is  a  matter  of  evidence  for  the 
consideration  of  the  jury  in  determining  the  true  market 
price  of  the  latter. 

Appeal  of  Ramon  Martinez  Guillon  et  a/., 
plaintiffs,  from  the  judgment  of  non-suit  entered 
by  Common  Pleas  No.  3,  of  Philadelphia  County, 
on  motion  of  Alfred  Ekirnshaw,  defendant,  a 
motion  to  set  aside  the  judgment  of  non-suit 
having  been  refused  by  the  Court. 

Assumpsit  to  recover  damages  for  breach  of 
contract  for  the  sale  of  iron  ore.  Plaintiffs  filed 
a  statement  setting  forth  the  contract,  to  which 
the  defendant  filed  an  affidavit  of  defence. 
Plaintiffs  took  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit,  which  was  made  absolute,  the 
Court  holding  that  the  contract  taken  as  a  whole 
did  not  contain  a  technical  guarantee  that  the 
ore  should  contain  fifty  per  cent,  of  iron,  and 
therefore  defendant's  averment  of  belief  that  the 
ore  did  not  contain  over  48  or  49  per  cent,  was 
not  a  defence.  Defendant  appealed,  and  the 
Supreme  Court  reversed  the  judgment,  (Marti- 
nez zr.  Eamshaw,  143  Pa.  479),  holding 
that  that  was  not  necessarily  the  correct  con- 
stmction  of  the  contract.  At  the  trial  which 
was  subsequently  held,  testimony  in  the  form  of 
depositions,  which  was  introduced  by  the  plain- 
tiff to  show  the  custom  of  the  trade  as  interpret- 
ing the  contract,  was  excluded  by  the  trial  Jiulge, 
his  rulings  thereon  constituting  the  first  eight  as- 
signments of  error. 

Plaintiff  showed  that  until  the  expiration  of 
the  year  1887,  ore  to  the  extent  of  10,000  tons 
was  maintained  on  a  wharf  at  Cartagena  and 
that  defendant  was  urged  to  furnish  vessels  and 
to  load  the  same  but  refused  to  do  so ;  that  after 
the  expiration  of  the  year,  plaintiffs  again  urged 
defendant  to  accept  the  ore  and  on  his  refusal 
subsequently  sold  the  same,  after  mixing  it  with 
a  lower  grade  ore,  to  parties  in  Germany.  The 
Court  held  that  the  placing  of  the  ore  upon  the 
wharf  was  a  delivery  to  the  defendant ;  that  the 
subsequent  sale  by  plaintiffs,  after  mixing  it  with 
other  ore,  was  at  plaintiffs'  risk ;  that  the  value 
obtained  for  the  mixed  ore  determined  the  price 
of  the  ore ;  that  the  assay  of  the  mixed  ore  in 
Germany  was  not  shown  to  be  in  excess  of  50 
per  cent,  of  irop ;  that  the  contract  contained  a 
technical  guarantee  of  quality  and  no  evidence 
of  custom  was  admissible,  and  for  these  reasons 
•entered  a  non-suit  which  the  Court  in  banc  re- 
fosed  subsequently  to  take  off. 

The  first  clause  of  the  contract  was  as  follows : 
''That  R.  Martinez  e  hijos  y  Conesa  sell,  and 
Alfred  Eamshaw  purchases,  all  the  drv  iron  ore 
of  usual  quality  which  sellers  can  collect  from 
the  mine  San  Anisetto  during  the  rest  of  this 
year,  up  to  ten  thousand  tons  or  thereabouts,  at 


the  price  of  six  shillings  per  ton  of  twenty-two 
hundred  and  forty  pounds,  f.  o.  b.  Cartagena, 
guaranteed  to  contain  a  3rield  of  ^iXy  per  cent, 
of  iron  in  the  natural  state,  with  a  sliding  scale 
at  the  rate  of  three  pence  per  unit  additional  for 
every  unit  over  fifty  percent.,  and  with  a  deduc- 
tion at  the  rate  of  four  pence  per  unit  for  every 
unit  under  fifty  per  cent.  Final  settlements  to 
be  made  on  output  weights  and  assays  found  at 
port  of  discharge.'*  The  substance  of  the  re- 
mainder of  the  contract  is  stated  in  the  opinion 
of  the  Supreme  Court. 

Plaintiffs  appealed,  assigning  as  error,  besides 
the  exclusion  of  testimony  above  referred  to,  the 
entry  of  non-suit  and  the  refusal  to  take  it  off. 

Alexander  Simpson^  Jr.^  {Isaac  S.  Sharp 
with  him),  for  appellants. 

The  Court  did  not  decide  on  the  former  ap- 
peal that  this  contract  was  a  technical  guarantee. 
Martinez  v,  Eamshaw,  38  Webkly  Notbs,  493. 

In  relation  to  express  warranties,  the  rules  for 
interpreting  them  do  not  differ  from  those  ap- 
plied to  other  contracts.  The  intention  of  the 
parties  is  sought  and  carried  into  effect. 

Benjamin  on  Sales  (Bennett's  Ed.),  565. 
I  Parsons  on  Contracts  (5th  ed.),  576. 
Heyworth  v.  Hntchinson,  L.  R.  2  Q.  B.  447. 

That  it  was  proper  to  prove  a  custom  of  trade  to 
interpret  this  contract  would  seem  to  have  been 
already  decided  in  Martinez  zr.  Eamshaw,  supra. 
There  are  abundant  authorities. 

Myers  ».  Sari,  3  L.  J.  (Q.  B.),  15. 
Clarke's  Browne  on  Usages  and  Customs,  }  85. 
Lawson  on  Usages  and  Customs,  \  181. 
Stultz  V.  Dickey,  5  Btnn.  287. 
Carey  v.  Bright,  58  Pa.  70. 
McMasters  v.  Penna.  R.  R.,  69  Id.  374. 
Phoenix  Iron  Co.  tr.  Samuel,  13  Weekly  Notes, 
50. 

The  validity,  nature,  obligation  and  interpre- 
tation of  a  contract  are  to  be  governed  by  the 
law  of  the  place  of  performance. 

Brown  v,  R.  R.  Co.,  83  Pa.  316, 
Forepaugh  v.  R.  R.  Co.,  128  Id.  226. 
Baumv.  Birchall,  i5oId.  168. 
Waverly  Bank  v,  HaU,  Id.  472. 

It  has  been  many  times  decided  that  if  there 
is  nothing  remaining  to  be  done  by  the  seller  the 
delivery  is  complete  though  the  quantity,  quality 
or  price  are  to  be  ascertained  in  the  future  by  a 
standard  agreed  upon. 

Scott  V.  Wells,  6  W.  &  S.  357. 
Winslow  V,  Leonard,  24  Pa.  14. 
Andrews  V.  Weaver,  4  Mont,  Co.,  no. 
Macomber  v,  Pftrker,  13  Pick.  175. 
Benjamin  on  Sales  (3d  Ed.  Kerr's  Notes),  sec.  357, 
note  3. . 

It  appears  from  the  nature  of  the  commodity 
dealt  in,  and  from  the  language  of  the  contract 
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itself  that  a  technical  guaranty  could  not  have 
been  intended. 

**0n  an  executory  contract  for  the  sale  of 
goods  not  specific,  the  measure  of  damages  for 
a  refusal  to  receive  them  is  the  difference  be- 
tween the  contract  price  and  the  market  price 
on  the  day  appointed  for  delivery." 

Unexcelled  Fire  Works  Co.  v.  Polites,  130  Pa.  537. 
Sedgwick  Lead.  Cas.  on  Measures  of  Damages,  23. 
Benjamin  on  Sales  (3d  Ed.  Kerr's  Notes),  §1011. 

George  Tucker  Bispham^  for  appellee. 

The  defendant  in  this  cause  explained  the  con- 
tract, from  a  business  standpoint,  as  meaning 
that  there  was  an  absolute  warranty,  coupled 
with  a  provision  for  the  terms  of  settlement  if 
the  ore  were  accepted,  and  the  right  to  reject 
for  non-conformity  to  the  standard  had  been  lost 
because  the  non-conformity  had  not  been  discov 
ered  until  it  was  too  late  to  reject.  The  good 
sense  of  this  proposition  is  obvious,  and  more- 
over it  has  been  ruled  as  a  proposition  of  law. 

Simond  v,  Braddon,  2  C.  B.  N.  S.  336. 

We  were  not  bound  to  accept  something  dif- 
ferent from  the  thing  bought. 

Benjamin  on  Sales,  {  894. 

DePaj  V.  Arnold,  i  Wkskly  Notbs,  157. 

Isakcs  V,  Maris,  I  Id.  268. 

Martinez  v.  Earnshaw,  143  Pk.  479. 

Custom  is  admissible  to  explain  what  is  doubt- 
ful. It  is  never  admissible  to  contradict  what  is 
plain. 

Blackett  v.  Asmn^ce  Co.,  2  C  &  J.  249. 
Browne  on  Usages,  sec.  105. 
Barnard  v.  Kellogg,  10  Wall.  390. 
Coxe  V,  Heisley,  19  Pa.  243. 
WetheriU  v,  Neilson,  20  Id.  453. 
Hartje  v,  ColHns,  46  Id.  268. 
Stoddard  v,  Emerj,  128  Id.  436. 
First  National  Bank  v.  Flske,  133  Id.  241. 
Dickinson  v.  Ancient  Order  Un.  Workmen,  159  Id. 
258. 

July  1 8, 1 895 .  Dean,  J.  The  plaintiffs  sued 
to  recover  the  sum  of  l3>75o,  with  interest  from 
ist  of  January,  1888,  damages  which  lliey 
claimed  to  have  suffered,  by  reason  of  defend- 
ant's breach  of  a  written  contract  for  sale  by 
them  to  him,  of  iron  ore. 

The  plaintiff  are  dealers  in  and  shippers  of 
ore  in  Cartagena,  Spain  \  the  defendant  is  a 
resident  of  Philadelphia,  and  in  this  particular 
transaction  acted  by  his  agents  Allan,  Wrenn  & 
Company,  of  London.  Through  these  agents, 
on  the  28th  March,  1887,  the  contract  sued  on 
was  made.  It  stipulates:  i.  That  defendant 
will  purchase  all  the  dry  iron  ore  of  usual  quality, 
which  plaintiffs  can  collect  from  the  San  Anis- 
etto  mine,  during  the  rest  of  the  year,  up  to  ten 
thousand  tons  or  thereabouts,  at  the  price  of  six 
shillings  per  ton  of  2240  lbs.,  f.  o.  b.  Cartagena, 


guaranteed  to  contain  a  yield  of  fifty  per  cent, 
of  iron  in  the  natural  state,  with  a  dioing  scale 
at  the  rate  of  three  pence  per  unit  additional 
for  every  unit  over  fifty  per  cent.,  and  with  a 
deduction  of  four  pence  per  unit  for  every  unit 
under  fifty  per  cent.  Final  settlement  to  be 
made  on  output,  weights  and  assays  found  at 
port  of  discharge. 

2.  Plaintiffs  to  advise  the  agents  of  defendant 
from  time  to  time  of  the  quantity  ready  for 
shipment,  and  the  agents  to  charter  vessels  for 
carrying  accordingly. 

3.  Plaintiffs  engage  to  load  at  rate  of  two 
hundred  and  fifty  tons  per  day,  weather  permit- 
ting, Sundays  and  holidays  excepted,  and  to  be 
paid  five  pence  per  ton  for  loading.;  diqiatcb 
money  earned  in  loading  to  be  equally  divided ; 
plaintiffs  to  pay  demurrage  charges  at  x>ort  of 
loading. 

5.  On  arrival  at  port  of  discharge,  cargo  to 
be  sampled  and  assayed  by  chemist  of  repute, 
whose  decisi<m  is  to  be  final  \  costs  <rf  assay  to 
be  equally  divided  between  the  parties. 

The  4th,  6th  and  7th  stipulations  are  not  ma* 
terial  to  this  dispute. 

The  plaintiff^  within  the  time  specified  in  the 
contract,  had  ready  for  shipment  at  Carta- 
gena the  10,000  tons  of  ore,  and  made  repeated 
requests  on  defendant  to  provide  vessels  for  ship- 
ment ;  this  he  did  not  do,  assigning  as  an  ex- 
cuse  that  it  was  impossible  to  obtain  diem; 
then,  under  date  of  January  16,  18SS,  after  the 
year  had  expired,  plaintiffs,  stating  their  disap- 
pointment at  non-arrival  of  vessels,  put  this 
pointed  interrogatory  to  defendant's  agents: 
"Kindly  tell  us  by  return  poet  whether  you  are 
going  to  charter  for  our  contract  or  not  \  we  can* 
not  wait  any  longer."  To  this,  the  agents  reply 
five  days  afterwards,  that  diey  are  d<rfng  thieir 
best  to  secure  vessels,  but  "If  you  have  any  out- 
let for  the  mineral,  we  should  be  perfectly  will* 
ing  for  you  to  sell  it."  There  was  other  evidence 
showing  a  readiness  and  willingness  on  part  of 
plaintiffs  to  perform,  smd  failure  of  defendant  to 
fulfil  his  part  of  the  contract,  in  furnishing  ves- 
sels for  shipment  of  the  ore.  Defendant  having 
refused  to  pay  damages,  plaintiffs  brought  suit. 

In  answer  to  the  alleged  breach  of  contract^ 
defendant,  in  his  affidavit,  averred  that  he  made 
the  contract  on  representations  of  plaintiffs,  as 
to  the  quality  of  the  ore,  samples  of  which  had 
analyzed  over  53  and  59  per  cent,  of  iron,  and 
.025  per  cent,  of  phosphorus;  further,  that 
shipments  of  two  cargoes  had  been  made  on  die 
strength  of  these  representations,  but  before  the 
arrival  of  the  vessels,  and  in  reliance  on  the 
samples,  he  had  entered  into  the  contract;  but 
afterwards,  when  the  cargoes  arrived,  and  the 
ore  was  analysed,  it  showed  only  48  and  49  per 
cent,  of  iron,  and  .038  percent,  of  phosphorus; 
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that,  immediately  on  discoyering  these  facts  he 
repodiated  the  contract.  He  therefore  avers,  on 
belief,  that  plaintifife  were  not  ready  and  willing 
to  deliver  the  kind  of  ore  stipulated  for  in  the 
contract. 

On  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence,  the  Court  below  made 
the  rule  absolute,  and  defendant  appealed  to  this 
Court.  The  case  is  reported  in  143  Pa.  479. 
We  reversed  the  judgment  for  the  reason  that 
taking  the  affidavit'  as  absolute  verity,  that  the 
contract  had  been  entered  into  on  representation 
of  quality  of  the  ore,  and  the  guarantee  made  to 
.  sustain  the  representation,  the  case  was  not  one 
to  be  determined  by  a  mere  inspection  of  the 
pleadings,  but  should  have  gone  to  trial ;  and  it 
was  distinctly  said  in  the  opinion,  after  stating 
die  averments  of  the  affidavit,  that  we  did  not 
undertake  to  determine  there  was  a  breach  of 
the  guarantee  which  would  relieve  defendant 
from  payment,  and  this  language  is  used  :  ''Pos- 
sibly, the  variation  from  the  percentage  of  metal 
lie  iron  required  by  the  contract  may  be  so 
slight  that  the  ore  delivered  maybe  a  substantial 
compliance  with  the  contract,  or  a  compliance 
which  the  law,  when  better  informed  by  testi* 
mony,  may  regard  as  adequate."  The  opinion, 
when  fidrly  considered,  only  shows,  that  on  the 
record  as  it  then  stood,  we  would  neither  give  a 
binding  interpretation  of  the  agreement,  nor  at- 
tempt to  adjudicate  the  rights  of  the  parties ; 
that  we  could  only  intelligently  do  so,  after  trial 
of  the  issue  in  the  Court  below,  on  the  evi- 
dence. 

The  case  went  back,  and  came  on  for  trial.  The 
plain tifis  then  offered  testimony  by  depositions  to 
prove  a  custom  of  the  iron  ore  trade  at  Carta- 
gena, so  that  the  Court  and  jury  might  have  a 
clear  understanding  of  the  intent  of  the  parties 
by  the  first,  or  guarantee  stipulation  of  the  agree- 
ment. The  nature  of  the  testimony  offered  is 
shown  by  this  answer  of  Antonio  Conesa,  which 
is  responsive  to  an  interrogatory  of  plaintiffs : 

''I  was  a  mineral  nfercluuit.  In  consequence 
of  my  being  in  the  business,  I  am  aware  of  the 
customs  of  the  iron  ore  trade  in  this  district 
(Cartagena).  I  have  had  experience  from  the 
year  1884.  The  custom  has  always  been  to  fix 
a  standard  of  50  per  cent.,  with  a  sliding 
scale  to  regulate  the  price  according  to  the  result 
of  the  assay  of  the  cargo  when  discharged. 
From  the  moment  that  a  sliding  scale  is  fixed  for 
the  rise  or  fall  of  the  price  of  iron,  the  pur- 
chaser is  obliged  to  receive  the  mineral,  always 
provided,  that  it  does  not  go  below  45  per  cent, 
or  46  per  cent.,  and  we  have  liquidations  in 
which  the  mineral  has  resulted  with  46  per  cent, 
of  iron,  for  which  we  have  been  paid  without 
objection."  And  further  on  he  says:  "Iron 
ore  not  being  a  manufactured  article,  it  has  to 


be  taken  as  it  comes  from  the  mines,  and  the- 
contents  in  the  natural  state  vary  according  to 
the  moisture  which  it  may  contain  at  the  time  of 
sampling.  For  this  reason  it  is  impossible  ta 
give  an  absolute  guarantee,  so  it  is,  and  always 
has  been,  the  custom  to  adopt  a  sliding  scale." 

This  and  much  other  evidence  bearing  on  the 
guarantee  clause  of  the  contract,  aiding  in  the 
interpretation  of  its  terms,  which,  of  themselves, 
are  capable  of  divers  interpretation,  was  offered, 
which,  on  objection  by  defendant,  was  excluded. 

The  Court  below,  being  of  the  opinion  that 
defendant  had  until  the  last  day  of  1888  to  ac- 
cept the  ore  on  the  wharf  at  Cartagena,  and  as 
plaintiffs  had  not  shown  that  the  ore  at  that  time 
was  up  to  the  standard  of  the  guarantee,  fifty  per 
cent,  or  over ;  and,  at  all  events,  as  plaintife 
had,  after  that  time,  mixed  the  ores  and  sold 
them  in  Germany  without  notice  to  defendant, 
there  could  be  no  recovery,  entered  a  compul- 
sory non-suit.  From  this  judgment  we  have 
this  appeal  by  plaintiffs,  who  assign  for  error  the 
rejection  of  the  evidence  as  to  the  trade  custom,, 
and  the  construction  of  the  guarantee  clause  of 
the  agreement. 

There  is  no  cast-iron  rule  to  be  applied  in  the 
ascertainment  of  the  intent  of  the  parties  as  to- 
the  words  used  by  them  in  the  first  clause  of  the 
agreement.  It  might  be  held  to  mean  a  guaran- 
antee  of  fifty  per  cent.,  with  an  option  to  reject, 
if  under  that  analysis;  but  such  construction,  in 
view  of  the  whole  agreement,  is  an  improper 
one.  It  seems  to  us,  if  believed,  the  evidence 
offered  and  rejected,  of  the  custom  of  the  trade, 
in  what  sense  the  words  are  used  by  sellera  and 
purchasers  of  iron  ore,  is  conclusive  as  to  the 
construction  to  be  put  upon  them ;  every  word 
of  this  clause  is  in  harmony  with  this  trade  con- 
struction. 

It  will  be  noticed  this  ore  was  to  be  mined  in 
Spain,  and  delivered  on  board  at  Cartagena; 
even  eighty  per  cent,  of  the  invoice  then  became - 
due  and  payable.  Therefore,  the  place  the  con- 
tract was  to  be  performed  was  Spain,  and  the 
law  and  the  trade  custom,  which  the  law  recog- 
nizes, would  be  those  of  Spain,  and  would  con- 
trol the  contract.  As  is  said  in  Phoenix  Iron 
Company  v.  Samuel,  13  Weekly  Notes,  50: 
"Presumably  they  understood  the  contract  as  it 
is  understood  at  the  place  where  made,  and 
where  the  vendors  were  to  perform  their  part  of 
the  agreement."  And  Starkie  on  Evidence,  8th 
edition,  701,  as  to  the  admissibility  of  evidence 
to  establish  custom,  lays  down  this  rule :  "Where 
terms  are  used  which  are  known  and  understood 
by  a  particular  class  of  persons,  in  a  certain  spe- 
cial or  peculiar  s^se,  evidence  to  that  effect  is> 
admissible  for  the  purpoie  of  applying  the  in- 
strument to  its  proper  subject  matter ;  and  the- 
cases  seem  to  fail  within  the  same  consideration^ 
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.as  if  the  parties,  in  framing  their  contract,  had 
made  use  of  a  foreign  language,  which  Courts 
are  not  bound  to  understand."  This  rule  was 
4idopted  by  this  Court  in  Carey  v.  Bright,  $8  Pa. 
70,  where  it  was  held  that  evidence  of  the  trade 
(meaning  of  the  word  * 'colliery"  was  admissible. 

The  word  y guaranteed"  in  this  contract  is 
manifesdy  used  for  warranted.  The  vendors 
warranted  the  ore  to  be  of  an  average  purity  of 
ilifty  per  cent ;  it  was  not  in  human  power  to 
have  each  and  every  ton  in  its  natural  state  up 
to  this  standard ;  there  cannot  be  an  unvarjdng 
assay  of  a  crude  mineral ;  while  tins  last  fact 
appears  in  the  rejected  testimony,  it  is  also  an 
obvious  inference  from  the  terms  of  the  contract. 
Every  mineral  varies  as  to  purity  with  thje  char- 
acter of  its  location  in  the  natural  bed  ;  whether, 
^when  mined,  it  will  absorb  much  or  little  mois- 
ture, depends  on  the  character  of  the  impurities 
^separable  from  it,  the  humidity  of  the  atmos- 
phere, and  the  length  of  time  exposed.  While 
the  variation  may  not  be  great,  there  will  be 
some  change  incident  to  mining  and  shipment. 
St  is  a  fair  presumption  in  the  absence  of  proof, 
(that  both  parties  knew  this,  because  it  b  only 
presuming  they  had  ordinary  knowledge  of  the 
subject  of  the  contract.  Knowing  this  fact,  that 
the  ore  would  not  be  in  the  same  condition 
when  assayed  at  port  of  discharge  as  when  mined 
at  the  point  of  shipment,  how  did  they  provide 
that  the  sellershould  get  six  shillings  for  every 
ton  of  ore  up  to  a  fixei  standard,  and  the  buyer 
should  not  pay  more  than  it  was  worth,  because 
below  the  standard  ?  By  a  sliding  scale,  which 
provided,  the  vendor  should  pay  three  pence  per 
unit  when  above  fifty  per  cent.,  and  have  a  de- 
duction of  four  pence  per  unit  when  it  fell  be- 
low. The  richer  the  ore  the  less  the  compara- 
tive cost  of  smelting ;  the  poorer,  the  greater, 
and  increasing  much  more  rapidly  in  cost  than 
it  lessened  in  purity ;  for  that  reason,  the  deduc- 
tion, when  it  fell  below  the  standard,  was  greater 
than  when  it  rose  above  it ;  and  it  may  be  con- 
ceded, too,  that  even  this  hiding  scale  is  to  have 
a  reasonable  interpretation;  ore  that  did  not 
•come  up  to  the  standard  was  not  to  fall  many 
units  below  it ;  for  if  it  did,  the  ore  was  prac- 
tically worthless  for  shipment ;  the  cost  of  get- 
'ting  a  ton  of  iron  out  of  four  tons  of  ore,  yield- 
ing in  the  furnace  twenty-five  per  cent.,  com- 
ipared  with  the  cost  of  a  ton  of  iron  out  of  two 
tons  of  ore,  is  so  much  greater  that  evidently 
'the  parties  intended  the  purity  of  the  leaner  ore 
.should  approach  closely  the  standard. 

Here  again  comes  in  the  evidence  as  to  the 
trade  custom ;  that  ore  within  four  or  five  units 
of  the  standard  is  alone  merchantable. 

In  view  of  the  evidence  offered,  we  think  the 
iparties  framed  thb  contract  to  provide  for  the 
<¥ery  contingency  now  complained  of,  a  slight 


falling  below  the  standard.  And  even  if  the  ore 
only  reached  the  same  standard  as  that  purchased 
before  the  contract  was  made,  48  and  49  per 
cent,  of  iron,  plaintiffs  fulfilled  their  contract 
when  they  placed  it  on  the  ore  wharf,  and  noti- 
fied defendants  it  was  ready  for  delivery,  f.  o.  b. 
for  shipment. 

Nor  was  it  a  breach  of  contract  on  part  of 
plaintiffs  to  sell  the  ore  at  the  best  price  obtain- 
able  when  defendant  had  not  taken  away  a  pound 
of  it  for  a  month  after  the  time  stipulated  in  the 
contract.  Through  his  agents'  letter  of  January 
21,  1888,  to  plaintiffs,  he  says:  ''If  you  have 
any  outlet  for  the  mineral,  we  should  be  per- 
fectly willing  for  you  to  sell  it."  To  this,  on 
January  30A,  plaintiffij  reply:  "We  beg  to 
thank  you  for  your  suggestion  to  sell  the  ore  else- 
where, but  really,  as  we  have  collected  this  ^)e* 
cial  class  of  ore  for  Mr.  Eamshaw,  we  should 
like  him  to  receive  it,  and  if  he  cannot  ship  the 
ore  just  now,  he  should  authorize  us  to  draw 

against  these  stocks We  think  this  much 

better  than  to  be  obliged  to  sell  the  ore  else- 
where, perhaps  at  a  great  loss."  But  defendant 
neither  took  the  ore^  nor  authorized  plaintiffs  to 
draw  for  any  part  of  the  price.  Certainly,  he 
has  no  right  to  complain  that  plaintifik,  months 
afterwards,  sold  it  in  Germany.  Nor  did  he  so 
complain  at  the  trial  below  ;  his  eminent  coun- 
sel, Mr.  McMurtrie,  deceased,  made  this  state- 
ment to  the  Court :  ''I  admit  the  plaintifl&  had 
the  quantity  of  ore,  but  not  the  quality  of  ore, 
I  admit  the  plaintiffs  took  the  ore  to  Germany 
and  sold  it  in  the  way  of  which  we  cannot  com- 
plain, but  the  only  question  is,  as  to  whether 
they  fairly  dealt  with  the  ore,  so  as  to  make  that 
scale  a  standard  of  price." 

It  will  be  noticed  from  the  contract  plaintifiis 
were  to  deliver  the  ore  to  defendant,  not  on 
the  wharf,  but  f.  o.  b.  at  Cartagena,  from 
time  to  time,  defendant  to  furnish  vessels  on  ad- 
vices of  quantity  ready  for  shipment.  The 
breach  of  coi^tract  of  defendant  was  in  the 
neglect  to  furnish  vessels  to  receive  the  ore ;  it 
was  not  his  ore,  and  was  not  to  be  in  his  posses- 
sion until  loaded.  It  follows,  then,  it  was  at  the 
risk  and  charge  of  plaintiffs  while  at  the  wharf; 
as  long  as  it  was  in  their  possession,  their  dam- 
ages could  not  be  the  contract  delivery  price, 
unless  the  ore  became  absolutely  valueless  be- 
cause of  his  failure  to  take  it,  and  this  last  is  not 
pretended.  Then,  the  plaintiffs  having  been 
ready  and  willing  to  deliver  at  the  time  appointed 
in  the  contract,  of  which  defendant  had  full 
notice,  and  the  ore  still  belonging  to  plaintife, 
they  were  bound  to  get  the  market  price  at  the 
time  and  place  appointed  for  delivery.  It  is 
said  in  Fire  Works  Co.  v.  Polites,  130  Pa.  537, 
adopting  a  well  established  rule,  as  s^own  by  the 
text  books  and  cases  there  dted :  ''The  present 
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tendency  of  the  American  cases  is  to  the  doc- 
trine that  where  the  vendor  stands  in  the  attitude 
of  complete  performance  on  his  part,  he  is  en- 
titled to  the  contract  price  as  the  measure  of 
damages ;  but  on  an  executory  contract  for  the 
sale  of  goods  not  specific,  the  measure  of  dam- 
ages for  a  refusal  to  receive  them  is  the  difference 
between  the  contract  price  and  the  market  price 
on  the  day  appointed  for  delivery." 

The  measure  of  damage  was  the  actual  loss, 
and  they  lost  the  difference  between  what  defen- 
dant had  contracted  to  pay  for  the  ore  and  the 
market  price  at  Cartagena,  when  they  discov- 
ered definitely  he  would  not  receive  it.  They 
had  a  right  to  sell  it  at  Cartagena,  not  for  any 
price,  but  for  the  market  price,  to  German  or 
any  other  buyers.  In  making  the  sale,  they  were 
bound  to  exercise  reasonable  and  intelligent 
judgment  in  ascertaining  the  market  price  at  that 
point.  It  is  not  important  that  they  mixed  one- 
fourth  or  fifth  of  inferior  ore  to  further  a  sale  of 
the  whole,  unless  such  mixture  resulted  in  a  less 
price  than  the  market  price  for  this  Anisetto  ore ; 
if  it  did,  that  does  nor  bar  their  right,  it  only 
compels  them  to  account  for  the  market  price  of 
the  Anisetto  ore.  If  the  price  they  got  for  the 
mixture  was  less  than  they  could  have  got  for  the 
Anisetto,  the  price  of  the  mixture  does  not  de- 
termine their  damages,  but  the  market  price  of 
the  Anisetto  deducted  from  the  contract  price. 
This  market  price,  plaintiffs  claim,  from  the  tes- 
timony, was  only  4s.  6d.  per  ton,  instead  of  the 
•6s.  contract  price.  That  is  a  matter  of  evidence 
for  the  consideration  of  a  jury.  We  only  say, 
plaintiffs  were  not  bound  to  pay  wharfage,  and 
refrain  trom  making  a  sale  of  their  own  ore, 
after  defendant  had  broken  his  contract. 

We  conclude :  i.  That  it  was  error  to  reject 
the  evidence  of  the  trade  custom  at  the  place  the 
contract  was  to  be  performed,  a.  That  the  true 
measure  of  damages  is  the  difference  between 
the  contract  price  and  the  market  price  of  the 
ore  at  the  point  of  delivery  at  the  date  it  was 
sold. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  an^uded.  j.  d.  b.,  jr. 


Jan.  *95,  411.  May  28, 1895. 

Commonwealth  v.  Junkin  and  Sponsler. 

Penal  statutes — How  eonstrued-^Aet  of  May  p, 
iS8^ — Bankers  and  brokers — Receipt  of  de^ 
posit  when  insohent^^  What  amounts  to  a  de- 
posit under  the  Act  of  May^  p,  1HH9. 

Penal  statutes,    which   inflict   punishment,  must  be 
strietly  constrned. 

In  order  to  secvre  a  conviction  under  die  Act  of  May 
9,  1889,  Buddng  the  receipt  of  a  deposit  by  a  banker, 


who  knows  at  the  time  that  the  bank  is  insolvent,  em- 
bezzlement punishable  with  fine  and  imprisonment,  the 
Commonweiuth  must  prove  beyond  reasonable  doubt:  I. 
Actual  insolvency  as  the  money  is  received.  2.  Knowl- 
edge of  the  insolvency;  and  3,  The  receipt  of  the  money 
as  a  bank  deposit 

When  a  bank  officer  after  known  insolvency  receives 
mpney  over  the  counter  and  does  not  mingle  it  with  the 
general  funds,  but  keeps  it  separate  with  the  intention  of 
returning  the  identical  money,  this  does  not  amount  to  a 
receipt  of  money  as  a  bank  deposit. 

Where  the  evidence  shows  that  both  partners  in  a  pri- 
vate bank  were  in  ill  health  when  the  tact  of  insolvency 
became  known  and  that  they  instructed  the  cashier  not 
to  receive  any  deposits,  or  if  he  did  to  mark  them  spec- 
ially and  return  to  the  depositor,  and  it  appears  that  the 
cashier  received  a  small  amount  at  the  end  of  banking 
hours  which  he  neglected  in  the  hurry  of  businen  to 
keep  separate,  which  sum,  however,  was  afterwards  re- 
turned to  tiie  depositor;  it  was  error  to  charge  the  jury, 
«We  do  not  think  the  question  as  to  whether  the  money 
deposited  was  to  be  returned,  or  the  fact  that  it  was  after- 
wards returned,  is  material  to  the  case." 

Appeal  of  Benjamin  F.  Junkin  and  William 
A.  Sponsler,  from  the  judgment  of  the  Quarter 
Sessions  of  Perry  County. 

Benjamin  F.  Junkin  and  William  A.  Sponsler 
were  indicted  for  embezzlement  under  the  Act 
of  May  9,  1889,  P.  L.  145. 

The  facts  as  they  appwcd  at  the  trial,  before 
Bell,  P.  J.,  of  the  24th  district,  specially  pre- 
siding, are  set  out  in  sufi^cient  detail  in  the  opin- 
ion of  the  Supreme  Court,  infra. 

Counsel  for  defendant  requested  the  Court  to 
charge,  inter  alia^  as  follows : 

"XVI.  If  the  jury  believe  from  the  evidence 
that  Willis  was  ordered  not  to  take  deposits  on 
the  24th  of  March,  1894,  the  day  the  money  of 
Rice  was  taken,  and  if  money  was  taken  that  it 
must  be  returned  and  it  was  returned,  the  ver- 
diet  must  be  not  guilty."  Answer.  "This 
point  is  denied.  We  do  not  think  the  question 
as  to  whether  the  money  deposited  was  to  be  re- 
turned, or  the  feet  that  it  was  afterwards  re- 
turned, is  material  to  the  case.'* 

The  verdict  was  guilty  as  indicted  and  the 
Court  sentenced  defendantsto  pay  a  joint  fine  of 
|2o  and  each  defendant  to  one  year's  imprison- 
ment in  the  penitentiary. 

Defendants  appealed,  assigning  for  error, 
inter  alia^  the  answer  to  the  above  point 

C.  H.  Bergnerm^J.  C.  Bucher,  (with  them 
Louis  £.  Atkinson  and  Charles  A.  Bamett)^ 
for  appellants. 

The  enacting  clause  in  the  body  of  the  Act  is 
unconstitutional  and  incapable  of  enforcement; 
if  the  title  is  read  into  the  body  of  the  Act  then 
the  offence  is  receiving  money  as  a  deposit,  but 
the  evidence  in  this  case  does  not  show  that  it 
was  received  as  a  deposit. 

See  as  to  meaning  of  deposit — 
2  Am.  &  Eng.  Encyc.  Law,  p.  93,  and  cases  cited. 
Morse  on  Banks  and  Banking,  28. 
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Luke  Baker^  district  attorney,  and  Albert 
Millar,  (with  them  George  KunkelzxA  JV.  H. 
Woods),  for  appellee. 

In  the  present  case  the  Commonwealth  showed 
that  the  appellants  were  bankers,  that  they  were 
insolvent  as  a  bank  and  as  individuals,  that  they 
knew  the  insolvent  condition  of  the  bank,  of 
themselves,  and  of  each  other ;  that  Rice  was 
a  depositor  and  that  with  knowledge  of  their  in- 
^Ivency  they  received  from  him  certain  per- 
sonal property,  namely,  a  deposit  of  money. 
This  being  shown  the  case  was  completely  made 
out,  and  the  learned  Judge  who  tried  the  case 
was  right  when  he  refused  to  instruct  the  jury 
that  it  was  necessary  for  the  Commonwealth  to 
show  that  a  contractual  relation  was  created  be- 
tween the  banker  and  the  depositor  at  the  time 
the  deposit  was  received,  or  that,  inasmuch  as  it 
appeared  there  was  no  such  contractual  relation 
created  under  the  facts  of  the  present  case,  the 
appellants  could  not  be  convicted  under  the 
Act. 

July  i8,  1895.  Dean,  J.  In  September, 
iM6,the  defendants  entered  into  co-partnership 
in  the  banking  business  at  Bloomfield,  Perry 
County,  with  three  others,  under  the  name  of 
**Perry  County  Bank,"  capital,  130,000.  In 
the  year  1876,  by  death  and  retirement,  the 
number  of  partners  was  so  reduced,  as  to  leave 
but  these  two  defendants,  who  continued  the 
business  down  to  24th  March,  1894,  when  the 
bank  closed  its  doors  because  of  undisputed  in- 
solvency. The  defendants,  from  the  time  the 
hank  opened  until  it  closed,  were  lawyers,  ac- 
tively engaged  in  the  practice  of  their  profession 
in  Perry  and  adjoining  counties,  so  that  the 
personal  attention  they  gave  the  bank's  af&irs 
during  that  period,  was  only  such  as  men  in  their 
situation  could  give ;  while  often  in  the  bank, 
they  were  not  there  in  daily  supervision,  exer- 
cising that  watchfulness  the  nature  of  the  busi- 
ness demanded.  Sponsler,  it  is  true,  was  presi 
dent,  and  inspected  and  passed  upon  much  of  the 
paper  discounted,  but  he  did  not  watch  the  daily 
balances  of  customers,  and  guard  the  resources 
of  the  bank  from  depletion  by  bad  banking. 
This  was  entrusted  to  the  cashier.  When  it  was 
organized,  William  Willis  was  chosen  cashier, 
and  he  remained  in  this  position  until  his  death 
in  1891,  when  his  son  James,  who  had  been  an 
assistant  to  his  father  for  some  years  before  the 
Utter's  death,  was  chosen  to  his  place ;  he  then 
continued  as  cashier  until  the  bank  closed.  Most 
of  the  important  details  of  the  management  were 
entrusted  to  the  father  and  son,  while  cashiers; 
in  the  interval  of  two  or  three  weeks  between  the 
death  of  the  father  and  the  selection  of  the  son, 
Sponsler,  one  of  defendants,  acted  as  cashier. 
Whether    defendants    realized  the  fact,  is  not 


clear,  but  the  evidence  now  makes  it  dear,  that, 
at  this  time,  when  James  Willis  succeeded  to  the 
cashiership,  the  bank,  practically,  was  insolvent, 
because  a  large  part,  if  not  all,  of  its  original 
capital  had  been  sunk,  and  no  new  capital  had 
been  contribaled.  The  bank,  under  the  new 
cashier,  as  is  usual  with  lame  institutions  of  that 
character,  went  limping  along,  in  hopes  of  bet- 
tering its  condition,  which,  however,  continued 
to  grow  worse  until  the  end  on  Saturday,  the 
24th  of  March,  1894.  Some  days  before  its 
close,  Junkin,  without  doubt,  and  Sponsler,  pro- 
bably,  knew  the  bank  was  very  seriously  embar- 
rassed for  money ;  their  expectation  of  relief 
from  this  condition  is  not  material ;  their  knowl- 
edge of  the  fact  is.  On  Saturday,  the  24tfa, 
about  a  quarter  to  three  o'clock,  and  jost  before 
the  bank  finally  closed,  Josiah  Rice  handed  over 
the  counter,  as  a  deposit,  I20.  The  money  was 
received  by  Harry  K  Bonsall,  a  clerk,  acting^ 
under  WiUis,  the  cashier,  and  although  after- 
wards returned  to  Rice,  nevertheless,  at  the 
time,  the  money  was  mingled  with  the  geneial 
funds  of  the  bank.  After  the  bank  closed,  Rice 
instituted  this  criminal  prosecution  against  Jnn- 
kin  and  Sponsler,  bankers,  under  Act  of  9&  of 
May,  1889,  for  receiving  a  deposit,  knowing  at 
the  time  the  bank  was  insolvent.  Being  con- 
victed, and  sentenced  to  fine  and  imprisonment, 
we  have  before  us  this  appeal. 

Appellants  prefer  sixteen  assignments  of  error 
to  the  charge  of  the  Court,  and  answers  to  points. 
With  the  exception  of  the  eighth,  it  would  be  a 
waste  of  time  to  discuss  and  pass  judgment  on 
these  multiplied  complaints  of  error;  while  the 
gravity  of  the  consequences  of  this  judgment  to 
dieir  clients,  doubtless  impelled  counsel  to  press 
them  upon  our  consideration,  they  are  so  desti- 
tute of  merit,  that  an  elaborate  review  is  not 
called  for  by  any  duty  on  our  part  to  the  Com- 
monwealth or  the  defendants.  The  case  was 
most  carefully  and  ably  tried ;  the  learned  Jodge 
of  the  Court  below,  in  all  his  rulings,  displayed 
unassailable  impartiality,  and  certainly  defend- 
ants, unless  as  to  the  assignment  noted,  have  no 
ground  whatever  of  complaint.  All  assign- 
ments, except  the  eighth,  are  therefore  formally 
overruled. 

The  eighth  involves  an  interpretation  of  the 
Act  of  1889.  That  Act  being  very  short,  we 
quote  it  in  full,  thus : — 

''Section  i:  Be  it  enacted,  etc.,  that  any 
banker,  broker>  or  officer  of  any  trust  or  savings 
institution,  national.  State  or  private  bank,  w^ 
shall  take  and  receive  money,  from  a  depositor, 
with  the  knowledge  that  he,  they,  or  the  bank, 
is  at  the  time  insolvent,  shall  be  guilty  of  em- 
bezzlement, and  shall  be  punished  by  a  fine  in 
double  the  amount  so  received,  and  imprisoned 
from  one  to  three  years  in  the  penitentiary.'* 
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The  title  of  the  Act  is :  "An  Act  Relating 
to  the  Receiving  of  Deposits  by  Insolvent  Bank- 
ers," etc.,  and  the  title  is  part  of  the  Act  to  be 
resorted  to  in  interpreting  it. 

There  are  three  essential  elements,  which  the 
Commonwealth  must  prove  beyond  a  reasonable 
doabt,  before  the  jury  can  find  the  guilt  which 
the  Act  makes  punishable:  i.  Actual  insol- 
vency at  the  time  the  money  is  received.  2. 
Knowledge  of  the  insolvency.  3.  The  receipt 
of  the  money  as  a  bank  deposit. 

As  to  the  first  two  elements,  there  was  much 
evidence  tending  to  establish  the  fact  of  insol- 
vency on  and  long  prior  to  a3rd  March,  1894, 
and  knowledge  of  such  insolvency  by  both  Jun- 
kin  and  Sponsler ;  and  the  verdict  of  the  jury 
on  competent  evidence  under  proper  instruc- 
tions, ha^  estaUished  both  in  favor  of  the  Com- 
monwealth. 

But,  did  the  defendants,  as  bankers,  in  the 
&ce  of  the  prohibition  of  the  statute,  receive 
Rice's  money,  as  a  bank  deposit,  on  the  24th? 
The  essential  elements  of  crime,  unless  otherwise 
decbored  by  statute,  is  the  intent  to  commit  it, 
or  the  wilfulness  of  it.  The  Legislature  can  de- 
clare an  act  a  crime,  and  make  it  punishable, 
regardless  of  the  intent,  but  this  statute  will  not 
bear  such  interpretation ;  its  aim  is,  to  punish 
dishonesty;  the  moral  guilt  which  prompts  to 
falsehood  and  deception ;  for  there  is  necessar- 
ily moral  guilt  on  the  part  of  a  banker,  who, 
with  knowledge  of  insolvency,  receives  as  a  bank 
deposit  the  money  of  a  customer ;  by  necessary 
implication,  when  he  so  receives  it,  he  says  to 
the  depositor,  ''My  bank  is  solvent,  and  is  able 
to  repay  this  amount  when  called  for ;"  if  such 
were  not  the  implied  representation,  relied  on, 
too,  by  the  depositor,  he  would  not  leave  his 
money.  To  constitute  the  criminal  intent,  it  is 
not,  however,  necessary  that  the  banker  at  the 
time  intended  to  defraud  the  depositor ;  his  in- 
tention to  repay  may  have  existed ;  it  is  the  con- 
cealment of  his  present,  to  him  known,  inability 
to  pay,  and  in  that  condition,  receiving,  as  part 
of  the  funds  of  the  bank,  the  depositor's  money, 
which  he  knows,  without  the  false  representa- 
tion, he  would  not  receive,  that  constitutes  the 
crin^nal  intent. 

Was  Rice's  money  received  as  a  deposit  of  the 
hank? 

The  defendants,  in  their  sixteenth  point,  the 
answer  to  which  is  the  subject  of  the  eighth  as- 
signment of  error,  requested  the  Court  to  in 
struct  the  jury :  "That  if  they  believed  from 
the  evidence,  that  Willis  was  ordered  not  to  take 
deposits  on  the  24th  of  March,  1894,  the  day 
the  money  of  Rice  was  taken,  and  if  money  was 
taken,  that  it  must  be  returned,  and  it  was  re- 
turned, the  verdict  must  be,  not  guilty." 
To  this,  the  Court    made  answer:     "This 


point  is  denied.  We  do  not  think  the  question 
as  to  whether  the  money  deposited  was  to  be  re- 
turned, or  the  fact  that  it  was  afterwards  re- 
turned, is  material  to  the  case." 

Is  this  rigid  interpretation  of  the  Act  war- 
ranted ?  It  must  be  borne  in  mind,  that  there 
was  evidence  to  which  the  jury  were  to  apply  it 
in  making  up  their  verdict.  The  defendant  had 
called  to  the  stand,  B.  F.  Junkin,  who  had  been 
ill  and  confined  to  his  room,  from  the  ist  of 
February  previous  to  the  24th  of  March,  the  day 
the  bank  closed ;  he  stated,  he  first  learned  of 
its  alarming  condition  on  the  evening  of  the  23rd 
of  March ;  on  the  morning  of  the  24th,  he  sent 
a  messenger  for  Willis,  the  cashier,  to  come  to 
his  house ;  he  came,  and  be  said  to  him,  "  <Jtm, 
you  must  not  open  that  bank  this  day,  absolutely 
you  must  not  do  it ;'  he  says,  'I  will  open  it, 
I  must  open  it ;'  'No,'  I  said,  'Jim,  it  is  closed 
now,  and  you  can  leave  it  closed,  and  leave  it 
stand  just  as  it  is,  this  thing  rmist  stop.'  He 
says,  'I  can't  close  the  bank  in  the  dajrtime.' 
'Why  not,'  I  said.  'Well,  I  can't  and  won't 
close  it  in  the  daytime.'  I  said,  'Jim,  if  you 
won't  close  as  I  order  you  to  do,  and  you  open 
its  doors,  you  must  not  take  one  deposit  this 
day,  not  over  its  counter  or  anywhere  else.' 
He  says,  'I  can't  open  the  bank,  and  not  take 
deposits,  that  would  not  be  banking.'  And  I 
says,  'I  don't  want  banking  to  go  on,  I  want  it 
stopped.'  He  says,  'I  will  open  the  bank  and 
take  deposits  just  as  I  have  taken  deposits.'  I 
said,  'Jim,  if  you  do  that,  you  do  it  at  your 
peril,  and  I  warn  you  not  to  do  it;'  and  I  said, 
'If  you  persist  in  doing  this,  if  you  persist  in 
opening  the  bank  against  my  order,  and  taking 
deposits  against  my  order,  then  take  care  of 
yourself;  and  if  you  receive  deposits,  then  make 
special  deposits  of  them,  put  each  up  by  itself, 
and  put  it  by  itself,  and  return  it  to  the  deposi- 
tors,' and  that  he  said  he  would  do." 

This  statement  is  corroborated  by  Mrs.  Jun- 
kin, and  is  partially  admitted  by  Willis,  the 
cashier,  the  principsd  witness  for  the  Common- 
wealth. 

Willis  opened  the  bank,  as  he  declared  he 
would ;  all  the  deposits  except  two  or  three  taken 
in  that  day,  were  marked  special,  and  the  money 
and  checks  put  in  special  envelopes,  and  after- 
wards returned;  they  never  entered  into  or 
formed  part  of  the  fimds  of  the  l^mk.  Rice's 
deposit,  as  noticed,  was  taken  over  the  counter 
by  Bonsall,  and  as  defendants  alleged,  inadvert- 
ently mingled  with  the  bank's  funds,  but  tl^y 
afterwards  returned  to  him  a  like  amount,  twenty 
dollars. 

Puttingaside  for  the  present,  thequestion  raised 
as  to  Junkin'sanswerabiHty  criminally  for  the  acts 
of  his  agent ;  assume,  that  he  had  himself  been 
in  the  l:^nk  that  day,  and  personally  received 
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this  twenty  dollars  at  the  counter,  and  had  put  it 
in  an  envelope,  marked  with  Rice's  name,  to  be 
returned  to  him,  in  case  the  bank  closed,  and 
then  did  return  to  him  the  same  twenty  dollars ; 
would  that,  within  the  meaning  of  the  Act,  have 
been  the  receipt  by  a  banker,  knowing  the  bank 
to  be  insolvent,  of  money  on  deposit?  The 
peril  to  and  loss  of  the  depositor's  money,  arises 
from  the  concealed  insolvency  of  the  banJc ;  but 
if  it  never  mingles  with  or  forms  part  of  the 
bank's  funds,  which  are  assets  for  the  payment 
of  creditors  generally ;  remains  separate  from  all 
other  funds,  and  is  capable  of  absolute  identifi- 
cation, 90  that  it  may  be  returned,  and  is  actually 
returned,  that  does  not  constitute  the  criminid 
receipt  of  money  as  a  bank  deposit.  The  real 
deposit,  whether  on  time  or  call,  when  passed 
over  the  counter,  is  thereafter  the  property  of 
the  bank  absolutely;  it  is  the  intention  of  the 
depositor  and  the  bank,  that  the  latter  shall 
thereafter  use  it  as  its  own  by  loaning  it  to  oth- 
ers, and  paying  it  out  on  checks  drawn  by  oth- 
ers ;  the  express  or  implied  promise  of  the  bank 


is,  that  it  will  repay  him,  not  that  money,  but 
that  amount  of  money ;  in  the  case  we  are  sup- 
posing, the  intention  of  the  banker  is,  to  hand 
back  the  identical  money  received,  and  that  in- 
tention is  manifested,  not  by  what  he  says,  but 
by  what  he  does,  not  only  at  the  time,  but  after- 
wards. This  method  of  not  receiving  money 
on  deposit  by  a  banker  knowing  his  insolvency, 
as  demonstrated  by  the  event  here,  is  not  an 
open,  unequivocal  observance  of  the  law ;  he 
subjects  himself  to  the  peril  of  misconstruction 
of  his  real  intention,  and  invites  criminal  accu 
sation.  But,  unwise  as  may  be  the  conduct,  if 
no  intention,  in  fact,  existed,  to  appropriate  in 
aid  of  his  insolvent  bank,  the  depositor's  money, 
and  he  did  not,  in  fact,  so  appropriate  it,  he  is 
not  a  criminal.  If  such  a  transaction  is  not  a 
deposit  by  a  depositor,  if  there  be  no  contract  to 
which  the  minds  of  both  parties  assented,  then, 
it  is  not  within  the  terms  of  the  Act.  Penal 
statutes,  which  inflict  punishment,  must  be  strictly 
construed. 

If  Junkin  himself  would  not  have  been  fi^uilty, 
had  he,  under  such  circumstances,  personsuly  re- 
ceived the  money,  he  would  not  be  answerable 
criminally  if  he  instructed  his  agentto  so  receive 
it.  Whatever  may  be  the  answerability  of  the 
principal  for  the  wrongful  act  of  his  agent  in 
civil  actions,  he  is  not  answerable  criminally, 
when  the  act  is  in  positive  disobedience  of  his 
explicit  instructions.  Willis  was  the  agent  in 
control,  Bonsall  was  his  subordinate ;  whether 
the  neglect  to  specially  mark  Rice's  deposit  was 
wilful  or  inadvertent  on  their  part,  the  act  can- 
not be  imputed  to  Junkin,  whose  orders  were 
directly  to  the  contrary ;  and  if  he  be  believed  in 
his  statement,  that  he  had  been  conQned  to  his 


room  by  illness  for  months  before  and  months 
afterwards,  he  cannot  even  be  accused  of  neg- 
lect to  personally  attend  in  the  bank  on  that 
day,  to  see  that  his  orders  were  executed. 

As  to  the  other  defendant,  William  A.  Spons- 
ler,  there  is  testimony  that  for  a  year  before 
the  bank  closed,  he  had  been  so  ill  as  to  be  con^ 
fined  most  of  the  time  to  his  bed ;  on  the  day  it 
closed,  he  was  in  a  very  dangerous  condition, 
and  wholly  unable  to  even  converse  on  business 
affairs;  because  of  his  disability,  about  a  week 
before  the  bank  closed,  he  had  given  his  son 
power  of  attorney  to  take  his  place  in  the  man- 
agement; the  son  testifies,  that  he  came  to 
Bloomfield  from  Newport,  on  Saturday,  the  24th, 
and  about  eleven  o'clock  in  the  forenoon,  went 
into  the  bank  and  gave  Willis  this  instruction : 
''James,  I  tell  you  what  I  want  you  to  do,  aB 
the  money  that  you  take  in  to-day,  I  want  you 
to  keep  separate,  each  parcel  by  itself,  and  not 
to  receive  it  as  a  deposit,  keep  it  by  itsdf,  and 
on  Monday  return  it  to  each  of  th«  respective 
parties,  who  deposited  or  left  the  money  with 
you.  He  said,  I  will  do  so.  And  he  said,  that 
is  what  Judge  Junkin  told  me  I  should  do  this, 
morning,  and  that  is  what  I  am  doing/' 

As  Rice's  deposit  was  made  at  a  quarter  to* 
three  o'clock,  in  the  afternoon,  when,  as  alleged, 
according  to  both  defendants'  instructions,  diat,. 
or  no  ot^r  money  was  to  be  received  as  a  bank 
deposit,  it  follows,  Sponsler's  situation  is  the 
same  as  Junkin's. 

Much  of  the  testimony  as  to  the  instructions 
given  Willis,  was  contradictory  in  its  character,, 
but  in  passing  on  this  assignment  of  error,  we 
must  assume  the  defendants'  averments  to  be 
the  fact,  because  their  sixteenth  prayer  for  in- 
struction, only  asked  the  Court  to  say  to  the 
jury :  If  thev  believed  from  the  evidence,  Willis 
received  such  orders,  then  defendants  were  not 
guilty.  The  Court's  answer,  was,  in  effect,  that 
it  was  immaterial  what  they  believed  fix)m  this 
evidence.  This  instruction  may  have  operated 
to  the  conviction  of  defendants.  We  think  the 
learned  Judge  of  the  Court  below,  mistakenly 
gave  too  rigid  an  interpretation  to  the  Act  of 
1889,  in  favor  of  the  Commonwealth ;  under 
that  interpretation,  the  negligent,  incompetent 
and  unfortunate  banker  can  be  convicted  of  a 
serious  crime,  as  well  as  the  swindling  and  dis» 
honest  one ;  this  was  not  the  object  of  the  Act 
If  the  Legislature  intend  such  remit,  it  must  be 
accomplished  by  a  law  leaving  no  reasonable 
doubt  of  such  intention. 

The  judgment  is  reversed,  and  a  venire  fiicias 
de  novo  awarded. 

w.  M.  s.,  jr. 
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July. '94,  88. 


May  7,  1895. 


Irons  V.  Allen. 


Justice  of  the  peace— Fee  bill— Acts  April  2, 
186S,  P.  Z.,  pa^ej,  and  Af arch  28, 1814, 

Whitt  a  statute  establishing  a  fee  bill  contains  no 
penalty  for  the  exaction  of  fees  illegal  under  it,  the 
penal  provision  of  a  former  statute  on  the  same  subject 
may  not  be  resorted  to  to  recover. 

The  penalty  imposed  hj  the  earlier  statute  is  for  taking 
fees  illegal  under  that  Act,  not  for  taking  illegal  fees  gen- 
erally. 

Appeal  of  George  Irons,  from  the  judgment 
of  the  Common  Pleas  of  McKean  County,  in 
refusing  to  take  off  a  non-suit  in  an  action  of 
assumpsit  wherein  appellant  was  plaintiff,  and  M. 
N.  Allen  defendant. 

On  May  7,  1892,  Barbara  Vantz  brought  suit 
against  George  Irons,  the  appellant  herein,  be- 
fore M.  N.  Allen,  a  justice  of  the  peace,  the  ap- 
E^llee  herein,  claiming  for  wages  of  manual 
bor.  There  was  a  hearing  in  the  case  May  i4» 
1892,  and  judgment  given'  for  the  plaintiff,  with 
costs  of  suit.  The  appellant  on  the  same  day 
paid  the  costs  and  took  an  appeal.  The  dock- 
eted costs  amounted  to  I10.32,  but  the  appellee 
exacted  and  received  from  the  appellant  I11.32, 
whidi  included  10  cents  charged  for  satisfaction 
of  the  judgment  aforesaid  upon  appellee's  docket, 
and  also  a  charge  of  25  cents  for  the  affidavit  of 
appellant  that  his  appeal  was  not  taken  for  de- 
lay. 

On  August  26,  1892,  appellant  served  notice, 
of  his  intention  to  bring  suit,  on  the  appel- 
lee. 

The  appellant,  October  18,  1892,  sued  the 
appellee  before  a  justice  of  the  peace  for  the  ille- 
gal fees  so  as  aforesaid  charged,  claiming  a  pen- 
alty of  I50  for  each  of  the  three  alleged  illegal 
fees  chMged.  At  the  hearing,  October  25, 1892, 
judgment  was  given  in  favor  of  the  appellant  for 
the  sum  of  |ioo.  An  appeal  was  taken  to  the 
Common  Pleas  and  upon  the  trial  the  Court  or- 
dered a  compulsory  non-suit  and  subsequently 
discharged  a  rule  to  take  it  off. 

The  plaintiff  then  appealed. 

/.  M.  McClure,  for  appellant. 

"The  rule  of  implied  repeal  is  clearly  inappli 
cable  where  the  revising  statute  declares  what 
effect  it  is  intended  to  have  upon  the  former 
law,  as,  where  it  declares  that  it  shall  operate  as 
a  repeal  of  such  provisions  of  earlier  acts  as  are 
inconsistent  with  it,  which  is  regarded  as  a  de- 
claration that  it  shall  repeal  only  such  provisions 
and  leave  unaffected  such  as  are  not  inconsistent. 

« 'Where  the  Legislature  expressly  declares  what 
effect,  in  the  way  of  repeal,  an  Act  is  intended 


to  have,  there  can  be  no  room  for  i^ny  implica- 
tion." 

Endlich  on  the  Interpretation  of  Statutes,  \  203,  p. 
272. 

In  a  civil  action  for  the  penalty,  it  has  been 
held  to  be  immaterial  whether  the  illegal  charge 
was  made  ignorantly  or  oppressively  and  fraudu- 
lently. 

Miller  v.  Lock  wood,  17  Pa.  248. 

A  well-known  rule  for  the  interpretation  of 
statutes  is  that  where  there  are  earlier  Acts  re- 
lating to  the  same  subject,  all  are,  for  the 
purposes  of  construction,  considered  as  forming 
one  homogeneous  and  consistent  body  of  law. 

Jacobj  V.  Shafer,  105  Pa.  610. 

Another  rule  for  the  interpretation  of  statutes 
is  that  in  construing  them  we  are  topresumi  that 
the  Legislature  does  not  intend  to  make  any 
alteration  in  the  law,  beyond  what  it  explicitly 
declares,  either  in  express  terms  or  by  unmis- 
takable implication. 

If  the  26th  section  of  the  Act  of  March  28^ 
1 814,  imposing  a  penalty  upon  justices  of  the 
peace  for  taking  illegal  fees,  is  repealed  by  the 
Act  of  April  2,  1868,  entitled  '<An  Act  to  as- 
certain and  appoiiit  the  fees  to  be  received  by 
the  several  officers  of  this  Common w^th,"  (P. 
L.  1868,  page  3),  the  repeal  is  by  implication 
only.  The  repealing  clause  of  the  latter  Act  is 
in  these  words :  **That  any  law  now  in  force, 
which  is  supplied  by  or  is  inconsistent  with  this 
Act  is  hereby  repealed."  The  26th  section  of 
the  Act  of  March  28,  1814,  is  clearly  not  sup- 
plied by  the  Act  of  April  2,  1868,  nor  is  that 
section  inconsistent  with  any  of  the  provisions  of 
the  latter  Act.  The  only  way  we  can  give  such 
force  to  the  Act  of  1868  is  by  implying  that  be- 
cause the  Act  was  subsequent  to  the  Act  of  i860, 
making  such  taking  of  illegal  fees  a  misdemeanor 
punishable  in  the  criminal  Courts,  and  because 
the  Legislature  omitted  the  penal  clause  from  the 
Act,  it  was  therefore  the  legislative  intent  to  re- 
peal the  26th  section. 

E.  L.  Keenan,  (/.  N.  Apple  with  him),  for 
appellee. 

Prior  to  the  Act  of  March  28,  181 4,  giving 
a  penalty  to  the  party  injured,  the  offence  of  ex- 
tortion by  taking  ill4;al  fees  was  punishable  by 
indictment  at  common  law ;  but  not  so  after  the 
passage  of  that  Act,  for  the  only  remedy  then 
was  to  proceed  for  the  recovery  of  the  penalty. 
The  provisions  of  the  common  law  were,  how- 
ever, restored  by  the  Act  of  March  25,  1831, 
which,  by  the  1 2th  section  of  the  Crimixial  Code 
of  i860,  was  so  far  modified  as  to  take  away  the 
criminality  of  taking  fees  where  the  business  for 
which  they  are  chargeable  shall  not  have  been 
done  or  performed.    And  the  law  now  is,  if  any 
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justice,  clerk,  prothonotary,  sheriff,  coroner, 
constable,  or  other  officer  of  this  Commonwealth, 
shall  wil^lly  and  fraudulently  receive  orjtake 
any  reward  or  fee  to  execute  and  do  his  duty  and 
office  but  such  as  is  or  shall  be  allowed  by  some 
Act  of  Assembly  of  this  Commonwealth;  or 
^hall  receive  or  take  by  color  of  his  office  any 
fee  or  reward  whatsoever,  not  or  more  than  is 
allowed  as  aforesaid,  he  shall  be  deemed  guilty 
•of  a  misdemeanor  in  office,  and  on  conviction 
be  sentenced  to  pay  a  fine  not  exceeding  five 
hundred  dollars  or  to  undergo  an  imprisonment 
not  exceeding  one  year. 

Commonwealth  v,  Evant,  13  S.  k  R.  426. 

P»rd.  Digest,  317,  H.  16. 

ButU  V,  Miller,  13  Wbbkly  Nons,  448. 

It  is  also  contended,  on  the  part  of  the  appel- 
lee, at  the  time  of  the  trial  of  this  case,  to  wit, 
September  14,  1893,  ^^  ^^^  Court  below,  that 
previous  thereto,  to  wit,  the  23d  day  of  May, 
A.  D.  1S93,  an  Act  was  passed  (see  P.  L.  117) 
entitled  an  Act  to  regulate  and  establish  the  fees 
to  be  charged  by  justices  of  the  peace,  aldermen, 
magistrates  and  constables  in  this  Common- 
wesdth.  The  repealing  section  of  which  is  as  fol- 
lows :  ''That  all  Acts  or  parts  of  Acts  in  force  at 
the  date  of  the  passage  of  this  Act  inconsistent 
with  its  provisions  are  hereby  repealed." 

And  the  repealing  section  of  the  Act  of  2d  April, 
1868,  is  as  follows :  ''That  any  law  now  in  force 
which  is  supplied  by  or  is  inconsistent  with  this 
Act,  is  hereby  repealed." 

We  contend  the  Act  of  2d  April,  1868,  P.  L. 
3,  repealed  the  Act  of  1814,  so  far,  at  least,  as 
McKean  Coimty  and  other  counties  in  the  State, 
except  the  counties  of  Allegheny,  Montgomery, 
Philadelphia,  Beaver  and  Washington.  And  as 
to  these  last  mentioned,  by  proviso  the  Act  shall 
not  apply. 

It  is  a  general  principle  in  the  construction  of 
statutes  that  a  subsequent  statute  revising  the 
whole  subject  matter  of  a  former  statute,  and 
evidently  intended  as  a  substitute  for  it,  although 
it  contains  no  express  words  to  that  effect,  oper- 
ates to  repeal  the  former. 

B.  &  L.  Ass*ii,  Appellant,  v.   Model  Plan  B.  &  L. 

A«s*n,  i<9Pa.3M. 
Comth  t/.  OU  Co.,  loi  Pa.  150. 

July  1 8, 1895 .  Fell,  J.  This  appeal  is  from 
an  order  of  the  Court  refusing  to  take  off  a  judg- 
ment of  non-suit  entered  in  an  action  brought 
against  a  justice  of  the  peace  to  recover  a  penalty 
for  taking  illegal  fees.  The  fees  of  the  justice 
are  fixed  by  the  Act  of  April  2,  1868,  and  the 
penalties  which  the  plaintiff  sought  to  recover 
are  imposed  by  the  Act  of  March  28,  181 4.  The 
question  then  is  whether  the  penalties  fixed  by 
the  earlier  Act  extend  to  the  later  Act^  and  its 


consideration  requires  a  review  of  the  legislation 
upon  the  subject. 

The  Act  of  March  28,  1814,  is  entitled  '<An 
Act  establishing  a  fee  bill,"  and  the  26th  section 
provides :  «'If  any  officer  whatsoever  shall  take 
greater  or  other  fees  than  are  hereinbefore  ex- 

Eressed  and  limited,  for  any  service  to  be  done 
y  him  in  his  office,  or  if  any  officer  shall  cbaige 
or  demand  and  take  any  of  the  fees  hereinbefore 
ascertained  when  the  business  for  which  such 
fees  are  chargeable  shall  not  have  been  actually 
done  and  performed,  or  if  any  officer  shall  chaise 
or  demand  any  fee  for  any  service  or  services 
other  than  those  expressly  provided  for  by  tUs 
Act,  such  officer  shall  forfeit  and  pay  to  die 
party  injured  f  50,  to  be  recovered  as  debt»  of 
the  same  amount  are  recoverable."  This  sec- 
tion was  re-enacted  by  the  15th  section  of  the 
Act  of  Feb.  22, 1821,  which  is  entitled  <'An  Act 
to  alter  and  amend  the  fee  bill,"  and  again  re- 
enacted  by  the  4th  section  of  the  Act  of  April 
18,  1857,  which  is  ^'An  Act  relating  to  the  &«s 
of  aldermen,  justices  of  the  peace  and  consta- 
bles." It  is  omitted  from  the  Act  of  1868, 
which  is  <<An  Act  to  ascertain  and  appoint  the 
fees  to  be  received  by  the  several  officers  of  die 
Commonwealth."  This  Act  contains  no  penal 
provision.  A  later  Act,  that  of  June  12,  1878, 
fixing  the  fees  of  the  sheriffs,  coroners  and  other 
officers,  but  not  including  justices,  provides  a 
penalty  greater  than  that  of  the  Act  of  1814. 
Briefly  the  legislation  is  this :  the  26th  section 
of  the  Act  of  1814  imposes  a  penalty  for  taking 
greater  or  other  fees  than  therein  expressed  and 
limited.  That  section  is  extended  to  and  made 
apart  of  the  Acts  of  182 1  and  1857,  but  not  of 
the  Act  of  1868,  which  fixed  the  fee  in  qiiestion. 
This  Act  provides  no  penalty.  The  Act  di  1878 
imposes  a  new  and  more  severe  penalty,  but 
does  not  apply  to  justices  of  the  peace. 

It  is  of  interest  to  note  the  course  of  the  crim- 
inal law  relating  to  this  offence  during  this 
period.  Before  die  Act  of  181 4  the  exacting  of 
illegal  fees  was  punishable  at  common  law  as  ex- 
tortion. After  the  passage  of  the  Act  it  was  hdd 
that  an  indictment  would  not  lie,  for  the  reason 
that  as  there  t^as  a  penalty  fixed  by  statute,  pro- 
ceedings by  mdictment  at  common  law  were 
forbidden  by  the  Act  of  March  21,  1806 :  Com- 
monwealth tf.  Evans,  13  S.  &  R.  425.  It  was 
made  punishable  by  indictment  by  the  Acts  of 
March  25,  1831,  and  March  31,  i860. 

The  penalty  imposed  by  the  Act  of  1 814  is 
not  for  taking  ill^al  fees  generally,  iMit  for  dik- 
ing fees  iUegsJ  under  that  Act.  No  fee  fixed  by 
the  Act  of  1868  can  be  said  to  be  ^'expressed 
and  limited"  or  ''expressly  provided"  by  the 
Act  of  1814,  and  for  taking  a  fee  illqg;al  imder 
the  Act  of  1868  the  only  pcmisbment  is  by  in- 
dictment   It  is  not  a  question  of  repeal  of  liie 
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26th  section  of  the  Act  of  1814  by  implication 
or  otherwise,  but  of  the  omission  to  re-enact  or 
extend  it ;  and  without  such  re-enactment  or  ex- 
tension it  cannot  by  its  own  terms  apply  to  any 
offence  not  against  its  own  provisions.  This 
•construction  is  not  close  or  narrow,  in  view  of 
the  fifu:t  that  the  penalty  of  the  Act,  as  held  in 
Commonwealth  v.  Evans,  supra,  sjxd  Meredith's 
Executor  v.  Cist,  7  S.  &  R.  183,  is  not  in  the 
nature  of  compensation,  but  is  a  penal  infliction, 
it  is  a  construction  required  by  tiie  established 
rules  as  to  penal  Acts,  and  is  fortified  by  the  ex- 
press extension  of  section  26  of  the  Act  of  1814 
by  the  Acts  of  i8ai  and  1857. 

Practically  the  same  question  was  considered 
and  decided  in  Baldwin  v.  Cash,  7  W.  &  S.  427. 
The  action  was  to  recover  the  penalty  of  the  Act 
of  i8t4  for  taking  a  fee  illegal  under  the  Act  of 
March  39,  1827,  which  Act  like  that  of  1868 
provides  no  penalty.  It  is  said  in  the  opinion : 
**The  Act  of  March  29,  1827,  does  not  impose 
any  penalty,  and  the  Act  of  Feb.  22,  182 1, 
which  re-enacts  the  26th  section  of  the  Act  oJF 
1814,  is  confined,  as  far  as  the  penal  clause  is 
concerned  and  so  far  as  relates  to  the  matter  in 
question,  to  an  officer's  taking  any  of  the  fees 
hereinbefore  ascertained  when  the  business  for 
which  such  fee  is  chargeable  shall  not  have  been 
actually  done  or  performed.  But  the  fee  charged 
here  is  ascertained  by  the  Act  of  March  23, 
1S27,  and  not  by  the  Act  of  1814  or  of  1821 ; 
and  die  Court  has  not  the  power  to  extend  the 
penalty  to  a  fee  given  by  a  subsequent  Act  which 
imposes  none."  Judge  Sergeant  adds  that  the 
omission  of  the  penalty  from  the  Act  was  proba- 
'bly  inadvertent,  but  one  which  the  Legislature 
alone  could  supply. 

Heinrich  v.  Venter,  i  Atlantic  Reporter,  598, 
was  decided  expressly  on  the  ground  that  the 
Act  of  Feb.  3, 1865,  under  which  the  fees  taken 
were  illegal,  was  an  amendment  of  the  Act  of 
1814.  The  Act  of  1868,  although  upon  the 
same  subject,  is  not  an  amendment,  but  a  sepa- 
rate Act. 

The  judgment  is  affirmed. 

w.  D.  N. 

Jan.  »95,  315.  April  10, 1895 

Justice  et  al.  v.  City  of  Philadelphia. 

Widening  of  streets — Damages  for^^Tenants^ 
rights. 

A  tenant  who  leases  property  after  the  passage  of  an 
ordinance  (Erecting  the  widening  of  a  street,  is  entitled 
to  recorer  lor  danutges  occasioned  by  the  actual  widen- 
ing daring  his  tenancy. 

Appeal  of  the  City  of  Philadelphia,  from  the 
judgiaeot  of  the  Common  Pleas  No.  4,  of  Phila- 


delphia County,  in  an  action  for  damages  caused 
by  the  widening  of  Chestnut  street  between 
Seventh  and  Eighth  streets,  in  the  City  of  Phila- 
delphia. 

On  the  trial,  plaintiffs  showed  that  they  were 
in  possession  of  a  store  at  No.  718  Chestnut 
street,  under  a  lease  dated  October  7,  1891,  for 
a  term  of  five  years  from  the  first  day  of  Decem- 
ber, 1891,  at  an  annual  rental  of  15,000,  pay- 
able monthly.  That  on  July  5,  1892,  the  front 
of  the  store  was  taken  down  in  pursuance  of  city 
ordinance,  causing  damages  as  claimed  by  the 
plaintiff  as  follows : — 


Expense  of  a  watchman  during  altera- 
tion,       .... 

Sharpless  Bros.,  draping  show  windows. 

Replacing  electric  light  wires. 

For  taking  down,  removing  and  reset- 
ting cases, 

Plate-glass  broken  in  removal, 

Lamp  stand, 

Moving  stock, 

Damage  to  stock  from  dust  and  dirt 
during  alterations, 

Injury  to  the  goods, 

Nine  weeks*  rent. 

And  for  loss  of  five  feet  until  end  of 
the  term  of  five  years, 


|I38 

00 

3  SO 
39  69 

100 

00 

17  50 

45 

00 

as 

00 

2S3  IS 

100 

00 

9SO 

00 

8^0 

00 

Making  a  total  of 


12,502  44 


After  offering  testimony  tending  to  substanti- 
ate these  claims,  plaintiff  rested. 

Defendant  offered  in  evidence  ordinance  of 
March  31,  1891,  authorizing  the  director  to  give 
three  months*  notice  of  Ae  widening  of  the 
street,  also  ordinance  of  April  10,  1891,  author- 
ing the  directortosuspend  operations  until  the  ist 
of  July,  1892,  and  called  to  the  attention  of  the 
Court  that  the  plaintiff  came  into  possession  of 
the  premises  after  notice  of  the  widening. 

Defendant  requested  the  Court  to  charge  that 
'•Under  all  the  evidence  the  verdict  should  be 
for  the  defendant."    Answer,    Refused. 

Verdict  for  plaintiff  for  ^1,250,  and  judgment 
thereon. 

Defendant  appealed,  assigning  for  error  the 
refusal  to  affirm  the  point  as  above. 

James  Aleorn,  assistant  city  solicitor,  (with 
him  Charles  F.  Warwick,  city  solicitor,  and 
George  E.  FiU,  assistant  city  solicitor),  for  ap- 
pellant. 

It  was  not  necessary  for  the  city  to  give  actual 
notice  of  the  ordinance. 

Heland  v.  City  of  Lowell,  3  Allen,  407. 
Bnffido  V,  Wdnter,  10  Wend,  99. 
Georgetown  v.  Smith,  4  Cranch,  (C.  C.)  91. 

Tenant  is  not  in  better  position  than  the  owner, 
and  it  is  settled  that  an  owner  cannot  after  the 
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passage  of  an  ordinance  to  widen,  do  anything 
that  would  add  to  the  expense  of  widening. 

Forbes  Street,  70  Pa.  137. 
Grugan  v.  City  of  Phila.,  158  Id.  346. 
Furman  Street,  17  Wendell,  649. 
Bush  V,  McKeesport  City,  166  Pa.  57. 

Samuel  H.  Kirkpatricky  for  appellees. 
The  right  to  damage  for  injury  done  by  widen- 
ing a  street  accrues  when  the  property  is  taken 

Flan  166, 143  Pa.  433. 
Brower  v,  Philadelplua,  143  Id.  356. 
Whitaker  v.  Fhoenixvilie  Bor.,  141  Id.  333. 
Volkmar  Street,  Philadelplua,  124  Id.  326. 

A  tenant  for  years  is  an  owner  entitled  to 
damages  for  injury  done  to  his  estate. 

RaUroad  Co.  v.  Eby,  107  Pa.  166. 
N.  P.  R.  R.  Co.  V.  Davis,  36  Id.  238. 
Brown  v,  Powell,  25  Id.  229. 
Tnmpike  Road  v.  Brosi,  22  Id.  29. 
Railroad  Co.  v.  Eby,  107  Id.  173. 
Bethlehem  Gas  Co.  v,  Yoder,  112  Id.  136. 

It  is  true  that  an  owner  cannot  erect  perma- 
nent structures  after  the  widening  is  directed, 
but  that  docrine  cannot  be  further  extended. 

July  18,  1895.  Green,  J.  The  only  assign- 
ment of  error  in  this  case  is  that  the  learned 
Court  below  refused  to  give  a  binding  instruction 
to  the.  jury  to  find  for  the  defendant.  The  pro- 
position upon  which  the  defendant's  point  was 
based  was,  that  as  the  plaintiffs  leased  the  prem- 
ises in  question  after  the  city  ordinance  of  March 
31,  1 89 1,  directing  the  widening  of  Chestnut 
street  between  Seventh  and  Eighth  streets  was 
pa^ed,  they  could  not  recover  any  damages  oc- 
casioned by  the  widening  of  the  street  there- 
after. 

The  authorities  relied  upon  by  the  appellant 
are  those  which  decide  that  there  can  be  no  re- 
covery of  damages  for  buildings  which  are  erected 
upon  ground  over  which  public  streets  are  laid 
out  but  not  yet  opened.  We  do  not  think  that 
doctrine  is  applicable  to  this  class  of  cases,  be- 
cause this  is  not  a  claim  to  recover  damages  for 
an  erection,  but  for  taking  down  a  part  of  a 
building  which  had  been  erected  long  before  the 
ordinance  was  passed.  The  owner  of  the  build- 
ing certainly  could  recover  damages  for  such  an 
injury,  and  we  can  see  no  good  reason  why  his 
tenant,  who  was  in  the  ordinary  and  lawful  pos- 
session of  the  premises  under  a  lease,  should  not 
be  entitled  to  the  same  redress.  The  principle 
of  the  cases  which  exclude  a  recovery  where  a 
new  erection  is  made  after  the  street  is  laid  out, 
is,  that  the  owner  may  not  thereafter  do  any  act 
which  will  increase  the  cost  of  opening,  but  that 
principle  is  not  applicable  where  there  is  nothing 
but  a  continued  occupancy  of  a  pre-existing  erec- 
tion. Surely  the  owner  is  not  obliged  to  abstain 
from  using  by  himself  or  by  his  tenant  such 


premises  during  the  uncertain  period  which 
elapses,  and  which  may  long  continue  to  elapse 
after  the  passage  of  the  ordinance  to  widen  and 
before  the  work  of  widening  is  commenced.  It 
would  work  a  great  hardship  to  owners  if  they 
were  prohibited  from  leasing  such  premises  dur- 
ing such  a  period*  In  this  case  the  rental  was 
^5,000  per  year,  and  it  was  fifteen  months  after 
the  parage  of  the  ordinance  before  the  work 
was  commenced. 

There  can  be  no  doubt  that  the  plaintiff  was 
actually  damaged  by  the  taking  down  of  the 
front  of  the  building.  The  charge  of  the  learned 
Court  below  was  eminently  fair  and  impartial^ 
and  the  verdict,  which  was  for  about  half  the 
plaintiff's  claim,  seems  to  be  reasonable.  We 
think  it  was  the  duty  of  the  Court  to  submit  the 
case  to  the  jury,  and  therefore  no  error  was 
committed  in  refusing  the  defendant's  point. 

Judgment  affirmed.  w.  m.  s.,  jr. 

[See  next  case.] 


Jan.  »95,  316.  April  10, 1895. 

Shaw  V.  The  City  of  Philadelphia. 

Widening  streets — Damage — Elements  of^^Ten-- 
ants*  right  to  recover — Cfiarge. 


In  an  action  by  a  tenant  for  damages  caused  by  reason 
of  widening  a  street  under  ordinance,  whereby  foor  feet 
were  taken  from  the  front,  plaintiff  is  entitled  to  reoorer 
only  the  actual  monqr  loss  caused  by  the  necessary  work 
in  taking  down  with  care  the  front  of  the  building  in 
question.    There  can  be  no  allowance  for  loss  of  profiis. 

In  such  a  case  plaintiff  may  give  testimony  showing^ 
actual  injury  from  dirt  and  grime  occasioned  by  the  work. 
The  extent  of  such  injury,  and  whether  the  work  could 
have  been  done  widiout  any  loss  from  this  source,  were 
questions  for  the  jury. 

Where  plaintiff  testified  that  he  was  damaged  by  loss  of 
business  to  the  extent  of  I700,  the  refusal  to  strike  out  the 
testimony  because  it  was  a  claim  for  loss  of  profits  was 
not  error,  when  the  record  shows  that  the  jury  was  deariy 
instructed  that  there  could  be  no  allowance  for  Iocs  of 
profits  and  the  whole  verdict  was  less  than  this  item. 

In  this  case  the  Court  declined  to  charge  the  jury 
that  "  the  plaintiff  is  only  entitled  to  recover  the  de- 
predation in  the  market  value  of  his  leasehold  as  affected: 
by  the  widening  of  Chestnut  street :" 

ffeldf  that  this  was  not  error;  the  jury  were  particularly 
limited  to  actual  money  loss  incurred,  and  the  defendant 
obtained  under  this  all  the  supposed  advantages  it  would 
have  deriTcd  from  an  affirmance — and  an  unqualified  af- 
firmance of  the  same  would  have  been  error. 

It  is  not  error  to  fidl  to  refer  in  the  charge  to  particnWr 
testimony  of  defendant,  when  the  question  upon  which  he 
gave  testimony  was  fairly  submitted  to  the  jury. 

Appeal  of  the  City  of  Philadelphia  from  the 
judgment  of  the  Common  Pleas  No.  4,  of  Phila- 
delphia County,  allowing  damages  to  tenants  for 
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the  widening  of  Chestnut  street,  in  the  City  of 
Philadelphia. 

On  the  trial,  before  Willson,  J.,  plaintiff  gave 
in  evidence  the  ordinance  of  March  21,  1891, 
directing  the  widening  of  Chestnut  street  by  five 
feet,  also  lease  to  plaintiff  from  June  i,  1890,  at 
monthly  rental  of  I37S,  with  the  provision  if 
tenant  held  over,  the  lease  to  continue  from 
year  to  year. 

Plaintiff  was  asked  to  what  extent  his  stock 
was  damaged  by  grime  and  dirt.  Objected  to, 
and  objection  overruled.  (First  assignment  of 
error.) 

Answer,    "  I  approximate  it  at  1325." 

Plaintiff  testified  that  the  loss  to  his  business 
by  reason  of  his  deprivation  of  the  front  of  his 
building  was  lyoo. 

Defendant  moved  to  strike  out  the  testimony 
because  it  was  a  claim  for  loss  of  profits.  Refused. 
(Second  and  third  assignments  of  error.) 

Wm.  P.  Fogg,  a  witness  for  defendant,  testified 
that  the  change  in  the  front  could  have  been 
made  without  any  loss  from  dust  and  dirt. 

The  defendant  requested  the  Court  to  charge 
the  jury,  inter  aUa^  as  follows : — 

I.  <<The  plaintiff  is  only  entitled  to  recover 
the  depreciation  in  the  market  value  of  his  lease- 
hold as  affected  by  the  widening  of  Chestnut 
street." 

Answer.  <<I  cannot  affirm  that  point.  I 
have  said  to  you  upon  that  subject  all  ihzX  I  need 
say.  In  any  event  I  think  that  the  adverb  <  only ' 
would  make  the  point  too  strong."  (Fourth  as- 
signment 9f  error.^ 

a.  "The  plaintiff  is  not  entitled,  as  a  separate 
element  of  damage,  for  any  injury  caused  to  his 
stock  and  goods  by  dust  and  dirt  while  the 
owner  of  th^  property  was  making  the  alterations 
in  the  building,  m  order  to  widen  the  street." 

Answer.  *  *  That  I  cannot  affirm.  I  have  said 
to  you  substantially,  what  I  will  try  to  repeat  in 
a  sentence,  that  in  this  case  the  plaintiff  is  only 
entitled  to  recover  for  injury  to  his  stock  of  goods 
by  dust  and  dirt  while  the  work  was  in  progress, 
which  was  necessary  as  a  result  of  what  the  city 
did.  Of  course,  if  that  work  was  carried  over 
a  period  of  time  unnecessarily  long,  if  it  was 
made  to  cover  a  year  or  two  when  it  should  be 
done  in  a  month  or  so,  then  the  city  would  not 
be  responsible  for  that.  The  necessary  result 
which  was  caused  by  the  act  of  the  city  while 
the  work  was  being  done  in  reasonably  prompt 
time  the  city  may  be  responsible  for,  but  not  for 
anything  else."    TFifth  assignment  of  error.) 

4.  **  Under  all  uie  evidence,  the  verdict  should 
be  for  the  defendant." 
.    Answer,  Refused.  (Sixth  assignment  of  error.) 

The  Court  charged  the  jury,  inter  a/ia,  as  fol- 
lows:— 

"If  there  was  a  reasonable,  practical  method 


by  which  the  goods  of  the  plaintiff  could  have 
been  shielded  from  the  injury,  that  method 
ought  to  have  been  adopted.  If  the  fault  was  v 
the  fault  of  the  owner  of  the  property,  who  em- 
ployed the  builder,  it  was  not  the  city's  fault. 
It  is  only  the  city's  action  which  can  be  made 
the  basis  of  a  claim  against  the  city.  If  you  see 
no  reason  to  think  otherwise  than  that  this  work 
of  reconstruction  was  properly  done,  in  view  of 
what  you  have  heard,  and  that  there  was  a  ne- 
cessary resulting  injury  to  the  plaintiff's  stocky 
then,  to  the  extent  of  that  injury,  the  plaintiff  is 

entitled  to  recover It  has  been  said  in 

your  hearing,  and  I  repeat  it  emphatically,  that 
a  plaintiff  cannot  recover  for  loss  of  profits,  and 
if  the  way  in  which  he  has  got  at  what  he  claims 
to  have  been  his  loss,  other  than  that  which  I 
have  referred  to,  was  simply  by  computing  a  loss 
of  profits,  he  is  not  entitled  to  recover  upon  that 
score.  He  is  not  entitled  to  throw  a  claim  into 
the  jury  box  and  ask  you  to  guess  at  it,  any  more 
than  he  has  a  right  to  guess  at  it  himself.  If  there 
was  an  actual  loss  by  reason  of  the  action  of  the 
city  in  taking  away  the  front  and  depriving  him 
of  the  opportunity  of  advertising,  and  you  can 
get  at  that,  if  you  can  find  some  standard  of 
measurement  of  it,  if  there  was  an  actual  loss  by 
reason  of  that  state  of  affairs,  then  of  course  the 
plaintiff  is  entitled  to  be  paid  for  it,  but  he  is  not 
entitled  to  be  paid  for  it  on  the  basis  of  loss  of 
profits,  because  those  are  matters  which  the  laipf 
says  cannot  be  estimated,  cannot  be  computed 
according  to  any  reliable  standard,  and  where 
you  have  to  float  around  in  the  air  and  guess  at 
results,  the  law  says,  no  matter  what  the  loss  may 
be,  it  cannot  be  allowed,  it  cannot  be  estimated, 
because  it  is  too  uncertain.  There  are  losses 
which  people  have  to  bear  simply  because  they 
are  incapable  of  computation.  A  man's  loss  of 
business  or  loss  of  profits  might  result  from  other 
circumstances ;  it  might  be  a  bad  year,  it  might 
be  that  people  would  go  somewhere  else  for 
business.  All  those  things;  are  illustrations. of 
reasons  why  losses  in  business  might  occur,  with- 
out their  being  attributable  to  the  causes  to  whidi 
they  are  ascri^  by  parties  to  a  litigation.  I  state 
this  to  you  simply  for  the  purpose  of  showing> 
in  some  degree,  die  legal  principle  which  is  ap^ 
plicable  to  Uie  case." 

*'  In  view  of  what  I  have  said,  the  question  for 
you  to  determine  is  what,  if  anything,  has  the 
plaintiff  shown  to  you  was  his  actual  necessary 
money  loss  by  reason  of  what  the  city  did  in  the 
widening  of  the  street." 

Verdict  for  plaintiff  for  f  562,  and  judgment 
thereon. 

Defendant  Appealed,  assigning  for  error  the 
points  above  noted,  and,  seventh,  because  the 
Court  did  not  refer  in  the  charge  to  the  testis  ■ 
mony  of  W.  P.  Fogg. 
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James  Alcorn ^{yMa  him  Charles  F.  Warwick^ 
city  solicitor,  and  George  E.  FiU),  for  appellant. 

It  was  error  to  refuse  to  charge  as  requested  in 
defendant's  first  point. 

Railroad  v.  El^»  107  Id.  166. 

Pitti.  &  Lake  Erie  R.  R.  v.  Jones,  ill  Id.  204. 

Getz  V.  R.  R.  Co.,  105  Id.  547. 

Joseph  de  F.  Junkin,  for  appellees. 

July  18,  1895.  Green,  J.  This  case  is  quite 
similar  to  that  of  Justice  &  Co.  v.  The  City,  just 
decided.  The  lease  to  the  plaintiff,  however,  of 
the  premises  in  question,  was  made  more  than  a 
year  before  the  passage  of  the  ordinance  direct* 
ing  the  widening  of  the  street*  It  was  a  con* 
tinning  lease  from  year  to  year  if  the  tenant  held 
over,  which  he  did.  The  assignments  of  error 
raise  some  questions  which  did  not  arise  in  the 
Justice  case,  but  we  think  they  were  correctly 
ruled  by  the  learned  Court  below.  The  jury 
was  carefully  and  emphatically  instructed  that 
they  could  allow  no  damages  to  the  plaintiff  ex- 
cept for  actual  money  loss  caused  by  the  necessary 
work  of  taking  down,  with  care,  the  front  of  the 
building  in  question.  They  were  specially  in- 
structed that  no  allowance  could  be  made  for 
loss  of  profits,  and  that  element  of  the  plaintiff's 
claim  was  entirely  stricken  out.  As  to  the  first 
assignment  of  error,  we  think  the  evidence  was 
properly  admitted,  showing  actual  injury  from 
dirt  and  grime  which  was  necessarily  encountered 
in  doing  the  work,  and  which,  it  was  claimed, 
injured  the  stock  more  or  less.  The  extent  of 
that  injury,  and  whether  the  work  could  have 
been  done  without  any  loss  arising  from  this 
source,  raised  a  question  of  fact  which  was  ne- 
cessarily submitted  to  the  jury,  and  had  to  be 
determined  by  them. 

We  do  not  think  the  defendant  was  injured  by 
the  refusal  of  the  Cotirt  to  strike  out  the  testi- 
mony as  to  the  item  of  f  700  claimed  for  loss  of 
profits.  The  Court  did  most  strongly  and 
clearly  instruct  the  jury  that  they  could  allow 
nothing  for  loss  of  profits,  and  as  the  entire 
amount  of  the  verdict  was  only  I562,  it  is  evi- 
dent the  jury  understood  and  obeyed  the  direc 
tion  of  the  Court.  This  di^)oses  of  the  second 
and  third  assignments  of  error. 

We  do  not  understand  how  the  city  has  cause 
of  complaint  with  the  answer  to  the  first  point  of 
the  defendant.  The  point  claimed  that  the 
plaintiff  could  only  recover  for  the  depreciation 
in  the  market  value  of  the  leasehold.  If  that 
element  of  damage  was  sent  into  the  jury  box 
the  result  might,  and  probably  would,  have  been 
much  more  serious  to  the  city.  But  when  the 
Court  had  so  decidedly  limited  the  plaintiff  to  a 
recovery  for  nothing  more  than  actual  money 
loss  incurred,  the  city  obtained  all  the  supposed 


advantage  that  could,  in  any  point  of  view, 
have  been  derived  from  an  affirmance  of  the 
point.  We  think  also  that  an  absolute  affirmance 
of  the  point  without  qualification  would  have 
been  error.  The  depreciation  in  the  value  of 
the  leasehold  would  not  be  the  only  subject  for 
allowance  of  damage. 

The  sixth  assignment  has  been  considered  and 
di^K)sed  of  in  the  Justice  case  above  referred  to, 
and  the  seventh  is  without  merit,  as  the  question 
whether,  under  the  evidence,  the  work  might 
have  been  reasonably  done  without  injury  to  the 
goods  was  properly  submitted  to  the  jury. 

Judgment  affimied. 

w.  M.  s.,  jr» 

[Sae  preceding  case.] 


Jan.  '95,  457. 


May  1, 1895. 


Benson's  Estate. 
Davis's  Appeal. 


Construction  of  will^^TestcUor^ s  intention  the 
controlling  rule — Expression  **read  law,^* 

Testator,  who  was  a  member  of  the  bar,  provided  bf 
will  as  follows :  "My  law  books  to  be  taken  cfaai^  oif 
by  H.  H.  Benson,  and  to  be  divided  among  my  nephew 
who  may  read  law;  not  to  be  sold — never!  rather  be 
burned."  At  the  date  of  the  will,  one  of  testator's 
nephews  had  begun  the  study  of  the  law  and  abandoned 
it.  Sabseqaent  to  the  date  of  the  will  three  otiter 
nephews  studied  law,  and  at  the  time  of  the  testatoi's 
death,  two  had  been  admitted  to  the  bar  and  one  was  stSl 
a  student : 

HeU,  I.  To  "read  law,"  while  not  strictly  a  leeal 
technical  term,  is  an  expression  which  should  find  iti  u- 
terpretation  in  the  common  understanding  of  lawyen  as 
meaning  to  take  up  the  study  of  the  law  with  the  puipoie 
of  being  admitted  to  the  bar  and  practidj^  the  profes- 
sion. Its  meaning  is  not  confined  to  the  preparatoiy 
course,  but  may  properly  be  said  to  include  tnat  reading 
of  cases  and  text  books  of  which  every  lawyer  does  more 
or  less. 

3.  Under  the  cixcumitances  of  this  case,  the  coostne- 
tion  adopted  by  the  Court  was  to  exclude  that  nephew 
who  had  abandoned  the  study  of  the  law,  and  to  deote 
that  the  library  of  the  testator  should  be  divided  eqoallj 
between  the  three  nephews,  of  whom  two  were  practic- 
ing lawyers,  and  the  third  a  law  student  at  the  ttoe  of 
testator's  death. 

Appeal  of  Joe  A.  Davis,  from  the  decree  of  die 
Orphans'  Court  of  Erie  County,  in  the  esUte  of 
William  Benson,  deceased. 

William  Benson,  a  member  oithe  bar  of  Erie 
County,  died  June  2, 1891,  testate.  By  his  will 
dated  March  7,  1880,  hie  provided,  inter  «&i, 
as  follows :  '^My  law  books  to  be  taken  chaigc 
by  H.  H.  Benson,  and  to  be  divided  among  my 
nephews  who  may  read  law ;  not  to  be  sold-— 
never !  rather  be  burned."  The  executois  be- 
ing in  doubt  as  to  the  proper  di^xnition  to  be 
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made  of  testator's  law  library,  the  matter  was 
referred  to  E.  L.  Whittelsey  as  master,  who 
found  the  following  facts : 

**It  is  admitted  that  the  claimants  are  all 
nephews  of  the  testator.  In  order  to  entitle 
them  to  participate  in  the  division  it  must  further 
ajqpear  they  are  the  ones  designated  by  the  tes- 
tator as  'my  nephews  who  may  read  law.' 

'<Two  of  the  nephews,  James  £.  Benson,  of 
Potter  County,  Pa.,  and  J.  A.  Davis,  of  Bureau 
County,  Ills.,  at  the  time  of  the  death  of  the 
testator  were  members  of  the  bar  in  the  counties 
wherein  they  respectively  reside,  having  been 
admitted  to  the  bar  subsequently  to  the  date  of 
testator's  will  and  prior  to  his  death.  The  other 
two  nephews,  Isaac  Lloyd  Benson  and  Paul  A. 
Benson,  had  both  been  duly  registered  as  students 
at  law  by  the  testator  himself,  but  had  not  been 
admitted  to  the  bar  at  the  death  of  the  testator. 
Since  testator's  death  Paul  A.  Benson  has  com- 
pleted his  studies  and  has  been  admitted  to  the 
bar,  and  is  now  engaged  in  the  practice  of  the 
law.  Isaac  Lloyd  Benson  was  registered  as  a 
student  on  July  7, 1875,  ^^^  recited  to  the  tes- 
tator for  a  time,  but  has  not  completed  his  stud- 
ies, nor  has  he  been  admitted  to  the  bar.  He 
has  been  engaged  in  other  business  since  his 
registration  as  a  student;  and  has  read  occa- 
sionally, and  says  that  he  has  never  abandoned 
his  intention  of  completing  his  studies  and  be- 
coming a  member  of  the  tuir,  and  has  so  stated 
from  time  to  time  to  Mr.  Sprouland  Mr.  Nason, 
prior  to  the  death  of  the  testator,  as  testified  to 
by  them.  He  is  now  forty-two  years  of  age  and 
has  not  taken  any  active  measures  for  many 
years  to  fit  himself  for  admission  to  the  bar  and 
the  practice  of  the  law." 

Tlie  master  reported  that,  in  his  opinion,  the 
testator  meant  to  give  his  books  to  such  of  his 
nephews  as  might  adopt  the  law  as  a  profession ; 
and  he  reported  that  Isaac  L.  Benson  was  not 
entitled  to  participate  in  such  distribution  and 
that  a  decree  should  be  entered  that  testator's 
law  books  be  divided  equally  between  James  B. 
Benson,  J.  A.  Davis,  and  Paul  A.  Benson. 

Exceptions  to  the  report  were  sustained  by 
the  Court,  Gunnison,  P.  J.,  who  held  that  the 
testator,  by  the  expression  <<who  may  read  law" 
intended  to  confine  the  bequest  to  students  of 
law,  to  the  exclusion  of  practicing  lawyers ;  and 
accordingly  decreed  that  the  law  books  of  the 
testator!:^  delivered  to  Paul  A.  Benson,  who  was 
a  student  of  law  at  the  time  of  testator's  death. 

Joe  A.  Davis  appealed,  assigning  as  error  the 
action  of  the  Court  and  the  failure  to  find  that 
appellant  was  entitled  to  participate  in  the  dis- 
tribution of  the  law  books  of  the  testator. 

S,  M.  Brainerdy  (pi  Brainerd  &*  Higgins), 
for  appellant. 

Clark  Olds,  for  appellee. 


July  18, 1895.  Fell,  J.  The  only  diflRculty 
in  this  case  is  to  determine  what  the  testator 
meant  by  the  expression  "my  nephews  who  may 
read  law."  The  learned  master  and  the  Court 
below  were  clearly  right  in  holding  that  Isaac  L. 
Benson  was  not  entitled  to  a  distributive  share 
of  the  testator's  law  library.  **To  read  law," 
while  not  strictly  a  technical  legal  term  to  which 
a  certain  meaning  must  attach  to  the  exclusion 
of  all  others,  is  yet  an  expression  which  should 
find  its  interpretation  in  the  common  under- 
standing of  lawyers.  Among  lawyers  ''to  read 
law"  means  to  take  up  the  study  of  the  law  with 
the  purpose  of  being  admitted  to  the  bar  and 
practicing  the  profession.  Nor  is  its  meaning 
confined  to  the  preparatory  course ;  it  may  prop- 
erly be  said  to  include  that  reading  of  cases  and 
text  books  of  which  every  lawyer  does  mCH'e  or 
less  after  his  admission.  It  certainly  does  not 
mean  to  read  law  books  casually,  for  amusement 
or  general  instruction,  nor  in  the  desultory  man- 
ner in  which  Isaa^  L.  Benson  appears  by  the 
testimony  to  have  read.  The  learned  master' 
was  right  in  holding  that  one  who,  although  he 
has  registered  as  a  student  and  read  for  a  year  or 
more,  has  loiig  since  abandoned  all  intention  of 
being  admitted  to  practice,  cannot  properly  be 
said  either  to  be  reading  law  or  to  have  read 
law. 

Concerning  Paul  A.  Benson,  who  was  a  stu- 
dent at  law  at  the  time  of  the  testator's  death, 
there  appears  to  be  no  dispute,  as  he  has  ful- 
filled all  the  conditions  of  the  will ;  but  as  to  the 
right  of  the  other  two  nephews,  J.  B.  Benson 
and  J.  A.  Davis,  who  had  read  law  and  been  ad- 
mitted to  practice  before  the  testator's  death,  to 
participate  in  the  distribution,  we  are  of  opinion 
that  the  learned  Judge  erred  in  setting  aside  the 
report  of  the  master.  The  testator  undoubtedly 
meant  to  create  a  class  of  such  of  his  nephews  as 
should  read  law,  and  by  ''read  law"  he  meant 
"become  lawyers."  The  time  at  which  they 
should  do  so  does  not  seem  to  have  been  any 
part  of  his  plan.  The  rule  that  a  will  speaks 
from  the  time  of  the  testator's  death  must,  like 
all  rules  of  construction,  yield  to  a  manifest  in- 
tention to  the  contrary.  Indeed,  if  that  rule 
were  allowed  in  this  case,  the  only  one  whose 
position  would  be  shaken  by  its  application 
would  be  the  appellee,  in  whose  behalf  it  is  so 
strenuously  urged ;  for  at  the  time  of  the  testa- 
tor's death,  when  the  class  must  be  ascertained, 
he  was  the  only  one  of  the  three  nephews  who 
had  not  completed  his  studies,  been  admitted  to 
the  bar,  and  '*read  law"  within  the  meaning  ot 
those  words  as  we  have  construed  them.  But; 
we  take  it  that  the  application  of  that  rule  is  un-- 
necessary,  for  in  the  fece  of  such  words  as  "not, 
to  be  sold,  no — rather  to  be  burned,"  which, 
clearly   indicate  the  testator's  desire  that  hi%; 
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library  should  remain  in  the  possession  of  his 
relatives  for  their  own  persona]  use,  it  would  be 
unreasonable  to  adopt  a  construction  which 
would  limit  the  class  of  beneficiaries  either  to 
such  of  his  nephews  as  should  have  completed 
their  studies  at  the  time  of  his  death  or  to  such 
as  should  still  be  reading  their  preparatory  course 
at  that  time. 

In  view  of  the  construction  which  we  have 
adopted,  the  testator's  nephews  }.  B.  Benson  and 
J.  A.  Davis  are  properly  within  the  class  which 
the  testator  contemplated  at  the  time  of  making 
the  will,  and  are  therefore  entitled  to  their  equsd 
distributive  shares  in  the  testator's  law  library 
with  the  other  nephew,  P.  A.  Benson. 

The  decree  of  the  Orphans'  Court  is  reversed 
and  set  aside  at  the  cost  of  the  appellee,  and  the 
riecord  is  remitted  in  order  that  a  decree  may  be 
entered  in  accordance  with  this  opinion. 

J.  D.  B.,  jr. 


Jtii, '95,110.  May  27, 1895. 

Johnson's  Estate. 
Appeal  of  Johnson  et  al. 

WiU — Intent  of  testcUrix — Stock  or  pecuniary 
1. .  bequest. 

Where  the  words  of  the  will  are  ''I  give  and  beaueath 
the  said  gas  stock  to  the  extent  of  six  tnoasand  dollars,'' 
the  subject  of  the  gift  is  gas  stock,  not  money ;  in  such 
case  the  words  '*six  thousand  dollars"  are  not  used  to  de- 
fine the  gift  itself,  but  as  a  means  of  measuring  the  ex- 
tent of  it 

Hoflf  s  Appeal,  24  Pa.  200,  followed. 

Appeal  of  William  E.  Johnson  et  j/.,  from 
the  decree  of  the  Orphans' Court  of  Juniata 
County,  distributing  a  balance  in  the  hands  of 
F.  M.  M.  Pennell,  administrator  c.  t.  a.  d.  b.  n. 
of  Mariah  Johnson,  deceased. 

Mariah  Johnson  died  in  April,  1889,  having 
made  her  will  in  March,  1886,  which  has  been 
duly  probated  since  her  death,  by  which  she, 
inter  atia^  bequeathed  as  follows :  "And  the  in- 
come of  my  Harrisburg  gas  stock  for  six  years 
after  my  death  I  give  and  bequeath  to  James  P. 
Johnson,  and  after  that  period  I  give  and  be- 
queath the  said  gas  stock  to  the  extent  of  six 
thousand  dollars,  to  be  equally  divided  among 
the  said  four  children  of  the  said  James  P.  John- 
son, share  and  share  alike,  and  the  balance  to 
the  general  missionary  fund  of  the  United  Pres- 
byterian Church."  Letters  testamentary  were 
issued  to  James  P.  Johnson,  the  executor  named 
therein,  which  were  revoked  and  vacated  by  the 
Orphans'  Court  on  April  29,  1893,  ^^^  ^iQt 
time  afterward  the  register  granted  letters  of  ad- 
ministration to  F.  M.  M.  Pennell,  the  present 
accountant. 


At  the  time  of  making  her  will,  and  at  th« 
time  of  her  death,  decedent  owned  353  shares 
of  the  capital  stock  of  the  Harrisburg  Gas  Com* 
pany  of  the  par  value  of  ^25  per  share.  James 
P.  Johnson  subsequently  sold  36  shares  of  this 
stock,  and  the  remaining  317  sluu-es  he  delivered 
to  Mr.  Pennell,  administrator,  who  sold  the  same 
under  the  order  of  Court,  made  by  consent  of 
all  the  parties  in  interest,  for  I40.45  per  share, 
and  this  is  the  fund  now  in  Court  for  distribu* 
tion. 

The  a[^llants  in  this  oise,  Nevin  K.  John- 
son, William  £.  Johnson,  Margaret  A.  Spangler, 
and  Mariah  Johnson,  are  the  children  of  James 
P.  Johnson.  James  P.  Johnson  has  admitted 
that  he  has  received  all  he  is  entitle  to  out  of 
this  gas  stock,  and  he  has  no  interest  in  the  pre* 
sent  distribution,  to  which  he  has  agreed.  The 
fund,  therefore,  is  to  be  distributed  between 
these  children  and  the  United  Presb3rteFian 
Church,  under  the  clause  of  the  will  quoted. 
The  appellants  claim  that  they  are  entitled  to 
|6,ooo  worth  of  the  stock  or  its  money  equiva* 
lent  at  its  par  value. 

The  Court,  Lyons,  P.  J.,  decided  that  the 
clause  of  decedent's  will,  **l  give  and  bequeath 
all  said  Harrisburg  gas  stock,  to  the  extent  of 
|6,ooo,  to  be  equally  divided  among  the  said 
four  children  of  the  said  James  P.  Johnson, 
share  and  share  alike,"  meant  that  said 
children  are  ''at  least  entitled  to  that  stun 
(|6,ooo),  less  the  collateral  inheritance  tax,  as 
so  much  of  the  stock  at  its  market  value," 
whereupon  this  appeal  was  taken. 

F.  M.  Pennell  and  WiU  L.  Hoopes,  (with 
them  Atkinson)^  for  appellants. 

This  bequest  is  specific. 

Roper  on  Legacies,  2d  Amer.  Ed.,  VoL  i,  p.  191. 
2  Williams  on  Executors,  6th  Amer.  Ed.,  1250. 
BUckstone  v,  Blackstone,  3  Watts,  335 
Appeal  of  the  Fidelity  Insurance,  Thist  and  Safe 

Deposit  Company,  108  Pa.  492. 
13  Amer.  &  English  Ency.  Law,  21. 
lUrby  V.  Potter,  4  Vescy,  Jr.,  750. 
Barton  v,  Cooke,  5  Vesey,  Jr.,  461. 

Such  a  legacv  can  only  be  satisfied  by  the  de- 
livery of  the  identical  article  or  subject.  It  is  a 
bequest  of  particular  stock,  and  the  executor 
must  deliver  the  stock  itself  to  the  legatees,  or, 
in  this  case,  its  money  equivalent. 

Howell  V.  Hooks,  4  Iredell  Equity  Cases,  188. 

Hood  V.  Haden,  82  Virginia,  589. 

Oakley  v.  Cries,  i  Woodward,  311. 

Washington  Asylum  v.  Corporation  of  Washington, 

and  Wrighf  s  Executors,  7  District  of  Colaabia, 

259. 

These  bequests  are  not  made  in  money  but  in 
securities,  and  the  denomination  of  the  security, 
not  its  money  value,  is  the  measure  of  the  ,leg* 
acy. 
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Hizon  V,  Hixon,  7  Humphrey  (Tenn.)  33. 
CUy  9.  Huston's  Admrs.,  i  Bibb.  461. 
Anderson  v.  Ewing,  3  Littel,  245. 
Phelps  V,  Riley,  3  Connecticut,  366. 
Smith  V.  Dunlap,  12  111  184. 
Coldren  v.  Miller,  i  Blackford,  396. 
Van  Vleet  v.  Adair,  Id.  346. 
Parks  V,  Marshall,  10  lod.  ao. 
Williams  v,  Jones,  12  Id.  561. 
Pierce  v.  Spader,  13  Ind.  458 
Robinson  t^.  Noble's  Admr.,  8  Peters,  181. 

In  the  case  of  a  specific  legacy,  that  is  a  leg- 
acy  of  any  specific  article  or  thing,  the  income, 

Erofits,  or  produce  of  the  article,  goes  to  the 
igatee  without  regard  to  the  time  at  which  the 
article  is  to  be  delivered  to  the  legatee. 

Sleech  v,  Thorington,  2  Vesey,  Sen.,  563. 
BarriDgton  v,  Tristram,  6  Vesey,  Jr.,  345. 
Bristow  V,  Bristow,  5  Beavan,  289. 
Sawreyv.  Rumney,  15  E.  L.  A  Eq.  4. 
Loring  v.  Woodward,  41  N.  H.  391. 

These  legatees,  therefore,  by  the  terms  of  tes- 
tatrix's will  were  clearly  entitled  to  f  6,000  of 
the  capital  stock  of  the  Harrisburg  Gas  Company, 
to  wit,  240  shares,  or  60  shares  each.  At  their 
request  the  Court  below  directed  theadministra- 
tord.  b.  n.  c.  t.  a.  to  sell  this  stock,  and  this  he  did 
for  the  sum  of  19,660.  And  our  complaint  is, 
while  the  Court  below,  in  the  opinion  filed,  de- 
cided that  these  legatees  were  entitled  to  the 
stock  itself,  it  refused  in  the  distribution  to  give 
them  the  proceeds  thereof,  to  wit,  the  said 
#9,660,  a  conclusion  which  of  necessity  should 
have  followed  the  Court's  premises. 

R.  E.  Stewart,  for  appellee. 

July  18,  1895.  Green,  J.  The  learned 
Court  below  held,  correctly  as  we  think,  that 
the  legacy  of  the  Harrisburg  gas  stock  to  the 
fotir  children  of  James  P.  Johnson,  is  specific. 
The  opinion  of  the  Court  proceeding  upon 
this  hasia  was  apparently  in  flavor  of  the  claim 
of  the  children,  giving  to  them  the  pro- 
ceeds of  the  sale  of  240  shares,  but  the  decree 
was  made  for  only  |6,ooo  of  money  out  of  the 
proceeds,  treating  the  legacy  as  pecuniary  only. 
We  are  disposed  to  agree  with  the  reasoning  of 
the  Court,  but  are  quite  unable  to  agree  to  the 
conclusion  reached. 

The  language  of  the  will  on  this  subject  is, 
''And  the  income  of  my  Harrisburg  gas  stock 
Soft  six  years  after  my  death  I  give  and  bequeath 
to  James  P.  Johnson,  and  after  that  period  I 
give  and  bequeath  the  said  gas  stock  to  the  ex- 
tent of  six  thousand  dollars  (f  6,000),  to  be 
equally  divided  among  the  said  four  children  of 
Uie  said  James  P.  Johnson,  share  and  share 
alike,  and  the  balance  to  the  general  missionary 
fund  of  the  United  Presbyterian  Church."  The 
only  question  in  the  case  is,  what  was  the  inten- 
tion of  the  testatrix  ?    Was  it  to  give  shares  of 


gas  stock  defined  by  a  limit,  or  was  it  to  give 
|6,ooo  in  money?  We  think  the  question  is 
quite  free  from  difficulty.  The  very  words  of 
the  will  are  ''I  give  and  bequeath  the  said  gas 
stock,  to  the  extent  of  six  thousand  dollars." 
The  subject  of  the  gifi^  is  gas  stock,  and  is  not 
money.  If  a  gift  of  money  had  been  intended 
the  testatrix  would  have  simply  said  that  she  gave 
six  thousand  dollars  to  be  divided  among  the 
children.  But  she  did  not  give  money  at  all. 
She  gave  gas  stock  specifically  as  such.  The 
words  "six  thousand  dollars"  were  not  used  to 
define  the  gift  itself,  but  as  a  means  of  measur- 
ing the  extent  of  the  stock.  If  the  gift  had  been 
of  gas  bonds  to  the  extent  of  six  thousand  dol- 
lars every  one  would  have  understood  that  the 
gift  was  of  bonds  expressing  an  obligation  to  pay 
six  thousand  dollars  in  money.  In  other  words^ 
the  face  or  par  value  of  the  bonds  would  have 
been  necessarily  understood  as  meaning  the  ex- 
tent of  the  gift.  It  is  difficult  to  conceive  how 
any  other  limitation  of  the  gift  could  be  under- 
stood. The  uncertainty  alone  in  defining  the 
extent  of  the  gift,  upon  the  estimate  of  the  mar- 
ket value,  which  is  constantly  fluctuating,  ought 
to  be  sufficient  to  determine  the  question.  This 
particular  gift  of  stock  was  not  tp  become  effec- 
tive until  six  years  after  the  testator's  death.  The 
market  value  of  the  stock  at  the  time  of  the 
death  of  the  testatrix  might  have  been  a  very 
different  thing  from  what  it  was  six  years  later. 
It  is  a  very  rare  occurrence  for  any  stock  to  have 
the  same  market  value  during  an  entire  period 
of  six  years.  The  conditions  of  general  busi- 
ness, the  state  of  the  money  market,  or  the  ii\- 
trinsic  condition  of  the  stock  itself,  may  cause 
wide  variations  in  its  market  value.  What  would 
be  six  thousand  dollars'  worth  of  the  stock  at  the 
death  of  a  testator,  might  be  very  much  more  or 
very  much  less  at  the  end  of  six  years  from  that 
period.  A  given  number  of  shares  would  pass 
under  the  gift  at  the  death  of  the  testator,  and  a 
very  different  number,  either  greater  or  less, 
might  be  required  six  years  later.  Whereas  if 
the  par  value  be  the  standard  of  measure,  the 
gift  would  be  the  same  at  all  times,  and  hence 
far  more  in  accord  with  the  intent  of  the  donor. 
We  are  very  clearly  of  opinion  that  this  testatrix 
intended  to  give  to  these  four  children  as  many 
shares  of  stock  as  would  amount  to  the  sum  of 
six  thousand  dollars  measured  by  the  par  value 
of  the  stock.  That  would  make  the  subject  of 
the  gift  two  hundred  and  forty  shares  of  stock  at 
the  death  of  the  testatrix,  and  at  the  time  the 
gift  became  effective,  and  there  could  be  no 
question  than  that  the  intent  of  the  testatrix  was 
Uterally  accomplished.  Had  the  stock  gone 
down  in  market  value  it  might  have  taken  the 
whole  353  shares  owned  by  the  testatrix  at  the 
time  of  making  the  will,  and  at  the  time  of  her 
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death,  to  produce  the  sum  of  six  thousand  dol- 
kurs,  and  in  that  event,  the  intent  of  the  testa- 
trix to  give  "the  balance"  of  the  stock  to  the 
church  would  have  been  defeated. 

In  HoflTs  Appeal,  24  Pa.  200,  we  held  that  a 
bequest  to  the  widow  of  "the  interest  on  ^15,- 
000  of  such  stock  I  may  possess,"  meant  that 
she  was  entitled  to  the  interest  on  115,000  of  the 
testator's  Pennsylvania  six  per  cent,  stock  at  its 
par  value.  Extended  argument  is  unnecessary ; 
the  question  is  very  simple. 

The  decree  of  the  Court  below  is  reversed, 
and  the  record  is  remitted  with  instructions  that 
the  fund  be  distributed  in  accordance  with  this 
opinion,  the  costs  of  this  appeal  to  be  paid  by  the 
appellee.  w.  c.  s. 


Jnly.  '9S»  5»-  May  29, 1895. 

Carpenter's  Estate. 

Murder — Penalty  for^^  Confiscation  of  prop- 
erty  or  deprivation  of  inheritable  right  no 
part  of —  Imposition  of  penalty,  act  of  the 
Legislature^  not  of  the  Court — Cases  exam- 
ined. 

The  Constitutioo  of  Pennsylvania  positively  prohibits 
any  attaint  of  treason  or  felony  by  the  Legislatare,  and 
9sxf  corruption  of  bloody  or  any  forfeitare  of  estate,  ex- 
cept daring  the  life  of  the  offender. 

The  penalty  for  murder  in  the  first  degree  in  Pennsyl- 
vania, is  death  by  hanging.  The  Legislature  has  never 
imposed  any  penalty  of  corruption  of  blood  or  forfeiture 
of  estate  for  the  crime  of  murder,  and  U&erefore  no  such 
penalty  has  any  legal  existence. 

The  Legislature  having  declared  who  shall  succeed  to 
the  estates  of  deceased  mtestates,  to  deprive  a  son  of 
this  inheritable  right,  because  it  is  his  own  wrongful  act 
that  has  terminated  his  father's  life,  is  an  imposition  of 

Knishment  for  the  son's  wrongful  a<i,  beyond  the  legis- 
ive  enactment  and  outside  of  the  power  of  the  Court. 

Cases  in  which  instruments  between  private  persons  are 
-set  aside,  on  the  ground  of  fraud  or  wrong^doing,  are  in 
no  sense  analogous  to  a  case  in  which  the  law  itielf 
casts  the  descent.  Unless  the  law  contains  some  quali- 
fication, which  changes  its  application,  or  provides  some 
disqualification,  by  way  of  penalty,  no  limitation  can  be 
put  upon  it. 

Appeal  of  A.  M.  Carpenter,  one  of  the  col- 
lateral heirs  of  James  Carpenter,  deceased,  from 
the  decree  of  the  Orphans'  Court  of  Juniata 
County,  dismissing  exceptions  to  the  report  of 
an  iauditor,  appointed  to  distribute  the  assets  in 
the  hands  of  F.  M.  M.  Pennell,  administrator  of 
said  decedent. 

The  facts  of  this  case,  as  agreed  upon  bv  the 
parties  in  interest  and  so  found  by  the  auaitor, 
George  J.  Parker,  Esq.,  were  as  follows : 

That  James  Carpenter  died  intestate  on  De- 
cember 10,  1893,  and    left  to  survive  him  a 


widow,  Hetty  Carpenter,  and  one  child,  James 
B.  Carpenter,  and  A.  M.  Carpenter  and  S.  L. 
Carpenter,  brothers,  and  Margaret  Losh,  Martha 
Kneiper  and  Balinda  Sellers,  sisters,  and  a  de- 
cease sister,  Amanda  Moorhouse,  who  died  in- 
testate and  left  to  survive  her  six  children,  to 
wit,  Alma  Weaver  Miller,  Newton  A.  Weaver, 
Solomon  H.  Weaver,  Henry  A.  Weaver,  Sarah 
J.  Stutzraan  and  Charles  M.  Monohan,  and  a 
sister,  Arabella  Good,  who  died  intestate  and 
left  to  survive  her  one  child,  Clayton  Good. 

That  Hetty  Carpenter,  the  widow,  and  James 
B.  Carpenter,  the  son  of  the  decedent,  executed 
and  delivered  an  assignment  of  all  their  interest 
in  the  estate  of  the  decedent,  saving  and  ex* 
cepting  two  hundred  dollars,  to  Hon.  J.  C. 
Bucher,  Hon.  Wm.  H.  Sponsler  and  J.  N.  Kel- 
ler, Esq. 

That  James  B.  Carpenter  was  convicted  in  the 
Oyer  and  Terminer  of  Juniata  County  for  the 
murder  of  his  father  on  the  1 2th  day  of  February, 
1894,  and  was  executed  on  the  14th  day  of 
June,  1894. 

That  his  mother,  Hetty  Carpenter,  the  widow, 
was  acquitted  of  being  an  accessory  before  the 
fact  on  the  23d  day  of  April,  1894,  and  was  con- 
victed and  sentenced  in  the  same  Court  as  an 
accessory  after  the  fact  to  the  murder  aforesaid, 
on  the  23d  day  of  April,  1894. 

That  one  of  the  several  motives  which 
prompted  James  B.  Carpenter,  the  son,  to  mur- 
der his  father,  and  one  of  the  motives  which  in- 
duced Hetty  Carpenter,  the  widow,  to  become 
an  accessory  after  the  fact,  was  to  get  immediate 
possession  of  the  estate  of  James  Carpenter,  de- 
ceased. 

By  virtue  of  the  assignment  ftx>m  Hetty  Car* 
penter,  the  widow,  and  James  B.  Carpenter,  tiie 
only  child  and  heir-at-law  of  the  decedent,  o  f 
all  their  interest,  except  the  sum  of  two  hundred 
dollars  as  aforesaid,  Messrs.  Bucher,  Sponsler 
and  Keller  claimed  the  ftmds  in  the  hamds  of  the 
accountant  after  the  payment  of  all  legal  costs, 
with  the  exception  of  the  said  two  hundred  dol- 
lars. To  this  claim  it  was  objected  on  behalf 
of  the  collateral  heirs  of  James  Carpenter : — 

1.  That  James  B.  Carpenter  murdered  his 
father,  James  Carpenter,  deceased,  on  December 
16,  1893,  ^^^  which  crime  he  was  convicted  and 
hung,  and  Hetty  Carpenter,  the  wife  of  the  de- 
ceased, was  an  accessory  after  the  fiact  to  said 
murder,  and  of  this  offence  she  pleaded  guilty. 

2.  That  the  proofs  on  the  trml  of  the  said 
crime  established  the  £act  that  this  murder  was 
committed  to  enable  James  B.  Carpenter  and 
Hetty  Carpenter  to  get  the  estate  of  James  Car- 
penter, deceased. 

3.  That  no  estate  ever  vested  in  either  James 
B.  Carpenter,  the  son,  or  Hetty  Carpenter,  the 
wife,  from  the  estate  of  James  Carpenter,  de» 
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ceased,  and  they  had  no  interest  that  could  be 
aasigned. 

Tlie  collateral  heirs,  therefore,  claimed  the 
Amd.  The  auditor  allowed  the  claim  of  the  as- 
signees, and  disallowed  the  claim  of  the  coHat- 
ml  heirs.  To  this  conclusion  of  law  the  col- 
lateral heirs  excepted,  and  the  exceptions  were 
dismissed  by  the  Court,  Lyons,  P.  J.,  and  the 
anditor's  report  confirmed.  Whereupon  A.  M 
Carpenter,  one  of  the  collateral  heirs,  took  this 
appeal,  assigning  for  error  this  action  of  the 
Court. 

/.  If0ward  Neely  and  W.  U.  Hensel,  for 
a|l{)eUant. 

A  man  can  take  no  advantage  of  his  own 
wrong,  nor  will  he  be  allowed  to  foimd  any  claim 
upon  his  own  iniquity. 

Broom's  Leg.  Max.,  page  297. 
Finch's  Coimnoii  Law,  1759  Ch.  3. 
Dillon's  Laws  and  Jnrisprndence,  Lecture  4,  p.  4, 
^^  I»g«  5»  «7.  20. 
It  would  be  contrary  to  public  policy  to  per 
mit  a  murderer  to  take  advantage  of  the  felony 
which  he  has  committed. 

N.  Y.  Mot.  Life  Ins.  Co.  v.  Armstrong,  117  U.  S. 

591- 
Rim  V,  Pfelmer,  115  N.  Y.  506. 
Sli3enberger  v.  Ransom,  47  N.  W.  Rep.  700. 

The  subsequent  view  taken  by  the  Nebraska 
Court,  in  a  reargument  of  the  last  case,  Shellen- 
berger  v.  Ransom,  59  N.  W.  Rep.  935,  is  against 
aH  sound  legal  reasoning ;  for  no  interpretation 
sbotild  be  given  to  a  statute  which  will  lead  to 
injustice,  oppression  or  to  an  absurd  consequence. 

Endlich  on  Inter,  of  Statutes,  sees.  258,  267. 
Perry  G>.  v,  Jefferson  Co.,  94  III.  214. 
Smim  V.  The  Peojple,  47  N.  Y.  330. 
Com.  V.  Kimball,  24  Pick.  370. 

It  has  been  expressly  decided  both  in  England 
and  Canada  that  it  is  contrary  to  public  policy, 
that  anyone  guilty  of  the  death  of  another,  or 
any  person  claiming  through  such  a  one,  should 
take  any  interest  in  the  dead  man's  estate. 
McKinnon  v  Lundy,  24  Ontario  Rep.  132. 
Qeaver  v,  Mut.  Reserve  Fund  Life  Assoc.,  i  Q.  B. 
147. 
The  '  subsequent    reversal    of  McKinnon  v. 
Lundy,  supra,  is  based  on  the  fact  that  the  con- 
viction was  of  manslaughter,  and  the  element  of 
intent  or  motive  was  necessarily  absent. 

McKinnon  v.  Lnndy,  21  Ontario  Ai^.  Rep.  560. 

/.  N.  Keller  and/.  C.  Bucher,  {W.  H. 
Sponsler  with  them),  for  appellees. 

The  intestate  statute  of  April  8,  1833,  P.  L. 
315,  is  without  any  exception,  and  where  a  stat- 
ute makes  no  exception  the  Court  can  make 
none. 

Endlicfa  on  Inter.  Statutes,  §  17, 23. 
Pfttsbmrgb  v,  Kalchthaler,  114  Pki.  552. 


Penn.  R.  R.  Co.  v,  Pittsburgh,  104  Id.  553. 
Potter's  Dwarris  on  Statutes,  146. 
Bradbury  v.  Wagenhorst,  54  Pa.  180. 
Shellenberger  v.  Ransom,  59  N.  W.  Rep.  935. 
Woodbury  v.  Berry,  18  Ohio,  456. 
Clingan  z/.  Mitcheltree,  31  Pa.  25. 

Especially  will  the  Court  refuse  to  engraft  an> 
exception  upon  a  statute  of  descent. 

Owens  V,  Owens,  100  N.  C.  242. 

Deem  v.  Milliken,  6  Ohio  Circuit  Ct.,  357. 

Shellenberger  v.  Ransom,  59  N.  W.  Rep.  935. 

The  insurance  cases  cited  by  the  appellant  are- 
not  applicable.     The  principle  upon  which  they; 
are  based  is,  that  a  contract  will  not  be  enforced 
on  the  ground  of  public  policy  when  it  has  been 
made  operative  by  fraud  or  crime. 

July  18,  1895.     Green,  J.    The  penalty  for 
murder  in  the  first  degree  in  Pennsylvania  is- 
death  by  hanging.    No  confiscation  of  lands  or 
goods,  and  no  deprivation  of  the  inheritable 
quality  of  blood,  constitutes  any  part  of  the 
penalty  of  this  offence.     The  Declaration  of 
Rights,  Article  i,  sec.  18  of  the  Constitution  of 
the  State,  declares  that  <<no  person  shall  be  at- 
tainted of  treason  or  felony  by  the  Legislature, '* 
and  by  section  19  it  is  provided  that  "No  at- 
tainder shall  work  corruption  of  blood  nor,  ex« 
cept  during  the  life  of  the  offender,  forfeiture  of 
estate  to  the  Commonwealth.    The  estate  of  such* 
persons  as  shall  destroy  their  own  lives,  shall  de- 
scend or  vest  as  in  cases  of  natural  death ;  and 
if  any  person  shall  be  killed  by  casualty,  there 
shall  be  no  forfeiture  by  reason  thereof."    These- 
are  provisions  of  the  organic  law  which  may  not 
be  transcended  by  any  legislation.    Inasmuch 
as  the  prescribed  penalty  for  murder  is  death  by 
hangmg.  Crimes  Act  of  1 860 ,  sec.  75 ,  Bright.  Purd. . 
511,  pi.  232,  without  any  forfeitures  of  estate  or 
corruption  of  blood,  it  can  not  be  said  that  any 
such  consequence  can  be  lawfully  attributed  to 
any  such  offence.     In  other  words  our  Constitu- 
tion  positively  prohibits  any  attaint  of  treason 
or  felony  by  the  Legislature  and  any  corruption- 
of  blood  by  reason  of  attainder  or  any  forfeiture 
of  estate,  except  during  the  life  of  the  offender. 

The  Legislature  has  never  imposed  any  penalty 
of  corruption  of  blood  or  forfeiture  of  estate 
for  the  crime  of  murder,  and  therefore  no  such 
penalty  has  any  legal  existence. 

In  the  case  now  under  consideration  it  is 
asked  by  the  appellants  that  this  Court  shall  de- 
cree, that  in  case  of  the  murder  of  a  father  by 
his  son,  the  inheritable  quality  of  the  son's 
blood  shall  be  taken  from  him,  and  that  his  es- 
tate, under  the  statute  of  distributions,  shall  be 
forfeited  to  others.  We  are  imwilling  to  make 
any  such  decree,  for  the  plain  reason  that  we 
have  no  lawful  power  so  to  do. 

The  intestate  law,  in  the  plainest  words,  desig— 


Digitized  by 


Google 


5i8 


WEEKLY  NOTES  OF  CASES. 


nates  the  persons  who  shall  succeed  to  the  es- 
tates of  deceased  intestates.  It  is  impossible 
for  the  Courts  to  designate  any  different  persons 
to  take  such  estates  without  violating  the  law. 
We  have  no  possible  warrant  for  doing  so.  The 
law  says  if  there  is  a  son  he  shall  take  the  estate. 
How  can  we  say  that  although  there  is  a  son  he 
shall  not  take,  but  remote  relatives  shall  take 
who  have  no  right  to  take  it  if  there  is  a  son  ? 
From  what  source  is  it  possible  to  derive  such  a 
power  in  the  Courts?  It  is  argued  that  the  son 
who  murders  his  own  father  has  forfeited  all 
'tight  to  his  father's  estate,  because  it  is  hb  own 
wrongful  act  that  has  terminated  his  father's  life. 
The  logical  foundation  of  this  argument  is,  and 
must  be,  that  it  Is  a  punishment  for  the  son's 
wrongful  act.  But  the  law  must  fix  punishments, 
the  Courts  can  only  enforce  them.  In  this  State 
vno  such  punishment  as  this  is  fixed  by  any  law, 
and  therefore  the  Courts  can  not  impose  it.  It 
is  argued,  however,  that  it  would  be  contrary  to 
public  policy  to  allow  a  parricide  to  inherit  his 
father's  estate.  Where  is  the  authority  for  such 
a  contention?  How  can  such  a  proposition  be 
maintained  when  there  is  a  positive  statute  which 
disposes  of  the  whole  subject?  How  can  there 
be  a  public  policy  leading  to  one  conclusion 
when  there  is  a  positive  statute  directing  a  pre- 
cisely opposite  conclusion?  In  other  words, 
when  the  imperative  language  of  a  statute  pre- 
scribes that  upon  the  death  of  a  person  his  estate 
shall  vest  in  his  children  in  the  absence  of  a  will, 
how  can  any  doctrine,  or  principle,  or  other 
thing  called  public  policy,  take  away  the  estate 
of  a  child  and  give  it  to  some  other  person  ? 
The  intestate  law  casts  the  estate  upon  certain 
designated  persons,  and  this  is  absolute  and  per- 
emptory, and  the  estate  can  not  be  diverted 
from  those  persons  and  given  to  other  persons 
without  violating  the  statute.  There  can  be  no 
public  policy  which   contravenes   the  positive 

\  language  of  a  statute. 

The   supposed    analogies  derived   from  the 

>  fraudulent  abuse  of  a  contract  right,  or  an  actud 
notice  accomplishing  the  same  result  as  a  con- 
structive notice  under  the  recording  Acts,  or  the 
waiver  of  an  exemption  Act  by  one  entitled  to 
its  benefits,  and   other  instances  of  a  similar 

'  character,  are  no  analogies  at  all.  There  may  be 
reasons  why  a  statutory  provision  may  not  be 
applicable  in  a  given  case  when  the  purpose  of 
the  statute  is  su^rved  in  a  different  mode,  or 
dispensed  with  altogether,  but  here  is  a  contin- 
gency which  does  not  depend  upon  any  act,  or 
omission  to  act,  of  any  person  whatever.    It  is 

>the  act  of  the  law  which  casts  the  descent  of  es- 
tates, and  that  is  not  regulated  or  controlled  by 
the  acts,  the  follies,  the  frauds  or  the  crimes  of 
any  individual  persons.     Unless  the  law  itself 

•contains  some  qualification  which  changes  its  ap- 


plication, or  provides  some  disqualification  by 
way  of  penalty,  it  must  have  its  way  because 
there  is  no  other  way. 

If  we  consider  the  question  upon  authority, 
we  find  the  great  preponderance  of  judicial  de- 
cision in  accord  with  the  views  above  expressed. 
In  view  of  the  dreadful  and  unnatural  character 
of  the  crime  of  the  son  in  this  case,  it  is  not 
a  matter  of  wonder  that  the  precise  question 
has  never  yet  been  before  us,  and  that  there  is 
a  dearth  of  authority  among  the  tribunals  upon 
such  a  subject. 

In  the  case  of  Owens  v.  Owens,  loo  N.  C. 
242,  Sarah  Owens  was  convicted  of  being  an 
accessory  before  the  fact  to  the  murder  of  her 
husband.  She  was  sentenced  to  iniprisonment 
for  life,  and  while  undergoing  her  sentence  she 
petitioned  the  Court  to  assign  her  dower  in  the 
real  estate  of  her  deceased  husband.  In  allow- 
ing her  petition  the  Court  said:  *'We  are  unable 
to  find  any  sufficient  grounds  for  denying  to  the 
petitioner  the  relief  which  she  demands;  and  it 
belongs  to  the  law-making  power  alone  to  pre- 
scribe additional  grounds  of  forfeiture  of  the 
right  which  the  law  itself  gives  to  a  surviving 
wife.  Forfeitures  of  property  for  crime  arc  un- 
known to  our  law,  nor  does  it  intercept  for  such 
cause  the  transmission  of  an  intestate's  property 
to  heirs  and  distributees,  nor  can  we  recognize 
any  such  operating  principle." 

In  Deem  v.  Milliken,  6  Ohio  Circ.  Ct.  Re- 
ports, 357,  the  facts  were  that  Elmer  L.  Sharkey 
murdered  his  mother  for  the  purpose  of  succeed- 
ing to  the  title  to  her  real  estate.  He  was  con- 
victed and  hanged  after  having  mortgaged  the 
real  estate.  The  collateral  heirs  contended  that 
by  reason  of  his  crime,  no  interest  had  passed  to 
the  son  and  therefore  the  mortgages  were  void. 

In  the  opinion  the  Court  said,  "The  statute  of 
descent  neither  recognizes  mischief  nor  provides 
a  remedy.  It  is  a  legislative  declaration  of  a  rule 
of  public  policy.  .  .  .  There  should  be  no  diffi- 
culty in  distinguishing  this  case  from  those  in 
which  the  rights  asserted  have  no  foundation 
other  than  the  fraudulent  or  unlawfial  conduct  of 
a  contracting  party,  nor  from  those  in  which  at- 
tempts are  made  to  use  the  process  of  the  Courts 
for  fraudulent  purposes.  .  .  .  The  natural  infer- 
ence is  that  when  the  Legislature  incorporated 
the  general  rule  into  the  statute  and  omitted  the 
exception,  they  intended  that  there  should  be  no 
exception  to  the  rule  of  inheritance  prescribed." 

In  the  case  of  Shellenberger  v.  Ransom,  59 
Northwestern  Reporter,  935,  the  Supreme  Cwt 
of  Nebraska,  reversing  its  own  former  decision, 
reported  in  47  N.  W.  Rep.  700,  held  that  the 
murderer  did  not  forfeit  the  estate  of  his  daughter 
whom  he  had  murdered  in  order  that  he  mi|^ 
acquire  the  title  to  her  red  estate.  At  the  firrt 
hearing  the  Court  followed  the  decision  of  a  ma- 
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jority  of  the  New  York  Court  of  Appeals  in 
Riggs  V.  Palmer,  115  N.  Y.  506,  but  changed 
their  ruling  on  the  re-argument  in  1894.  In 
delivering  the  second  opinion  the  Court  says, 
•'•The  conclusion  reached  by  the  reasoning  of 
Judge  Earle  in  Riggs  v.  Palmer,  as  well  as  that 
in  this  case,  was  based  very  largely  on  that  spe- 
cies of  judicial  legislation  above  characterized  as 
rational  construction.  If  Courts  can  thus  enlarge 
statutory  enactments  by  construction,  it  may  be 
Ihat  the  references  in  the  majority  opinion  in 
Riggs  V,  Palmer,  to  the  provisions  of  the  civil 
law  were  very  apt  as  illustrating  how,  by  rational 
interpretation,  our  statute  should  be  made  to 
read.  .  .  .  The  Legislature  has  spoken,  their  in- 
tention is  free  from  doubt,  and  their  will  must  be 
obeyed.  'It  may  be  proper,'  it  has  been  said  in 
Kentucky,  'in  giving  a  construction  to  a  statute 
to  look  to  the  effects  and  consequences  when  its 
provisions  are  ambiguous  or  the  legislative  intent 
is  doubtful.  But  when  the  law  is  clear  and  ex- 
plicit and  its  provisions  are  susceptible  of  but  one 
interpretation  its  consequences,  if  evil,  can  only 
be  avoided  by  a  change  of  the  law  itself,  to  be 
effected  by  legislative  and  not  judicial  action." 

The  case  of  Riggs  v.  Palmer,  was  decided  by 
a  divided  Court,  but  it  was  a  case  of  devise  and 
not  of  descent,  and  involved  only  the  question  of 
permitting  a  devisee  to  take  title  under  the  will 
of  a  testator  whom  he  murdered  in  order  to  get 
the  property  devised  to  him  by  the  will.  While 
we  do  not  agree  to  the  conclusion  reached,  the 
case  only  involved  the  operation  of  a  private 
grant,  and  therein  differs  widely  from  a  case  in 
which  the  statutory  law  of  descent  is  in  question. 
In  the  former  case  it  was  only  necessary  to  set 
aside  an  instrument  between  private  parties  on 
-die  ground  of  fraud,  but  in  the  latter  it  would  be 
necessary  to  set  aside  the  positive  law  of  the 
State. 

The  case  of  New  York  Mutual  Life  Ins.  Co.  v. 
Armstrong,  117  U.  S.  591,  cited  for  the  appel- 
lant, merely  decided  that  proof  that  the  assignee 
of  a  policy  of  life  insurance  caused  the  death  of 
the  assured  by  felonious  means  was  sufficient  to 
defeat  a  recovery  on  the  policy.  Mr.  Justice 
Field,  delivering  the  opinion  said,  '<It  would  be 
a  reproach  to  the  jurisprudence  of  the  country  if 
one  could  recover  insurance  money,  payable  on 
the  death  of  a  party  whose  life  he  had  feloniously 
taken.  As  well  might  he  recover  insurance 
money  upon  a  building  that  he  has  wilfully  fired," 
thus  showing  that  the  decision  was  based  entirely 
upon  the  ground  of  fraud  upon  a  contract  right. 

The  case  of  Cleaver  v.  Mutual  Reserve  Fund 
Life  Association,  i  Q.  B.  147,  also  cited  for  ap- 
pellant, is  of  an  entirely  similar  character.  It 
itns  an  attempt  to  enforce  a  trust  in  favor  of  one 
who  had  brought  about  the  conditions  essential 
to  its  fulfilment  by  killing  the  person  whose  death 


made  it  operative.  Lord  Justice  Fry  said  in  the 
opinion,  *«If  no  action  can  arise  from  fraud  it 
seems  impossible  to  suppose  it  can  arise  from 
felony  or  misdemeanor." 

In  the  argument  for  the  appellant  no  case  is 
cited  which  presents  the  very  question  which 
arises  on  this  record.  But  there  are  at  least  the 
three  cases  above  cited  which  do  involve  the 
same  question  as  this,  and  they  are  all  decided 
against  the  contention  of  the  appellant.  These 
authorities  appear  to  us  to  be  far  more  in  con- 
sonance with  sound  principle  than  those  which 
are  seemingly,  though  not  really,  of  an  opposite 
tendency,  and  they  certainly  harmonize  with  the 
views  we  entertain.  The  assignments  of  error 
are  not  sustained.  , 

The  decree  of  the  Court  below  is  affirmed, 
and  the  appeal  is  dismissed  at  the  cost  of  the 
appellant. 


£0  die.  Williams,  J.  I  concur  in  the 
disposition  of  so  much  of  the  fund  as  is  derived, 
from  the  estate  of  Mrs.  Carpenter,  who  was  con- 
victed onlyof  beingan  accessory  after  the  fact  to 
the  murder  of  her  husband.  I  dissent  from  the 
disposition  of  so  much  of  it  as  is  derived  from  the 
alleged  estate  of  the  son  who  was  convicted  of 
murder,  and  whose  crime  was  committed  for  the 
purpose  of  securing  the  property  of  his  father. 
The  son  could  not  by  his  own  felony  acquire  the 
property  of  his  father  and  b^  protected  by  the 
law  in  the  possession  of  the  fruits  of  his  crime. 

s.  H.  T. 


Jan.  '94,  224,  Febmary  25.  «^5« 

Simr^U  v.  Miller. 

Statute   of  limitations^Promise  of  payment^ 
Evidence^^Assumpsit^Act  June  j,  1887 ^  P. 

Where  a  debtor  in  acknowled^ng  the  owing  of  mone^ 
coaples  the  acknowledgment  with  the  statement  that  if 
she  could  not  raise  the  money  the  plaintiff  «coald  have  it 
out  of  the  land,''  it  is  not  a  promise  to  pay,  but  a  re- 
mission of  the  creditor  to  bis  legal  rights  for  recovery. 

It  is  error  to  combine  the  testimony  of  witnesses  to 
bring  any  of  them  up  to  the  required  standard. 

No  number  of  insufficient  acknowledgments  of  an  in- 
debtedness will  constitute  a  sufficient  one, 

A  creditor  who  does  not  assert  his  rights  within  the 
lifetime  of  his  debtor,  but  for  many  years  prior  to  the 
death  does  not  make  his  claim,  will  be  held  to  strict 
proof  in  establishing  it. 

Appeal  of  Francis  Miller,  executor  of  the  will 
of  Phoebe  Ann  Simrell,  from  the  judgment  of 
the  Common  Pleas  of  Lackawanna  County,  en- 
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tcred  in  discharging  a  rule  for  a  new  trial  in  an 
action  of  assumpsit,  wherein  M.  B.  Simrell  was 
plaintiff  and  appellant  defendant. 

The  facts  of  the  case  appeared  to  be  that  ap- 
pellee was  the  son  of  Phoebe  Ann  Simrell,  and 
that  after  her  death  he  made  claim  on  the  execu- 
tor of  her  will  for  I320,  which  he  claimed  he 
had  advanced  to  her,  at  her  request,  between 
i860  and  1865.  Witnesses  were  produced  by 
plaintiff  to  prove  that  in  the  autumn  of  1886  or 
1887  Mrs.  Simrell  had  acknowledged  the  debt 
and  expressed  herself  as  willing  to  endeavor  to 
pay  it ;  and  it  was  proved  that  she  said  that  if 
she  couldn't  raise  the  money  he  (the  plaintiff) 
could  have  it  "out  of  the  land." 

The  assignments  of  error  were  nine  in  num- 
ber, the  first  as  to  the  admission  of  evidence 
proving  the  acknowledgment  of  the  indebtedness 
^  in  1886 ;  the  sixth  that  the  Court  charged,  «*And 
^  she  would  then  have  been  able  by  her  own  prom- 
ise, even  though  her  husband  were  living,  to 
make  herself  liable  for  a  preceding  loan." 

The  seventh :  That  the  Court  erred  in  that 
part  of  the  general  charge  in  which  the  Court 
said  :  <'So  that  there  fa  a  moral  obligation  in  re- 
gard to  it,  and  if  a  debt  in  that  situation  is  more 
than  six  years  old,  and  the  party  promises  to  pay 
it,  or  admits  that  he  owes  it  in  such  a  straight- 
forward or  unequivocal  way  that  the  law  pre- 
sumes that  he  means  to  pay  it,  then  he  is  liable 
<m  that  promise  express  or  implied." 

And  the  eighth :  That  the  Court  erred  in  that 
part  of  the  general  charge  in  which  the  Court 
said :  *«So  that  in  this  case  with  regard  to  this 
claim,  if  you  are  satisfied  that  the  plaintiff  ad- 
vanced money  to  h\s  mother  you  must  be  satis- 
fied that  she  made  thfa  promise  in  1887 ;  that 
her  attention  was  called  to  the  debt  and  to  the 
amount  of  it,  and  that  she  admitted  in  a  clear 
and  unequivocal  way  that  it  was  due,  and  that 
she  intended  to  pay  it  and  would  pay  it ;  not 
that  she  intended  to  pay  it  in  some  indefinite 
time,  but  that  she  actually  admitted  it  as  an  ob- 
ligation resting  upon  her  at  that  time.  The  tes- 
timony, if  you  believe  it,  goes  that  far.  These 
witnesses  say  that  a  paper  was  produced  showing 
the  amount;  that  the  amount  was  mentioned, 
and  she  said  that  she  did  owe  that  amount,  and 
that  it  ought  to  have  been  paid  before." 

George  Af,  fVatson,  (with  him  C.  B,  Gard- 
ner and  R,  A.  Zimmerman)^  for  appellant. 

A  conditional  promise  fa  not  sufficient  to  take 
the  case  out  of  the  statute  of  limitations. 
Bank  v,  Patton,  14  Pa.  479. 
Linderman  v,  Pomeroy,  142  Id.  16S. 

Any  uncertainty  as  to  the  acknowledgment  is 
fatal  to  plaintiff's  case. 
Burr  V.  Burr,  36  Pa.  384. 
Landis  v.  Roth,  109  Id.  631. 

In  the  conversation  to  which  Eliza  Howey  tes- 


tifies plaintiff  was  not  present,  and  Mrs.  Simrdl 
did  not  mention  any  amount  that  was  due  or 
owing  to  him. 

Neither  of  these  witnesses  was  an  agent  for 
plaintiff,  and  any  admission  or  promise  made  to- 
them  by  Mrs.  Simrell  would  not  have  been  bind- 
ing on  her. 

Kyle  V,  Wells,  17  Pn.  286. 
McKinney  v.  Snjrdar,  78  Id.  497. 

The  acknowledgments  as  shown  by  any  one 
witness,  standing  alone,  would  not  be  sufficient 
to  remove  the  bar  of  the  statute,  and  several  in- 
sufficient acknowledgments  will  not  constitute  a 
sufficient  one. 

Patterson  v.  Nener,  165  Pa.  66. 

No  admowledgment  of  an  antecedent  debt 
was  shown  by  the  testimony  to  have  been  made 
sufficiently  distinct  and  palpable  in  its  extent 
and  form  as  to  preclude  hesitation  about  the 
debtor's  meaning,  or  sufficiendy  clear,  plain,  un* 
ambiguous  and  express  as  to  remove  the  bar  of 
the  statute. 

Allison  V,  Tames,  9  Watts,  380. 

Webit€r*s  Bzis.  v,  Newbold,  41  Id.  482. 

McOelland's  Em.  v.  West,  59  Id.  487. 

An  implied  promise  fa  not  sufficient.  It  must 
be  express. 

Allison  V,  Tames,  9  Watts,  380. 
Mcaelland'*s  Ear's  v,  Wert,  59  Pfc.  487. 

A,  A.  Vosburg,  (  W.  S.  IfulsJdnder  with  him),, 
for  appellee. 

The  statute  of  limitations  is  a  bar  to  the  rem- 
edy merely,  and  does  not  discharge  the  debt ; 
there  remains,  therefore,  the  pre-existing  in- 
debtedness as  a  consideration  for  a  new  promise,, 
besides  the  moral  obligation  to  pay  ;  it  has  there* 
fore  been  repeatedly  held  that  firom  a  clear  and 
distinct  acknowledgment  of  the  debt  a  promise 
may  be  inferred,  if  that  acknowledgment  fa  c<m- 
sistent  with  a  promise. 

Bolton  V.  King,  105  Pa.  78. 
Yaw  ».  Kerr,  47  Id.  333. 

In  the  case  of  a  note  a  promise  to  pay  ''as 
soon  as  I  could"  was  held  to  be  sufficient. 
Wells  V,  Wilson,  140  Pft.  645. 

The  moral  obligation  of  a  married  woman  to 
pay  a  debt  is  sufficient  to  support  a  promise  to 
pay  it  made  after  the  passage  of  the  Act  June  3, 
1887. 

Brooks  V,  Bank,  125  Pa.  394. 

Therefore  the  fact  that  there  wasa  pre-cxfating 
indebtedness  from  Phoebe  Ann  Simrell  10  M,  B. 
Simrell  having  been  found  by  the  jury,  this 
would  be  a  sufficient  consideration  for  anew 
promise  on  her  part  to  pay  the  debt,  besides  the 
moral  obligation  to  pay  it. 
Bolton  V.  King,  105  P^  78. 
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The  rights  and  liabilities  of  married  women  in 
this  State  have  been  greatly  enlarged  by  the  Act 
of  June  3,  1887.  The  authorities  which  were  ap- 
plicable to  questions  arising  before  the  passage 
of  that  Act  are  inapplicable  now.  That  Act  has 
emancipated  a  married  woman  from  the  shackles 
of  the  common  law,  so  far  as  her  separate  prop- 
erty is  concerned,  and  permits  her  to  stand  alone 
and  exercise  her  own  judgment. 

Milligftn  V.  Phipps,  153  Pft.  208. 
Adams  v,  Gimy»  154  Id.  258. 

A  married  woman  since  the  Act  of  1887  may 
-engage  in  business  and  enter  into  contracts  in 
regard  to  it,  or  the  management  of  her  separate 
^estate  as  fiilly  as  a/nvi^  S0U.  In  other  words,  as 
to  every  contract  which  she  is  authorized  to  mi^e, 
her  rights  9xA  responsibilities  are  those  of  a  feme 
^ole. 


Abell  V.  Chaffee,  154  Pa.  354. 
Milligan  v,  Phipps,  153  Id.  ao8. 
Boiloing  and  Loan  As.  v,  Frita,  15s  Id. 


224. 


Where  a  married  woman  has  a  separate  estate, 
she  may  make  any  and  all  contracts  that  a  party 
sui Juris  may  make. 

McCormack  v,  Bottor^  155  Pa.  331. 


July  18,  1895.  Mitchell,  J.  The  learned 
Judge  instructed  the  jury  that  the  plaintiff  must 
recover,  if  at  all,  on  the  testimony  of  Lowry  and 
Harvey,  the  other  witnesses  being  "in  a  measure 
•corroborative,"  but  not  sufficient  to  make  out 
the  case  if  those  two  did  not  do  so. 

Lowry  testifies  positively  to  the  promise  to  pay, 
^<she  promised  that  she  would  give  Byron  the 
money  that  fall,"  but  he  does  not  identify  the 
•debt.  He  not  only  ^Is,  but  distinctly  declines 
to  say  how  much  it  was,  but  says  the  plaintiff 
went  and  got  a  paper,  and  his  mother  said  '<the 
money  that  was  on  the  paper  was  all  right."  This 
paper  is  not  produced,  or  accounted  for,  and 
without  it  the  testimony  amounts  to  nothing.  It 
is  not  nearly  so  strong  as  that  which  was  held 
insufficient  in  Landis  v.  Roth,  109  Pa.  621. 

Harvey  also  refers  to  the  paper  but  fixes  the 
amount  at  f  320.  But  he  does  not  make  out  any 
sufficient  promise  to  pay.  According  to  him, 
the  decedent  said,  "if  she  couldn't  raise  the 
money  why  he  (the  plaintiff)  could  have  it  out 
of  the  land."  This  was  at  most  a  conditional 
promise  to  pay  when  able,  and  the  additional 
statement  that  if  she  was  not  able  plaintiff  could 
have  it  out  of  the  land,  is  not  a  promise  but  a 
remission  of  plaintiff*  to  his  legal  rights  for  a  re* 
-covery.  In  Lowrey  v.  Robinson,  141  Pa.  189, 
die  promise  was  to  pay  *'when  he  got  ready"  and 
'<he  said  he  didn't  have  the  money  just  at  pres- 
ent, but  he  intended  to  pay  it  when  he  had  it," 
and  this  Court  said  emphatically  that  ^^a  claim 


twice  barred  by  the  statute  of  limitations  should 
have  a  better  foundation."  See  also  Linderman 
V.  Pomeroy,  142  Pa.  168. 

Neither  of  these  witnesses  by  himself  makes 
out  a  positive  promise  to  pay  an  identified  debt, 
and  without  that  plaintiff  cannot  recover,  for 
even  if  a  clear  acknowledgment  of  the  debt  were 
made  out,  which  it  is  not,  the  decedent  being  a 
married  woman  at  the  time  of  the  alleged 'loan 
and  the  alleged  promise,  would  not  be  bound  by 
it:  Kelly  v.  Eby,  141  Pa.  176. 

Nor  can  the  testimony  of  the  two  witnesses  be 
combined  to  bring  either  of  them  up  to  the  re- 
quired standard.  As  our  brother  McCollum 
said  in  Patterson  v,  Neuer,  165  Pa.  66,  if  an  ac- 
knowledgment "does  not  appear  in  either  of 
their  conversations  it  cannot  be  inferred  from 
both  In  other  words  several  insufficient  ac- 
knowledgments will  not  constitute  a  sufficient 
one." 

The  plaintiffs  claim  is  brought  forward  under 
circumstances  that  raise  every  presumption 
against  it.  His  alleged  loan  was  made  to  his 
mother,  a  married  woman  at  the  time,  and  he 
waited  twenty-five  years  and  until  she  was  dead 
before  taking  any  steps  to  get  payment.  Parties 
who  do  this  must  understand  that  they  will  be 
held  to  strict  proof  of  every  step  towards  their 
claim.  The  plaintiff  failed  to  make  out  his  case, 
and  the  request  for  a  binding  instruction  for  the 
defendant  should  have  been  granted. 

Judgment  reversed. 


w.  D.  N. 


July,  '94,  213. 


January  29,  1895. 

Ralston's  Appeal. 


Assignment  for  benefit  of  creditors— Release- 
Dividend^^  Trustee. 

A  releasing  creditor  who  has  received  his  proportionate 
share  of  the  sum  realized  from  the  assets  ot  an  estate  as- 
signed for  the  benefit  of  assignor's  creditors,  has  no  for- 
tlier  claim  apon  that  sum,  and  may  not  participate  in  a  dis- 
tribution of  the  shares  of  other  creditors  who  fiuled  to 
accept  the  terms  of  the  assignment,  or  who  having  ac- 
cepted the  terms  of  it  have  not  claimed  their  dividends 
and  can  not  be  found ;  nor  has  he  any  standing  to  con- 
test the  payment  of  such  dividends  to  the  assignors  or 
their  personal  representative. 

Estate  of  Potter  and  Page,  54  Pa.  465,  foUowed. 

Appeal  of  Robert  and  Francis  W.  Ralston^ 
Jr.,  administrators  d.  b.  n.  c.  t.  a.  of  William 
Meredith,  deceased,  from  the  decree  of  the  Com- 
mon Pleas  No.  4,  of  Philadelphia  County,  en- 
(tered  in  dismissing  the  exceptions  of  appellants 
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to  the  report  of  the  auditor  appointed  to  audit 
the  account  of  certain  unclaimed  dividends  of 
Eli  K.  Price  (as  stated  by  his  executors),  surviv- 
ing trustee  under  a  deed  of  trust  made  August 
II,  1819,  by  Maurice  and  William  Wurts. 

The  facts,  as  appeared  in  the  auditor's  report, 
were  that  Maurice  and  William  Wurts,  by  deed 
of  August  IX,  1819,  conveyed  certain  property 
to  William  Meredith  and  John  Day,  in  trust,  to 
dispose  of  the  same  and  to  ''divide  all  the  clear 
xnoneys  that  shall  remain  in  their  hands  and 
have  been  raised  and  received  out  of  the  prem- 
ises assigned  pro  rata  unto  and  amongst  sqch  and 
so  many  of  the  creditors  of  the  said  Maurice 
Wurts  &  Co.  as  shall  within  five  months  from 
the  date  of  these  presents,  execute  and  deliver 
to  the  said  Maurice  Wurts  &  Co.,  or  to  their 
agent  and  attorney,  duly  authorized  and  ap- 
pointed by  writing  under  thefr  hand  and  seal  for 
this  purpose,  a  full,  entire  and  effectual  release 
aikl  discharge  of  all  demands  against  them  or 
either  of  them  jointly  and  severally,*'  and  pro- 
vided that  in  case  any  creditors  should  neglect  or 
refuse  to  execute  a  release  within  five  months, 
such  creditors  should  not  be  entitled  to  any  dis- 
tribution under  the  deed  of  trust,  and  that  the 
said  trustees  should  deliver  to  Maurice  and  Wil- 
liam Wurts,  for  their  own  use,  such  proportion 
of  said  clear  moneys  as  the  refusing  or  neglect- 
ing creditor  would  have  been  entitled  to  receive, 
in  case  he  had  executed  and  delivered  the  proper 
release. 

John  Day  did  not  act,  and  Mr.  Meredith  died 
in  1844,  and  Mr,  Price  was  appointed  adminis- 
trator of  his  estate. 

Mr.  Price  was  appointed  by  the  Court  trustee 
under  the  aforesaid  deed. 

Maurice  Wurts  died  in  1855,  and  William 
Wurts  in  1858,  and  letters  d.  b.  n.  c.  t.  a.  on 
William  Wurts's  estate  were  granted  to  S.  Davis 
Page,  and  similar  letters  on  the  estate  of  Wil- 
liam  Meredith  were  granted  to  the  appellants. 

It  appeared  from  the  correspondence,  papers, 
dividend  book  and  receipts  produced  by  the  ex- 
ecutors of  Mr.  Price  that  William  Meredith  or 
his  estate  did  regularly  participate  in  all  the 
dividends  which  had  been  declared,  upon  a  basis 
of  156,904.84,  composed  of  claims  which  were 
recited  in  said  documentary  evidence  to  have 
been  bought,  assigned,  held  or  owned  by  Wil- 
liam  Meredith. 

In  1867  Mr.  Price,  as  administrator  of  Wil- 
liam Meredith,  deceased,  filed  his  account, 
which  was  referred  to  John  M.  Clayton,  Esq., 
as  auditor,  who  found  a  part  of  the  balance  in 
the  hands  of  the  administrator  then  invested  in 
|3,ooo  of  Philadelphia  City  Loan  was  the  in- 
vestment of  a  fund  of  I2, 742.55  appearing  at 
Mrl  Meredith's  death,  according  to  his  books,  as 
unclaimed  dividends  belonging  to  certain  credi- 


tors of  Maurice  and  William  Wurts  who  could 
not  be  found.  At  this,  audit,  the  Meredith 
estate  made  a  claim  that  the  fund  in  the  hands 
of  Mr.  Meredith's  ad^iinistrator  was  not  ear- 
marked from  the  residue  of  his  assets,  and  that 
his  estate  was  merely  indebted  to  the  cFeditora  of 
M.  and  W.  Wurts,  and  that  upon  the  foilore  of 
such  creditors  to  establish  their  claims,  this  fund 
should  be  distributed  to  Mr.  Meredith's  heirs  or 
next  of  kin.  The  auditor  overruled  this  conten- 
tion and  awarded  the  fund  to  Mr.  Price  to  be 
held  by  him  *'in  his  capacity  of  trustee  for  the 
creditors  of  Maurice  and  William  Wurts  for  the 
unpaid  creditors,  or  in  the  event  of  their  not 
being  reached,  then  for  the  benefitof  the  original 
assignors  or  their  representatives. "  The  auditor's 
report  was  subsequently  confirmed  and  distribu- 
tion made  in  accordance  therewith. 

The  fund  for  distribution  was  composed  of 
certain  unclaimed  dividends  in  Ae  hands  of  Mr. 
Price,  and  of  the  aforesaid  sum  of  f  3,000,  and 
the  income  already  accrued  thereon,  and  of  fur- 
ther accretions  of  income  less  sundry  allow- 
ances. 

The  auditor  awarded  the  fund  in  hand  to  S» 
Davis  Page,  administrator  of  the  estate  of  Wil- 
liam  Wurts,  deceased,  and  upon  hearing  excep- 
tions filed  by  appellants,  the  Court  dismissed  the 
same,  and  confirmed  the  auditor's  report,  where- 
upon appellants  appealed. 

Lewis  Lawrence  Smith  and  Caldwell  K^ 
Biddle,  for  appellants. 

As  to  the  fact  of  the  assignment  of  the  claims 
to  William  Meredith  being  sufficiently  proven , 
cited — 

Starkie  on  Evidence,  ^89. 
Albrecht  v,  Breder,  12  Weekly  Notes,  17a 
McReynolds  v,  Longenberger,  57  Pa.  30. 
Starkie  on  Evidence,  *523-4  and  *93-4. 
Best  on  Evidence,  sees.  504  and  499. 

As  to  alleged  invalidity  for  the  assignment  by 
reason  of  William  Meredith's  trusteeship,  and 
the  tardiness  of  setting  forth  the  objection — 

PearsoU  v,  Chapin,  44  Pa.  9. 

Harrington  v.  Bank,  loi  N.  Y.  257. 

Meanor  v,  Hamilton,  27  Pa.  143. 

Kribbs  v.  Downing,  25  Id»  404. 

Christy  v.  Sill,  95  Id.  380. 

Hovenden  v.  Lord  Annersly,  2  Scb.  &  Lef.  633. 

Wedderbame  v.  Wedderbame,  4  My.  &  Cr.  5a. 

Randall  v,  Errington,  10  Ves.  427. 

Chalmer  v,  Bradley,  i  Tac.  9l  Walk.  59. 

In  rt  Morgan,  L.  R.  18  Ch.  Div.  lOO. 

Wright  V.  Vanderplank,  8  De  G.  M.  &  G.,  137- 

151. 
Harrington  v.  Bank,  loi  N.  Y.  257. 
Kane  v.  Bloodgood,  7  Johns.  Cb.  90-1 14. 
Buckner  v,  Calcote,  28  Miss.  596->7. 
Watson  V.  Saul,  5  Jar.  N.  S.  404. 
Life  Asso.  v.  Siddal,  3  De  G.  F.  &  J.,  72. 
Kerr  on  Fraud  and  Mistake,  298-311. 
Pomeroy  Eq.  Jaris.,  §  965. 
Bispbam*s  Equity,  260. 
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Presumption  of  payment  from  lapfe  of  time 
necessarily  arises  and  must  be  rebutted. 

Ingraham  v.  Cox,  i  Persons,  70. 

The  claim  of  appellants  is  in  direct  conflict 
with  the  fundamental  principle  that  a  "trustee  is 
bound  not  to  do  anything  which  can  place  him 
in  a  position  inconsistent  with  the  interest's  of  the 
trust,  or  which  can  have  a  tendency  to  interfere 
with  his  duty  in  discharging  it."  Above  all,  he 
shall  not  traffic  in  the  assets  of  the  estate  for  his 
own  advantage. 

Story't  Eq.  Juris.,  |  322. 

The  principle  has  been  repeatedly  applied  ta 
purchases  by  assignees,  for  creditors,  and^  in 
bankruptcy,  of  debts  and  other  assets  of  the  es- 
tates in  their  hands. 

ExparU  Lacey,  6  Vcs.  628. 

Ex  parte  James,  8  Id.  346. 

Hamilton  v.  Wright,  9  CI.  ft  F.,  123. 

Pooley  V,  Qailter,  2  De  G.  &  J.,  350. 

Hawley  v,  Mancius,  7  Johns.  Ch.,  174, 188. 

Campbell  v,  McLain,  51  Fk.  200. 

Reed  v,  Warner,  5  Paige  Ch.  (N.  Y.),  650. 

Where  acquiescence  is  relied  on,  it  is  essential 
that  the  person  acquiescing  should  know  exactly 
the  nature  of  the  thing  to  which  his  acquies- 
cence is  supposed  to  be  given,  and  the  effect  of 
such  acquiescence. 

Hamilton  z/.  Wright,  9  Clark  &  Fin.  119. 
Strange  v.  Forks,  4  Giff.  413. 
Cockerell  v,  Cholmeley,  i  Russ.  ft  Myl.  425. 
Adair  v.  Brimmer,  74  N.  Y.  539. 
Cumberland  Coal  Co.  v,  Sherman,  20  Md.  151. 
Lammot  v,  Bowly,  6  Har.  ft  J.  (Md.),  525. 
Beach  Modem  Eq.  Jur.,  }  244. 
Campbell  t/.  McLain,  51  Fk.  203. 

The  English  cases  relied  upon  by  the  appel- 
lants were  either  ruled  by  the  provisions  of  their 
bankrupt  law,  or  by  the  special  circunostances  of 
each  particular  case,  or  the  special  terms  of  the 
deeds  of  trust  or  wills  under  which  they  were 
decided,  and  this  is  particularly  true  of  Green  v. 
Weston,  3  MyL  &  Cr.  385  ;  Ward  v.  Arch,  12 
Sim.  472 ;  and  a  careful  analysis  of  every 
American  case  cited  by  them  shows  that  each  is 
as  little  applicable  to  that  before  the  Court  on 
this  appeal ;  many  o|  them  do  not  refer  to  the 
points  in  support  of  which  they  are  cited. 

July  18,  1895.  ,  McCoLLUM,  J.  The  fund  in 
dispute  consists  of  the  unclaimed  dividends  in 
the  estate  assigned  by  Maurice  Wurts  &  Co.,  on 
the  nth  of  August,  18x9,  for  the  benefit  of  their 
creditors.  It  was  awarded  by  the  learned  Court 
below  to  the  administrator  of  William  Wurts^ 
who  was  the  surviving  assignor.  The  award  or 
decree  so  made  is  contested  on  this  appeal  by 
the  administrators  of  William  Meredith  on 
whom  the  active  duties  of  the  trust  devolved. 


Adam's  Equity,  62. 
Perry  on  Tmsts,  }  869, 

The  purposes  of  the  trust  are  clear:  (i)  that 
every  creditor  shall  be  paid  his  debt  with  inter- 
est ;  (2)  no  creditor  shall  be  paid  to  the  injury 
of  another  creditor. 

Dividends  remaining  in  hands  of  accountant 
are  held  as  unadministered  assets  of  the  estate. 

Mitchell  V,  Stiles,  13  Pa.  306. 
Im  re  ^^Ison,  4  Id.  430. 
McLellan's  Appeal^  26  Id.  463. 
Trickett  on  Assignments,  p.  204,  Note. 
Carson  v.  McFarland,  2  R.  118. 
Dnhring's  App.,  13  Pa.  240. 

S.  Davis  Fogey  {Howard  W^./^j^^  with  him), 
for  appellee.  . 

An  assignment  by  an  insolvent  debtor  for  the 
benefit  of  creditors  always  leaves  a-resulting  trust 
in  the  assignor,  which,  if  his  debts  were  actually 
paid,  or  a  l^al  presumption  of  their  payment 
has  arisen  from  lapse  of  time,  entitles  him  to  the 
possession  of  the  assigned  property. 

Estate  of  Potter  ft  Page,  54  Pa.  465. 

Where  a  man  conveys  his  interest  in  land  to 
a  trustee  for  payment  of  certain  creditors  in  the 
order  specified,  and  in  further  trust  to  apply 
them  to  the  payment  in  equal  and  ratable  pro- 
portions to  sdl  his  creditors,  according  to  their 
respective  debts,  and,  after  paying  the  aforesaid 
debts,  the  balance  to  his  wife  :  Htld^  after  a  lapse 
of  more  than  twenty-two  years,  the  law  will  pre- 
sume the  debts  to  have  been  paid  and  the  trust 
exeaited,  so  £eu:  as  respects  the  creditors. 

Drvsdale's  Appeal,  14  Pa.  531. 
Biddle  v.  Girard  Bank,  109  Id.  349. 
Gregory  v.  Commonwealth,  121  Id.  627. 

The  doctrine  of  presumption  is  very  extensive 
in  application — ^the  computation  nms  from  the 
period  when  the  money  was  demandable.  The 
presumption  would  not  be  destroyed  by  the  fact 
that  the  trustees  in  a  deed  of  assignment  for  the 
benefit  of  creditors  had  not  been  called  on  to 
settle  their  accounts.  This  would  rather  add  to 
the  presumption,  because  it  is  difficult  to  account 
for  the  acquiescence  of  the  creditors,  except  by 
the  natural  presumption  that  they  had  been  paid, 
or  that  some  satis&ctory  arrangement  had  been 
made  with  them  by  the  owner  of  the  resulting 
trust. 

Power  V.  Hollman,  2  Watts,  222. 

A  debt  due  and  unclaimed,  and  without  re- 
cognition for  twenty  years  is,  in  the  absence  of 
explanatory  evidence,  to  be  presumed  to  have 
been  paid.  This  presumption  prima  facie  ob- 
literates the  debt,  and  the  onus  is  upon  the  credi- 
tor to  show  that  payment  of  the  debt  has  not 
been  made. 

Bentlej's  App.,  99  Pa.  500. 
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From  1819  to  1844  Meredith  had  the  exclusive 
management  of  the  estate.  He  died  in  September, 
4844,  ^^^  ^^^  K.  Price  became  his  administrator 
and  also  a  trustee  under  the  deed  of  assignment. 
No  account  of  his  administration  of  the  trust 
was  filed  by  Meredith,  but  he  made  and  pre- 
served memoranda  showing  what  he  did  in  exe- 
cution of  it.  From  these  it  appears  that  he 
''paid  to  himself  or  retained  for  his  own  use" 
the  dividends  on  certain  claims  standing  in  the 
names  of  parties  who  were  creditors  of  the  as- 
signors. It  also  appears  from  memoranda  made 
by  and  from  books  and  papers  in  the  possession 
of  Price,  that  he,  as  trustee  of  the  asngned  es- 
tate, paid  to  himself  as  Meredith's  administrator 
^all  the  dividends  subsequently  appropriated  to 
these  claims.  There  is  no  direct  evidence  of  a 
sale  of  the  claims  to  Meredith,  but  his  legal 
^representatives  contend  that  his  action  and  the 
action  of  his  administrator  in  reference  to  the 
payment  of  dividends  upon  them,  authorize  and 
support  an  inference  or  presumption  that  he  pur- 
chased them  while  he  was  trustee.  That  Price 
retained  the  dividends  in  the  belief  that  the 
claims  on  which  they  were  awarded  belonged  to 
Meredith's  estate  is  manifest  from  the  recitals  in 
his  receipts  for  the  same,  but  upon  what  inform- 
ation his  belief  was  based  does  not  appear.  If 
Meredith  bought  the  claims  and  they  were  as- 
signed to  him,  it  is  reasonable  to  suppose  that 
he  would  have  preserved  the  evidences  of  his 
title  to.  them.  Price  was  the  administrator  of  his 
estate  and  entitled  to  the  possession  of  the  books 
and  papers  pertaining  to  the  ownership  of  the 
assets  he  was  called  to  administer,  and  such  of 
them  as  were  applicable  to  the  issues  in  this  dis- 
tribution were  accessible  to  the  appellants.  Their 
fkilure  to  produce  any  evidence  of  an  assignment 
of  the  claims  to  Meredith  other  than  the  appro- 
priation of  the  dividends  by  him  and  his  estate 
compels  them  to  rest  their  present  contention  on 
the  presumption  arising  from  such  appropriation. 
A  presumption  that  he  purchased  the  claims  for 
his  personal  benefit  would  contain  an  imputation 
of  dishonesty  in  the  administration  of  the  trust. 
The  law  condemns  speculation  by  the  assignee 
in  the  debts  of  his  assignors,  and  will  not  ^low 
him  to  appropriate  the  profits  of  it.  If  Meredith 
bought  the  claims  in  question  and  the  parties 
from  whom  he  purchased  were  satisfied  with 
their  sale  of  them,  whatever  he  made  by  the 
transaction  inured  to  the  benefit  of  the  trust  es- 
tate. He  certainly  could  not  recover  from  the 
estate  in  the  form  of  dividends  on  the  claims 
more  than  he  paid  for  them,  and  this  was  pre- 
sumably less  uian  the  dividends  applicable  to 
them.  All  of  these  dividends  having  been  re- 
ceived by  him  or  his  estate  it  would  seem  that 
something  more  than  the  mere  appropriation  of 
them  was  necessary  to  give  his  representatives  a 


legal  or  equitable  standing  in  this  contest.  But 
we  do  not  rest  our  affirmance  of  the  decree  on 
this  ground  alone.  It  appears  to  be  in  hannony 
with  and  sustained  by  the  provisions  of  the  as- 
signment in  reference  to  di^ribution.  The  trust 
deed  shows  that  it  was  the  intention  of  the  as- 
signors that  each  of  their  creditors  should  accept 
in  full  satisfaction  of  his  claim  his  proportionate 
share  of  whatever  sum  might  be  realized  fi-om 
the  assigned  efifects,  and  that  the  share  of  anj 
creditor  refusing  to  so  accept  it  within  the  time 
prescribed  should  revert  to  them.  The  share  of 
each  creditor  was  ascertainable  on  the  bttis  of 
the  whole  indebtedness,  and  therefore  the  share 
of  a  releasing  creditor  was  not  affected  by  the 
refusal  of  another  creditor  to  comply  with 
the  conditions  on  which  the  right  to  a  share  de- 
pended. A  releasing  creditor  who  has  received 
his  proportionate  share  of  the  sum  realized  from 
the  assets  has  no  furdier  interest  in  that  sam. 
His  receipt  of  the  share  which  his  compliaoce 
with  the  provisions  of  the  deed  gave  him  extin- 
guished his  interest  in  it  and  satisfied  his  claim. 
It  appears  to  be  conceded  that  the  shares  of  the 
creditors  were  correctly  ascertained  and  that  the 
dividends  awarded  to  them  have  exhausted  the 
assigned  estate.  As  each  creditor  was  the  exclu- 
sive owner  of  the  dividends  appropriated  to  his 
share  under  the  deed  he  was  without  any  interest 
in  or  lawful  claim  upon  the  dividends  awarded 
to  the  shares  of  the  other  creditors.  Neither 
Meredith  nor  Price  as  his  administrator  ever 
claimed  any  part  of  the  dividends  which  consti- 
tute the  fund  in  dispute.  In  1867  Meredith's 
heirs  endeavored  to  have  them  adjudged  to  be 
assets  of  his  estate,  but  the  decision  of  the  Or- 
phans' Court  was  adverse  to  their  contention  and 
they  acquiesced  in  it.  The  renewal  of  dieir 
contention  in  another  form  and  fofum  after  die 
lapse  of  a  quarter  of  a  century  is,  to  say  the  least 
of  it,  somewhat  remarkable,  and  evincive  of  a 
change  of  view  respecting  their  relation  to  the 
dividends  they  then  sought  to  appropriate.  These 
dividends  were  in  the  hands  of  their  ancestor, 
who  they  allege  was  the  owner  of  the  claims  <m 
which  they  base  their  present  contention.  His 
books  showed  that  the  parties  to  whom  they  were 
awarded  could  not  be  found.  If  his  legal  npct- 
sentatives  are  entitled  to  them  now,  his  estate  was 
entitled  to  them  in  1867.  But  we  need  not(&- 
cuss  this  subject  further.  For  the  reasons  alreadj 
stated  we  think  the  appellants  have  no  standing 
to  contest  the  claim  of  the  appellee.  We  think, 
too,  that  as  no  one  having  the  right  to  contest 
the  claim  appears,  or  can  be  found,  the  proper 
decree  was  entered  on  the  authority  of  the  d^ 
cision  in  the  Estate  of  Potter  &  Page,  54  ^ 

465.  . 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellants.  w.  n.  k. 
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Re  Sewer  on  Park  Avenue. 
Parker's  Appeal. 

Afunicipaliiies — Sewers — Assessment  of  benefits 
— Acts  of  May  j6,  iSffi,  and  May  23,  1889 
— The  extent  of  taxing  power — Non-abutting 
properties. 

The  Act  of  May  16,  1 891,  providing,  i$Uer  alia,  for 
the  construction  of  sewers  and  assessment  for  the  cost 
and  expense  of  same,  gives  no  authority  for  the  viewers 
to  assess  any  but  property  on  the  line  of  the  improve- 
ment, nor  could  it  constitutionally  have  done  so. 

Lots  having  no  present  connection  with  the  sewer  have 
no  present  special  advantage  from  it,  and  the  mere  fact 
that  a  city's  plan  contemplates  a  connection  is  no  ground 
for  the  imposition  of  a  present  lien  and  obligation  to  pay. 

Upon  the  general  principle  governing  such  local  and 
special  taxation,  it  is  sustainable  only  on  the  basis  of  spe- 
CMd  and  individual  benefit,  and  the  limit  of  the  benefit  is 
the  limit  of  the  taxing  power. 

Where  the  facts  agreed  upon  by  the  parties  show  that 
there  is  no  special  benefit  to  an  owner's  property  by 
reason  of  a  main  sewer  required  for  lands  funher  off,  but 
that  a  smaller  sewer  would  have  been  sufficient  to  give 
the  property  all  the  k>enefits  it  derives  from  the  improve- 
ment, the  property  can  only  be  assessed  to  the  extent  of 
the  cost  of  the  latter.  This  is  in  accordance  with  the 
terms  of  the  Act  of  1891,  which  provides  that  if  suffi- 
cient property  benefited  cannot  be  found,  the  extra  ex- 
pense is  to  be  paid  by  the  municipality,  and  is  further  in 
accord  with  the  principle  that  the  limit  of  special  benefit 
is  the  limit  of  special  assessment. 

Oil  City  V.  Oil  City  Boiler  Works,  152  Pa.  348,  distin- 
guished. Apparent  conflict  between  Act  of  May  23,  1889, 
and  case  of  Morewood  Ave.,  159  Pa.  20,  commented  upon. 

Appeal  of  Clara  M.  Parker  et  aL,  from  the 
decree  of  the  Common  Pleas  of  Lycoming 
County,  in  the  matter  of  assessments  for  cost  of 
sewer  on  Park  avenue,  Williamsport. 

On  July  17,  1891,  the  city  of  Williamsport, 
in  accordance  with  the  provisions  of  Article 
Xni.  of  the  Act  of  May  23,  1889,  P.  L.  312, 
by  ordinance  No.  473,  divided  the  city  into 
three  sewer  districts,  and  adopted  the  sewer  sys- 
tem devised  by  its  city  engineer. 

September  25,  1891,  an  ordinance  known  as 
No.  441  was  passed,  providing  for  the  construe* 
tion  of  sewers  in  certain  streets,  inter  aUa,  in 
Park  avenue  from  Campbell  to  Sixth  avenue,  in 


Fifth  avenue,  and  in  Isabella  street,  and  that  the 
cost  thereof  should  be  assessed  upon  the  prop- 
erties benefited,  by  viewers  to  be  appointed  by 
the  Court,  according  to  the  provisions  of  the 
Act  of  May  16,  1891,  P.  L.  75. 

Bids  were  duly  advertised  for,  the  contract 
awarded,  and  the  work  done. 

To  the  report  of  the  viewers  Clara  M.  Parker 
et  aL  filed  the  following  exceptions : — 

First,  Because  said  viewers  have  assessed  the 
cost  of  said  sewers  upon  the  abutting  properties 
only,  and  not  upon  all  properties  benefited  there- 
by. 

Second,  Because  said  viewers  have  assessed  the 
properties  of  your  exceptants  abutting  on  Park 
avenue  with  the  cost  of  a  15-inch  sewer,  whereas 
the  excess  of  cost  of  said  15 -inch  sewer  over  and 
above  the  cost  of  a  lo-inch  sewer  should  have 
been  assessed  upon  all  properties  that  will,  ac- 
cording to  the  sewer  system  adopted  by  the  city, 
have  occasion  to  connect  with  said  Park  avenue 
sewer. 

Third,  Because  said  viewers  have  included  in 
the  amount  assessed  against  the  properties  of 
your  exceptants  abutting  on  Park  avenue  a  part 
of  the  cost  of  the  sewer  on  Campbell  street, 
with  which  said  Park  avenue  sewer  connects; 
which  they  had  no  right  or  authority  of  law  to 
do  in  this  proceeding. 

Fourth,  Because  said  viewers  have  assessed 
unimproved  lots  on  said  Park  avenue  from  50 
per  cent,  to  75  per  cent,  higher  than  improved 
lots  of  the  same  or  greater  size  on  Isabella  street, 
where  the  sewer  is  10  inches  in  diameter. 

Fifth,  Because  the  assessments  assessed  by 
said  viewers  on  Fifth  avenue  amount  in  the  ag- 
gregate to  a  sum  greater  than  the  contract  price 
of  the  sewer  laid  in  said  street,  said  price  being 
I197.12,  and  the  amount  assessed  being  I245. 

When  the  exceptions  came  up  for  argument 
the  following  facts  were  agreed  to  by  counsel : — 

First,  That  said  viewers  have  assessed  the 
cost  of  said  sewers  upon  the  abutting  properties 
only,  and  not  upon  all  properties  which,  accord- 
ing to  the  city  sewer  system,  will  connect  there- 
with for  purposes  of  house  sewage. 

Second,  That  said  viewers  have  assessed  the 
properties  of  the  exceptants  with  the  cost  of  a 
15-inch  main  sewer,  and  that  a  lo-inch  local 
sewer  would  have  been  sufficient  to  serve  the 
properties  of  your  exceptants  and  all  others  abut- 
ting on  Park  avenue,  between  Campbell  street 
and  Fifth  avenue,  for  house  sewage. 

Third,  That  said  viewers  have  included  in  the 
amount  assessed  against  the  properties  of  said 
exceptants  on  Park  avenue  a  part  of  the  cost  of 
the  sewer  on  Campbell  street,  with  which  said 
Park  avenue  sewer  connects ;  and  that  Campbell 
street  is  not  named  in  the  oider  of  Court  in  the 
above  entitled  case. 
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Fourth,  That  ordinance  No.  439,  entitled 
<<An  ordinance  establishing  a  sewer  system  for 
the  city  of  Williamsport,"  approved  July  17, 
i89i,and  the  engineer's  map  accompanying  the 
same;  also  ordinance  No.  441,  approved  Sep- 
tember 25,  1891,  entided  **An  ordinance  pro- 
viding for  the  construction  of  a  sewer  in  Mul- 
berry and  other  streets,  etc.;"  also  the  contracts 
for  the  sewers  in  Park  avenue  and  Fifth  avenue, 
shall  be  considered  as  part  of  the  record  in  this 
case. 

Fifth,  That  according  to  said  engineer's  map 
or  plan  of  sewerage,  all  properties  lying  between 
Campbell  street  on  the  east,  Cemetery  street  on 
the  west,  Park  avenue  on  the  south,  and  Rural 
avenue  on  the  north,  will  connect  with  the  sewer 
in  Park  avenue  for  house  sewage. 

Sixth.  That  according  to  said  engineer's  plan, 
all  properties  lying  between  Walnut  street  on 
the  east,  Cemetery  street  on  the  west,  Isabella 
street  on  the  south,  and  Rural  avenue  on  the 
north,  will  connect  and  drain  into  the  sewer  on 
Campbell  street  for  house  sewage. 

Seventh,  That  the  cost  of  the  Park  avenue 
sewer  was  12,403.40 ;  of  the  Fifth  avenue  sewer 
was  1 1 98,  and  of  the  Isabella  street  sewer  was 

11,847.37. 

Eighth,  That  all  the  properties  of  your  exccp 
tants  on  Park  avenue  and  Fifth  avenue  are  un 
improved  lots,  and  that  the  majority  of  lots  on 
Isabella  street  are  improved  lots. 

Ninth,  That  the  sewer  in  Campbell  street  was 
laid,  and  viewers  appointed  to  assess  the  cost 
thereof,  before  the  viewers  appointed  to  assess 
the  cost  of  the  Park  avenue  sewer  had  made 
their  assessments^  but  that  no  notice  of  the  as- 
sessment of  the  cost  of  the  Campbell  street  sewer 
had  been  given  before  the  report  of  the  viewers 
assessing  the  cost  of  the  Park  avenue  sewer  was 
filed. 

The  Court,  Mayer,  P.  J.,  sustained  the  third 
exception  and  recommitted  the  report  to  the 
viewers  for  correction  in  that  regard,  which  was 
done,  and  an  amended  report  filed.  The  Court 
subsequently  filed  an  opinion  and  decree  sus- 
taining the  fifth  exception  also,  but  overruling 
the  first,  second  and  fourth ;  holding,  in  sub- 
stance, first,  tliat  no  matter  what  the  size  of  the 
sewer,  or  the  extent  of  the  territory  draining 
into  it,  only  the  properties  directly  abutting  on 
the  sewer  could  be  assessed  with  any  part  of  its 
cost ;  and,  second,  that  the  finding  of  the  viewers 
as  to  the  quantum  of  benefits  was  not  the  sub- 
ject of  review,  and  confirmed  the  report  of  the 
viewers. 

From  that  decree  this  appeal  is  taken. 

John  J,  Reading  J  {William  D,  Crocker  with 
him),  for  appellants. 

J,  A,  Beeber^  (N,  M,  Edwards^  city  solicitor, 
with  him),  for  appellee. 


July  18,  1895.  Mitchell,  J.  This  case 
suggests,  and  has  been  broadly  argued  on  the 
question  of  the  true  basis  of  assessments  on  prop- 
erty owners  for  benefits  from  the  construction  of 
sewers.  More  specifically  stated  it  involves  the 
right  of  a  municipal  corporation  to  have  bene- 
fits assessed  on  any  property  not  abutting  directly 
on  the  line  of  the  sewer,  and  the  assessment  of 
the  excess  of  the  cost  of  a  main  over  a  branch  or 
lateral  sewer.  The  appellant's  complaint  is,  first, 
that  the  cost  of  the  sewer  was  assessed  on  abut* 
ting  properties  only,  and  not  on  all  the  property 
in  the  sewer  district,  including  non-abutters  on 
other  streets  who  have  no  present  sewer  connec- 
tions, but  whose  property  will  ultimately  when 
the  municipal  plan  is  fully  carried  out,  be  drain- 
ed by  branches  which  will  empty  into  the  sewer 
now  in  question ;  and  secondly,  that  appellant's 
property  is  charged  for  the  cost  of  a  main  fifteen- 
inch  sewer,  when  a  branch  ten-inch  sewer  would 
have  given  it  all  the  benefit  it  now  has.  The 
City  of  Williamsport,  appellee,  on  the  original 
argument  contended  that  the  assessments  were 
right  on  both  points,  and  conceded  that  the  ex- 
cess of  the  cost  over  the  benefits  to  abutting 
properties  should  be  paid  out  of  the  city's  general 
revenue.  On  the  reargument,  however,  this 
concession  was  withdrawn,  and  appellee  united 
with  appellant  on  the  first  point,  in  arguing  that 
the  excess  should  be  assessed  on  all  the  proper- 
ties in  the  sewer  district.  We  have  thus  had  the 
advantage  of  the  presentation  of  every  view  of 
the  question,  and  as  it  is  not  only  new  but  of 
great  and  growing  importance,  we  have  consid- 
ered it  upon  somewhat  broader  grounds  than 
the  assignments  of  error  strictly  require. 

First,  as  to  the  assessment  upon  non-abutting 
property.  It  would  be  sufficient  to  rest  on  the 
fact  that  this  proceeding  is  under  the  Act  of  i6th 
May,  1 89 1,  P.  L.  75,  and  that  Act  gives  no  au- 
thority to  assess  any  but  property  on  the  line  of 
the  improvement.  The  Act  applies  to  opening, 
widening,  grading  and  paving  streets  and  to  the 
construction  of  bridges  and  sewers,  and  makes 
no  distinction  in  these  several  cases,  as  to  the 
powers  of  the  city,  or  the  mode  of  procedure. 
Its  terms  are,  (Sect.  8,  p.  78),  "viewers  shall  be 
appointed  ....  who  shall  assess  the  cost  and 
expenses  of  the  sewer,  or  grading,  paving,  curb- 
ing, macadamizing  or  other  improvement  of  each 
street  or  alley,  upon  the  property  benefited,  ac- 
cording to  benefits,  if  sufficient  can  be  founds  or 
if  not,  then  the  deficiency,  when  finally  ascer- 
tained, shall  be  paid  by  the  municipal  corpora- 
tion." Property  damaged  and  property  bene- 
fited are  classed  together  throughout  the  whole 
Act,  and  no  indication  is  anywhere  given  that 
damages  are  to  be  allowed  or  benefits  imposed 
upon  any  different  basis  than  the  usual  one  of 
the  special  and  local  effects  of  the  improvement 
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upon  the  property  along  its  line.  A  departure 
from  this  long  established  rule  will  not  be  pre- 
sumed in  the  absence  of  explicit  expression  of 
such  legislative  intent. 

Recognizing  the  force  of  this  view  of  the  Act 
of  1 891,  it  is  argued  that  the  city  has  the  power 
to  assess  non*  abutting  property,  by  the  express 
words  of  the  Act  of  23d  May,  1889,  Art.  XIIL, 
sec.  I,  P.  L.  312,  and  that  it  was  held  in  Hand 
V,  Fellows,  148  Pa.  456,  that  this  Act  was  not 
repealed  by  the  Act  of  1891.  Accordingly  a 
considerable  part  of  the  argument  has  been  de- 
voted to  that  question.  As  to  that,  however,  it 
is  only  necessary  to  say  now  that  the  Act  of  1889 
is  an  elaborate  statute  of  nineteen  articles  cover- 
ing one  hundred  and  forty-five  sections,  relating* 
to  the  affairs  of  cities  of  the  third  class,  and  the 
part  which  the  Court  had  under  consideration  in 
Hand  r.  Fellows,  concerned  assessments  for 
paving,  made  by  the  foot-front  rule.  It  was 
held  that  the  provision  in  the  Act  of  189 1  for 
assessments  by  benefits  was  not  in  conflict  but 
alternative.  The  subject  of  sewers  is  in  a  differ- 
ent article  and  whether  the  system  of  assessment 
is  consistent  Vith  that  prescribed  by  the  Act  of 
1 89 1  would  be  by  no  means  so  easy  to  show. 
But  it  is  unnecessary  to  go  into  this  inquiry,  as 
the  present  proceeding  is  altogether  under  the 
Act  of  1 89 1,  and  must  stand  or  fall  by  its  con- 
formity thereto. 

But  viewing  the  subject  on  the  broader  ground 
of  the  nature  of  local  assessments,  it  is  settled  be- 
3rond  all  question  by  a  line  of  cases  of  which  it 
is  only  necessary  to  mention  Hammett  v,  Phila- 
delphia, 65  Pa.  146,  and  Washington  Avenue, 
69  Pa.  352,  that  they  are  special  and  individual 
taxation,  sustainable  only  on  the  basis  of  special 
and  individual  benefit,  and  the  limit  of  the  bene- 
fit is  the  limit  of  the  taxing  power.  It  was  ac- 
cordingly held  in  Morewood  Avenue,  159  Pa. 
ao,  and  repeated  in  Fifty-fourth  Street,  165  Pa. 
8,  that  assessments  for  local  improvement  by 
paving  must  be  confined  to  property  abutting  on 
the  street  so  improved.  It  is  not  easy  to  see 
any  valid  distinction  in  this  respect  between  im- 
provement by  a  pavement  and  improvement  by 
a  sewer,  and  there  are  very  strong  reasons  why 
no  such  distinction  should  be  recognized.  It 
might  be  sufficient  to  say,  as  already  pointed 
out,  that  the  Act  of  1891  makes  none,  but 
classes  paving  and  sewering  together  both  as  to 
rights  and  mode  of  procedure.  But  beyond  this 
it  is  clear  that  lots  having  no  present  connection 
with  the  sewer  in  question,  derive  no  advantage 
from  it,  further  than  the  general  improvement 
and  healthfiilness  of  the  neighborhood,  which  is 
common  to  the  whole  public.  Nor  does  it  ap- 
pear that  they  ever  will  certainly  have  any  spe- 
cial beneflt,  for  the  sewer  connections  on  the 
plan  may  be  changed  or  if  left  on  paper  may 


never  be  carried  out.  To  impose  a  present  lien 
and  obligation  to  pay  where  the  special  benefit 
is  future  and  contingent  on  the  will  of  the  muni- 
cipality would  be  a  clear  violation  of  the  funda- 
mental basis  on  which  all  such  assessments  rest. 
There  is  only  one  other  class  of  non-abutting 
property,  that  which  though  not  on  the  same 
street,  has  a  <:onnection  with  the  sewer  in  ques- 
tion by  means  of  its  own  branch  or  lateral  sewer. 
This  class  is  in  precisely  the  same  situation  as 
the  property  assessed  in  the  Morewood  Avenue 
case,  to  wit,  it  was  benefited  by  the  increased 
facility  of  access  by  means  of  graded  and  paved 
streets,  but  as  was  shown  by  our  brother  Green, 
**that  is  only  the  same  general  and  public  ad- 
vantage  which  is  enjoyed  by  all  citizens  of  the 
Commonwealth  passing  over  the  improved 
street." 

We  hold,  therefore,  that  by  the  terms  of  the 
Act  of  1 891,  the  assessments  for  benefits  from  the 
sewer  on  Park  avenue  were  properly  confined  to 
property  abutting  on  that  avenue,  and  further 
that  on  the  general  principles  on  which  such  lo- 
cal and  special  taxation  is  sustained,  no  assess- 
ments could  constitutionally  have  been  made  on 
property  not  on  Park  avenue. 

Secondly,  the  appellant  was  assessed  with  the 
cost  of  a  fifteen-inch  main  sewer,  while  the  facts 
agreed  upon  by  counsel  show  that  a  ten-inch  lo- 
cal sewer  would  have  been  sufficient  to  give  the 
property  all  the  benefit  it  derives  from  the  im- 
provement. This  assignment  of  error  must  be 
sustained.  In  the  first  placfe  the  assessment  is 
contrary  to  the  express  terms  of  the  Act  of  189 1, 
sec.  8,  already  quoted,  by  which  the  costs  and 
expenses  are  to  be  assessed  according  to  benefits 
if  sufficient  property  benefited  can  be  found,  and 
if  not  then  the  deficiency  to  be  paid  by  the  mu- 
nicipal corporation. 

But  beyond  this,  as  already  discussed,  the 
limit  of  special  benefit  is  the  limit  of  the  liability 
to  special  assessment.  The  agreed  facts  show  that 
there  is  no  special  benefit  to  appellant's  property 
from  having  in  front  of  it  a  main  sewer  required 
only  for  lands  further  off  from  the  point  of  dis- 
charge. The  flagrant  transgression  of  the  funda- 
mental principle  by  such  an  assessment  may  be 
shown  by  an  illustration,  which,  as  I  am  not 
familiar  with  the  localities,  I  take  from  the  appel- 
lee's first  paper  book.  Park  avenue  sewer  drains 
into  a  twenty-four-inch  main  sewer  in  Campbell 
street,  and  this  in  turn  into  a  still  larger  sewer  in 
Jefferson  street.  Whether  this  leads  directly  or 
through  still  another  sewer  into  the  river  does 
not  appear,  but  on  the  principle  adopted  by  the 
viewers  in  the  present  case,  a  lot  on  the  river 
front  at  the  point  of  final  discharge,  would  have 
to  pay  for  the  largest  sewer,  though  it  had  a  natu- 
ral drainage  into  the  river,  and  of  all  the  lots  in 
the  city  it  had  least  need,  and  got  least  benefit 


Digitized  by 


Google 


i2i 


WEEKLY  NOTES  OE  CASES. 


from  the  sewer,  whose  size  was  determined  whol- 
ly by  the  requirements  and  for  the  benefit  of  re- 
mote properties.  Such  an  assessment  cannot  be 
♦  sustained.  Appellant's  property  can  only  be 
charged  with  such  proportion  of  the  cost  as  would 
have  paid  for  a  branch  sewer  sufficient  to  give  it 
all  the  benefits  now  enjoyed.  The  excess  must, 
by  the  express  words  of  the  Act  of  189 1,  be  paid 
out  of  the  municipal  treasury. 

Appellee  cites  Oil  City  r.  Oil  City  Boiler 
Works,  152  Pa.  348,  in  support  of  the  assessment 
of  the  excess  of  cost  of  a  main  sewer  over  what 
would  have  been  required  for  local  sewerage  on 
all  the  property  in  the  sewer  district.  That  case, 
however,  arose  under  the  Act  of  1889,  and  what 
it  decided  was  that  the  discretion  of  councils  as 
to  what  should  be  a  main  sewer  and  where  it 
should  be  placed,  was  not  reviewable,  and  that 
assessments  being  an  exercise  of  the  taxing  power 
the  absence  of  provision  for  an  appeal  was  not 
necessarily  fatal  to  the  validity  of  the  Act.  In 
that  case  the  assessments  were  made  by  viewers 
appointed  by  city  councils  under  the  authority  of 
the  Act  of  1889.  That  authority  has  since  been 
taken  away  and  vested  by  the  Act  of  189 1  in  the 
Court  of  Common  Pleas.  Whether  the  other 
provisions  of  the  Act  of  1889  ^  ^^  assessments 
on  all  the  property  in  the  sewer  district  for  the 
excess  of  the  cost  of  main  over  that  of  local  or 
branch  sewers,  are  also  repealed,  and  if  not, 
whether  they  are  reconcilable  with  the  decision 
in  Morewood  Avenue, we  are  not  called  upon  at 
present  to  consider. 

Judgment  reversed,  and  the  assessment  on  ap- 
pellant's property  is  directed  to  be  modified  and 
reduced  in  accordance  with  this  opinion. 

w.  M.  s.  jr. 


Jan.  '95,  339.  March  7,  1895. 

Witman  v.  City  of  Reading. 

Assessments — Foot-front   rule — Foundation  of 
rule — To  whom  cost  of  sewer  chargeable. 

The  foundation  of  the  foot* front  rule  of  assessment  for 
street  improvements  is  not  in  uniformity  of  value,  but  in 
uniformity  of  benefit.  The  latter  is  not  always,  and  per 
haps  not  even  generally,  dependent  on  the  former,  or  in 
any  fixed  ratio  to  it.  Therefore  the  difference  in  value  of 
property  on  the  line  of  an  improvement  will  not  prevent 
the  assessment  of  a  claim  upon  it  by  the  foot-front  rule. 

While  the  measure  of  the  assessment  is  the  amount  of 
the  benefit,  yet  it  is  limited  to  the  cost  of  the  improve- 
ment. 

No  properties  can  be  assessed  for  the  cost  of  a  sewer, 
except  those  that  abut  on  the  line  of  it. 

Appeal  of  the  City  of  Reading,  defendant, 
from  the  decree  of  the  Common  Pleas  of  Berks 
County,  upon  a  bill  in  equity  wherein  Valeria 


Witman  and  Harrison  T.  Witman,  her  husband, 
were  complainants. 

On  March  27,  1893,  the  councils  of  the  City 
of  Reading,  which  is  governed  by  the  General 
Act  of  23d  May,  1889,  P.  L.  272,  divided  the 
city  into  eight  sewer  districts  for  house  sewerage 
purposes.  Valeria  Witman,  the  appellee,  is  the 
owner  of  a  building  lot  23  feet  front  and  no 
feet  in  depth,  situate  in  the  first  sewer  district 
in  the  City  of  Reading.  .This  locality  is  a  densely 
built-up  portion  of  the  city.  On  October  10, 
1893,  the  city  councils  directed  that  a  system  of 
sewers  be  constructed  in  this  district,  and  di- 
rected that  the  cost  thereof  be  assessed  upon  the 
properties  abutting  thereon  under  the  foot-front 
rule,  this  assessment  being  based  upon  the  con- 
tract or  cost  price  to  the  city.  The  plaintiff  in 
this  case  was  charged  with  I66.19  as  her  assess- 
ment upon  a  frontage  of  77  minutes  6  seconds, 
together  with  a  charge  of  |i  2.50  for  a  house  con- 
nection. Valeria  Witman  and  Harrison  T. 
Witman,  her  husband,  plaintiffs,  filed  a  bill  in 
equity,  praying  that  the  assessments  be  declared 
void,  and  that  an  injunction  be  issued  against 
the  City  of  Reading,  restraining  it  from  filing 
liens  or  collecting  claims.  The  bill  alleges: 
First,  that  the  assessment  is  illegal  on  account 
of  certain  alleged  irregularities  in  making  it ; 
second,  that  the  assessment  for  house  connection 
is  in  excess  of  the  actual  cost  of  doing  said 
work  ;  third,  that  the  foot-front  rule  of  assessing 
is  not  applicable ;  and  fourth,  that  the  authori- 
ties being  about  to  file  a  claim  against  the  com- 
plainant, there  is  a  cloud  upon  the  title  of  her 
property  and  there  will  be  a  multiplicity  of  suits. 
Upon  answer  filed  on  behalf  of  the  City  of  Read- 
ing, the  Court  below  decided  that  the  assess- 
ments were  void  upon  the  ground  that  the  foot- 
front  rule  is  not  applicable  to  a  whole  district  in 
a  built-up  portion  of  a  populous  city,  because  of 
the  differences  in  the  vsdues  of  the  properties 
located  in  such  district ;  a  decree  was  entered  in 
accordance  with  the  opinion,  from  which  this 
appeal  was  taken. 

William  J,  Rourke^  city  solicitor,  (with  him 
Stevens  &*  Stevens),  for  appellant. 

The  first  sewer  district  in  the  City  of  Read* 
ing,  consisting  of  a  closely  built  up  portion  of 
the  city,  and  including  no  rural  properties  with- 
in its  limits,  assesssments  made  under  the  foot- 
front  rule  are  valid. 

Seely  ».  City  of  Pittsburgh,  82  Pa.  360. 
Washington  Ave.,  69  Id.  352. 
Michener  v,  PhiUdelphia,  118  Id.  535. 

The  constitutionality  of  the  Act  of  May  23, 
1889,  P-  L.  312,  which  authorizes  councils  in 
cities  of  the  third-class  to  divide  the  cities  into 
sewer  districts  and  to  provide  for  the  construc- 
tion of  sewers  therein,  has  been  judicially  inter* 
preted  by  this  Court. 
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Oil  City  V.  Oil  Qty  Boiler  Works,  152  Pa.  353. 

The  duties  of  the  city  engineer  in  computing 
the  assessments  are  merely  ministerial  and  not  a 
delegation  of  legislative  power. 

Wiile  it  is  admitted  that  municipal  powers  or 
discretion  cannot  be  delegated,  a  public  corpor- 
ation is  not  prohibited  from  appointing  agents 
and  empowering  them  to  make  contracts,  or 
from  appointing  conmiittees  and  investing  them 
with  duties  of  a  ministerial  or  administrative 
character. 

Dillon's  Mimicipal  G>rporatioiis,  sec  96,  p.  124. 
Schenley  v,  Comth.,  36  Pa.  62. 

It  is  apparent  that  in  effect  the  bill  in  equity 
as  filed  is  intended  to  restrain  the  city  from  the 
collection  of  "assessments  for  municipal  pur- 
poses, which,  while  differing  from  general  taxa- 
tion in  many  respects,  are  a  species  of  taxation, 
and  the  power  to  make  such  assessments,  is  an 
exercise  of  the  taxing  power  of  the  municipal- 
ity." 

Washington  Ave.,  69  Fa.  352. 

Olive  Cemeterjr  Co.  v,  Philadelphia,  93  Id.  129. 

City  of  Erie  v.   First  Universalist  Church,  105  Id. 

278. 
Pettflx>ne  v.  Smith,  150  Id.  118. 

Courts  of  equity  have  no  jurisdiction  in  a  case 
of  this  kind,  as  there  is  an  adequate  remedy  at 
law  upon  suit  brought  to  enforce  a  lien  filed  un- 
der the  Act  of  1889. 

2  Dillon's  Municipal  Corporations,  sees.  906907. 

Qinton  School  District's  Appeal,  56  Pa.  315. 

Hughes  V,  Kline,  30  Id.  227. 

Van  Nort's  Appeal,  121  Id.  118. 

Wilson  V.  Town  of  Philippi,  19  S.  E.  Rep.  553. 

Cyrus  G.  Derr,  {Ralph  H.  Mengel  with 
him),  for  appellees. 

The  foot-front  rule  was  intended  by  the  Leg- 
islature as  a  convenient  substitute  for  actual  val- 
uation and  to  be  used  only  in  cases  where  its 
adoption  would  bring  about  substantially  the 
same  result  as  a  valuation.  Such  rule  is  there- 
fore not  legally  applicable  to  a  large  district 
embracing  properties  situate  remotely  from  one 
another  and  extremely  different  in  size,  in  kind 
and  in  value.  Under  the  method  adopted  by 
the  city  in  this  case,  the  inequality  of  the  distri- 
bution of  the  burden  is  at  least  two-fold  :  (i), 
As  the  chief  streets  require  larger  sewers  than 
the  alleys  the  owners  of  properties  upon  the  lat- 
ter are  required  to  pay  more  than  the  cost  of 
construction  of  the  part  of  the  sewer  immedi- 
ately before  th^ir  properties,  while  the  owners  of 
the  properties  situate  upon  the  main  streets  pay 
less  than  such  costs;  (2),  the  person  whose 
property  is  situate  in  an  alley,  and  worth  |io 
per  front  foot,  pays  as  much  as  he  whose  property 
is  situate  on  Penn  Square  and  is  worth  1 1600 
per  front  foot. 


"An  assessment  by  a  municipality  for  the  cost 
of  building  a  sewer  is  a  tax." 

McKeesport  v,  Fidler,  147  Pa.  532. 

"All  taxes  shall  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax." 

State  Constitution,  Art.  IX.,  sec.  i. 
Washington  Ave.,  69  Pb.  361. 
Seely  v.  Rttsburgh,  82  Id.  364. 

The  delegation  by  councils  to  the  city  engi- 
neer, imder  ordinance  of  October  10,  1893,  of 
the  power  to  make  plans  and  "to  ascertain  the 
amount  to  be  levied  and  collected  from  each 
owner  of  real  estate  ....  and  to  assess  the 
same,"  and  after  giving  five  days'  notice  of  the 
time  and  place  of  making  said  assessment  to  hear 
all  parties  interested,  was  unlawful  and  the  assess- 
ment so  made  by  the  city  engineer  is  void.  No- 
where is  there  any  expressed  or  implied  author- 
ity for  the  delegation  of  this  power  to  the  engi- 
neer. 


Municipal  Act  of  18 
312. 


9,  Art.  XIII.,  sec.  i,  P.  U 


In  the  case  of  Thomas  v,  Schermerhorn,  6  N. 
Y.  92,  the  Legislature  having  authorized  coun- 
cils to  direct  streets  to  be  leveled  and  paved  in 
such  manner  as  they  might  prescribe,  it  was  held 
that  an  ordinance  directing  a  street  to  be  leveled 
and  paved  *  <in  such  manner  as  the  city  superin- 
tendent, under  the  direction  of  the  committee 
on  roads  of  the  common  councils  shall,  direct  and 
require"  was  void. 

Bellinger  ».  Gray,  51  N.  Y.  610. 
Daris  v.  Read,  65  Id.  566. 
Thomas  v.  Gain,  35  Mioh.  164. 

As  under  the  statutes  the  property  owners  are 
to  be  assessed  for  and  pay  simply  the  cost  and 
expense  of  the  improvement,  an  assessment  based 
upon  an  estimate  made  at  a  time  when  the  cost 
and  expense  cannot,  as  is  admitted  in  the  answer, 
be  ascertained,  is  void. 

As  to  the  argument  that  a  Court  of  equity  has 
no  jurisdiction  to  restrain  the  collection  of  a 
tax  such  as  this,  it  is  manifest  that  the  assessment 
in  question  is  a  cloud  upon  the  plaintiffs  title. 
The  case  of  Thomas  v.  Gain,  35  Mich.  155, 
grew  out  of  an  attempt  to  collect  an  unlawful 
sewer  assessment,  and  Mr.  Chief  Justice  Cooley 
delivering  the  opinion  of  the  Court  said :  "This 
case  differs  from  Youngblood  v.  Sexton,  in  that 
the  tax  is  one  levied  upon  real  estate  and  which, 
by  the  statute,  is  made  a  lien.  The  case  is  con- 
sequently a  proper  one  for  a  bill  to  remove  a 
cloud  from  the  title." 

Hannewinkle  v.  The  Mayor,  etc.  of  Georgetown,  82 

U.  s.  547. 
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July  1 8,  1895.  Mitchell,  J.  The  learned 
Judge  below  held  that  the  foot-front  rule  could 
not  be  lawfully  applied,  as  a  method  of  assess- 
ment, to  complainant's  property,  and  based  his 
conclusion  mainly  if  not  exclusively  on  the  dif- 
ference in  value  per  foot  front,  of  the  property 
along  the  line  of  the  sewer.  From  this  result  we 
are  constrained  to  differ.  While  the  foot-front 
rule  of  assessment,  it  is  true  does  not  express  a 
principle  of  taxation  but  merely  a  convenient 
method,  yet  its  foundation  is  not  in  uniformity 
of  value,  but  in  uniformity  of  benefit.  The  lat- 
ter is  not  always,  and  perhaps  not  even  generally 
dependent  on  the  former,  or  in  any  fixed  ratio 
to  it.  Properties  in  the  same  general  situation 
are  presumed  to  get  the  same  general  benefit 
firom  a  common  improvement,  and  as  this  bene- 
fit is  assessed  exclusively  on  property  abutting 
on  the  line  of  the  improvement,  it  is  presumed 
to  be  fairly  measured  by  the  foot  fronts^e  of  the 
property  on  that  line,  though  values  may  be  and 
usually  are  very  different,  and  dependent  on 
other  circumstances,  such  as  the  depth  of  the  lots, 
the  buildings  erected  upon  them,  the  use  to 
which  they  are  put,  and  their  proximity  to  busi- 
ness centres,  etc.  Value  undoubtedly  is  one  ele- 
ment to  be  considered,  but  no  case  has  been 
cited,  nor  have  I  found  any,  in  which  it  was  held 
to  be  controlling,  while  in  at  least  one,  Harris- 
burg  V,  McCormick,  129  Pa.  213,  it  was  practi- 
cally considered  of  little  or  no  weight  at  ail.  It 
is  held  in  several  of  our  cases  there  must  in  the 
public  interest  be  a  general  rule,  and  it  must  be 
certain  and  uniform.  And  there  could  be  no 
more  striking  examples  of  the  unbending  neces- 
sity for  a  general  rule  than  Harrisburg  v,  McCor- 
mick, supra,  and  Michener  v,  Philadelphia,  118 
Pa.  535.  In  my  own  view,  the  best,  if  not  the 
only  entirely  just  plan  would  be  as  was  done  in 
the  earlier  cases  to  assess  the  benefit  in  each  in- 
stance by  the  difference  in  market  value  of  the 
property  before  and  after  the  improvement,  yet 
of  this  plan  Justice  Sharswood  says  in  Hammett 
V.  Philadelphia,  65  Pa.  146,  "appraising  market 
values  and  fixing  the  proportion  according  to 
these  is  open  to  favoritism  or  corruption  and 
other  objections.  No  s]rstem  of  taxation  which 
the  wit  of  man  ever  devised  has  been  found  per- 
fectly equal.*'  And  he  adds,  "perhaps  no  fairer 
rule  can  be  adopted  than  the  proportion  of  feet 
front,  though  there  must  be  some  inequalities  if 
the  lots  differ  in  situation  and  depth."  And  in 
Washington  Avenue,  69  Pa.  352,  although  the 
foot-front  rule  was  held  inapplicable  to  the  cir- 
cumstances of  the  property  there  charged,  yet 
Chief  Justice  Agnew  says  of  it,  "Whatever 
doubt  might  have  been  originally  entertained  of 
it  as  a  substitute,  which  it  really  is,  for  actual 
jUBsessment  by  jurors  or  assessors  under  oath,  it 
has  been  so  often  sanctioned  by  decision,  it 


would  ill  become  us  now  to  unsettle  its  founda- 
tion by  disputing  its  principle." 

In  the  present  case  the  sewer  district  is  large, 
and  includes  lots  with  very  different  firontages 
and  very  varying  values  per  foot,  but  it  is  not 
averred  that  it  is  not  all  a  closely  built-up  por- 
tion of  the  city,  and  fairly  within  the  situation 
laid  down  in  regard  to  the  applicability  of  the 
foot-front  rule,  even  in  Washington  Avenue,  the 
most  unfavorable  case  to  the  rule,  in  our  reports. 
We  are  of  opinion  that  the  circumstances  of  this 
case  do  not  justify  the  setting  aside  of  the  rule. 

The  city  took  the  aggregate  cost  of  local  sew- 
ers for  the  whole  district;  that  is,  for  the  purpose 
of  assessment  it  treated  the  main  sewers  as  local, 
and  required  the  excess  of  cost  to  be  paid  by  the 
city,  and  divided  this  aggregate  sum  by  the  ag- 
gregate frontage  of  the  abutting  lots,  to  estab- 
lish a  rate  of  cost,  and  then  assessed  this  rate  so 
ascertained,  against  each  lot  fairly  in  accordance 
with  its  frontage,  with  an  equitable  allowance  for 
comer  lots,  etc.,  liable  to  charge  for  more  than 
one  sewer.  It  is  objected  that  by  this  method 
the  properties  in  front  of  which  the  smaller  sew- 
ers are  laid,  are  assessed  with  more  than  the 
cost  of  those  sewers,  and  that  they  thus  have  to 
pay  in  part  the  cost  of  other  sewers  from  which 
they  derive  no  benefit.  And  this  result  is  found 
as  a  fact  in  the  case.  The  objection  must  pre- 
vail, for  it  is  settled  that  while  the  measure  of 
assessment  is  the  amount  of  benefit,  yet  it  is 
limited  to  the  cost  of  the  improvement.  If  the 
cost  is  only  one  dollar  a  foot,  that  is  all  that  can 
be  assessed  on  the  property,  though  the  benefit 
may  be  equal  to  two  dollars  a  foot.  It  may  be 
said  with  some  plausibility  that  while  by  the 
system  pursued  in  this  case  the  small  sewer  fronts 
pay  more  than  the  actual  cost  of  such  sewers, 
yet  they  get  the  advantage  of  the  outlet  into  the 
larger  ones,  and  therefore  do  not  pay  more  than 
for  the  benefit  received.  If  each  local  sewer  had 
to  be  extended  to  the  point  of  final  discharge  its 
length  and  cost  would  be  greatly  increased.  If 
instead  of  being  thus  extended,  it  gets  its  outlet 
through  the  medium  of  another  sewer,  there  is  a 
certain  fairness  in  assessing  the  properties  with 
a  part  of  the  cost  of  that  other  sewer,  and  it  is 
argued  that  such  part  may  be  reasonably  in- 
cluded in  the  cost  of  the  small  sewer.  This  ar- 
gument, however,  is  open  to  the  serious  objec- 
tion that  it  presents  no  principle  on  which  the 
limitations  of  such  charges  can  be  fixed.  The 
main  sewer  into  which  any  particular  branch 
shall  empty  is  not  located  or  its  size  determined 
by  the  needs  or  convenience  of  that  branch 
alone  or  even  chiefly,  but  by  the  requirements 
of  the  whole  district.  This  includes,  or  may  in- 
clude, many  branches,  of  different  situations  and 
very  various  cost.  Thus  one  branch  may  be 
through  ordinary  ground  having  a  natural  grade 
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in  the  right  direction,  while  another  may  have 
to  be  built  up  through  low  land  with  the  wrong 
slope,  or  cut  through  rock  at  greatly  increased 
•expense.  A  ratio  of  cost  made  up  of  the  average 
of  these,  is  not  an  accurate  measure  of  any  one 
of  them.  • 

It  is  held  in  Re  Park  Avenue  Sewer,  opinion 
filed  herewith,  that  no  properties  can  be  assessed 
for  the  cost  of  a  sewer,  except  those  that  abut 
on  the  line  of  it.  We  are  of  opinion  that  the 
mode  of  ascertaining  the  rate  of  cost  in  the  pres- 
ent case  is  in  conflict  with  that  principle,  and 
therefore  cannot  be  sustained. 

We  have  reached  this  result  with  some  regret, 
as  the  S3rstem  adopted  by  the  City  of  Reading  is 
an  earnest  and  intelligent  effort  to  deal  fairly 
with  a  subject  of  serious  and  inherent  difficulties, 
and  the  plan  appears  to  work  in  practice  as  justly 
and  conveniently  as  any  that  has  come  to  our 
notice.  But  the  legal  and  constitutional  objec- 
tions are  insurmountable. 

There  are  some  other  questions  in  the  case 
which  have  been  argued,  but  which  we  do  not 
think  necessary  to  pass  upon  at  the  present  time, 
as  they  may  become  unimportant.  The  injunc- 
tion being  against  the  whole  assessment  because 
of  the  application  of  the  foot-front  rule,  is  too 
broad  and  must  be  dissolved,  but  the  complain- 
ant may  show  that  her  property  is  one  of  those 
charged  more  by  the  city's  mode  of  assessment, 
than  its  proper  share  for  the  sewer  in  front  of  it, 
and  if  so  her  assessment  will  have  to  be  re- 
duced. 

Decree  reversed  and  record  remitted  for  fur- 
ther proceedings  in  accordance  with  this  opin- 
ion, w.  c.  8. 


Jan.  *9S,  61. 


February  14,  1895. 

Price's  Appeal. 


Wills — Probate  of — Domicile  —  Lex  loci  rei 
slice — Real  estate. 

A  will  invalid  by  the  law  of  the  testator's  domicile  will 
Bot,  though  valid  in  this  State,  be  sufficient  to  pass  title 
to  real  esute  acquired  after  the  execution  of  the  will. 
The  will  which  bequeaths  "moneys''  and  "other  effects'' 
was  therefore  limited  to  the  disposition  of  personal  estate 
only,  notwithstanding  it  contains  words  of  a  general  de- 
vise. 

The  Court  will  set  aside  the  probate  of  such  a  will. 

Appeal  of  Martha  Price,  Caroline  Peel  and 
MatUda  E.  Price,  from  the  decree  of  the  Or- 
phans' Court  of  Chester  County. 

Henry  F.  Price  died  in  West  Chester,  Pa.,  on 
August  26,  1890.  His  will,  which  was  in  his 
own  handwriting,  was  dated  February  11,  1890, 
was  duly  proved  by  witnesses  acquainted  with 
his  handwriting  and  signature,  and  was  admitted 
to  probate  by  the  register  of  wills  of  Chester 


County ;  and  letters  testamentary  were  granted 
to  Cluurles  J.  Price,  the  executor  therein  named. 

The  testator  was  the  owner  of  a  farm  of  48 
acres  in  Chester  County,  Pa.,  purchased  by  him 
on  April  30,  1890,  subsequent  to  the  date  of 
his  will,  and  worth,  at  the  time  of  his  death, 
I1400.  His  personal  estate,  after  payment  of 
debts  and  expenses,  amounted  to  I1153.  Tes- 
tator's daughter,  Jennie  E.  Price  (now  Jennie 
E.  Leopold),  who  was  given  one-third*  of  the 
estate  by  the  will,  and  who  lived  in  Philadelphia, 
with  her  mother,  the  divorced  wife  of  testator, 
appealed  from  the  probate  of  the  will  to  the  Or- 
phans' Court,  and  an  issue,  framed  and  sent  by 
the  latter  Court  to  the  Court  of  Common  Pleas 
to  determine  the  domicile  of  the  testator  at  the 
time  of  his  death,  resulted  in  a  finding  by  the 
jury  that  he  was  domiciled  in  the  State  of  New 
York.  The  judgment  entered  upon  the  verdict 
was  affirmed  by  this  Court.  (See  Price  v.  Price, 
156  Pa.  617). 

The  will  was  without  subscribing  witnesses, 
and  for  that  reason  invalid  under  the  laws  of  New 
York.  It  fOllowefi  that  the  testator  died  intes- 
tate as  to  his  personal  estate,  and  that  the  regis- 
ter of  wills  of  Chester  County  had  no  jurisdic- 
tion to  grant  letters  testamentary  thereon.  Upon 
the  result  of  the  issue  being  certified  into  the 
Orphans'  Court,  the  executor,  Charles  J.  Price, 
handed  over  to  Jennie  E.  Leopold  the  entire  net 
personal  estate,  to  wit,  |iooo  in  cash,  and  arti- 
cles appraised  at  1 153,  and  received  from  her  a 
receipt  and  release  for  the  same.  The  will, 
however,  having  all  the  requisites  of  a  valid  will 
in  Pennsylvania,  the  sisters  of  the  testator,  who 
were  the  residuary  devisees,  contended  that  it 
«was  entitled  to  probate,  in  order  to  pass  title  to 
the  real  estate  in  Pennsylvania.  The  Court  be- 
low, on  the  authority  of  the  case  above  cited, 
held  that  the  testator  died  intestate  as  to  the  real 
estate  in  Chester  County  also ;  and  set  asi(ie  the 
probate  of  the  will.  From  this  decree,  this  ap- 
peal is  taken. 

William  T.  Barber^  for  appellants. 

A  will,  though  not  valid  by  the  law  of  the 
testator's  domicile,  to  pass  his  personalty,  may 
yet,  if  executed  in  conformity  with  the  laws  of 
the  State  where  the  testator's  real  estate  is  situ- 
ate, be  valid  to  pass  such  real  estate,  and  may  be 
admitted  to  probate  in  such  latter  State. 

Wharton  on  Conflict  of  Laws,  2d  Ed.  (i 881),  sec. 
587. 

A  will  of  fixed  or  immovable  property  is  gen- 
erally governed  by  the  lex  loci  rei  sitce  \  and 
hence,  the  place  where  such  a  will  happens  to 
be  made,  and  the  language  in  which  it  is  writ- 
ten, are  wholly  unimportant,  as  affecting  both 
its  construction  and  the  ceremonial  of  its  execu- 
tion ;  the  locality  of  the  devised  property  is  alone 
to  be  considered. 
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Jtrman  on  Wills,  5th  Am.  Ed.  (i8«o),  vol.  i,  p.  2. 

The  doctrine  is  clearly  established  at  the  com- 
mon law,  that  the  law  of  the  place  where  the 
property  is  locally  situate  is  to  govern  as  to  the 
capacity  or  incapacity  of  the  testator,  the  extent 
of  his  power  to  dispose  of  the  property,  and  the 
forms  and  solemnities  to  give  the  will  or  testa- 
ment its  due  attestation  and  effect. 

Stogr  on  Conflict  of  Laws,  sec.  474 

The  general  doctrine  of  international  law  is, 
that  wilk  concerning  land  must  be  executed  ac- 
cording to  the  prescribed  formalities  of  the  State 
in  which  the  land  is  situated. 

Kent's  Commentaries,  Vol.  IV.,  513. 

While  the  question  of  domicile  is  the  control- 
ling one  in  determining  what  is  a  proper  execu- 
tion of  a  will  of  personalty,  it  has  nothing  to  do 
with  the  validity  or  invalidity  of  a  will  disposing 
of  real  estate. 

EsUte  of  John  Thomason,  dec*d,  13  Phila.,  377. 
Brine  v.  Ins.  Co.,  96  U.  S.  627. 
Pratt  V.  Douglas,  38  N.  J.  Eq.  516. 

A  general  devise  will  pass  real  estate  acquired 
after  date  of  execution. 

Act  April  8,  1833,  Purd.  Dig.  171 1,  PI.  11. 

The  word  estate  in  a  will,  will  carry  every- 
thing, unless  restrained  by  particular  expres- 
sions. 

Tnrbett  v.  Turbetts  Ex*rs,  3  Yeates,  187. 

Peppard  v.  Deal,  9  Pa.  140. 

Zerbe  etal,  v,  Zerbe  //  al.,  84  Id.  147. 

Hofios  V.  Hofius,  92  Id.  305. 

Widener  v.  Beggs,  118  Id.  374. 

It  is  among  the  oldest  legal  principles  that  a 
devise  of  all  one's  estate  carries  a  fee. 

Schriver  v.  Meyer,  19  Pa.  87,  92. 

On  a  bequest  of  "the  remainder  ^nd  residue 
of  my  money,"  after-acquired  real  estate  was 
held  to  pass  to  the  residuary  legatee. 

Jacobs'  Estate,  140  Pa.  268. 
William  M.  Hayes,  (/.  Carroll  Hayes  with 
him),  for  appellee. 

Where  a  will  professed  to  dispose  of  **my 
worldly  goods  of  all  sorts  and  kinds,**  held  not 
to  pass  real  estate. 

Bradford  v.  Bradford,  6  Wh.  236,  (1840). 

<*The  word  'effects*  is  confined  to  personal 
estate,  and  does  not  include  real  estate,  unless 
an  intention  appears  to  the  contrary.** 

Hawkins  on  Wills,  (Amer.  Notes),  p.  54. 

"There  is  no  doubt  that  the  meaning  of  the 
word  'effects*  is,  in  common  parlance,  confined 
to  personal  things ;  and  it  has  been  judicially  de- 
cided to  bear  that  meaning  unless  the  context 


shows  that  the  testator  used  it  in  a  more  compre- 
hensive sense."  - 

Doe  V.  Earies,  15  M.  &  W.  456. 

Camfield  v.  Gilbert,  3  East,  510. 

Doe  V.  Langlands,  14  Id.  370. 

Doe  V,  Dring,  2  M.  &  Sel.  458. 

The  use  of  general  words  like  these  (where  it 
was  the  expressed  intention  of  the  testator  to 
dispose  of  his  "worldly  estate**)  do  not  of  them- 
selves create  a  fee,  and  will  not  carry  an  estate 
that  is  clearly  omitted. 

Busby  V.  Busby,  i  Dall.  226. 
Cassell  z/.  Cooke,  8  S.  &  R.  289. 
Rupp  V,  Eberiy,  79  Pa.  145. 

A  devise  of  "all  my  property,  consisting  of 
bonds,  mortgages,  ground  rents,  stocks  and  per- 
sonal effects,**  does  not  include  real  estate. 

Howe^s  Appeal,  126  Pa.  233,  (1889). 

If  a  question  should  arise  as  to  whether  the 
terms  of  the  will  include  a  bequest  of  real  estate,, 
or  show  an  intention  on  the  part  of  the  testator 
to  bequeath  real  estate  as  well  as  personal  prop^ 
erty,  such  question  is  to  be  determined  accord- 
ing to  the  law  of  the  place  of  his  domicile,  where 
the  will  was  made ;  and  the  same  interpretation 
must  be  put  upon  those  terms  in  every  other 
country  which  would  be  put  upon  them  by  the 
law  of  that  domicile.** 

Am.  &  Eng.  Encyc.  of  Law,  Vol.  III.,  p.  635-6^ 

citing : 
Enohin  v.  Wylie,  10  H.  L.  Cases,  i. 
Guerard  v,  Guerard,  73  Ga.  506. 
Stewart  v,  Gamett.  3  Sim.  398. 
I  Redfield  on  Wills.  (3d  Ed.)  388. 
Wharton,  Conflict  of  Laws,  sec.  593. 
Story,  Conflict  of  Laws,  sec  479  a. 
Brown  v.  Brown,  4  Wils.  &  Sh.,  28,  37. 
Price  V.  Dewhurst,  8  Sim.  279. 
Parsons  v.  Lyman,  20  N.  Y.  103. 
Dannelli  v  Dannelli,  4  Bush.  (Ky.)  61. 
Adams  v,  Norris,  23  How.  (U.  S.)  354. 

July  18,  1895.  McCoLLUM,  J.  Although 
Henry  F.  Price  died  in  West  Chester,  Pa.,  his 
domicile  was  in  Brooklyn,  New  York :  Price  v. 
Price,  156  Pa.  617.  At  the  date  of  the  paper 
alleged  to  be  his  will  he  owned  no  real  estate. 
Sut^uently  he  bought  a  small  farm  near  West 
Chester,  of  which  he  died  seized.  It  is  conceded 
that  the  paper  referred  to  is  not  a  valid  will  in 
New  York  and  that  as  to  his  personal  estate  the 
maker  thereof  died  intestate.  But  it  is  contend- 
ed that  the  paper  is  testamentary  in  its  character 
and  includes  the  real  estate  in  Pennsylvania  ac- 
quired after  its  execution,  and  that  by  it  the  ap- 
pellants have  interests  in  said  real  estate  the 
proper  protection  of  which  requires  that  it  shall 
be  duly  probated  in  the  county  in  which  the 
same  is  located.  The  paper  in  question  is  in 
form  a  letter  from  Henry  F.  Price  to  his  brother 
Charles  J.  Price.     It  expresses  the  desire  of  the 
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former  concerning  the  disposition  at  his  death 
of  the  effects  he  may  leave,  and  it  contains  "a 
rough  enumeration  of  such  effects  other  than 
cash"  as  he  then  had.  The  directions  in  it  man- 
ifestly refer  to  the  distribution  or  division  of  the 
writer's  personal  estate.  The  language  used  by 
him  does  not  fairly  admit  of  a  construction 
which  includes  land.  The  word  * 'moneys"  was 
used  in  the  sense  of  "cash/'  and  the  enumera- 
tion he  made  plainly,  shows  what  he  meant  by 
•'other  effects."  It  is  cash  and  "other  effects," 
as  defined  by  him,  to  which  all  his  instructions 
regarding  distribution  relate  and  are  limited. 
The  words  "of  all  my  estate"  manifestly  refer 
to  and  embrace  only  "the  effects"  previously 
mentioned,  and  are  not  reasonably  consistent 
with  any  other  interpretation.  The  admissible 
construction  of  them  most  favorable  to  the  ap- 
pellants is  that,  considered  in  connection  with 
what  precedes  and  what  follows  them,  they  con- 
stitute a  bequest  of  the  writer's  estate  consist- 
ing of  money  and  other  effects  of  the  nature  and 
kind  enumerated  in  his  letter  or  will.  But  this 
construction  does  not  satisfy  or  accomplish  the 
purpose  of  the  appellants'  contention,  because 
as  we  have  already  seen  the  words  "moneys  and 
effects"  as  used  in  the  instrument  under  consid- 
eration obviously  include  personalty  only,  and 
their  meaning  is  not  enlarged  or  qualified  by  the 
words  "of  all  my  estate."  It  is  probable  that 
our  interpretation  of  the  writing  before  us  agrees 
with  the  view  entertained  of  it  by  the  appellants 
when  the  question  whether  "it  is  or  is  not  the 
last  will  of  Henry  F.  Price,"  was  first  in  this 
Court  on  their  appeal.  It  was  not  then  con- 
tended or  suggested  by  them  that  if  his  domicile 
was  in  New  York  and  the  so-called  will  was  in- 
valid there  it  could  be  admitted  to  probate  in 
Chester  County,  Pa.,  on  the  ground  that  it  em- 
braces his  after-acquired  real  estate  there,  and  is, 
under  our  laws,  a  valid  testamentary  paper.  If 
they  had  presented  for  consideration  at  that  time 
the  question  they  now  raise,  it  is  quite  likely  this 
appeal  would  not  have  been  taken. 

We  think  the  writing  to  which  this  contention 
relates  does  not  comprehend  the  disposition  of 
the  after-acquired  real  estate  and  that,  as  before 
stated,  the  directions  in  it  refer  exclusively  to 
the  distribution  or  division  of  the  writer's  per- 
sonal effects.  The  presumption  that  he  did  not 
intend  to  die  intestate  as  to  any  portion  of  his 
property  cannot  prevail  against  the  clear  import 
of  the  paper  he  prepared  as  expressive  of  his  pur 
pose  regarding  the  disposition  at  his  death  of 
the  effects  he  might  leave.  We  discover  noth- 
ing in  it  which  deprives  his  only  heir  of  her 
right,  under  the  intestate  laws,  in  the  real  estate 
of  which  he  died  seized. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellants.  w.  d.  n. 


Jan.  '95, 126.  March  28.  1895. 

Graham  v.  Dempsey. 

Landlord  and  tenant — Lease — Notice  of  sur* 
render. 

A  lessee  having  given  the  requisite  notice  under  the 
terms  of  his  lease  of  his  intention  to  surrender  possession 
at  the  end  of  the  current  term,  cannot  escape  liability  for 
the  rent  of  another  term  if  he  remains  in  possession  after 
the  beginning  of  a  new  term. 

That  *<actions  speak  louder  than  words'*  is  sound  law 
as  well  as  proverbial  wisdom,  (p^r  MitcH£LI,  J.) 

Appeal  of  Theodore  A.  Graham  from  the 
judgment  of  the  Common  Pleas  No.  i,  of  Phila- 
delphia, entered  on  a  case  stated  in  assumpsit 
wherein  appellant  was  plaintiff,  and  J.  A.  Demp- 
sey was  defendant. 

The  facts  of  the  case  as  agreed  upon  were  that 
appellant  leased  premises  1830  North  Twenty- 
first  street  to  defendant  for  the  term  of  one 
year,  from  May  16,  1888,  at  a  rental  of  I360 
per  annum.  The  lease  contained  the  following 
proviso : — 

"V.  That  either  party  hereto  may  determine 
this  lease  at  the  end  of  said  term  by  giving  the 
other  notice  thereof  in  writing  at  least  three 
months  prior  thereto,  but  in  default  of  such  no- 
tice this  lease  shall  continue  upon  the  same  terms 
and  conditions  as  are  herein  contained  for  a 
further  period  of  one  year,  and  thereafter  from 
year  to  year,  unless  or  until  terminated  by  either 
party  hereto  giving  to  the  other  three  months* 
notice,  in  writing,  for  removal  previous  to  the 
expiration  of  the  then  current  term.  Provided, 
however,  that  if  the  lessors  shall  have  given  three 
months'  notice  in  writing,  previous  to  the  expira- 
tion of  said  term,  or  any  extension  or  renewal 
thereof  as  above,  of  an  intention  to  change  the 
terms  and  conditions  of  this  lease,  and  the  lessee 
shall  hold  over  after  such  notice,  he  shall  be 
considered  lessee  under  this  lease,  for  such  further 
period,  and  under  the  terms  and  conditions  men- 
tioned in  such  notice,  and  until  this  lease  is  ter- 
minated by  notice,  as  hereinbefore  provided." 

That  on  February  6,  1892,  the  said  defendant 
sent  the  following  notice  to  Savidge  &  Smith, 
the  agents  of  said  plaintiff,  to  wit : 

Philadelphia,  Feb.  6, 1892. 
Mess.  Savidge  &  Smith, 
Dear  Sirs  : 
At  expiration  of  my  lease  of  property   1850  N.  21st., 
Philflu,  I  desire  to  vacate  the  same.    If  the  improvements 
now  going  on  prove  satisfactory  I  may  sign  a  new  lease. 
Yours  truly,  J.  A.  Dbmfsbv. 

That  the  then  current  term  expired  on  the 
fifteenth  day  of  May,  1892. 

That  said  defendant  did  not  vacate  said  prem- 
ises at  the  expiration  of  his  then  current  term, 
but  continued  in  possession  till  July,  1892. 
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Plaintiff  rented  the  premises  again  on  Decem- 
ber i,  1892,  and  brought  suit  to  recover  rent 
(and  gas  bill  unpaid),  accruing  from  July  15  till 

that  date.  ,  .    .«.  ^ 

The  Court  entered  judgment  for  plaintiff  for 
five  dollars  and  forty-one  cents  without  filing  any 
opinion. 

Plaintiff  appealed,  assigning  as  error  the  action 
of  the  Court  in  entering  judgment  as  stated  in- 
stead  of  for  I154.9I1  plaintiff's  full  claim. 

Joseph  SavidgCy  for  appellant. 

The  relation  between  landlord  and  tenant  is 
reciprocal,  so  that  if  the  landlord  is  bound  for 
the  year  the  tenant  must  also  be  bound  for  the 
same  period. 

Logan  V.  Herron,  8  S.  &  R.,  465. 
Phoenixvillc  v.  Walteri,  147  Pa.  501. 

When  a  tenant  holds  over  and  continues  in 
possession  after  the  expiration  of  the  term  he  be- 
comes a  tenant  for  another  year  under  the  same 
terms  and  conditions  as  in  the  original  lease 
And  the  law  implies  an  agreement  to  continue 
the  lease  for  another  year  upon  the  same  terms 
and  conditions ;  and  the  relation  of  landlord  and 
tenant  is  continued  as  it  formerly  existed  and 
subjects  the  tenant  to  all  the  covenants  contained 
in  the  original  lease. 

Phillips  V.  Monges,  4  Wharton.  226. 

Hemphill  v.  Flynn,  2  Barr.  145. 

Hollis  V.  Bums,  100  Pa.  209. 

Nothing  appears  to  be  better  settled  in  Penn- 
sylvania  than  that  a  tenant  for  years  cannot  re- 
lieve himself  from  liability  under  his  covenant  to 
pay  rent  by  vacating  the  demised  premises  dur 
mgthe  term. 

Breuckmann  v.  TwibiU,  89  Pa.  58. 

Ancr  V.  Penn,  99  Id.  375. 
Although  the  defendant  may  have  given  proper 
notice  prior  to  the  termination  of  his  lease  of  his 
intention  to  vacate,  if,  however,  he  remained  in 
possession  after  the  expiration  of  the  term,  he  be- 
came a  tenant  for  another  year,  under  the  terms 
and  conditions  as  set  forth  in  the  original  lease. 

McBrier  v.  MarshaU,  126  Pa.  390, 
is  directly  in  point  and  conclusive.     In  that  case 
there  was  a  lease  for  five  years,  with  a  renewal 
clause  for  five  years. 

Pittficld  V.  Ewing,  6  Phila.  455- 
No  argument  or  paper  book,  contra, 

July  18,  1895.  Mitchell,  J.  A  tenant  can- 
not escape  liability  for  the  rent  of  another  term 
by  giving  notice  that  he  is  going  out  at  the  end 
of  his  year,  and  then  not  going.  That  actions 
speak  louder  than  words  is  sound  law  as  well  as 
proverbial  wisdom. 

Judgment  reversed  and  judgment  ordered  to 
be  entered  for  plaintiff  for  the  full  amount  of  his 
daim  with  interest.  w.  d.  n. 


a.  g)^  eircuit  ©ourt- 
lEadtern  Btstrtct. 


April,  '95»  9 

The  Pennsylvania  Company  for  Insur- 
ances on  Lives  and  Granting  An- 
nuities V  The  Philadelphia  ft  Read- 
ing Railroad  Company  et  al. 

Corporation    mortgage — Foreclosure — Interest. 

Where  a  corporation  mortgage,  securing  the  payment 
of  a  series  of  railroad  bonds  with  interest  coupons  at- 
tached, provides  that,  before  foreclosure,  demand  for  pay- 
ment of  interest  shall  t>e  made  in  writing,  no  particular 
form  of  demand  is  necessary.  Any  writing  warning  the 
company  that  the  holder  of  coupons  for  such  interest  ex- 
pected payment  is  sufficient. 

Where  it  appears  that  default  in  the  payment  of  in- 
terest upon  such  bonds  had  taken  place  at  a  certain  time, 
and  that  subsequent  defaults  bad  followed  thereon,  and 
that  the  company  had  passed  into  the  hands  of  receivers, 
who  had  repeatedly  announced  their  inability  to  pay  this 
accrued  interest,  and  that  the  company  was  without  means 
to  pay  it : 

Held^  that  the  bondholders  could  compel  a  foreclosure 
of  the  mortgage. 

The  purpose  of  such  a  mortgage  is  as  well  to  secure 
the  payment  of  the  interest  as  the  principal  thereof,  and 
default  in  the  payment  of  the  interest  on  the  appointed 
day  is  as  much  a  breach  of  the  condition  of  the  mortgage 
as  is  a  like  default  in  the  payment  of  the  princtpaL 

Semitic  that  a  provision  of  the  mortgage  recpiring  the 
co-operation  of  other  bondholders  before  suit  can  be 
brought  does  not  deprive  any  one  bondholder  of  his  right 
where  there  is  a  general  default  in  the  payment  of  m- 
terest. 

Bill  in  equity,  by  the  Pennsylvania  Company 
for  Insurances  on  Lives  and  Granting  Annuities 
against  the  Philadelphia  &  R^ing  Railroad 
Company;  the  Philadelphia  &  Reading  Coal 
and  Iron  Company ;  Thomas  C.  Piatt,  Edward 
M.  Paxson,  Joseph  S.  Harris,  and  J.  Lowber 
Welsh,  receivers  of  the  Philadelphia  &  Reading 
Railroad  Companv  and  of  the  Philadelphia  & 
Reading  Coal  and  Iron  Company ;  and  -  the 
Pennsylvania  Company  for  Insurances  on  Lives 
and  Granting  Annuities,  as  trustee  of  the  mort- 
gage known  as  the  preference  income  mortgage. 

The  bill  set  forth,  inter  aiia,  the  following 
facts : — 

That  on  the  3d  day  of  January,  18S8,  the 
said  Philadelphia  &  Reading  Railroad  Company 
and  the  Philadelphia  &  Reading  Coal  and  Iron 
Company,  executed  and  delivered  to  the  plain- 
tiff as  trustee,  indentures  of  mortgage,  Am:  the 
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purpose  of  securing  an  issue  of  its  bonds  known 
as  general  mortgage  bonds.  The  bonds  intended 
to  be  secured  by  this  mortgage  amounted  to 
1 100,000^000,  and  bore  interest  at  the  rate  of 
four  per  cent,  per  annum.  The  bonds  were  is- 
sued  in  the  form  of  coupon  bonds.  Of  the  said 
^100,000,000  upwards  of  ^44,000,000  had  been 
issued.  The  condition  of  the  said  mortgage  was 
that  the  said  railroad  and  the  said  coal  and  iron 
company  would  pay  the  principal  and  interest  of 
the  bonds  outstanding  when  and  as  the  same  be- 
came due.  By  article  fourth  thereof  it  was  pro- 
vided :  that  if  the  said  companies  should  at  any 
time  thereafter,  after  demand  made  in  writing, 
omit,  neglect  or  refuse  for  any  period  exceeding 
three  months,  to  pay  the  principal  or  interest  on 
the  bonds  thereby  secured,  or  any  of  them,  then 
upon  the  written  request  of  the  holders  of  one. 
tenth  of  the  bonds  then  outstanding  the  trustee 
DDight  enter  upon  and  take  possession  of  the 
property  and  estate  thereby  granted,  and  operate 
and  manage  the  same,  and  appropriate  the  net 
income  derived  therefrom  to  the  payment  of  the 
said  interest,  or  after  or  without  entering  upon  or 
taking  possession  of  the  said  premises  so  granted, 
proc^  to  sell  the  said  property,  after  giving 
due  notice,  and  appropriate  the  amount  received 
to  the  payment  of  the  said  interest  and  principal 
of  the  said  bonds. 

That  on  the  aoth  day  of  February,  1893, 
Thomas  C.  Piatt,  one  of  the  defendants,  a  citi- 
jen  of  the  State  of  New  York,  filed  a  bill  in  the 
said  Circuit  Court  of  the  United  States,  against 
the  Philadelphia  &  Reading  Railroad  Company, 
the  Philadelphia  &,  Reading  Coal  and  Iron  Com- 
pany,  and  the  Pennsylvania  Company  for  Insur- 
ances on  Lives  and  Granting  Annuities,  trustees 
of  the  said  income  preference  mortgage,  reciting 
that  he  was  a  holder  of  a  large  amount  of  third 
income  preference  bonds  upon  which  interest 
had  not  been  paid,  asking  the  Court  to  appoint 
a  receiver  to  take  charge  of,  keep  and  preserve 
the  property  of  the  said  two  companies.  That 
subsequently  the  said  Circuit  Court  appointed 
Edward  M.  Paxson,  Joseph  S.  Harris,  and  J. 
Lowber  Welsh,  receivers,  with  power  to  con- 
tinue the  business  of  the  said  companies,  and 
further  ordered  an  injunction  against  the  defend- 
ants and  all  other  persons,  to  restrain  them  from 
interfering  with  the  said  receivers,  with  leave  for 
any  party  in  interest  to  apply  for  further  direc- 
tions. 

That  on  the  ist  day  of  July,  1893,  interest 
became  due  and  payable  upon  all  of  the  general 
mortgage  bonds  theretofore  issued,  and  also  fell 
due  upon  said  bonds  on  the  first  d%y  of  January, 
1894,  on  the  first  day  of  July,  i894,andon  the  first 
day  of  January,  1895.  That  ^^  P^^  o^  said  in- 
terest had  been  paid  by  the  mortgagors,  nor  was 
there  any  money  in  the  hands  of  said  mortgagors 


to  pay  the  same.  That  said  receivers  were  unable 
to  make  pa3rroent  of  said  interest,  and  so  an- 
nounced on  or  about  July  i,  1893,  when  said 
interest  became  payable,  and  have  repeatedly  so 
announced  since. 

That  on  July  i,  1893,  the  holders  of  more 
than  three- fourths  of  the  total  amount  of  said 
general  mortgage  bonds  outstanding  made  a 
written  demand  upon  the  complainant  to  enter 
upon  said  proi>erty  in  accordance  with  the  terms 
of  fourth  article  of  the  said  mortgage  and  pro- 
ceed to  sell  the  same. 

That  on  the  first  day  of  July,  1893,  James 
Bell,  holder  of  four  hundred  and  eighteen 
coupons  of  the  said  general  mortgage  bonds  of 
|2o  each,  of  which  he  was  posseted,  delivered 
to  the  said  railroad  company  the  following  de- 
mand in  writing : — 

"Philadelphia,  Pa.,  July  i,  1893. 
To  Phila.  &  Reading  Railroad  Co.: 

Please  take  notice  that  four  hundred  and 
eighteen  coupons  of  the  Phila.  &  Reading  R.  R. 
Co.,  general  mortgage  bonds  for  twenty  dollars 
each,  being  this  day  due,  and  payment  having 
been  demanded  and  refused,  is  delivered  to  me 
for  protest  by  the  holder,  James  Bell,  of  Lon- 
don, England,  and  by  reason  of  said  non-pay- 
ment the  holders  will  look  to  you  for  payment 
thereof.  Yours,  etc., 

Geo.  H.  Hnx, 
Notary  Public." 

No  attention  was  paid  to  this  written  demand 
by  the  said  railroad  company,  or  by  any  one  act- 
ing on  its  behalf.  The  default  in  payment  of 
said  interest  upon  said  bonds,  then  existing,  has 
continued  until  the  present  time. 

That  by  reason  of  the  possession  and  control 
of  the  aforesaid  receivers  it  was  impossible  to 
comply  with  the  written  request  of  the  holders 
of  the  general  mortgage  bonds  to  enter  into  pos- 
session of  the  said  mortgaged  property,  or  to 
foreclose  the  same  without  special  allowance 
from  this  Court.  The  bill  prayed,  in/^r  a/ia, 
for  a  foreclosure  of  the  said  general  mortgage. 

The  defendants  demurred  to  the  bill  upon  the 
ground  that  the  notice  of  demand  for  payment 
of  the  interest  was  insufficient  demand  in  writing 
within  the  provisions  of  the  fourth  article  of  the 
said  mortgage. 

/ohn  G.  Johnson,  F.  W.  Whitridge,  and 
George  L.  Rives,  for  complainant. 

Thomas  Hart,  George  Tucker  Bispham,  and 
Theodore  Z.  Jenkins,  for  defendants. 

The  demand  set  out  in  the  bill  is  not  a  suffi- 
cient demand  in  writing.  The  provisions  of  the 
mortgage  should  be  strictly  fulfilled. 

Loomis  V,  McClintock,  10  Watts,  274. 
Shalter's  Appeal,  43  P^  83. 
Wickenham  v.  Savage,  58  Id.  365. 
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WilUamt  v,  Peyton,  4  Wheaton,  77. 
Deputron  v,  Yoang,  134  U.  S.  341. 

The  paper  of  July  i,  1893,  is  not  a  demand, 
it  is  a  notice  of  something  to  be  done  in  the  fu- 
ture, which  was  technically  known  as  a  * 'pro- 
test." 

19  Amer.  db  Eng.  Enc.  of  Law,  292. 
DennistouD  v,  Stewart,  17  Howard,  606. 

A  bill  for  a  foreclosure  cannot  be  maintained 
for  non-payment  of  interest  only  without  a 
proper  notice  of  demaiid.  There  was  no  provi- 
sion in  the  mortgage  providing  for  the  maturity 
of  the  principal  sum  except  in  the  event  of  a 
demand.  It  is  at  least  unsettled  in  this  country 
whether  a  foreclosure  can  be  maintained  before 
the  maturity  of  the  principal  debt  merely  on  ac- 
count of  non-payment  of  interest. 

8  Amer.  &  Eng.  Enc.  of  Law,  188. 

Cootes*  Law  of  Mortgages. 

Brodribb  v.  Tibbctts,  58  California,  6. 

Mussina  v.  Bartlett,  8  Port.  (Ala.)  284. 

Greenman  v,  Pattison,  8  Blackf.  (Ind.)  465. 

Adams  v.  Essex,  i  Bibb.  (Ky.),  149  S.  C.  4  Am. 
Dec  623. 

Cauftnan  v»  Sayre,  2  B.  Mod.  (Ky.),  202. 

Magmder  v,  Eggleston,  41  Miss.  284. 

James  v.  Fisk,  17  Miss.  (9  Smed.  db  M.),  144,  153 
S.  C.,47  Am.  Dec.  ill. 

Snffem  v,  Johnson,  i  Paige  Ch.  (N.  Y.),  450. 
S.  C,  19  Am.  Dec.  440. 

Drexel  v.  Canal  &  Railroad  Co.,  6  Phila.  503. 

Fickes  v.  Ersick,  2  Rawle,  166. 

Ewart  V,  Irwin,  I  Phila.  78. 

Whitecar  v.  Worrell,  Id.  44. 

Bradley  v.  Chester  Valley  R.  R.  Co..  36  Pa.  141 
(i860.) 

Mendenhall  v.  West  Chester  &  P.  R.  R.  Co.,  Id. 
145. 

July  18, 1895.  AcHESON,  J.  The  paper  of  July 
I,  1893,  addressed  to  the  Philadelphia  &  Read- 
ing Raalroad  Company,  after  reciting  that  pay- 
ment of  four  hundred  and  eighteen  coupons  of 
the  company's  general  mortgage  bonds  that  day 
due  had  been  demanded  and  refused,  declared 
that  the  holder  would  look  to  the  company  for 
payment  thereof.  I  strongly  incline  to  the 
opinion  that  this  was  substantially  a  "demand 
made  in  writing"  within  the  fair  meaning  of 
article  fourth  of  the  mortgage.  It  certainly  was 
an  explicit  warning  that  the  holder  expected  the 
company  to  pay  these  matured  coupons,  and  it 
fulfilled  the  purpose  to  guard  against  inadver- 
tence and  surprise  which  that  provision  was  in- 
tended to  subserve.  If,  however,  it  were  to  be 
conceded  that  the  paper  was  technically  deficient 
for  lack  of  a  present  demand  formally  expressed 
therein,  still,  in  my  judgment,  these  demurrers 
cannot  be  sustained.  The  bill  is  not  one  exclu- 
sively in  aid  of  the  powers  conferred  upon  the 
plaintiff  by  the  mortgage.  The  bill  shows  that 
the  default  in  the  payment  of  the  interest  upon 
(he  company's  general  mortgaged  bonds  which 


occurred  on  July  i,  1893,  has  been  followed  by 
like  default  with  respect  to  the  interest  thereon, 
which  fell  due  at  the  end  of  each  half  year 
thereafter,  and  that  none  of  this  overdue  interest 
has  been  paid  ;  that  on  February  20, 1893,  under 
a  decree  of  this  C^urt,  the  railroads  and  all  the 
property  of  the  company,  passed  into  the  hands 
of  receivers,  who  are  still  acting,  that  the  re- 
cei vers  have  repeatedly  announced  their  inability 
for  want  of  funds  to  pay  this  accrued  interest, 
and  that  the  company  itself  is  without  means  to 
pay  it,  and,  under  the  restraining  order  of  the 
Court,  would  not  be  at  liberty  to  do  so  even  if  it 
had  the  means.  The  prayers  for  relief  contained 
in  the  bill  are  appropriate  to  this  state  of  facts. 

Now  the  declared  purpose  of  the  mortgage  is 
the  securing  the  payment  of  the  interest  as  well 
as  the  principal  of  the  bonds,  and  both  interest 
and  principal  are  equally  within  the  positive 
terms  of  the  condition  of  the  mortgage.  Upon 
sound  reason  then,  a  default  in  the  payment  of 
a  half  year's  interest  on  the  appointed  day  is  as 
much  a  breach  of  the  condition  of  the  mortgage 
as  would  be  a  like  default  in  the  payment  of  the 
principal  of  the  bonds.  In  support  of  this  view 
and  of  its  sequence,  that  upon  such  a  failure  to 
pay  interest  the  mortgagee  has  a  right  to  bring  a 
bill  for  a  foreclosure  we  have  decisions  of  great 
weight:  Gladwyn  v.  Hitchman,  2  Vern.  135; 
Burrowes  v.  Molloy,  2  Jones  &  LaT.  521,  526 ; 
Edwards  v.  Martin,  25  Law  J.  N.  S.  Ch.  284. 
To  deny  to  a  Philadelphia  &  Reading  general 
mortgage  bondholder  the  right  to  proceed  by 
bill  to  enforce  his  mortgage  security  upon  de- 
fault in  the  payment  of  the  semi-annual  interest, 
might  work  the  greatest  injustice,  for  by  the  pro- 
visions of  the  mortgage  a  bondholder  is  pre- 
cluded from  levying  upon,  taking  in  execution, 
or  selling  under  an  ordinary  judgment  at  law  for 
interest  any  part  of  the  mortgaged  premises. 
Now  the  bonds  run  until  the  year  1958,  there- 
fore, if  a  bondholder  cannot  resort  to  a  bill  for 
a  foreclosure  upon  the  non-payment  of  interest, 
he  might  be,  and  unless  he  could  procure  the 
co-operation  of  other  bondholders  representing 
the  requisite  amount,  surely  would  be,  left  prac- 
tically remediless. 

A  construction  of  the  jnortgage  involving 
consequences  so  unreasonable  is  not  to  be  ac- 
cepted. 

And  now,  July  18,  1895,  the  demurrer  of  the 
Philadelphia  &  Reading  Railroad  Com(>any  and 
the  Philadelphia  and  Reading  Coal  and  Iron 
Company,  the  demurrer  of  lliomas  McKean, 
and  the  demurrer  of  Robert  M.  Galloway,  Isaac 
N.  Seligman,  David  G.  Leggett,  Simon  Wormser 
and  Emmanuel  Lehman  are  overruled,  with 
leave  to  the  named  defendants  to  answer  the  bill 
of  complaint  or  or  before  the  first  Monday  of 
September,  1895.  c.  b.  t. 
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g)Upr£m£  Court. 


Jan.  '95,  113. 

Reynolds  v. 


May  6,  1895. 

Reynolds  Lumber  Co. 


Corporations — Personal  property  of,  when  sub- 
ject to  execution  by  creditor — Public  and pri- 
ZHzte  corporation — Practice — Special  fi,  fa. 
under  Act  of  April  7,  JB70 — Execution, 

It  is  not  the  policy  of  the  law  of  this  Stale  to  prevent 
a  vigilant  creditor  of  a  corporation  from  acquiring  a  lien 
by  levy  upon  personal  property  belonging  to  said  corpora- 
tion. 

If  the  purpose  of  the  company  is  one  in  which  the 
public  is  directly  interested,  the  property  necessary  for 
its  operation  cannot  be  sold  except  with  its  franchises,  and 
then  only  by  virtue  of  special  writ  of  fieri  facias  pro- 
vided by  the  Act  of  April  7,  1870.  But  this  exemption 
does  not  extend  to  property  not  reasonably  essential  to 
the  exercise  of  its  franchises. 

The  special  fi.  fa.  provided  by  the  Act  of  April  7, 
1870,  is  not  a  substitute  for  an  ordinary  fi.  fa.,  but  is  in 
lieu  of  the  sequestration  provided  by  the  Act  of  June  16, 
1836  ;  before  it  can  issue  there  must  be  an  ordinary  fi. 
fa.  returned  unsatisfied  in  whole  or  in  part. 

This  Act  of  1870  relates  only  to  corporations  in  which 
the  public  has  a  direct  interest.  Where,  however,  the 
corporation  is  purely  private  its  property  may  be  sold 
without  regard  to  the  effect  on  its  operation. 

Where  properly  of  a  private  corporation  is  sold  under 
an  ordinary  fi.  fa.  and  the  proceeds  are  paid  to  a  bona 
fide  assignee  of  the  plaintiff  in  execution,  the  sheriflf  can- 
not be  compelled  to  restore  the  money  upon  a  subsequent 
petition  by  creditor  alleging  that  his  judgment  was  fraud- 
ulent. 

Appeal  of  James  Roy,  sheriff,  from  the  decree 
of  the  Common  Pleas  of  Warren  County,  order- 
ing him  to  pay  money  into  Court. 

The  facts  as  disclosed  by  the  record  are  sub- 
stantially as  follows :  On  August  8,  1893,  the 
Reynolds  Lumber  Company,  a  corporation  or- 
ganized under  the  laws  of  West  Virginia,  and 
doing  business  in  Warren  and  McKean  counties, 
Pa.,  confessed  judgments  to  its  president,  T.  J. 
Reynolds,  on  notes  as  follows :  One  for  ]S 1 3 , 608 , 
one  for  1 12,000  and  two  others  for  J8000  and 
I4000  respectively. 

Executions  were  issued  in  both  Warren  and 
McKean  counties  on  the  first  two  notes  and  all 
of  the  property  of  the  company  was  sold.  The 
company  also  assigned  book  accounts  to  its  presi- 
dent. 


A  fi.  fa.  was  issued  August  23,  1893,  on  the 
judgment  entered  in  Warren  county.  On  the 
same  day  the  Warren  Savings  Bank  issued  a  for- 
eign attachment  against  the  Reynolds  Lumber 
Company  upon  a  claim  for  ^5000.  On  Septem- 
ber II,  1893,  the  sherifTssale  on  the  fi.  fa.  took 
place  and  a  fund  of  ^4641  was  produced. 

On  September  14,  1893,  ^^^  Warren  Savings 
Bank  presented  its  petition  alleging  that  the 
judgment  confessed  to  T.  J.  Reynolds  was  fraud- 
ulent and  praying  that  the  fund  be  paid  into 
Court.  A  rule  to  show  cause  was  granted,  but 
before  the  same  was  argued,  the  Warren  Savings 
Bank  on  September  21,  1893,  procured  an  as- 
signment from  T.  J.  Reynolds  of  his  claim  and 
right  upon  the  mojiey  in  the  sheriffs  hands. 

The  sheriff  distributed  the  fund  first  to  pre- 
ferred labor  claims,  then  paid  the  bank  I2572.- 
22  and  presented  a  petition  to  pay  the  balance, 
;Sii23.74,  into  Court  on  the  ground  that  he  had 
been  notified  of  various  claimants  for  it.  The 
Court  granted  this  rule  November  26,  1893,  and 
appointed  an  auditor  to  distribute  the  same.  Be- 
fore the  auditor  a  number  of  creditors  appeared 
and  claimed  that  as  the  corporation  was  insolv- 
ent and  all  its  personal  property  was  sold  on  the 
fi.  fa.,  all  the  proceeds  should  be  distributed  pro 
rata  among  the  creditors. 

The  auditor  awarded  the  fund  to  the  Warren 
Savings  Bank  as  assignee  of  T.  J.  Reynolds. 

Numerous  exceptions  were  filed  to  this  report 
and  on  March  12,  1894,  J.  B.  Offerlee,  a  creditor 
of  defendant,  presented  a  petition,  upon  which 
a  rule  was  granted  on  the  sheriff,  James  Roy, 
and  T.  J.  Reynolds,  to  show  cause  why  the 
money  paid  by  the  sheriff  to  the  Warren  Savings 
Bank  should  not  be  restored  to  the  custody  of 
the  Court. 

Argument  was  heard,  on  this  rule  and  upon 
the  exceptions  to  the  auditor's  report. 

The  Court,  Morrison,  P.  J.,  of  the  48th  dis- 
trict, specially  presiding,  filed  an  opinion,  in 
which  he  said,  inter  alia,  as  follows : 

**[We  have  reached  the  conclusion  that  all  of 
the  sheriff^s  sale  of  the  defendant's  personal 
property  ought  to  be  brought  into  Court  and  dis- 
tributed pro  rata  among  the  bona  fide  creditors, 
and  we  do  not  think  either  T.  J.  Reynolds,  the 
plaintiff,  or  his  assignee,  the  Warren  Savings 
Bank,  are  entitled  to  any  preference  on  account 
of  either  the  judgment  or  execution,  or  the  for- 
eign attachment  of  the  Warren  Savings  Bank. 
While  the  judgment  is  perhaps  fraudulent,  yet  it 
was  not  objected  to  by  the  defendant,  and  it  has 
resulted  in  the  conversion  of  the  defendant's  as- 
sets into  money,  and  now,  in  our  opinion,  jus- 
tice requires  that  the  money  be  distributed  pro 
rata^  as  in  the  case  of  an  insolvent  corpora- 
tion.]" 

The  Court  also  inadvertently  added   that  a 
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rule  to  pay  the  proceeds  into  Court  had  been  made 
in  September,  1893,  and  that  the  sheriff  had 
ample  notice  of  the  claims  of  other  creditors  and 
his  payment  to  the  bank  was  no  excuse. 

Upon  petition  of  the  sheriff,  showing  that  the 
petition  of  September,  1893,  had  been  discharged, 
the  Court  corrected  the  error  but  added,  *'And 
upon  further  consideration  we  are  disposed  to 
adhere  to  the  former  decision,  and  it  is  now  or- 
dered and  decreed  that  upon  notice  hereof,  the- 
sheriff  forthwith  pay  into  Court  the  money  which 
he  alleges  he  has  paid  to  the  Warren  Savings 
Bank." 

The  sheriff  then  took  this  appeal,  assigning  for 
error,  inter  alia,  that  portion  of  the  opinion 
quoted. 

J9.  /.  Ball,  (C  C  Thompson  with  him),  for 
appellant. 

The  defendant  company  being  a  private  cor- 
poration, its  property  was  subject  to  levy  and 
lien. 

Foster  v.  Fowler,  60  Pa.  27. 

Girard  Storage  Company  v,  Southwark  Company, 

105  Id.  248. 
Guest  V.  Water  Company,  142  Id.  610. 
McLeod  V,  Normal  School,  152  Id.  575. 

All  its  personal  property,  except  unpaid  stock 
subscriptions  and  franchises,  were  liable  to  be 
taken  in  execution  and  the  proceeds  distributed 
among  lien  holders  in  order  of  priority. 

Bank  of  Titusville  v.  Gibbt,  13  Weekly  Notes> 

«74. 
Fairmount  Coal    <&   Iron  Company's    Appeal,    14 

Weekly  Notes,  214. 
Philadelphia  &  R.  R.  Company's  Appeal,  2  Cent. 

Rep.  778. 
Flagg  V.  Famsworth,  12  Weekly  Notes,  500. 
Prouty  V.  Prouty,  155  Pa.  112. 

An  insolvent  corporation  may  prefer  a  credi- 
tor by  confession  of  judgment. 

Pairpoint  Mfg.  Company  v.  Watch   Company,  161 

Pa.  17. 
Lowry  v.  Phila.  Watch  Company,  161  Id.  123. 

General  creditors  have  no  right  to  question 
the  distribution  of  or  to  participate  in  the  fund. 

Smith  V,  Reiff.  20  Pa.  364. 

Artman  v.  Giles,  155  Id  410. 

Kelly  V,  Herb,  157  Id.  41. 

Greene  v.  Tyler  &  Company,  39  Id.  364. 

Rudy's  Appeal,  94  Id.  338. 

As  the  claim  of  the  savings  bank  upon  the  at- 
tachment is  superior  to  all  the  other  claims,  ex- 
cept the  prior  execution,  and  large  enough  to 
take  all  the  fund,  it  is  immaterial  to  other  credi- 
tors whether  the  amount  was  applied  upon  the 
execution  of  Reynolds  or  upon  the  attachment 
of  the  bank. 

Wilcocks  V.  Wain,  10  S.  &  R.  379. 
Manufacturers'  etc.   Bank  v.  Bank,  7  W.  &  S.  335. 
Tomb's  Appeal,  9  Pa.  61. 


Loucheim  Brothers'  Appeal,  67  Id.  49. 
Thomas*  Appeal,  69  Id.  120.  . 
Modes';£state,  76  Id.  502. , 

The  money  having  been  paid  to  the  bank  un- 
der a  claim  of  right,  and  upon  an  execution 
which  had  not  been  assailed,  cannot  be  recovered 
back. 

First  National  Bank  t/.  Fair,  127  Pa.  324. 
Federal  Insurance  Co.  v,  Robinson,  82  Id.  359. 
Herring  v.  Adams,  5  W.  &  S.  461. 
Mann's  Appeal,  I  Pa.  29. 
Boas  V,  Updegrove,  5  Id.  516. 

The  money  having  been  paid  over  to  the  party 
apparently  entitled  to  it  under  the  process  in  his 
hands,  the  sheriff  cannot  be  compelled  to  pay  it 
into  Court. 

In  re  Bastian,  90  Pa.  472. 

Franklin  Township  v.  Osier,  91  Id.  160. 

W.  W,  Wilbur  and  Samuel  T.  Neill,  (with 
them  W,  B.  Chapman,  Schnur,  Perry  D. 
Clark  and  Leon  G,  Ball),  for  appellee. 

The  insolvency  of  this  corporation  can  be 
shown  witlK)ut  the  preliminary  return  of  nulla 
bona  to  a  fi.  fa. 

Loudenschlager  v.  Bentley,  3  Grant,  384. 
Lusk's   Appeal,  108  Pa.  157. 

All  the  personal  property  essential  to  carry  on 
the  business  of  the  company  was  sold,  hence 
there  should  be  a  pro  rata  distribution  among 
all  the  creditors. 

Bayard's  Appeal,  72  Pa.  453. 
Hopkins's  App  ,  90  Id.  69. 
Hogg's  App.,  88  Id.  195. 
First  National  Bank  v.  Coke  Co.,  137  Id.  601. 
McKee  v.   McKee's  Rocks  Oil  Co.,  41  Pitts.  L.  J. 
59. 
No  preference  could  be  given  to  the  president 
of  the  company,  even  had  his  judgment  been 
bona  fide, 

Kersteter's  Appeal,  149  Pa.  154. 

The  rights  of  the  appellant  bank  can  rise  no 
higher  than  those  of  Reynolds,  its  assignor,  and 
he  has  none  at  all.  It  is,  indeed,  a  close  ques- 
tion whether  or  not  the  sheriff  and  the  Warren 
Savings  Bank  in  their  conduct  were  not  both 
guilty  of  a  contempt  of  Court. 

July  18,  1895.  Fell,  J.  This  appeal  is  by 
James  Roy,  sheriff  of  Warren  County,  from  an 
order  of  the  Court  of  Common  Pleas  directing 
him  to  pay  into  Court  certain  moneys,  the  pro- 
ceeds of  an  execution  against  the  Reynolds  Lum- 
ber Company.  Nearly  a  year  before  the  order 
was  made  the  sheriff  had  paid  the  money  in 
question  to  the  Warren  Savings  Bank,  the  as- 
signee of  the  plaintiff  in  the  execution.  This 
payment  was  made  after  the  return  day  of  the 
writ  of  execution,  at  a  time  when  no  rule  was 
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pending  and  before  the  claim  of  the  appellees 
had  matured.  Rules  to  show  cause  why  the 
money  should  not  be  paid  into  Court  granted  on 
the  application  of  other  creditors  were  discharged, 
and  it  appears  from  the  record  that  the  payment 
was  made  by  the  sheriff  in  the  due  course  of  a 
regular  and  orderly  proceeding  without  notice  of 
the  appellee's  claim.  The  payment  was  proper 
and  relieved  the  sheriff  of  all  responsibility  un- 
less the  fund  belonged  to  all  the  creditors,  in 
which  case  it  would  have  been  his  duty  to  pay 
it  into  Court  for  a  pro  rata  distribution  among 
them.  The  learned  Judge  of  the  Common 
Pleas,  specially  presiding,  reached  the  conclu- 
sion that  the  plaintiff  in  the  execution  secured 
no  preference  by  the  levy  under  his  writ,  and 
that  all  the  creditors  of  the  defendant  were  en- 
titled to  participate  in  the  distribution,  and  it  is 
upon  this  view  of  the  law  that  the  order  is  based. 
It  would  doubtless  be  more  equitable  if  the 
property  of  insolvent  debtors  should  be  distrib- 
uted among  all  the  creditors  in  proportion  to 
their  claims,  but  it  has  not  been  the  policy  of 
the  law  in  this  State  to  forbid  a  preference,  nor 
to  prevent  the  vigilant  creditor  from  acquiring  a 
lien  by  levy  upon  personal  property.  There 
seems  to  be  no  ground  for  a  distinction  in  re- 
spect to  the  distribution  of  the  proceeds  of  a  sale 
by  execution  of  the  property  of  an  individual 
and  that  of  a  corporation  which  may  be  sold 
separate  from  its  franchises.  The  special  writ  of 
fieri  facias  provided  by  the  Act  of  April  7,  1870, 
is  by  its  terms  in  addition  to  and  in  lieu  of  the 
proceeding  by  sequestration  given  by  the  Act  of 
June  16,  1836.  In  the  appeal  of  the  Phila.  & 
Baltimore  Central  R.  R.  Co.,  70  Pa.  355,  it  was 
held  that  the  remedies  by  sequestration  and  exe- 
cution could  not  co-exist  and  that  the  later  Act 
took  the  place  of  the  former  to  the  extent  of 
superseding  the  writ  of  sequestration.  The  rule 
as  to  distribution,  however,  remains  undisturbed: 
Bayard's  Appeal,  72  Pa.  453.  And  the  special 
writ  given  by  the  Act  of  1870  under  which  the 
property,  rights  and  franchises  of  a  corporation 
can  be  sold  can  issue  only  after  the  personal 
property  subject  to  the  ordinary  process  of  exe- 
cution has  been  exhausted,  and  there  has  been  a 
return  of  the  writ.  In  the  opinion  in  Guest  v. 
Water  Co.,  142  Pa.  610,  it  is  said  by  McCol- 
LUM,  J.:  "The  fieri  facias  allowed  by  this  Act 
(1870)  is  not  a  substitute  for  the  ordinary  fieri 
facias  under  the  seventy-second  section  of  the 
Act  of  June  16,  1836,  but  is  in  lieu  of  sequestra- 
tion under  the  seventy-third  section.  The  pro- 
cess and  procedure  provided  by  the  seventy- 
second  section  remain,  and  the  process  provided 
by  the  seventy-third  section  is  superseded  by  the 
special  fieri  facias  given  by  the  Act  of  1870. 
The  condition  precedent  to  sequestration  was  an 
ordinary  fieri  facias  returned  unsatisfied  in  whole 


or  in  part,  and  this  must  precede  the  writ  which 
takes  its  place.  By  this  precedent  return  on  the 
ordinary  fieri  facias  the  insolvency  of  the  cor- 
poration is  discovered  and  the  necessity  of  re- 
course to  a  sale  for  the  benefit  of  its  creditors  of 
its  franchisees  and  property  essential  to  its  opera- 
tion is  demonstrated." 

There  has  been  no  conflict  in  the  decisions 
upon  this  subject.  Hopkins  and  Johnson's  Ap- 
peal, 90  Pa.  69,  while  apparently  not  in  line 
with  the  cases,  decides  no  question  touching  the 
distribution  by  law  of  the  proceeds  of  the  sale  of 
corporate  property.  It  arose  under  irregular 
and  anomalous  proceedings  before  a  master  who 
by  agreement  of  the  parties  in  interest  was  to 
determine  the  validity  of  certain  judgments  and 
award  distribution  as  if  the  fund  was  held  in 
trust  for  creditors.  The  judgments  in  question 
were  found  to  be  invalid,  and  distribution  was 
made  in  accordance  with  the  agreement,  prefer- 
ence being  given  to  creditors  having  valid  liens. 
No  question  affecting  the  rights  of  creditors  in 
distribution  outside  of  the  agreement  was  de- 
cided, or  considered,  and  the  statement  in  the 
opinion  that  the  sale  was  for  the  benefit  of  all 
the  creditors  was  evidently  based  upon  the  sup- 
position that  the  franchises  had  been  sold  under 
the  Act  of  1870,  and  it  is  misleading  because 
misapplied.  In  the  Per  Curiam  opinion  in 
Bank  v.  Coke  Co  ,  137  Pa.  601,  Chief  Justice 
Paxson  was  speaking  of  the  effect  of  a  sale  un- 
der the  special  writ  which  had  been  issued  in 
that  case. 

When  the  operations  of  a  corporation  are 
matters  of  direct  public  interest  and  concern,  its 
property  reasonably  essential  to  the  exercise  of 
its  franchises  is  stamped  with  the  character  of  a 
public  trust.  It  cannot  be  aliened  by  the  cor- 
poration, nor  sold  by  its  creditors  piecemeal  so 
as  to  stop  its  operations  and  defeat  the  object  of 
its  charter.  Before  the  Act  of  1870  such  prop- 
erty could  not  be  taken  in  execution  in  this 
State.  The  sequestration  proceedings  of  the  Act 
of  1836  were  suggested  by  Chief  Justice  Tilgh- 
MAN  in  the  opinion  in  Ammant  v.  New  Alexan- 
dria &  Pittsburgh  Turnpike  Co.,  13  S.  &  R. 
210,  and  after  the  passage  of  that  Act  it  was  held 
in  Susquehanna  Canal  Co.  v,  Bonham,  9  W.  & 
S.  27,  that  the  franchises  and  corporate  rights  of 
a  canal  company  and  its  property  necessary  to 
their  exercise  were  incapable  of  being  transferred 
or  granted  away  by  any  act  of  the  company  itself 
or  by  any  adverse  process  against  it,  and  that 
sequestration  was  the  only  remedy  consistent 
with  the  preservation  of  the  public  interests. 
The  Act  of  1870  provides  a  remedy  by  which 
the  rights  of  creditors  can  be  enforced  without 
prejudice  to  the  public  interest,  by  the  sale  to- 
gether of  the  franchises  and  the  property  neces* 
sary  to  their  exercise. 
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When,  howerer,  the  business  of  a  corporation 
is  purely  private  and  the  public  has  no  direct 
interest  in  it,  its  property  may  be  sold  without 
regard  to  the  effect  upon  its  operations.  Judge 
Thompson  in  the  opinion  in  Foster  v.  Fowler, 
60  Pa.  27,  referring  to  the  distinction  between 
corporations  which  are  agencies  of  .the  public 
and  directly  affect  it,  and  those  which  affect  it 
only  indirectly  by  adding  to  its  prosperity,  said: 
"Of  the  former  are  corporations  for  the  building 
of  bridges,  turnpike  roads,  canals  and  the  like. 
The  public  is  directly  interested  in  the  results  to 
be  produced  by  such  corporations,  in  the  facili- 
ties afforded  to  travel  and  the  movements  of 
trade  and  commerce.  It  is  well  settled  that  this 
use  is  not  to  be  disturbed  by  the  seizure  of  any 
part  of  their  property  essential  to  their  active 
operations,  by  creditors.  They  must  recover 
their  debts  by  sequestering  their  earnings,  allow- 
ing them  to  progress  with  their  undertaking  to 
t  accommodate  the  public.  This  direct  benefit  to 
and  accommodation  of  the  public  very  clearly 
distinguish  this  class  of  corporations  from  the 
second  class,  viz.,  private  corporations,  or  those 
in  which  the  public  is  but  indirectly  interested, 
such  as  mining  and  manufacturing  or  coal  and 
iron  companies,  etc.,  or  libraries,  literary  socie- 
ties, schools,  and  the  like.  Whether  they  pro- 
gress or  cease  the  public  is  not  directly  affected, 
and  hence  liens  are  enforceable  against  them 
without,  as  a  general  thing,  any  regard  to  the 
effect  upon  their  operations." 

In  the  case  above  referred  to  it  was  held  that 
a  mechanic's  lien  could  not  be  enforced  against 
a  water  company,  and  this  ruling  was  followed 
in  Guest  v.  Water  Co.,  142  Pa.  610,  while  in 
the  Girard  Point  Storage  Co.  v.  South wark 
Foundry  Co.,  105  Pa.  248,  and  in  McLeod  v. 
Central  Normal  School,  152  Pa.  575,  it  was  de- 
cided that  mechanics*  liens  could  be  maintained, 
as  the  defendants  were  not  quasi  public  corpora- 
tions. 

The  reason  for  the  exemption  of  any  of  the 
property  of  a  corporation  from  levy  and  sale  by 
an  execution  creditor  is  that  the  interests  of  the 
public  are  involved.  The  exemption  does  not 
extend  in  any  case  to  property  not  reasonably 
essential  to  the  exercise  of  the  franchises.  If 
the  charter  is  for  a  purpose  in  which  the  public 
is  directly  interested,  and  the  grant  is  for  a  use 
which  the  public  may  assert  and  enforce  as  a 
right,  the  property  of  a  corporation  necessary  for 
its  operation  in  carrying  out  its  public  purpose 
cannot  be  sold  except  with  its  franchises  under 
the  special  writ  provided  by  the  Act  of  1870.  If, 
however,  the  corporation  is  purely  private  and 
the  public  has  no  direct  interest  in  its  operations 
or  rights  concerning  them,  its  property,  although 
useful  and  necessary  to  the  conduct  of  its  busi- 
ness, may  be  sold  under  an  ordinary  writ  of  fieri 


facias  in  the  same  manner  as  the  property  of  an 
individual. 

The  Reynolds  Lumber  Co.,  the  defendant  in 
the  execution,  is  a  private  corporation,  chartered 
in  West  Virginia  and  doing  business  in  New 
York  and  Pennsylvania.  Its  charter  confers 
upon  it  the  bare  right  of  corporate  existence.  It 
performed  no  public  functions  whatever.  No 
public  trust  was  committed  to  it  or  imposed  upon 
its  property,  and  the  public  had  no  interest  in 
its  operations  and  no  rights  connected  there- 
with. Its  business  was  of  a  private  character 
and  such  as  might  have  been  and  usually  is  car- 
ried on  by  individuals.  Its  property,  which  was 
sold  under  the  ordinary  writ  of  fieri  facias,  con- 
sisted of  timber,  lumber,  merchandise,  horses 
and  personal  goods  and  chattels.  A  part  of  this 
property  was  manufactured  for  the  purpose  of 
sale  and  the  rest  was  used  as  a  means  of  conduct- 
ing its  ordinary  business,  and  all  of  it  could  have 
been  sold  by  the  corporation. 

As  the  property  sold  by  the  sheriff  was  subject 
to  seizure  and  sale  under  the  ordinary  writ  of 
fieri  facias  and  was  so  sold  by  him,  the  fund  real- 
ized was  properly  paid  to  the  assignee  of  the 
plaintiff  in  the  execution.  The  order  of  the 
Court  of  Common  Ple?s  of  October  25,  1894, 
directing  the  sheriff  to  pay  the  money  into 
Court,  is  reversed  and  set  aside  at  the  cost  of  the 
appellee. 

w.  M.  s.,  jr. 


July,  '95»  34.  May  10,  1895. 

Offerlee  et  al.  v.  Reynolds  Lumber  Co. 

Equity  Practice — Final  and  interlocutory  de- 
crees— No  appeal  from  interlocutory  decree, 

A  decree  that  claims  of  creditors  be  established  ac- 
cording to  the  statements  contained  in  their  bill,  leaves 
something  to  be  done  in  the  future,  and  therefore  is  not  a 
final  order  fiom  which  an  appeal  can  be  taken. 

A  decree  directing  an  accounting  to  be  taken  is  purely 
interlocutory. 

A  direction  in  a  decree  that  certain  parties  pay  the 
costs  might  be  regarded  as  final,  but  where  a  subsequent 
clause  in  the  decree  refers  the  whole  matter  of  account- 
ing and  the  conduct  of  further  proceedings  to  a  master, 
there  is  nothing  from  which  an  appeal  can  be  taken. 

A  decree  declaring  certain  judgments  void  and  re- 
straining distribution  until  the  adjustment  and  satisfaction 
of  certain  claims  is  not  a  final  decree. 

Appeal  of  J.  B.  Oflferlee  et  al,,  creditors  of 
the  Reynolds  Lumber  Co.,  from  the  decree  of 
the  Common  Pleas  of  Warren  County,  upon  a 
creditor's  bill. 

The  facts  are  stated  iii  the  following  opinion 
by  NoYES,  P.  J.: — 

**The  bill  in  this  case  was  filed  March  5,  1894, 
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by  J.  B.  Offerlee  et  aL^  in  behalf  of  themselves 
and  other  creditors  of  the  Reynolds  Lumber 
Company  against  the  Reynolds  Lumber  Com- 
pany, T.  J.  Reynolds,  W.  W.  Reynolds,  George 
E.  Colvin,  E.  E.  Ostrander  and  D.  R.  Rooney, 
stockholders  and  directors  of  said  company. 
The  prayers  were  for  a  decree  establishing  the 
rights  of  the  respective  plaintiffs,  and  any  others 
who  may  intervene,  as  creditors  of  the  Reynolds 
Lumber  Company,  alleged  to  be  an  insolvent 
corporation ;  declaring  certain  judgments  en- 
tered in  this  Court  and  the  Common  Pleas  of 
McKean  County,  void  as  against  the  plaintiffs 
and  other  creditors  of  the  corporation ;  for  an 
injunction  restraining  T.  J.  Reynolds  and  his 
assignees  from  accepting  any  preference,  advant- 
age or  benefit  by  reason  of  said  judgments 
against  the  company,  as  against  the  other  credi- 
tors ;  for  a  receiver,  and  for  further  relief. 

**The  answer  of  all  the  defendants,  except  E. 
E.  Ostrander,  was  filed  April  9,  1894,  issue  duly 
joined  and  the  cause  tried  before  the  Court,  June 
22,  1894. 

"On  special  motion,  I-reon  G.  Ball,  Esq.,  was 
appointed  temporary  receiver  of  the  property  of 
the  defendant  corporation  June  12,  1894. 

**The  following  are  the  material  facts  in  the 


case : — 


''FINDINGS   OF  FACT. 


''Prior  to  the  ist  of  January,  1892,  the  defend- 
ant, T.  J.  Reynolds,  a  resident  of  the  city  of 
Rochester,  in  the  State  of  New  York,  was  owner 
of  two  large  tracts  of  timber  lands,  one  lying  in 
Warren  and  the  other  lying  in  McKean  county, 
Pa.  On  each  tract  was  a  saw  mill,  and  con- 
nected therewith  a  considerable  amount  of  per- 
sonal property,  such  as  is  usual  in  connection 
with  a  lumbering  establishment,  together  with 
some  logs  and  manufactured  lumber.  Up  to 
that  date  or  thereabouts  said  Reynolds  carried  on 
the  business  of  manufacturing,  buying  and  sell- 
ing lumber  in  his  own  name. 

"December  16,  1 891,  an  agreement  in  writ- 
ii^g»  signed  T.  J.  Reynolds,  E.  E.  Ostrander,W. 
W.  Reynolds,  C.  H.  McNair  and  George  E. 
Colvin  was  filed  with  the  secretary  of  State  of 
West  Virginia,  who  certified  on  the  same  day  that 
the  subscribers  were  by  virtue  thereof  duly  in- 
corporated as  the  Reynolds  Lumber  Company, 
in  accordance  with  said  agreement ;  a  certified 
copy  of  said  agreement  and  certificate  is  marked 
'Exhibit  A,'  and  made  part  of  this  finding. 

"No  meeting  of  the  incorporators  was  ever 
held  in  the  State  of  West  Virginia ;  no  subscrip- 
tions to  capital  stock  had  been  made,  nor  had 
any  payments  of  cash  or  property  on  account 
thereof  been  made  at  the  time  of  the  filing  of 
said  agreement  and  the  issuing  of  said  certificate. 
No  payment  pf  cash  was  ever  madeupon  the  stock. 


"The  statutes  of  West  Virginia  provide  as 
follows: — 

"  'The  stockholders  or  directors  of  any  corpor- 
ation formed  under  or  accepting  the  provisions 
of  this  chapter,  may  hold  meetings  for  the  trans- 
action of  the  lawful i)usiness  of  the  corporation, 
including  the  first  general  meeting  for  the  pur- 
poses of  organization  out  of  this  State,  and  may 
keep  their  principal  office  in  any  State  or  Terri- 
tory of  the  United  States,  or  in  the  District  of 
Columbia. 

"  'Five  persons  are  required  to  form  a  corpora- 
tion, and  no  person  may  be  included  as  a  cor- 
porator who  has  not  in  good  faith  paid  in  10  per 
cent,  of  the  par  value  of  his  stock.* 

"The  agreement  above  referred  to  recited  that 
the  capital  stock  of  the  company  was  ^50,000, 
divided  into  shares  of  $100  each,  held  by  the 
subscribers  as  follows :  T.  J.  Reynolds,  385 
shares ;  W.  W.  Reynolds,  50  shares ;  E.  E.  Os- 
trander, 10  shares ;  Charles  H.  McNair,  5  shares; 
George  E.  Colvin,  50  shares.  W.  W.  Reynolds 
was  a  minor  son  of  T  J.  Reynolds,  Colvin  was 
his  nephew,  and  McNair  and  Ostrander  were  his 
employees.  The  evidence  compels  me  to  believe 
and  I  so  find  that  they  signed  the  agreement  with 
no  intention  of  becoming  actual  stockholders; 
but  they  were  mere  dummies  introduced  to 
simulate  a  compliance  with  the  laws  of  West 
Virginia. 

"The  agreement  fixed  the  principal  office  of 
the  company  at  Rochester,  N.  Y.,  and  a  meeting 
of  the  subscribers  was  held  there  on  the  5th  day 
of  January,  1892,  for  organization,  at  which 
time  the  five  subscribers  were  elected  directors, 
and  at  a  meeting  of  the  directors  held  on  the 
6th,  T.  J.  Reynolds  was  elected  president; 
McNair,  secretary;  Colvin,  vice-president,  and 
Ostrander,  treasurer.  The  minutes  contain  the 
following  entry  of  the  subsequent  action  of  the 
board : — 

'*  'Mr.  T.  J.  Reynolds  retiring  from  the  meet- 
ing, motion  by  W.  W.  Reynolds,  seconded  by 
Coivin,  that  this  company  purchase  of  Thomas 
J.  Reynolds  all  of  the  property  now  owned  by 
him  in  the  State  of  Pennsylvania,  and  used  in 
the  wholesale  lumber  business,  consisting  of 
manufactured  ties,  tools,  fixtures,  stocks  of  mer- 
chandise in  stores,  mills,  logs  cut,  bark,  horses, 
wagons,  machinery  used  in  said  business,  and  all 
other  personal  property  now  owned  by  said  Rey- 
nolds, and  used  in  said  lumber  business  in  said 
State  of  Pennsylvania ;  also  the  real  estate  con- 
sisting of  timber  lands  in  said  State  of  Pennsyl- 
vania, as  follows:  about  twelve  hundred  acres  of 
land  in  Corydon  township,  McKean  county.  Pa., 
known  as  the  Bailey  lot,  and  about  one  thousand 
acres  of  land  in  Glade  township,  Warren  county, 
Pa.,  known  as  the  Hall  tract. 

"  'Said  personal  property  to  be  inventoried 
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and  purchased  by  the  company  at  the  invent- 
oried price.  Said  real  estate  to  be  purchased  at 
a  price  not  to  exceed  $20  per  acre,  and  to  be 
paid  for  as  may  hereafter  be  agreed,  and  carried 
by  vote  of  all  the  directors  present.  Moved 
and  seconded  that  the  {50,000  now  in  the  hands 
of  the  company  be  paid  over  to  T.  J.  Reynolds 
as  a  payment  on  above  purchase.* 

**An  inventory  of  the  personal  property  was 
taken,  which  amounted  to  161,451.03,  which 
was  the  fair  value  of  the  property.  T.  J.  Rey- 
nolds received  a  credit  on  the  books  for  {11,- 
451.03,  the  amount  in  excess  of  {50,000.  The 
other  stockholders  gave  to  T.  J.  Reynolds  their 
notes  for  the  par  vdue  of  the  stock  stated  in  the 
agreement  as  subscribed  by  them  respectively ; 
but  these  notes  were  never  paid,  and  not  intended 
to  be  when  given.  Except  as  above  stated, 
there  was  no  actual  subscription  to  capital  stock, 
and  no  payment  on  account  of  such  subscription 
by  any  person. 

**An  office  was  opened  at  Rochester,  N.  Y., 
and  business  done  in  the  name  of  the  Reynolds 
Lumber  Company.  George  E.  Colvin  resided 
in  Warren,  Pa.,  and  an  office  was  opened  at 
Warren  by  him,  and  business  transacted  in  the 
name  of  the  Reynolds  Lumber  Company  by  him 
and  others.  The  business  of  manufacturing 
lumber  at  the  saw  mills  formerly  operated  by  T. 
J.  Reynolds  was  carried  on  in  the  name  of  the 
company,  and  in  these  operations  timber  in 
large  quantities  was  taken  from  the  two  tracts 
owned  by  Reynolds,  and  mentioned  in  the  min- 
utes, and  this  was  known  to  Reynolds  and  not 
objected  to. 

**The  certificate  required  of  foreign  corpora- 
tion by  the  laws  of  Pennsylvania  was  not  filed 
until  May  20,  1893.  August  i,  1893,  ^-  H- 
McNair  transferred  his  stock  to  D.  R.  Rooney, 
who  was  elected  secretary  and  treasurer  in  his 
place.  In  1893  the  company  bought  of  O.  W. 
and  D.  W.  Beaty  a  tract  of  timber  land  in  Glade 
township,  Warren  Co.,  Pa.,  which  was  needed 
to  obtain  the  timber  for  certain  special  orders 
then  in  hand,  the  price  being  {2,625.  The  ven- 
dors refused  to  accept  the  notes  of  the  company 
in  payment  unless  endorsed  by  T.  J.  Reynolds, 
who  endorsed  them  by  request ;  but  directed  the 
deed  to  be  made  to  himself,  which  was  done. 
Nothing  was  paid  by  the  company  on  the  notes, 
and  I400  was  paid  thereon  by  Reynolds.  The 
remainder  is  still  unpaid.  By  the  method  of  do- 
ing business  adopted,  money  paid  to  the  com- 
pany was  received  at  the  Rochester  office,  and 
a  large  amount  of  such  receipts  were  paid  over 
to  T.  J.  Reynolds,  or  originally  received  by  him. 
On  the  7th  of  August,  1893,  ^^  ^^i^  ^^^s  re- 
ceived the  {11,451.03,  which  was  due  him  at 
the  organization  of  the  company,  and  the  books 
of  the  company  kept  in  the   Rochester  office 


showed  that  he  was  indebted  to  the  company  in 
the  sum  of  {22,302.79  on  that  day. 

"In  making  this  finding,  I  do  not  overlook 
the  testimony  of  the  defendant,  Reynolds,  to  the 
effect  that  a  part  of  this  indebtedness  was  for 
notes  given  to  him  by  the  company,  and  subse- 
quently paid  by  him.  If  the  facts  be  as  he  states, 
the  notes  could  easily  be  produced.  The  testi- 
mony cf  Colvin  is  not  in  harmony  with  that  of 
Reynolds  on  this  point,  and  the  fact  that  the 
whole  indebtedness  was  treated  as  subsisting  by 
all  the  directors,  including  the  defendant  Rey- 
nolds, in  the  transaction  of  that  day  is  wholly  in- 
consistent with  his  statement.  At  No.  5 1 ,  Decem- 
ber term,  1893,  Offerlee  &  Brown  recovered 
a  judgment  in  this  Court  on  the  law  side  against 
the  Reynolds  Lumber  Company  for  {2,456.34 
for  lumber  sold  and  delivered  between  October 
I,  1892,  and  July  27,  1893.  On  this  judgment 
a  writ  of  fieri  facias  was  issued  and  returned 
nulla  bona  before  the  beginning  of  this  suit.  In 
October  and  November,  1892,  the  Portland 
Lumber  Company  sold  and  delivered  to  the 
Reynolds  Lumber  Company  lumber  of  the  value 
of  {1,539.36,  which  amount  is  still  due  and  un- 
paid with  interest. 

"June  23,  1893,  the  Reynolds  Lumber  Com- 
pany became  indebted  to  the  Kanona  Lumber 
Company  in  the  sum  of  {791.42,  and  in  July  to 
C.  A.  Doty,  upon  an  acceptance  for  {60,  dated 
July,  1893. 

**A  special  meeting  of  the  directors  of  the 
Reynolds  Lumber  Company  was  held  at  Roches- 
ter on  the  7th  of  August,  1893,  at  which  T.  J. 
Reynolds, Ostrander  and  Colvin  were  present,  and 
Rooney  at  least  a  part  of  the  time.  The  minutes 
do  not  agree  with  the  testimony  of  Colvin  and 
Reynolds  in  all  particulars,  but  I  think  are  bet- 
ter evidence  than  the  recollections  of  either  as 
to  matters  actually  recorded  at  the  time. 

"Following  the  minutes,  I  find  that  the  direc- 
tors, Reynolds,  Colvin  and  Ostrander,  being 
present,  voted  that  Reynolds  should  receive 
{5,000  as  salary  for  his  past  services  as  presi- 
dent, and  {3,000  per  annum  for  the  future; 
also,  that  the  price  which  the  Reynolds  Lum- 
ber Company  agree  to  pay  T.  J.  Reynolds  for 
certain  lands  situate  in  the  State  of  Pennsyl- 
vania, and  mentioned  in  the  minutesof  a  meeting 
of  the  directors  of  this  company,  held  at  their 
office  on  the  6th  day  of  January,  1892,  be  fixed 
and  agreed  upon  at  the  rate  of  {20  per  acre. 

T.  J.  Reynolds  then  retiring,  D.  R.  Rooney 
was  called  to  the  chair,  and  the  following  reso- 
lutions were  passed  by  the  votes  of  Colvin  and 
Ostrander,  Rooney  voting  in  the  negative,  and 
protesting  against  their  passage  : — 

*'  *That,  whereas,  the  Reynolds  Lumber  Com- 
pany is  indebted  to  Thomas  J.  Reynolds  in  the 
sum  of  { for  the  property  sold  by  him 
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to  this  company^  for  salary,  and  for  money  and 
expenses,  and  for  contingent  liability,  as  endor- 
ser for  commercial  paper  for  the  accommoda- 
tion of  this  company ;  therefore,  resolved,  that 
the  Reynolds  Lumber  Company  does  hereby  as- 
sign to  T.  J.  Reynolds  all  the  accounts  owing  to 
said  company  as  collateral  security  to  said  in- 
debtedness  and  liability ;  and  assignments  to  be 
made  and  executed  in  the  name  of  the  company 
by  Ed.  E.  Ostrander,  the  secretary  of  the  com- 
pany. 

**  'Further  resolved,  that  the  said  Reynolds 
Lumber  Company  transfer  to  the  said  Thomas  J 
Reynolds  all  the  personal  property  of  this  com- 
pany in  the  State  of  Pennsylvania  by  the  execu- 
tion and  delivery  of  the  proper  papers,  to  carry 
out  said  transfer  at  the  election  of  Thomas 
J.  Reynolds,  by  giving  a  judgment  note  for  the 
amount  of  said  indebtedness  and  liability,  and 
that  George  E.  Colvin,  the  vice-president  of 
said  company,  be  and  is  hereby  authorized  to 
execute  in  the  name  of  the  company  all  papers 
necessary  to  carry  said  transfer  into  effect/ 

"Colvin  returned  to  Warren,  and  the  next  day, 
or  at  least  within  a  very  few  days,  was  advised 
by  telephone  or  telegraph,  by  T.  J.  Reynolds, 
that  judgment  notes  were  desired  and  the  amount 
for  which  they  were  to  be  made.  He  thereupon 
gave  to  an  attorney-at-law  acting  for  Thomas  J. 
Reynolds  single  bills  presently  due,  dated  Aug- 
ust 8,  1893,  in  the  name  of  the  Reynolds  Lum- 
ber Company,  for  ^73,608.  Two  of  these, 
namely,  one  for  ;f  13,608,  and  one  for  |8,ooo, 
were  entered  in  Warren  county,  and  two, 
namely,  one  for  |i 2,000  and  one  for  |4,ooo, 
were  entered  in  McKean  county.  Executions 
were  issued  and  all  the  personal  property  of  the 
company  levied  upon  and  sold,  realizing  funds 
amounting  to  about  |i 0,000,  all  of  which  was 
claimed  by  T.  J.  Reynolds  on  his  executions. 
Either  by  purchase  or  assignment  from  the  pur- 
chaser at  the  sheriffs  sale,  property  of  the  com- 
pany of  the  value  of  12,500  came  into  the  hands 
and  possession  of  Reynolds  after  the  sale.  He 
had  possession  of  more  than  this,  but  I  cannot 
determine  the  value  of  it  from  the -evidence. 
The  accounts  of  the  company  were  not  formally 
assigned  to  him,  but  he  collected  considerable 
sums  thereon  and  retained  the  same,  at  least  of 
^3,000,  in  the  aggregate.  He  took  possession  of 
the  lands  and  mills,  including  the  .tract  bought 
of  Beaty,  and  cut  and  manufactured  timber  and 
lumber  therefrom  until  about  January  i,  1894, 
when  he  sold  the  entire  property  to  J.  E.  Rey- 
nolds, his  brother. 

*'At  the  meeting  of  the  7th  of  August  the  ac- 
tion taken  by  the  directors  was  with  knowledge 
that  their  action  would  render  the  company  in- 
solvent if  it  were  not  so  already,  and  was  for  the 
express  purpose  of  turning  all  the  company's 


property  over  to  T.  J.  Reynolds,  a  director  and 
president,  to  prevent  the  same  from  being  ap- 
plied to  the  just  debts  of  the  company." 

The  Court,  after  reviewing  the  law  of  the  case, 
reached  the  following  conclusion  : — 

**Our  conclusion  upon  the  whole  case  is  that 
the  defendant  must  account  for  all  the  accounts 
and  credits  of  the  corporation  which  have  come 
to  his  hands  on  and  since  the  7th  of  August, 
1893 ;  and  for  the  value  of  all  personal  property 
of  the  company  which  he  caused  to  be  sold  on 
the  fraudulent  judgments  both  in  Warren  and 
McKean  counties,  so  far  as  the  same  may  be 
necessary  for  the  payment  of  the  claims  of  the 
plaintiffs,  and  any  other  creditors  who  may  be 
permitted  hereafter  to  join  in  this  proceeding ; 
that  the  claims  of  the  several  plaintiffs  be  estab- 
lished as  set  forth  in  the  bill  and  in  the  findings 
of  fact,  and  that  the  defendant,  T.  J.  Reynolds, 
be  enjoined  from  receiving  or  claiming  out  of 
the  funds  in  Court  in  Warren  or  McKean  count- 
ies anything  whatever  on  account  of  the  judg- 
ments herein  declared  to  be  fraudulent,  until  the 
plaintiffs  and  any  others  hereafter  admitted  as 
plaintiffs  shall  have  been  paid  in  full." 

Plaintiffs  requested  the  Court  to  decree  as  fol- 
lows: I.  That  the  plaintiffs  were  creditors  of 
the  defendants,  T.  J.  Reynolds,  G.  E.  Colvin, 
D.  R.  Rooney,  E.  E.  Ostrander  and  W.  W. 
Reynolds,  stockholders  of  the  Reynolds  Lumber 
Company,  individually,  as  well  as  against  the 
corporation,  and  entitled  to  a  decree  for  the  pay- 
ment by  the  defendants  of  the  several  sums 
found  due  the  plaintiffs  as  parties  to  the  bill. 

2.  That  a  decree  be  entered  against  T.  J. 
Reynolds  for  the  aggregate  sum  of  ^25,302.79, 
being  the  122,302.79  admitted  by  him  to  be  due 
the  Reynolds  Lumber  Company,  and  the  sum  of 
^3,000  found  by  the  Court  to  have  been  collected 
by  him  from  the  accounts  of  the  company,  and 
that  the  receiver  be  allowed  to  issue  execution 
against  him  for  the  same. 

The  Court  declined  to  so  order  and  entered 
the  following  decree  : — 

**And  now,  November  14,  1894,  this  cause 
having  been  tried  by  the  Court  and  duly  con- 
sidered, it  k  ordered,  adjudged  and  decreed:-^ 

'* First,  That  the  claims  of  each  of  the  plain- 
tiffs, as  creditors  of  the  Reynolds  Lumber  Com- 
pany, be  established  according  to  the  statements 
contained  in  their  bill  and  the  findings  of  fact. 

* 'Second,  That  the  defendant,  T.  J.  Reynolds, 
account  for  all  the  property,  money,  accounts, 
rights  and  credits  of  the  Reynolds  Lumber  Com- 
pany which  have  come  to  his  hands  on  or  since 
the  7th  day  of  August,  A.  D.  1893,  and  for  the 
value  of  all  the  property  of  said  corporation  in 
Warren  and  McKean  counties  which  he  caused 
to  be  sold  on  execution  issued  by  him  out  of  the 
Court  of  Common  Pleas  of   said  counties,  as 
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stated  in  the  bill  and  findings,  in  excess  of  the 
amount  produced  by  said  sales  and  actually  paid 
to  the  sheriffs  of  said  counties.  Also  for  any 
indebtedness  from  the  said  T.  J.  Reynolds  to 
said  Reynolds  Lumber  Company  in  excess  of 
proper  legal  set-offs  and  counter-claims.  And 
that  the  amount  found  due  upon  such  accounting 
be  paid  by  the  said  T.  J.  Reynolds  and  to  re- 
ceiver, or  so  much  thereof  as  may  be  necessary 
to  satisfy  the  claims  of  the  plaintiffs  and  any 
other  creditors  who  may  hereafter  intervene, 
(after  crediting  any  dividend  which  they,  or 
either  of  them  may  receive  from  the  funds  in 
Court  in  Warren  and  McKean  counties),  and  the 
costs  of  this  proceeding,  including  the  fees  and 
disbursements  of  the  receiver. 

''Third,  That  the  defendants,  except  D.  R. 
Rooney,  pay  the  costs  of  this  proceeding. 

''Fourth.  The  plaintiffs,  by  their  solicitor,  S. 
T.  Neill,  Esq.,  and  the  defendants  by  the  Hon. 
W.  M.  Lindsey  and  James  C.Parmlee,  Esq., 
their  solicitors,  being  present  in  Court  and  so  re- 
questing, the  cause  is  referred  to  William  Harri- 
son Allen,  Esq.,  to  take  the  account  and  con- 
duct the  further  proceedings  in  accordance  with 
this  decree  and  the  rules  in  equity. 

*  'Fifth.  It  is  further  adjudged  and  decreed  that 
the  judgments  entered  in  the  Courts  of  Common 
Pleas  of  Warren  and  McKean  counties  upon 
single  bills  given  by  George  E.  Colvin  in  the 
name  of  the  Reynolds  Lumber  Company  toT.  J. 
Reynolds,  and  the  executions  issued  thereon  by 
virtue  of  which  the  property  of  the  Reynolds 
Lumber  Company  was  sold  are,  as  against  the 
plaintiffs,  and  all  other  creditors  of  the  Reynolds 
Lumber  Company  who  may  hereafter  be  per- 
mitted to  intervene,  fraudulent  and  void.  And 
the  said  T.  Reynolds  is  restrained  and  enjoined 
from  claiming  or  accepting  any  benefit  or  ad- 
vantage, dividend  or  distributive  share  in  the  dis- 
tribution of  the  funds  in  Court,  or  otherwise, 
until  the  claims  of  the  plaintiffs,  and  any  others 
hereafter  intervening  are  fully  satisfied." 

Samuel  T.  Neill,  {Leon  G,  Ball  with  him), 
for  appellants. 

A  Court  of  equity  has  power  to  set  aside  a 
fraudulent  and  collusive  judgment. 

Head  v.  Meloney,  1 1 1  Pa.  99. 
Blood's  Appeal,  164  Id.  95. 

The  plaintiffs,  as  requested  by  the  Court  in  the 
opinion,  submitted  a  decree  in  accordance  with 
the  facts  for  its  adoption.  They  asked  for  a  full 
declaration  of  their  rights  by  the  Court  in  ac- 
cordance with  their  first  prayer  for  relief,  and 
also  with  their  prayer  for  general  relief,  and  for 
such  a  decree  as  they  were  entitled  to  on  the 
whole  case  under  the  facts  found  and  the  plead- 
ings. The  refusal  to  allow  the  receiver  to  have 
a  decree  for  Reynolds*  debt  to  the  company  and 
process  to  enforce  it,  is  a  final  decree. 


Patterson  v,  Patterson,  27  Pa.  40. 
Irons  V.  McQuewan,  Id.  196. 
Pontius  V.  Nesbit,  40  Id.  309. 

A  part  of  the  decree  at  least  was  final,  and 
hence  an  appeal  lies. 

Brother  ton  v.  Reynolds,  164  Pa.  134. 

The  appeal  is  from  a  refusal  to  give  adequate 
relief,  and  is  in  accord  with  the  new  rules  of 
equity  practice,  159  Pa.,  XXVIII. 

W.  Af.  Lindsey,  (J,  O.  Parmlee  with  him)^ 
for  appellee. 

There  is  no  final  decree  and  no  sufficient 
record  here  to  enable  the  Court  to  review  the 
case  on  its  merits,  and  the  appeal  should  be 
qliashed  for  that  reason. 

If  the  Court  should  conclude  there  is  merit  on 
the  first  assignment  of  error  the  bill  should  be 
dismissed  for  want  of  jurisdiction  in  the  equity 
side  of  the  Court. 

July  18,  1895.  Green,  J.  The  decree  in 
this  case  consisted  of  five  clauses  or  sections : 
(i.)  That  the  claims  of  the  plaintiffs  as  creditors 
of  the  lumber  company  be  established  according 
to  the  statements  contained  in  their  bill  and  the 
findings  of  fact.  (2.)  That  the  defendant,  T. 
J.  Reynolds,  account  for  all  the  property,  money, 
accounts,  rights  and  credits  of  the  lumber  com- 
pany which  have  come  to  his  hands  since  August 
7,  1893,  and  for  the  value  of  all  the  property  of 
the  corporation  in  Warren  and  McKean  counties 
which  he  caused  to  be  sold  upon  execution  in 
excess  of  the  amount  produced  by  said  sales  and 
actually  paid  to  the  sheriffs  of  those  counties  ; 
also  for  any  indebtedness  of  Reynolds  to  the 
lumber  company  in  excess  of  set-offs  and  counter- 
claims. And  that  the  amount  found  due  upon 
such  accounting  be  paid  by  Reynolds  to  the  re- 
ceiver, or  as  much  as  may  be  necessary  to  pay 
the  claims  of  the  plaintiffs  and  certain  other 
creditors,  and  costs  and  fees  of  receiver.  (3.) 
That  the  defendants  other  than  D.  R.  Rooney 
pay  the  costs. 

(4.)  That,  counsel  for  both  parties  being  pre- 
sent in  Court  and  so  requesting,  the  cause  is  re- 
ferred to  William  Harrison  Allen  to  take  the 
account  and  conduct  the  further  proceedings  in 
accordance  with  the  decree  and  the  rules  in 
equity.  (5.)  That  certain  designated  judgments 
and  the  execution  issued  thereon  are,  as  against 
the  lumber  company  and  certain  other  creditors, 
fraudulent  and  void.  And  that  T.  Reynolds  is 
enjoined  from  claiming  or  accepting  any  benefit, 
dividend  or  distributive  share  of  the  funds  in 
Court  or  otherwise  until  the  claims  of  the  plain- 
tiffs and  others  intervening  are  fully  paid. 

It  is  not  very  clear  what  is  meant  by  the  de- 
cree that  the  claims  of  the  plaintiffs  shall  be 
established,  but  as  this  decree  does  not  actually 
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establish  them,  and  certainly  does  not  ascertain 
them  in  designated  sums,  something  more  re- 
mained to  be  done  in  the  future  to  accomplish 
that  result,  and  therefore  the  order  was  not  final. 

The  accounting  directed  by  the  second  clause, 
as  a  matter  of  course,  had  to  be  all  done  in  the 
future,  and  that  part  of  the  decree  was  in  no 
possible  sense  final,  but  purely  interlocutory. 

The  direction  that  certain  of  the  parties 
should  pay  the  costs  might  be  regarded  as  final, 
unless  the  subsequent  proceedings  should  de- 
velop facts  which  might  affect  the  propriety  of 
such  an  order  before  final  decree. 

The  appointment  of  a  referee  to  whom  the 
whole  subject  of  the  accounting,  and  the  con- 
duct of  the  further  proceedings,  was  committed, 
necessarily  involved,  not  only  the  taking  of  tes- 
timony, but  the  judicial  determination  of  all  dis- 
puted contentions  of  facts,  of  law  and  of  equity, 
which  might  subsequently  arise.  As  the  hearing 
and  decision  of  those  matters  devolved  upon  an 
officer  of  the  Court,  no  further  action  of  the 
Court  itself  could  be  had  until  his  report  should 
come  in  and  be  considered  and  decided  upon. 
Neither  the  learned  Court  below  nor  this  Court 
could  be  advised  as  to  what  should,  or  ought  to 
be,  the  ultimate  decree,  until  they  are  sufficiently 
informed  by  the  report  of  the  referee  as  to  the 
several  contentions  of  the  parties,  and  of  the 
matters  of  fact  and  law  which  affected  them. 
-While  the  fifth  clause  of  the  decree  declares 
certain  judgments  void  as  to  certain  creditors, 
it  also  restrains  a  part  of  the  distribution  until  the 
adjustment  and  satisfaction  of  certain  claims  has 
been  accomplished.  As  we  understand  the  mat- 
ter, that  adjustment  and  satisfaction  have  yet  to 
be  determined. 

It  is  alleged  in  the  counter-statement  and  not 
denied,  that  after  the  reference  the  accounting 
proceeded  before  the  referee,  a  large  amount  of 
testimony  was  taken,  and  the  referee  made  his 
report,  which  was  filed  on  April  9,  1895,  and 
pending  a  hearing  on  exceptions  to  the  report, 
the  present  appeal  was  taken  on  April  13,  1895. 
The  cause  is  therefore  still  open  and  undecided 
in  the  Court  below.  As  a  matter  of  course  we 
know  nothing  about  the  proceedings  subsequent 
to  the  decree,  and  we  are  very  clearly  of  the 
opinion  that  the  appeal  is  premature  and  must 
therefore  be  quashed. 

Appeal  quashed  at  the  cost  of  the  appellants, 
and  record  remitted  for  further  proceedings. 

w.  M.  s.,  jr. 


July,  '94.  115.  January  17,  1895. 

In  re  Narrowing  of  Greenough  Street. 

Streets — Narrowing  of^-Acts  of  May  2J,  1874, 
and  June  8,  1881 —  Construction  0/, 
I 

The  language  of  the  Acts  of  May  23,  1874,  and  June 
8,  i88i,namely»  "The  municipal  authorities  and  Courts 
having  jurisdiction,"  is  used  as  applicable  to  the  general 
jurisdiction  to  decide  on  matters  within  the  jurisdictional 
limits.  They  specify  the  subject  of  control,  and,  at  the 
same  time,  confer  jurisdiction. 

These  Acts  confer  not  only  a  power  of  control  and 
direction  over  streets  and  alleys,  but  also  specify  the 
manner  of  its  exercise;  in  which  is  included  by  the  ex- 
press terms  of  the  Act  of  1874,  the  right  to  assess  dam- 
ages and  benefits. 

Appeal  of  John  Donohue,  from  the  decree  of 
the  Quarter  Sessions  of  Philadelphia  County, 
sustaining  exceptions  to  the  report  of  viewers, 
appointed  to  award  damages  and  assess  benefits 
sustained  by  reason  of  the  vacating  of  ten  feet 
on  each  side  of  Greenough  street,  between  Man- 
sion avenue  and  Hamilton  street,  Manayunk, 
in  the  Twenty-first  ward  of  the  City  of  Phila- 
delphia, changing  the  width  of  said  Greenough 
street  from  fifty  feet  to  thirty  feet. 

The  facts  of  this  case  are  set  forth  in 
the  opinion  of  the  Supreme  Court.  The  jury 
having  awarded  damages  amounting  to  |iooo, 
which  were  assessed  as  benefits  on  property  own- 
ers on  the  same  street,  these  latter  filed  excep- 
tions thereto,  denying  the  jurisdiction  of  the 
city  councils  and  Court,  either  to  narrow  ,the 
street,  or  to  assess  damages  and  benefits  result- 
ing therefrom.  The  Court  sustained  the  excep- 
tions, B^^v,  J.,  filing  the  following  opinion : 

''These  exceptions  raise  the  question  as  to  the 
power  of  councils  to  pass  the  ordinance,  and  the 
Court  to  appoint  the  jury. 

**It  is  an  attempt  to  narrow  a  street  from  a 
width  of  fifty  feet  to  a  width  of  thirty  feet  by 
ordinance  of  July  2,  1890. 

'*It  is  contended  by  the  petitioners  that  this 
proceeding  is  authorized  by  the  Acts  of  1874 
and  1881.  A  consideration  of  these  Acts  leads 
me  to  the  conclusion  that  a  proper  interpreta- 
tion of  their  meaning  is,  that  whenever  any  city 
in  the  Commonwealth  had  given  to  it  (by  its 
Courts  or  municipal  authorities)  the  power  to 
open,  widen,  narrow,  vacate  and  change  grades 
of  the  streets  of  the  city,  that  such  municipal 
authorities  and  Courts  should  have  exclusive 
control  and  direction  of  the  several  things  or 
acts  which  they  were  empowered  by  previous 
legislation  to  do. 

**I  find  no  Act  which  gives  the  Courts  or 
municipal  authorities  of  Philadelphia  the  right  to 
narrow  the  highways  of  the  city.  The  conclu- 
sion follows  that  the  councils  of  the  city  did  not 
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possess  the  power  to  narrow  Greenough  street, 
and  everything  based  on  the  invalid  ordinance 
falls. 

«*I  fail  to  agree  with  the  argument,  that  the 
power  to  vacate  is  a  power  to  narrow.  The  Acts 
recognize  the  distinction  between  vacating  and 
narrowing.  When  a  street  is  vacated  it  disap- 
pears from  the  public  plan.  When  it  is  narrowed 
it  continues  there. 

**The  subsequent  Act  of  1891  may  also  show 
that  the  Legislature  recognized  that  the  power  to 
narrow  did  not  exist  before,  and  they  created 
it.  The  exceptions  are  sustained,  the  report  set 
aside,  and  the  proceedings  dismissed."  Where- 
upon John  Donohue,  petitioner  for  jury,  took 
this  appeal,  assigning  for  error  this  action  of  the  j 
Court.  i 

Thomas  R.  Elcock^  for  appellant.  [ 

The  several  Acts  of  Assembly  regulating  roads  \ 
and  highways  authorize  these  proceedings.         j 

Act  of  June    13,    1836,  Bright.  Purd.   Dig.,  page  i 
1501.  I 

Act  of  April  21,  1846,  Bright.   Purd.    Dig.,  page  i 
1502. 

Act  of  April   21,  1858,  Bright.  Purd.   Dig.,  page 
1518.  I 

Act  of  May  23, 1874,  Bright.  Purd.  Dig.,  page  1216. 1 

Act  of  June  8,  1881,  Bright.  City  Dig.,  page  28.    ' 

The  Act  of  June  8, 1881,  expressly  authorizes 
the  narrowing  of  streets.  The  words  "having 
jurisdiction  in  any  city  of  this  Commonwealth," 
describes  simply  the  person  to  whom  the  author- 
ity is  given,  and  does  not  refer  to  some  jurisdic- 
tion hereafter  to  be  given. 

But  even  were  this  not^so,  the  Acts  give  the 
authority  to  vacate  a  road,*  and  this  incudes  the 
right  to  narrow. 

Madison  and  Harmony  School  House  Rcraid,  37  Pa. 

417. 
Swanson  Street,  163  Id.  326. 
In  re  Vacition  of  Henry  Street,  23  Weekly  Notes, 

60. 


John  Dolmatiy  for  appellees. 

July  18,  1895.  Dean,  J.  About  fifteen  years 
prior  to  this  proceeding,  Joseph  F.  Greenough, 
who  owned  the  land,  laid  out  and  dedicated  to 
public  use,  Greenough  street,  in  the  Twenty- 
first  ward  of  the  City  of  Philadelphia.  The 
width  of  the  street  was  fifty  feet ;  upon  it,  Dono- 
hue, the  appellant,  erected  a  three-story  brick 
dwelling,  eighteen  feet  front,  also  put  up  the 
usual  back  buildings.  On  the  2nd  of  July,  1 890, 
the  city  councils,  by  ordinance,  authorized  the 
narrowing  of  the  street  to  a  width  of  thirty  feet, 
by  striking  off  ten  feet  from  each  side.  This  ac- 
tion of  councils  was  at  the  instance  of  appellee 
and  others  of  these  exceptants,  who  filed  bond 
conditioned  for  the  payment  of  all  damages  re- 
sulting from  the  change  of  the  street  line.     As 


Donohue  had  built  on  the  line  of  a  street  fifty 
feet  wide,  this  not  only  narrowed  the  street  to 
almost  alley  dimensions,  but  enabled  Donohue's 
neighbors,  in  the  erection  of  new  buildings,  to 
extend  to  the  line  ten  feet  in  front  of  him,  ob- 
structing the  view  from  his  house,  and  to  some 
extent  concealing  it  from  observation. 

On  petition  of  Donohue,  the  Court  appointed 
viewers,  who  awarded  him  damages  of  (700, 
and  to  another  lot  owner,  in  the  same  situation, 
I300,  altogether  liooo,  which  was  assessed  as 
benefits  on  other  property  owners  on  the  same 
street.  To  this  award,  Isaac  Wilde  and  others 
assessed  with  benefits,  filed  exceptions,  denying 
the  jurisdiction  of  the  city  councils  and  Court, 
either  to  narrow  the  street,  or  to  assess  damages 
and  benefits  resulting  therefrom. 

It  does  not  seem  to  us  important,  in  the  de- 
termination of  this  dispute,  to  consider  the  scope 
of  the  Act  of  2ist  of  April,  1858,  and  prior 
statutes  on  the  subject  of  opening,  widening  and 
vacating  of  roads,  streets  and  highways ;  perhaps 
the  proceeding  had  in  this  case,  is,  by  necessary 
implication,  authorized  by  these  statutes;  but 
whether  this  be  so  or  not,  it  is  expressly  author- 
ized by  the  Act  of  June  8,  1881,  which  is  an 
amendment  of  and  repetition  in  part  of  the  Act 
of  May  23rd,  1874.  This  first  mentioned  Act 
declares :  '*The  municipal  authorities  and  Courts 
having  jurisdiction  in  any  city  of  this  Common- 
wealth, shall  have  exclusive  control  and  direc- 
tion of  the  opening,  widening,  narrowing,  vacat- 
ing and  changing  grade  of  all  streets,  alleys  and 
highways  within  the  limits  of  such  city."  It 
was  contended  by  the  exceptants,  and  their  con- 
tention was  sustained  by  the  Court  below,  that 
no  jurisdiction  to  narrow  a  street  was  given  by 
this  Act,  except  to  Courts  already  having  statu- 
tory authority  to  vacate  and  narrow  streets  ;  the 
words,  **The  municipal  authorities  and  Courts 
having  jurisdiction,*'  it  is  argued,  were  intended 
to  apply  only  to  those  cities  where  the  Courts 
already  had  jurisdiction.  We  do  not  think  so. 
Speaking  generally,  jurisdiction  in  a  Court,  is 
the  power  to  hear  and  determine  a  cause.  The 
power  over  roads  and  streets  is  confined  to  the 
counties  where  they  are  located ;  the  same  as 
ejectments,  mechanics*  liens  and  the  like,  no 
power  over  them  exists  outside  the  counties ;  the 
jurisdictional  limits  are  the  county  lines,  and  the 
Courts  of  the  county  have  jurisdiction  to  deter- 
mine such  matters  by  reason  of  the  location  of 
the  Courts  and  the  subject  of  litigation.  If  a 
new  method  of  procedure,  with  reference  to  any 
of  these  subjects  of  litigation,  were  adopted,  it 
would  be  carried  on  within  the  territorial  limits 
of  the  Court  where  the  subject  was  located,  and 
we  would  say,  **the  Courts  having  jurisdiction 
shall  make  orders,  issue  writs,  etc."  While  the 
words,  **the  Courts  having  jurisdiction,"  might 
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be  jeferred  to  a  special  jurisdiction  over  the 
same  subject,  theretofore  conferred  by  statute, 
the  words  in  both  the  Acts  of  1874  and  1881 
were  used  as  applicable  to  the  general  jurisdic- 
tion of  the  Courts  to  hear  and  determine  matters 
within  their  jurisdictional  limits.  They  specify 
the  subject  of  control,  and  at  the  same  time, 
confer  jurisdiction.  In  the  Act  of  1850,  regu- 
lating partition  of  decedent's  real  estate,  **the 
Courts  having  jurisdiction,'*  are  authorized  to 
allot  to  the  heirs  their  respective  shares ;  that  is, 
jurisdiction  within  the  territory  where  the  land 
is  located.  Adopting  the  words  in  this  general 
sense,  the  Acts  of  1874  and  188 1  confer  not 
only  a  power  of  control  and  direction  over  streets 
and  alleys,  but  also  specify  the  manner  of  its 
exercise ;  the  municipal  authorities  and  Courts 
having  jurisdiction,  are  authorized  to  open, 
widen,  vacate  and  narrow  streets. 

While  we  think  there  was  jurisdiction  to  in. 
stitute  the  proceeding,  we  are  further  of  the 
opinion  that  th6  assessment  of  damages  and 
benefits  was  within  the  express  authorization  of 
section  13  of  Act  of  1874. 

The  case  of  exceptants  is  without  merit ;  they 
asked  the  councils  and  Courts  to  do  just  what 
they  did  do,  and  gave  bond  to  indemnify  the 
city  against  damages ;  the  purpose  having  been 
accomplished,  and  the  advantage  secured,  they 
now  deny  the  authority  to  do  what  they  asked, 
which,  if  concurred  in,  would  wholly  relieve 
them  from  obligation  or  liability  for  benefits. 

The  decree  is  reversed,  and  the  report  of  the 
jury  is  confirmed  absolutely ;  costs  to  be  paid  by 
appellees. 

s.   H.   T. 


Jan.  '95,  173. 

Pennsylvania  Hospital 
County. 


February  15,  1895. 

Delaware 


V. 


Taxes  —  Exemption  from-- 
Equity, 


-Public    charity — 


The  property  of  a  public  charitable  institution,  which 
is  used  directly  for  the  purposes  and  in  the  operation  of 
the  chanty,  although  detached  geographically  from  the 
main  part  of  the  institution,  is  exempt  from  taxation, 
though  it  may  also  be  used  in  a  manner  to  yield  some  re- 
turn in  the  way  of  reducing  expenses. 

Donohugh's  App.,  86  Pa.  306 ;  House  of  Refuge  v 
Smith,  140  Id.  387,  and  Phila.  v.  Pennsylvania  Hospital, 
154  Id.  9,  followed.  Sunday  School  Union  v.  Phila., 
l6i  Id.  307,  distinguished. 

Appeal  of  the  Contributors  to  the  Pennsyl 
vania  Hospital,  from  the  decree  of  the  Common 
Pleas  of  Delaware  County,  in  equity,  entered  in 
dismissing  a  bill  in  equity,  wherein  appellant  was 


plaintiff  and  sundry  officials  of  Delaware  County 
were  defendants. 

The  facts  of  the  case  are  fully  set  forth  in  the 
opinion  of  the  Court,  infra, 
Arthur  Biddle,  for  appellants. 
The  rules  deducible  from  the  principal  cases 
exempting  charities  from  taxation,  where  an  in- 
come is  derived  from  participators  in  its  bounty, 
may  be  stated  as  follows : — 

First,  Where  the  fundamental  structure  of  the 
institution  is  that  of  a  public  charity,  the  receipt 
of  money  from  the  participators  of  its  bounty, 
used  to  sustain  the  operation  and  existence  of 
the  charity  is  not  material,  although  such  parti- 
cipators may  derive  a  peculiar  or  individual 
benefit  from  its  operation ;  and  the  charity  is 
not  taxable. 

Donohugh's  App.,  86  Pa.  306. 

Phila.  V.  Women's  Christian  Asso.,  125  Id.  572. 

Northampton  Co.  ?/.  Lafayette  College,  128  Id.  132. 

Phila.  V.  Pennsylvania  Hospital,  154  Id.  9. 

Second,  The  same  principles  are  true,  where 
the  revenue  is  derived  through  the  agency  of  the 
participators  of  the  charity  by  their  manual  ex- 
ertions. 

House  of  Refuge  v.  Smith,  140  Pa.  387. 

But  where  a  portion  of  the  property  or  plant 
owned  by  the  charity  is  severed  therefrom,  and 
is  devoted  to  the  business  of  strangers,  and  is 
not  therefore  essential  to  the  operation  of  the 
charity,  such  property  is  taxable  and  is  not  ex- 
empt. 

Examples  of  the  first  rule  are  had  in  Dono- 
hugh's Appeal. 

Phila  V.  Barber,  160  Pa.  128. 

The  Pennsylvania  Hospital  is  not  merely  a 
public  charity,  but  is  in  the  nature  of  an  agency 
of  the  general  government.  It  is  not  like  a 
library,  or  a  museum,  or  a  university;  but  it  is 
an  absolute  necessity  in  the  organization  of  any 
civilized  state,  being  more  in  the  legal  nature  of 
an  almshouse,  prison,  or  reformatory  home.  In 
other  words,  it  is  an  agency  which  could  be  per- 
fectly well  carried  on,  and  almost  universally  is, 
by  the  general  government.  For  the  health  of 
the  community,  in  a  public  sense,  comes  almost 
as  much  within  the  purview  of  the  government 
as  their  morals,  or  safety. 

E,  H,  Haiif  (with  him  George  E,  Darling- 
\  ton  and  Isaac  Johnson) ^  for  appellees. 

The  object  of  the  corporation  is  "The  found- 
ing of  a  hospital  for  the  reception  and  relief  of 
lunatics  and  other  distempered  and  sick  poor 
within  this  province." 

The  lands  in  Newtown  are  entirely  separated 
from  the  hospital  and  not  used  with  it,  and  are 
therefore  not  exempt. 

Phila.  V.  Ladies  United  Aid  Society,  12  Pa.  C.  C. 
346. 
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Sunday  SchoDl  Union  v,  PhiU.,  i6i  Pa.  307. 

If  this  property  is  exempt  from  taxation  it 
must  be  by  virtue  of  one  of  the  following  Acts 
of  Assembly : — 

The  Act  of  April  8,  1873,  P.  L.  64,  is  as  fol- 
lows:— 

'*A11  real  estate  within  this  Commonwealth 
shall  be  liable  for  taxation  for  all  such  purposes 
as  now  is,  or  hereafter  may  be  provided  by  gen- 
eral laws,  etc. 

**Ako  excepting  and  exempting  from  taxation 
all  lunatic  cisylums,  almshouses,  etc.,  supported 
by  appropriations  annually  made  thereto  by  this 
Commonwealth,  together  with  the  lands  attached 
to  the  same. 

**And  also  excepting  and  exempting  from  such 
taxation  all  charitable  institutions,  founded  by 
charitable  gifts  or  otherwise,  the  chief  revenues 
for  the  support  of  which  are  derived  from  volun- 
tary contributions,  together  with  the  lands 
attached  to  the  same.*' 

The  Act  of  Assembly  of  May  14,  1874,  P.  L. 
158,  passed  in  accordance  with  the  provisions  of 
the  Constitution,  declares:  that  all  hospitals, 
universities,  etc.,  with  the  ground  thereto  an- 
nexed, and  necessary  for  the  occupancy  and  en- 
joyment of  the  same,  founded,  endowed  and 
maintained  by  public  or  private  charity,  be  and 
the  same  are  hereby  exempt,  etc. 

These  lands  are  certainly  not  within  the  lan- 
guage of  either  of  these  Acts. 

Com.  V,  Rolling  Mill  Co.,  129  Pa.  360 
Com.  I/.  Westinghouse  Co.,  151  Id.  276. 

Because  the  farm  is  managed  by  a  super- 
intendent and  the  greater  part  of  the  produce 
used  at  the  hospital,  will  not  exempt  the  prop- 
erty from  taxation. 

Sunday  School  Union  v.  Phila.,  161  Pa.  317. 

July  18,  1895.  Mitchell,  J.  This  case 
comes  to  us  in  an  unsatisfactory  shape,  as  there 
is  no  finding  of  facts,  and  regularly  we  should 
send  it  back  for  the  purpose  of  having  them  defi- 
nitely ascertained,  but  as  the  evidence  is  in  small 
compass  we  have  examined  it  for  ourselves. 
The  fair  result  is  that  the  farms  in  controversy 
were  bought  and  are  used  for  hospital  purposes, 
as  a  part  of  the  hospital  plant,  an  open  air  sani- 
tarium, and  roaming  ground  for  manageable  and 
convalescent  patients,  very  much  as  a  play- 
ground might  be  used  as  an  aid  in  the  cure  of 
sick  children.  And  this  present  employment  in 
this  way  is  the  first  step  in  the  ultimate  devotion 
of  the  whole  property  to  the  same  use.  The 
testimony  to  the  curative  value  of  the  farms  in 
this  respect  is  positive  and  uncontradicted.  Dr. 
Chapin,  the  superintendent  and  physician  in 
chief,  says:  **If  we  had  accommodations  we 
would  have  two  hundred  or  two  hundred  and 


thirty  patients  there.  Looking  at  it  from  a 
medical  standpoint  we  would  move  all  our 
patients  there  if  we  could."  The  farms,  in  ac- 
tual operation  as  such,  with  live  stock,  and  the 
various  crops,  are  part  of  the  attraction  and  use- 
fulness for  curative  purposes.  That  they  are 
also  farmed  for  profit  to  reduce  expenses  does 
not  vary  their  position  as  part  of  the  plant.  If 
there  were  any  fair  doubt  of  the  good  faith  of 
such  use,  the  case  would  be  different. 

The  hospital  as  an  institution  is  admittedly  a 
purely  public  charity,  Philadelphia  v.  Pennsyl- 
vania Hospital,  154  Pa.  9,  but  it  is  argued  that 
these  farms  are  not  part  of  its  exempted  property, 
first,  because  they  are  farmed  for  profit;  sec- 
ondly, because  they  are  separated  from  the  main 
hospital  building  and  not  used  with  it;  and 
thirdly,  because  the  hospital  or  sanitary  use  of 
them  is  temporary,  being  confined  to  the  summer 
months. 

On  the  general  question  of  what  part  of  the 
property  of  a  charity  is  exempted  from  taxation 
a  plain  distinction  is  to  be  observed  in  all  our 
cases.  Property  which  is  not  used  directly  for 
the  purposes  and  in  the  operation  of  the  charity, 
but  for  profit,  is  not  exempt,  and  the  devotion 
of  the  profit  to  the  support  of  the  charity  will 
not  alter  this  result.  Of  this  class  of  cases  Am. 
Sunday  School  Union  v,  Phila.,  161  Pa.  307,  is 
the  exemplar  and  authority.  But  property  which 
is  used  directly  for  the  purposes  and  in  the  oper- 
ation of  the  charity  is  exempt,  though  it  may 
also  be  used  in  a  manner  to  yield  some  return 
and  thereby  reduce  the  expenses :  Donohugh's 
Appeal,  86  Pa.  306;  Phila.  ».  Penna.  Hospital, 
154  Pa.  9 ;  House  of  Refuge  v.  Smith,  140  Pa. 

387. 

The  first  objection  that  the  farms  are  worked 
for  profit  is  sufficiently  answered  by  the  evidence 
that  they  were  bought  and  are  used  as  part  of 
the  hospital  plant,  and  the  farming  is  incidental 
to  reduce  expenses. 

The  second  objection  that  the  farms  are  separ- 
ated from  the  main  building  and  not  used  with 
it,  is  ruled  by  House  of  Refuge  v.  Smith,  140 
Pa.  387.  What  is  there  said  by  our  brother 
Williams  needs  only  the  change  of  name  to  ap- 
ply exactly  to  the  present  case.  ** Viewed  with 
I  reference  to  its  property  and  the  question  of  tax- 
j  ation,  the  buildingsand  grounds  legitimately  used 
in  its  work  are  the  House  of  Refuge.  Originally 
this  institution  was  confined  to  an  enclosure  in 
the  city  of  Philadelphia  which  had  become  too 

narrow    and    confined This  land   was 

purchased  for  the  use  of  the  male  department 
The  female  department  remains  for  the  present 
as  now  located  in  Philadelphia.  The  two  de- 
partments, though  separated  by  a  county  line, 
and  some  miles  of  distance,  will  nevertheless  con- 
stitute one  whole Together    they  will 
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constitute  the  actual  plant  used  in  the  reforma- 
tory work  for  which  the  House  of  Refuge  was 
organized;  and  looked  at  from  the  property 
point  of  view  they  are  the  House  of  Refuge.*' 

The  third  objection  that  the  use  for  hospital 
purposes  is  temporary  only  is  not  sustained  by 
the  facts.  It  is  true  that  such  use  is  limited  to 
the  months  of  pleasant  weather,  in  the  summer 
and  autumn,  but  this  does  not  make  it  temporary. 
So  far  as  appears  the  farms  are  regularly  and  per- 
manently devoted  to  that  purpose,  though  from 
its  nature  its  enjoyment  is  only  practicable  during 
part  of  the  year.  But  a  church  does  not  cease 
to  be  exempt  because  it  is  closed  and  the  pastor 
has  a  vacation  in  the  summer.  It  is  the  character 
of  the  use,  not  the  amount  of  it,  that  determines 
the  title  to  exemption.  The  cases  cited  on  this 
point  do  not  touch  the  real  question.  Moore  v. 
Taylor,  147  Pa.  481,  was  a  case  of  property  un- 
doubtedly exempt  as  a  church  at  the  beginning 
of  the  year,  passing  into  private  hands  for  use  as 
a  dwelling,  and  as  such  undoubtedly  taxable. 
The  only  question  was  whether  the  year  could 
be  apportioned  for  purposes  of  taxation,  and  it 
was  held  that  it  could,  and  the  exemption  ter- 
minated as  soon  as  the  title  changed  and  the  use 
as  a  church  ended.  Phila.  v.  Barber,  160  Pa. 
123,  was  the  same  question  of  the  division  of 
the  year,  from  the  converse  position,  the  prop- 
erty having  been  taxable  at  the  first  and  acquired 
by  the  church  during  the  running  of  the  year. 
It  was  held  that  the  most  the  church  could  claim 
was  exemption  after  its  title  accrued.  The  other 
question  in  the  case,  on  which  the  decision  was 
put,  was  that  where  part  of  the  church  was  rented 
out  for  school  rooms  during  the  week,  the  use  of 
it  by  the  church  on  Sunday  would  not  entitle  it 
to  exemption,  as  the  use  was  concurrent  and  not 
exclusive.  The  use  in  that  case  was  for  purposes 
not  connected  at  all  with  the  church,  and  was 
for  profit  only,  thus  bringing  the  case  clearly 
within  the  class  of  which  Sunday  School  Union 
V,  Philadelphia,  161  Pa.  307,  has  been  already 
cited  as  the  example. 

This  case  therefore  belongs  to  the  second  class 
above  mentioned,  where  the  property  is  used 
directly  for  the  purposes  and  in  the  operation  of 
the  charity,  though  it'  is  managed  at  the  same 
time  so  as  to  secure  some  return  and  thus  keep 
down  the  expenses.  It  may  be  that  the  acreage 
is  larger  than  is  necessary  or  really  useful  for  the 
number  of  patients  which  the  other  facilities  of 
the  hospital  enable  it  at  present  to  treat  there, 
but  as  the  fact  is  not  found  by  the  learned  Court 
below,  and  is  not  clear  on  the  evidence,  we  do 
not  assume  it  as  true. 

Decree  reversed,  bill  reinstated,  and  injunc- 
tion directed  to  be  issued  as  to  the  farms  not 
rented.     Costs  to  be  paid  by  the  appellees. 

w.  D.  N. 


Jan.  -95.341.  March  8,  1895. 

Van  Reed  v.  Jones  etal. 

Legacy-^  Charge  upon  lands  —  Apportionment, 

Where  part  of  land  subject  to  a  charge  is  sold  by  judi- 
cial  sale,  any  apportionment  which  the  owner  of  the 
charge  and  the  party  to  pay  agree  upon  is  binding. 

In  the  absence  of  such  agreement,  apportionment  of 
the  encumbrance  should  be  based  upon  the  respective 
values  of  the  various  portions. 

Where  an  apportionment  has  been  recognized  by  the 
life-ow  ncr  of  the  charge  for  many  years,  it  cannot  be  re- 
opened &nd  arrearages  of  the  difference  between  what  has 
been  paid  and  what  the  legal  rule  would  have  required, 
be  exacted  by  the  life  owner's  administrator;  but  his  heirs* 
who  claim  in  their  own  right  as  lemaindermen.  are  not 
bound  by  past  payments,  and  may  claim  for  the  future  on 
the  legal  basis. 

Carpenter  z/.  Koons,  20  Pa.  222,  followed. 

Appeal  of  Jacob  Van  Reed,  from  the  decree 
of  the  Orphans*  Court  of  Berks  County,  entered 
upon  a  petition  tnade  by  appellant  and  to  which 
Samuel  B.  Jones,  William  H.  Jones  and  Mary 
Agnes  Getz  made  answer. 

On  May  28,  1894,  Jacob  Van  Reed,  the  ap- 
pellant, presented  his  petition  to  the  Orphans' 
Court  of  Berks  County  setting  forth  that  he  is 
the  owner  of  a  tract  of  25 1  acres  and  22  perches, 
subject  to  its  proportionate  share  of  a  charge  of 
1 2000  imposed  upon  a  tract  of  604  acres  and 
134  perches,  amounting  to  ;j82o.72,  and  asking 
leave  to  pay  this  sum  into  Court  to  be  distributed 
to  those  entitled  thereto.  The  answers  filed 
alleged  that  the  proportionate  share  of  the  charge 
upon  the  Van  Reed  tract  is  J1043.49.  The 
charge  arose  in  this  way : — 

Samuel  Jones  died,  testate,  on  the  30th  day 
of  December,  1849.  seized  of  a  tract  of  land 
situate  in  Lower  Heidelberg  township,  Berks 
coiinty,  containing  604  acres,  134  perches,  upon 
which  he  charged  |2ooo,  directing  that  the  in- 
terest thereon  be  paid  to  his  son,  John  H.  Jones, 
during  his  lifetime,  and  after  his  death  to  his 
sons,  Samuel  B.  Jones  and  Thomas  B.  Jones,  or 
the  survivor  of  them ;  and  if  they  died  under 
age,  without  lawful  issue,  then  over  to  the  chil- 
dren of  the  testator.  This  tract  of  land  was  ap- 
praised at  148,387,  or  |8o  an  acre.  Thomas 
H.  Jones,  the  eldest  son  of  the  testator,  accepted 
the  tract  at  the  appraisement,  as  provided  under 
the  will  of  his  father.  On  May  16,  1850,  Thomas 
H.  Jones  conveyed  an  undivided  one-half  inter- 
est in  said  tract  of  land  to  James  Darrah,  and 
shortly  thereafter  died. 

John  V.  R.  Evans  and  Reese  Davis,  the  ad- 
ministrators of  Thomas  H.  Jones,  were  author- 
ized by  an  Act  of  Assembly,  passed  March  9, 
1851,  P.  L.  282,  to  sell  the  interest  of  Thomas 
H.  Jones  and  James  Darrah  in  said  tract  of  land. 
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subject  to  the  charge  of  $2000,  as  aforesaid. 
Thereafter,  fin  October  11,  185 1,  the  adminis- 
trators as  aforesaid,  under  the  supervision  and 
approval  of  the  Orphans*  Court  of  Berks  County, 
sold  189  acres,  129  perches  of  said  tract  of  604 
acres,  134  perches  to  TysherStitzel,  at  I65.50 
per  acre,  subject  to  a  charge  of  J628,  as  the  pro- 
portionate part  of  the  whole  charge  of  I2000. 
The  sum  was  arrived  at  by  subjecting  each  acre 
to  its  equal  proportionate  share  of  the  total 
charged.  This  tract  is  now  owned  by  Henry  H. 
Yost,  who  took  it  subject  to  the  original  charge 
of  $628. 

On  October  13,  1852,  the  remainder  of  the 
604  acres,  1 34  perches  was  sold  by  the  sheriff  of 
Berks  county,  upon  executions  issued  against 
James  Darrah,  in  whom  the  title  had  vested 
through  proceedings  in  partition,  and  sold  a  por- 
tion to  appellant  and  a  portion  to  William  Strong, 
whose  share  afterwards  was  sold  to  divers  persons. 

Answers  were  filed  by  Samuel  B.  Jones,  a 
surviving  son  of  John  H.  Jones  and  Mary  Agnes 
Getz,  administratrix  of  the  estate  of  John  H. 
Jones,  claiming  that  Van  Reed*s  lands  were 
charged  with  $1043.49,  and  that  there  was  due 
to  the  estate  of  John  H.  Jones,  on  account  of 
unpaid  interest,  $517.01,  and  interest  on  said 
unpaid  interest  amounting  to  $620.40,  together 
with  $21.21  interest  on  the  original  charge  from 
January  i,  1894. 

The  petitioner  asked  leave  to  pay  $820.72 
into  Court  so  as  to  free  his  portion  of  the  land 
from  the  proportionate  part  of  the  legacy  to 
which  it  was  still  subject. 

The  Orphans'  Court  adjudged  as  to  the  charge 


Exceptions  were  filed  to  this  adjudication  and 
dismissed,  which  was  assigned  for  error  and  peti- 
tioner appealed. 

IV.  K,  Stevens^  for  appellant. 

The  Orphans'  Court  of  Berks  County,  in  which 
was  vested  the  supervision  of  the  sale  of  the 
whole  tract  of  604  acres  and  134  perches,  by  the 
Act  of  1 85 1,  having  adopted  the  method  of 
charging  the  $2000  uoon  each  acre  in  equal  pro- 
portions, subsequent  purchasers  would  take  sub- 
ject to  their  proportionate  shares  to  be  computed 
upon  the  same  basis. 

Gibble's  Estate,  134  Pa.  377. 

In  no  event  could  the  administratrix  of  John 
H.  Jones  recover  interest  upon  arrears  unpaid. 

76. 


Brown  v.  Campbell,  I  S.  &  R. 
Bank  v.  Com.,  10  Pa.  453. 
Porter  V.  C6m  ,17  Id.  17. 
Pass.  Ry.  v,  Phila.,  51  Id.  468. 

Cyrus  G.  Derr,  {B.  F,  Dettra  with  him), 
for  appellees. 

When  an  entire  tract  of  land  is  subjected  to 
a  pecuniary  charge  and  part  of  the  land  is  sold 
subject  to  part  of  the  charge,  the  remainder  of 
the  land  remains  bound  by  the  remainder  of  the 
charge  without  regard  to  how  the  amount 
charged  upon  the  land  sold  was  ascertained  or 
fixed. 

Mere  acceptance  of  a  creditor  of  a  less  sum 
than  due  without  any  additional  consideration,  is 
not  an  extinguishment  of  the  debt. 

Filch  V.  Sutton,  5  East.  230. 
Where  an  annuity  is  charged  upon  a  tract  of 
under  the"^ will  of  Samuef  Jones  on  the  tract  of  j  land  and  the  land  is  afterwards  subdivided,  com- 
251  acres  and  22  perches  now  owned  by  Jacob  ing  under  the  ownership  of  divers  persons,  it  is 
Van  Reed  and  which  was  part  of  the  tract  of.  the  duty  of  each  owner  to  ascertain  the  propor- 
604  acres  and  134  perches  upon  which  said  will  tion  of  the  annuity  which  he  is  liable  to  pay,  and 
charged  $2000  to  secure  an  annuity  of  the  inter- '  to  pay  it,  and  if  one  of  such  owners  knowingly 
est  to  John  H.  Jones  for  life,  as  follows :  1  pays  the  annuitant  less  than  his  share,  represent- 

I.  That  there  is  charged  thereon,  under  said '  i^g  to  him  that  the  sum  paid  is  the  correct 
will,  the  sum  of  $1043.38,  which  is  payable,  [amount,  and  the  annuitant  receives  it  upon  the 
with  interest  from  the  death  of  John  H.  Jones,  faith  of  such  representation,  the  circumstances 


May  3,  1894,  to  the  present  time,  to  Samuel  B 
Jones,  son  of  John  H.  Jones,  and  William  Jones, 
a  son  of  Thomas  B.  Jones.' 

2.  That  there  remain  charged  thereon  any 
unpaid  balances  of  interest  on  the  said  $1043.38, 
which  accrued  during  the  lifetime  of  John  H. 
Jones,  between  the  purchase  of  said  land  by 
Jacob  Van  Reed  and  the  death  of  John  H. 
Jones,  with  interest  on  such  balances  to  this 
date,  from  the  time  they  were  payable  in  the 
lifetime  of  John  H.  Jones;  and  also  the  inter- 
est on  said  charge  from  January  i,  1894,  to  the 
death  of  John  H.  Jones,  May  3, 1894 ;  and  that 
Mary  Agnes  Getz,  administratrix  of  John  H. 
Jones,  is  entitled  to  a  decree  for  the  sums  due 
under  this  conclusion. 


constitute  a  wrong  and  an  injustice  to  the  annuit- 
ant, and  the  landowner  is,  in  consequence,  lia- 
ble for  interest  upon  the  deficits  in  his  pay- 
ments from  the  time  of  their  maturity  respec- 
tively. 

July  18,  1895.  Mitchell,  J.  The  testator 
charged  the  land  as  a  whole  with  the  payment  of 
$2,000.  That  sum  was  due,  therefore,  from  the 
six  hundred  and  four  acres,  and  from  each  and 
every  acre  equally  with  the  rest.  When  the 
first  sale  took  place,  in  1851,  to  Stitzel,  the 
parties,  with  the  approval  of  the  Orphans'  Court, 
adopted  an  apportionment  of  the  charge  accord- 
ing to  the  acreage.  This  undoubtedly  left  the 
remaining    acres    subject   to   $1,372,    likewise 
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continued  jointly  liable.  That  was  an  action 
for  contribution  by  the  purchaser  of  the  lot  last 
sold,  against  the  purchaser  of  the  first  lot,  to  re- 
cover the  excess  which  he  had  been  obliged  to 
pay  on  the  common  encumbrance.  The  Judge, 
at  the  trial,  had  instructed  the  jury  that  the  last 
lot  was  liable  for  the  whole.  This,  as  already 
said,  was  the  main  point  in  the  case,  and  it  was 
held  to  be  error,  but  in  the  opinion,  C.  J. 
Black  said :  *'  Two  purchasers  at  a  sheriff's  sale, 
subject  to  a  mortgage  which  is  a  common  encum- 
brance on  the  land  of  both,  stand  on  a  level. 
Neither  of  them  has  done  or  suffered  anything 
which  entitled  him  to  a  preference  over  the 
other.  Equality  is  equity.  They  must  pay  the 
mortgage  in  proportion  to  the  value  of  their  re- 
spective lots."  He  also  said  that  the  bids  at  the 
sheriff's  sale  were  only  a  circumstance  which 
the  jury  would  consider  in  arriving  at  the  true 
value  of  the  lots. 

The  rule  of  apportionment  thus  announced 
was,  probably,  the  best  that  could  be  found  for 
that  case.  The  lots  were  city  lots,  the  relative 
size  or  improvements  of  which  do  not  appear. 
A  difficulty,  however,  which  the  report  does  not 
clear,  is  suggested  by  the  query,  which  time  is  to  be 
taken  for  the  valuation  when  the  sales  are  with 
a  considerable  interval  between.  This  and  other 
questions  which  might  arise  give  us  some  doubt 
whether,  if  the  point  were  now  to  be  decided  as 
new,  the  relative  value  of  the  lots,  particularly 
in  cases  like  the  present,  where  they  represent  a 
considerable  acreage,  is  always  the  proper  basis 
of  apportionment.  But  as  the  rule  announced, 
though  somewhat  obiter  in  Carpenter  ?;.  Koons, 
has  stood  unchallenged  for  forty  years,  we  do 
not  think  it  well  now  to  depart  from  it,  unless 
in  exceptional  cases,  like  Gibble's  Estate,  134 
Pa.  366,  where  the  acts  of  the  parties  have  made 
a  different  rule  necessary  to  an  equitable  result. 
If  the  question  here  were,  as  the  question  of 
interest  was,  between  appellant  and  John  H. 
Jones,  there  would  be  strong  equity  for  making 
an  exception,  as  in  Gibble's  Estate,  but  as  the 
remaindermen,  as  Jones*  children  may  be  called, 
are  not  bound  by  the  course  of  conduct  before 
their  rights  accrued,  the  case  cannot  be  taken  out 
of  the  rule  on  that  ground. 

Decree  reversed  as  to  arrearages,  and  interest 
thereon  charged  to  appellant.  Costs  to  be  paid 
by  appellees.  w.  d.  n. 


charged  on  the  whole,  and  equally  on  each  acre 
of  it.     When  this  remainder  was  sold,  in  1852, 
by  the  sheriff,  it  was  divided,  for  reasons  and  by 
authority  which  do  not  appear,  and  two  hundred 
and  fifty-one  acres  sold  to  appellant  at  something 
over  sixty- four  and  a  halP  dollars  an  acre,  while 
one  hundred  and  seventy-one  acres  were  sold  to 
Strong  at  a  trifle  less  than  thirty  dollars  an  acre. 
No  mention  was  made  of  the  mode  of  apportion- 
ment.    Probably  the  sheriff  or  the  Court  con- 
trolling the  execution  could  have  fixed  terms  of 
sale  which  would  have  settled  the  question,  but 
they  did  not  do  so.     Nor  did  the  parties,  that  is, 
the  purchasers,  and  John  H.  Jones,  to  whom  the 
interest  on  the  encumbrance  was  payable,  make 
any  agreement  on  the  subject,  though  each  pur- 
chaser, on  his  own  behalf,  came  to  an  under- 
standing and  agreement  with  Jones.     Strong  as- 
sumed the  law  to  be  that  apportionment  should 
be  made  according  to  the  value  of  the  parts  as 
shown  by  the  price  paid  at  the  sale,  and  he  and 
his  successors  in  title,  down   to   the  death  of 
Jones,  have  been  paying  interest  on  that  basis. 
Appellant,  on  the  other  hand,  claimed  that  the 
apportionment  should  be  by  the  acre,  and  Jones 
acquiesced  in  that  arrangement  and  received  the 
interest  on  that  basis,  for  forty  years,  until  his 
death.     So  far  as  the  interest  is  concerned,  this 
is  conclusive.     The  interest  was  his,  and  there 
was  no  rigid  rule  of  law  as  to  the  apportionment 
of  it  which  would  prevent  his  doing  as  he  pleased 
with  it.     Any  apportionment,  therefore,  which 
he  and  the  party  to  pay  agreed  upon  became 
binding.     There  is  no  evidence  of  any  fraud  or 
deception  which  would  entitle  his  administratrix 
or  the  Courts  to  change  it.     The  charge  against 
appellant,  therefore,  of   alleged   arrearages  of 
interest  for  forty  years  was  erroneous,  and  must 
be  struck  off.     Even  if  it  had  been  correct  to 
charge  arrears  at  all,  the  earlier  ones  had  long 
been  barred,  and  it  was  not'in  any  aspect  a  case 
for  allowance  of  interest  on  interest :    R.  W.  Co. 
V.  Phila.,  51  Pa.  465, 

John  H.  Jones,  however,  was  entitled  only  to 
the  interest  during  his  life,  and  at  his  death  the 
principal  became  due  to  his  children.  They 
were  not  bound  by  his  agreements  with  appel- 
lant and  the  other  owners  of  the  land.  The 
question  of  apportionment  as  to  the  principal  of 
the  charge  is,  therefore,  still  open.  The  learned 
Judge  below  held  that  it  should  be  by  the  ratio 
of  the  values  of  the  lots  as  shown  by  the  sheriff's 
sale,  in  1852,  and  relied  upon  Carpenter  v, 
Koons,  20  Pa.  222,  as  sustaining  this  mode. 

The  principal  point  decided  in  Carpenter  v, 
Koons  was  that  the  rule  that  parts  of  land  sold 
subject  to  a  common  encumbrance  are  liable  in 
the  inverse  order  of  sale,  did  not  apply  to  parts 
sold  at  sheriff's  sale  at  different  times  though  both 
subject  to  a  paramount  mortgage,  but  that  both 


Price's  Appeal. 

For  the  syllabus  of  this  case  appearing  on 
page  531  substitute  the  following: 

A  will  which  disposes  of  personally  only,  and  is  in- 
valid by  the  law  of  the  tesUtor's  domicile,  is  not  enliiled 
to  probate  in  this  State. 
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894, 154. 


Attachment  under  Act  of  i86g — Fractions  of  a 
day — Liens,  priority  of, 

A  writ  of  attachment  under  the  Act  of  March  17,  1869, 
I  5,  as  between  successive  writs  under  that  Act,  is  a  lien 
from  the  time  the  writ  comes  into  the  hands  of  the  proper 
officer  for  service ;  and  as  between  it  and  a  writ  of  foreign 
attachment  served  later  upon  the  same  day  is  a  prior  lien. 

Rule  for  judgment  against  the  garnishees  upon 
-answers  to  interrogatories. 

-A.  F,  Custis,  for  plaintiff;  /ohn  Weaver,  for 
garnishee;  Leoni  Afeiick,  for  foreign  attachment. 

July  2,  1895.  Pennypacker,  J.  This  suit 
was  commenced  by  an  attachment  under  the  Act 
of  March  17,  1869,  Purd.,  Vol.  i,  p.  70,  which 
was  issued  September  10,  1894,  left  with  the 
sheriff  at  10.30  a.  m.,  and  served  upon  the  gar- 
nishees at  10.55  A.  M.  upon  the  day  that  it  was 
issued.  Judgment  was  obtained  against  the  de- 
fendant December  22,  1894,  for  I1334.77. 

On  the  same  day  a  writ  of  foreign  attachment 
was  issued  at  the  suit  of  Halsey  Fitch  et  aL,  to 
use,  against  the  defendant,  in  which  bail  was 
fixed  at  ^2,566.68,  and  on  the  same  day  was  left 
with  the  sheriflF  at  11.13  a.  m.,  ^^^  served  upon 
the  garnishees  at  2.50  p.  »r. 

The  answers  of  the  garnishees  set  up  these  I  under  the  Act  they  have  priority  "in  the  order 
facts  and  admit  that  they  have  in  their  possession  of  lime  in  which  they  are  issued  to  the  said  offi- 
the  sum  of  ^1911.35  belonging  to  the  defendant,  cer."  That  can  only  be  the  case  upon  the  the- 
The  question  to  be  determined  is  whether,  in  a  ory  that  each  writ  becomes  a  lien  at  the  time  the 
case  of  this  kind,  the  law  will  consider  fractions  officer  receives  it. 
of  a  day  and  give  the  preference  in  distribution       In  the  case  of  The  Bank  v,  Hilgert,  3  Penny- 


from  the  time  of  its  receipt  by  the  officer  exe- 
cuting it.     We  are  urged  to  apply  the  rule  of 
Long's  Appeal  and  Baldwin's  Appeal  to  the  facts 
of  the  present  case.     The  process  under  the  Act 
of  1869  difiers  materially,  however,  from  foreign 
attachment  and  attachment  execution  in  one  im- 
portant respect,  and  in  this  respect  is  much  more 
like  the  writ  of  fieri  facias.     The  writ  of  for- 
eign attachment  under  the  Act  of  June  13, 1836, 
sec.  50,  and  attachment  execution  under  the 
Act  of  June  16,  1837,  sec.  37,  are  only  liens 
from  the  time  of  service,  while  the  attachment 
under  the  Act  of  1869,  at  least  as  between  suc- 
cessive writs  under  that  Act,  is  a  lien  from  the 
time  the  writ  comes  into  the  hands  of  the  proper 
officer  for  service.    Section  5  of  the  Act  of  1869 
provides  :  **In  case  two  or  more  attachments  are 
issued  against  the  same  party  defendant,  the  one 
first  in  the  hands  of  the  proper  officer  for  service 
shall  have  the  prior  lien,  and  so  on  as  to  other 
writs  issued  in  pursuance  of  this  Act,  in  the  order 
of  time  in  which  they  are  issued  to  said  officer." 
Whtle  the  language  of  this  section,  if  looked 
at  narrowly,  is  limited  to  "writs  issued  in  pur- 
suance of   this  Act,"  nevertheless  its  purpose 
appears  to  be  to  fix  the  time  at  which  the  lien  of 
a  writ  issued  under  the  Act  shall  commence.  The 
first  writ  is  to  have  a  **prior  lien."     How  can  it 
have  a  prior  lien  unless  its  lien  becomes  fixed  at 
the  time  the  writ  comes  into  the  hands  of  the 
proper  officer?    The  words  imply  that  there  is 
one  lien  which  is  earlier  in  time  and  another  lien 
which  is  later.     In  case  there  are  several  writs 


packer,  440,  Judge  Ludlow,  whose  opinion  was 
affirmed  by  the  Supreme  Court,  says :  **Upon 
the  question  of  priority  of  lien  we  are  also  of  the 
opinion  that  the  lien  of  these  attachments  dates 
from  the  time  the  writs  were  issued  and  came  into 


to  an  attachment  under  the  Act  of  1869  over  a 
foreign  attachment,  which  went  into  the  hands 
of  the  sheriff  and  was  served  at  a  later  hour  upon 
the  same  day. 

In  Long's  Appeal,  23  Pa.  297,  it  was  held 
that,  as  between  several  writs  of  foreign  attach- 1  the  hands  of  the  proper  officer  for  service  and 
ment  served  upon  the  same  day,  there  was  no  I  not  from  the  time  of  service  on  the  garnishee." 
priority  of  payment,  and  the  decision  is  based]  In  the  case  of  The  Bank  v.  Hunter,  19  Phila. 
upon  the  principle  that  in  judicial  and  other !  486,  Judge  Willson  says  :  ** In  its  operation  the 
public  proceedings  there  are  no  fractions  of  a  i  Act  of  1869  makes  an  attachment,  though  it  is 
day,  and  that  all  transactions  of  the  same  day  not  a  writ  of  execution,  to  resemble  in  respect 
are  in  general  regarded  as  occurring  at  the  same  [of  priority  of  lien  the  writ  of  fi.  fa.,  which  is 
instant  of  time.  I  made  by  the  statute  to  bind  the  property  of  the 

In  Baldwin's  Appeal,  86  Pa.  483,  it  was  held  defendant  from  the  time  when  it  is  delivered  to 
that  the  same  rule  applies  to  writs  of  attachment !  the  sheriff."  While  the  questions  raised  in  those 
execution.  In  that  case  it  was  considered  that '  cases  were  diflferent,  these  citations  indicate  that 
the  process  of  attachment  execution  had  an  ap-|the  learned  Judges  there  entertained  the  same 
proximate  relationship  to  that  under  a  writ  of  view  of  section  5  of  the  Act  of  1869  which  is 


foreign  attachment,  and  was  to  be  distin- 
guished from  a  writ  of  fieri  facias,  which  the 
Act  of  June  16,  1836,  provides  shall  be  a  lien 


here  expressed.  We  think,  therefore,  that  judg- 
ment should  be  entered  for  the  plaintiflf  for  the 
amount  of  his  judgment  and  interest,    r.  b.  n. 
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Vol.  XXXVI.]  FRIDA  K,  SEPT.  6,  i8^.  [No.  30. 

g)U3prenie  Court. 

July,  '94, 42.  May  20,  1895. 

Seitz  V.  Seitz. 

Evidence — Witnesses ,  competency  of-^Husband 
and  wife — Act  of  May  23  ^  1887 — Confident 
tial  communications — Divorce, 

Under  secrion  5  of  the  Act  of  May  33,  1887,  where,  in 
a  proceeding  for  divorce,  the  respondent  has  been  per- 
sonally served  with  the  subpoena,  the  libellant  may  testify 
to  the  conduct  of  her  husband  which  she  has  witnessed, 
or  to  his  statements  made  to  her  touching  the  ground  of 
complaint. 

Whether  a  communication  is  to  be  regarded  as  confi- 
dential depends  upon  its  character  as  well  as  the  relation 
of  the  parties ;  if  not  made  because  of  the  relation  of  the 
parties  and  in  the  confidence  which  that  relation  inspires 
and  which  it  is  the  policy  of  the  law  to  hold  inviolate,  it 
is  not  privileged. 

Appeal  of  Susan  Seitz,  from  the  judgment  of 
the  Common  Pleas  of  Lancaster  County. 

Susan  Seitz,  the  appellant,  presented  her  peti- 
tion for  a  subpoena  for  divorce  from  the  bonds 
of  matrimony  contracted  with  her  husband. 
Christian  Seitz,  on  the  ground  of  adultery.  The 
subpoena  was  obtained,  was  served  personally  on 
the  respondent,  an  issue  framed  at  his  request 
and  tried,  the  defendant  appearing  and  defend- 
ing. After  eight  witnesses  had  been  heard  for 
the  plaintiff  the  Court  directed  a  verdict  for  the 
defendant.  On  the  trial  the  Court  refused  to 
permit  the  plaintiff  to  testify,  either  as  to  any 
admissions  of  the  appellee  to  her  of  his  adultery 
or  adulterous  contracts  with  other  women,  or  as 
to  any  personal  knowledge  which  she  had  of  his 
adulterous  acts,  such  refusal  being  based  on  the 
ground  that  as  to  his  admissions  ^e  was  incom- 
petent to  testify  against  him,  because  they  were 
confidential  communications,  and  as  to  her 
knowledge  of  his  acts  she  was  incompetent  to 
testify  to  anything  showing  adultery. 

Verdict  for  defendant  and  judgment  thereon. 

Plaintiff  appealed,  assigning  for  error  the  re- 
fusal to  permit  the  plaintiff  to  testify  as  above 
noted  and  the  direction  to  find  for  defendant. 

John  A.  Coyle^  {H.  M,  North  with  him),  for 
appellant. 

The  plaintiff  was  competent  to  testify  fully  in 
a  proceeding  for  divorce  for  any  cause ;  she  was 
competent  to  testify  that  she  caught  her  husband 


in  the  act  of  adultery,  or  any  other  situation 
from  which  his  adultery  might  be  inferred ;  that 
he  asserted,  confessed  and  admitted  it.  She  was 
competent  to  make  out  her  whole  case. 

Act  of  May  23,  1887,  clause  (c),  sec.  5. 

The  declarations  of  the  husband  in  this  case 
were  not  confidential  within  the  rule. 

Greenleafs  Evidence,  §§  334,  337,  (14th  Ed.) 

1  Wharton  on  Evidence,  J  427. 
Cornell  v.  Vanartsdalen,  4  Pa.  364. 
Robb*s  Appeal,  98  Id.  501. 
Peiffer  v.  Lytle,  58  Id.  386. 
Matchin  v,  Matchin,  6  Id.  338. 

The  question  does  not  depend  upon  the  im- 
portance of  a  communication,  but  on  the  char- 
acter of  it.  It  must  contain  an  element  of  con- 
fidence and  an  intention  that  it  shall  never  be 
disclosed. 

Am.  &  Eng.  Encyc.  of  Law,  pages  131  and  136. 

W.  M,  Franklin  and  C.  /.  Landis,  (with 
them  B.  F.  Davis),  for  appellee. 

Communications  between  husband  and  wife 
are  privileged. 

Cornell  v,  Vanartsdalen,  4  Pa.  364. 

Hitner's  Appeal,  54  Id.  1 10. 

Homan  v.  Homan,  12  Weekly  Notes,  86. 

Brock  V.  Brock,  116  Pa.  109. 

Cornelius  v,  Hambay,  150  Id.  359. 

A  charge  of  adultery  against  a  husband  in  a 
libel  for  divorce  is  not  sustained  by  the  testi- 
mony of  the  wife  to  circumstances  of  suspicion 
alone. 

Graham  v.  Graham,  153  Pa.  450. 

"In  a  divorce  case  evidence  of  the  confession 
of  the  defendant,  especially  when  given  only  by 
the  oath  of  the  plaintiff,  is  of  no  value  without 
proof  of  corroborating  circumstances." 

Edwards  v,  Edwards,  3  Pitts.  R.  333. 

''Mere  admissions  or  declarations  unsupported 
by  any  other  proof,  or  by  corroborating  circum- 
stances, are  not  sufficient  to  justify  a  decree  of 
divorce  on  the  grounds  of  adultery.'* 

Eshbach  v,  Eshbach,  23  Pa.  345. 
Matchin  v,  Matchin,  6  Id.  332. 
Quick  V.  Quick,  6  Kulp,  137. 

Even  if  an  offence  were  committed,  condona- 
tion may  be  inferred  from  great  length  of  time 
either  in  commencing  or  prosecuting  a  suit. 

"A  condonation  may  be  inferred  from  the 
party's  neglecting  to  prosecute  a  suit  for  divorce 
which  he  has  already  commenced  ;  and  this  cir- 
cumstance, contrary  to  the  general  rule,  has  been 
held  to  press  more  heavily  against  the  wife  than 
the  husband." 

2  Bishop  on  Blarriage  and  Divorce,  sec.  48. 
Condonation  is  always  a  bar. 

Act  of  March  13,  1815,  P.  L.  150,  sec.  7. 
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If  the  offers  had  been  allowed,  the  evidence 
would  have  been  of  no  avail,  for  they  lacked 
corroboration.  It  will  be  seen  that  there  was  no 
sufficient  evidence  to  justify  a  verdict  for  the 
plaintiff,  and  in  such  a  case  the  Supreme  Court 
will  not  reverse  even  though  the  ruling  of  the 
Court  below  was  erroneous.  As  was  held  in 
Houser  v.  Lightner,  i  Lancaster  Law  Review, 
374,  by  Green,  J.:— 

"Where  the  testimony  produced  by  the  op- 
ponents of  a  will  at  the  trial  of  an  issue  devisavit 
vel  non  is  insufficient  to  set  the  will  aside,  the 
Supreme  Court  will  not  reverse  for  an  error  of 
the  Court  below,  in  affirming  a  point  of  the  pro- 
ponent of  the  will." 

July  i8, 1895.  Fell,  J.  On  the  trial  of  an 
issue  in  a  proceeding  for  divorce  in  which  the 
respondent  had  been  personally  served  with  the 
subpoena,  the  libellant  was  not  allowed  to  testify 
to  the  conduct  of  her  husband  which  she  had 
witnessed,  nor  to  his  statements  made  to  her 
touching  the  ground  of  her  complaint.  Clause 
(c),  sec.  5  of  the  Act  of  23rd  May,  1887,  makes 
either  party  in  a  proceeding  for  divorce  compe- 
tent to  testify  against  the  other  when  personal 
service  of  the  subpoena  or  rule  to  take  deposi- 
tions has  been  made,  or  the  opposite  party  ap- 
pears and  defends.  The  libellant  was  clearly 
competent  to  testify  to  anything  she  had  seen. 
The  Act  removes  all  disqualifications  on  the 
ground  of  interest  or  policy  of  law  except  as 
provided  in  sec.  5,  and  she  was  within  the  ex- 
ception which  permits  husband  and  wife  to  tes- 
tify against  each  other. 

It  has  been  argued  that  the  statements  made 
by  the  respondent  were  properly  excluded  on 
the  ground  that  they  were  confidential  commun- 
ications. Whether  a  communication  is  to  be 
considered  as  confidential  depends  upon  its  char- 
acter as  well  as  upon  the  relation  of  the  parties. 
It  is  essential  that  it  should  be  made  in  confi- 
dence and  with  the  intention  that  it  should  not 
be  divulged.  The  privilege  is  based  upon  con- 
siderations of  public  policy,  as  in  the  case  of 
husband  and  wife  to  preserve  the  peace,  har- 
mony and  confidence  of  their  relation,  and  in 
the  case  of  attorneys  and  client  to  secure  the 
unreserved  communication  which  the  ends  of 
justice  require.  If  not  made  because  of  the  re- 
lation of  the  parties  and  in  the  confidence  which 
that  relation  inspires  and  which  it  is  the  policy 
of  the  law  to  hold  inviolate,  it  is  not  privileged. 
Ordinarily  it  might  be  inferred  that  communica- 
tions made  by  a  husband  to  his  wife  were  made 
with  the  intent  and  in  the  confidence  mentioned, 
but  the  circumstances  and  the  nature  of  the 
statement  repel  such  a  presumption  in  this  case. 
The  disclosures  sought  to  be  made,  as  indicated 
by  the  questions  objected  to,  did  not  relate  to 


the  confession  of  a  penitent  husband  who  had 
confided  to  his  wife  the  story  of  his  wrong-do- 
ing, but  to  a  boastful  and  defiant  declaration  of 
his  misconduct  and  of  his  intention  to  openly 
persist  in  his  course,  accompanied  by  insolent 
and  brutal  taunts.  No  considerations  of  domes- 
tic peace  and  harmony  or  of  the  sanctity  of  the 
marital  relation  forbid  their  disclosure  to  redress 
the  wrongs  of  the  injured  party.  They  did  not 
arise  from  the  confidence  existing  between  the 
parties,  but  from  the  want  of  it. 

The  question  referred  to  in  the  first  assign- 
ment might  have  been  objected  to  because  of  its 
form,  and  the  offer  contained  in  the  fourth  as- 
signment appears  to  have  been  admitted.  These 
assignments  are  overruled,  and  the  remaining 
assignments  of  error  are  sustained. 

The  judgment  is  reversed  with  a  venire  facias 
de  novo. 

w.  M.  s.,  jr. 


Jan.  *95,  207.  May  20,  1895. 

Graybill  v.  The  Penn  Township  Mutual 
Fire  Insurance  Association  of  Lan- 
caster  County,  Pa. 

Contracts — Fire    insurance    policies — Use    of 
word  ** contents*'  in — How  construed. 

Words  must  be  understood  in  the  sense  in  which  they 
are  commonly  used  in  the  business  to  which  the  contract 
in  which  they  are  found  relates. 

The  word  "contents"  in  a  contract  of  insurance  is  not 
a  certain  and  definite  description  of  any  particular  class 
of  goods.  Its  meaning  must  be  ascertain^  by  consider- 
ing the  contract,  the  nature  and  methods  of  the  business 
for  which  the  building  whose  contents  are  to  be  insured  is 
to  be  used,  and  the  understanding  and  intentions  of  the 
parties  as  expressed  at  the  time  of  the  insurance  con- 
tracted for. 

Under  a  policy  of  insurance  certain  buildings,  includ- 
ing a  smotehouse,  were  insured  with  their  contents.  A 
fire  occurred  in  which  the  smokehouse  was  not  burned, 
but  its  contents,  which  had  been  removed  to  a  storage 
room  in  one  of  the  other  buildings,  were  wholly  con- 
sumed. In  an  action  upon  the  insurance  policy  it  ap- 
peared that  when  application  for  insurance  was  made  the 
president  of  the  insurance  company  was  upon  the  ground 
and  saw  the  buildings.  He  was  told  that  the  smoke- 
house would  hold  very  little  goods  at  one  time,  and  that 
as  fast  as  the  goods  were  smoked  they  would  be  trans- 
ferred to  the  other  buildings.  The  president  said  that 
the  smoked  goods  would  be  properly  insured  as  ''con- 
tents" of  the  smokehouse,  and  these  words  were  inserted 
in  the  application  and  policy  with  that  understanding. 
The  plaintiff  having  claimed  that  he  should  recover  the 
full  amount  of  insurance  upon  the  "contents"  of  the 
smokehouse,  the  jury  gave  a  verdict  in  his  favor : 

Hild^  that  the  submission  of  the  above  evidence  to  the 
jury  was  not  a  reformation  of  the  policy,  but  only  a  find- 
ing by  the  juiy  of  the  meaning  of  the  word  "contents'*  in 
the  policy ; 

Ald^  also,  that  the  verdict  was  sustained  by  the  evi- 
dence. 
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Appeal  of  The  Penn  Township  Mutual  Fire 
Insurance  Association  of  Lancaster  County,  Pa., 
defendant,  from  the  judgment  of  the  Common 
Pleas  of  Lancaster  County,  in  an  action  of  as- 
sumpsit, brought  by  Hiram  B.  Graybill  against 
said  defendant,  to  recover  upon  a  fire  insurance 
policy  issued  by  the  said  defendant  to  Hiram  B. 
Graybill. 

Upon  the  trial,  before  Livingston,  J.,  the 
following  facts  appeared  :  Hiram  B.  Graybill,  on 
September  3,  1887,  executed  a  written  applica- 
tion for  membership  and  insurance  in  the  Penn 
Township  Mutual  Fire  Insurance  Association. 
In  this  application  he  asked  for  the  following  in- 
surance :  on  his  two-story  frame  house  and  at- 
tachment, twenty-four  by  thirty-four,  twelve 
hundred  dollars ;  contents,  five  hundred  dollars ; 
wood  house,  twenty  dollars ;  ground  barn  and 
attachment  and  butcher  shop  and  attachment, 
four  hundred  dollars;  contents,  four  hundred 
dollars;  smokehouse,  five  dollars;  contents, 
five  hundred  dollars.  In  the  barn  and  butcher 
shop  were  a  steam  engine  and  a  boiler,  with  the 
apparatus  necessary  for  handling  dressed  cattle 
and  making  sausages. 

In  pursuance  of  this  application  and  conform- 
ing thereto  the  policy  of  insurance  was  issued  to 
him  bv  the  defendant  company. 

The  ground  barn  and  attachment  and  butcher 
shop  and  attachment  which,  together,  were  in- 
sured for  foiir  hundred  dollars,  and  the  contents 
thereof,  also  insured  for  four  hundred  dollars, 
were  destroyed  by  fire,  and  certain  smoked  meat 
which  had  been  stored  there.  None  other  of 
the  insured  property  being  injured. 

'The  insurance  company  offered  to  pay  the 
plaintiff  eight  hundred  dollars  as  the  total  amount 
of  insurances  on  the  property  destroyed ;  but  he 
claimed  that  he  should  also  be  paid  an  additional 
five  hundred  dollars  for  the  contents  of  the 
smokehouse.  On  refusal  this  suit  was  brought. 
The  plaintiff  testified  that  the  president  of  the 
insurance  company,  Jacob  Hershey,  came  to  his 
place,  saw  his  buildings,  including  the  barn, 
butcher  shop  and  ^smokehouse,  8x7  feet  in  di- 
mensions. He  had  pointed  out  to  him  the  meat, 
of  which  "a  couple  of  pieces'*  were  then  in  the 
smokehouse,  and  the  balance,  consisting  of  two 
tons  of  bologna  sausages,  eighteen  or  twenty 
hams,  shoulders,  flitch,  etc.,  were  in  the  meat 
room  two  feet  distant ;  that  he  told  Hershey  that 
he  wanted  the  meat  insured,  "not  the  smoke- 
house, because  it  would  not  hold  that  much.  I 
had  a  separate  room  for  smoking  and  would 
move  it  there." 

This  was  denied  by  Jacob  Hershey  on  behalf 
of  the  defendant. 

The  defendant  submitted  the  following 
points : — 

I.  That  by  the  terms  of  the  policy  the  prop- 


erties of  the  plaintiff  were  insured  in  the  follow- 
ing words,  viz.:  *'Two-story  house  attachment 
1 1, 200,  contents  I500,  wood-house  |2o.oo, 
ground  bam  attachment,  butcher  shop  attach- 
ment I400,  contents  I400,  smokehouse  I5.00, 
contents  $500  ;  and  that  the  uncontradicted  evi- 
dence being  that  only  the  ground  bam  with  at- 
tachment and  butcher  shop  with  attachment  and 
the  contents  of  these  were  destroyed,  the  ver- 
dict can  cover  these  only,  and  cannot  exceed  the 
total  amount  for  which  these  buildings  and  their 
contents  were  insured,  viz  :  ^800  with  interest.** 
Answer.     This  point  is  negatived. 

2.  By  the  terms  of  the  policy  the  ground  bam 
and  attachment  and  the  butcher  shop  and  at- 
tachment were  insured  for  I400,  and  their  con- 
tents also  for  $400,  and  the  verdict,  therefore, 
cannot  exceed  $800  with  interest,  these  being 
the  only  buildings  destroyed.  Answer.  This 
point  is  negatived. 

3.  By  the  terms  of  the  policy  the  smokehouse 
was  insured  for  $5.00  and  its  contents  for  $500, 
and  the  uncontradicted  evidence  being  that  the 
smokehouse  and  its  contents  were  not  destroyed, 
there  can  be  no  recovery  on  account  of  these. 
Answer.     This  point  is  negatived. 

4.  The  policy  being  a  solemn  written  instra- 
ment  is  presumed  to  contain  the  whole  contract 
and  cannot  be  changed  or  overthrown  by  oral 
proof,  unless  the  evidence  be  such  as  would  move 
a  chancellor  to  make  a  decree,  and  this  is  never 
done  upon  the  uncorroborated  evidence  of  a 
single  witness.  The  only  evidence  of  any  other 
agreement  than  the  terms  of  the  policy  in  this 
case  is  the  testimony  of  the  plaintiff,  which  is 
contradicted  by  the  only  other  person  alleged  to 
have  been  present,  and  also  contradicted  by  the 
persuasive  evidence  of  the  policy  itself,  and, 
therefore,  the  jury  may  only  consider  the  con- 
tract between  the  parties  as  contained  in  the 
policy  of  insurance.  Answer.  This  point  is 
negatived. 

5.  Under  all  the  evidence  in  this  case  the  ver- 
dict cannot  exceed  |8oo  with  interest.  Answer, 
This  point  is  negatived.  (First  assignment  of 
error.)  The  Court  charged  the  jury,  inter  alia, 
as  follows : — 

"It  appears  fi;om  the  policy,  as  well  as  from 
the  evidence  given  in  connection  with  it,  that  an 
application  was  made  to  this  company  for  insur- 
ance by  Hiram  B.  Graybill.  Jacob  H.  Hershey, 
the  president  of  the  institution,  came  to  Mr. 
GraybilPs  place,  inspected  the  premises  and  took 
Mr.  Graybill's  application. 

"Mr.  Graybill  says  that  at  the  time  he  took 
the  application  he  told  him  :  'This  meat  I  want 
insured,  not  the  smokehouse,  because  it  would 
not  hold  that  much.  I  had  a  separate  room  for 
smoking  and  would  move  it  in  there.  That's 
the  way  I  always  did.' 
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**[Now,  having  seen  these  premises  and  hav- 
ing heard  that  request,  he  went  home  and  pre- 
pared the  policy  which  has  been  presented  here 
to  you,  and  which  neither  Mr.  Graybill  nor  the 
insurance  company  seem  to  understand ;  at  least, 
they  don't  agree  upon  their  understanding  of  it, 
and,  therefore,  it  is  brought  here. 

"They  do  agree  to  so  much  of  it  as  covers  the 
barn  and  the  other  buildings,  you  will  find  on  the 
policy  when  it  is  presented  to  you,  each  of  which 
were  insured ;  two  were  insured  for  $400,  and 
the  contents,  as  they  say,  for  ^400.  The  other 
portion  they  deny  having  insured  in  those  build- 
ings.- And  they  say  the  smokehouse,  which 
was  insured  at  $s,  and,  as  they  say,  the  contents 
at  ^500,  was  not  burnt ;  and,  therefore,  they  say 
they  are  not  entitled  to  pay,  not  bound  to  pay 
for  this  meat  and  sausage,  burnt  in  the  other 
room  where  Mr.  Graybill  says  he  told  Mr.  Her- 
shey  it  was  to  be  placed  after  being  smoked  in 
the  smokehouse.] 

"There  being  then  some  diflftculty  with  refer- 
ence to  the  understanding  and  construction  and 
the  terms  of  this  agreement  they  have  brought  it 
here. 

"[With  reference  to  the  points  that  have  been 
presented,  I  may  say  that  if  there  were  no  am- 
biguities, no  difference  between  them  as  to  what 
the  contents  of  this  paper  meant,  what  it  was, 
if  full  and  clear  and  easily  understood,  this  first 
point  would  have  to  be  affirmed.  That  is  the 
law  in  cases  where  there  is  no  ambiguity,  where 
easily  understood.  So  I  shall  not  affirm  that 
point. 

"The  second  point.  That  is  true.  There 
must  be  a  verdict  for  |8oo  according  to  their 
own  statement.  They  ask  me  to  say  to  you  the 
verdict  must  be  for  f  800  and  interest  and  noth- 
ing more.  I  cannot  say  that,  because  that  de- 
pends upon  the  construction  put  upon  this 
policy. 

"Were  the  meat  and  sausage  which  the  plaintiff 
claims  was  destroyed,  was  it  covered  by  this  policy 
of  insurance  here  presented  or  not  ?  The  testi- 
mony of  Mr.  Graybill  is,  he  made  application 
for  its  insurance  and  told  the  president  of  the 
company,  who  took  the  application,  where  it  was 
to  be  put  after  it  was  smoked.  He  contends  that 
under  this  policy  it  was  insured ;  this  company 
contend  it  was  not.  And  as  you  find  whether 
it  was  or  was  not  from  the  evidence  under  this 
policy  your  verdict  will  be  increased  or  remain 
firm  at  |8oo.]     It  cannot  be  less  than  that. 

"[The  policy  has  been  admitted  in  evidence, 
and  you  have  heard  the  explanations  and  the 
construction  put  upon  it  by  each  of  the  parties. 
They  differ.  The  plaintiff  and  defendant  differ ; 
and  the  Court  must  not  use  its  discretion  to 
modify  conditions  or  provisions  of  the  contract 
entered  into  by  the  parlies  in   order  to  effect 


what  it  might  consider  a  more  equitable  arrange- 
ment than  that  resulting  from  the  enforcement 
of  the  strict  terms  of  the  policy;  but  in  the  con- 
struction of  an  insurance  policy  it  is  to  be  ob- 
served, the  language  of  the  policy  is  not  in  all 
cases  conclusively  binding  or  effective.  Grounds 
may  sometimes  exist  for  relief  in  equity.  Thus, 
in  a  clear  case  of  mutual  mistake,  where  it  plainly 
appears  by  the  evidence  outside  of  the  contract, 
the  real  agreement  of  the  parties  is  not  correctly 
evidenced  by  the  policy ;  or  where  there  is  a 
mistake  on  one  side,  or  fraud  in  introducing  it 
on  the  other.  A  written  contract  may  be  re- 
framed  to  correspond  with  the  real  agreement,  if 
the  language  of  the  policy  is  ambiguous  and 
fairly  open  to  doubt.  Oral  evidence  is  admissi- 
ble to  explain  the  real  meaning  of  the  parties. 
Contracts  of  insurance  having  been  framed  by 
the  insurers  in  their  interest,  and  the  insured  be- 
ing obliged  to  accept  the  form  offered  in  order 
to  secure  insurance,  any  ambiguity  as  to  the  in- 
tent or  meaning  of  its  terms,  what  property  it  is 
intended,  to  cover,  or  where  situated,  will  be 
construed  in  favor  of  the  insurer,  and  the  con- 
tract will  be  sustained  if  possible  and  liberally 
construed  to  ensure  indemnity.  The  object  of 
the  insurer  being  protection,  that  is  indemnity 
against  loss,  such  construction  should  be  placed 
on  their  contract,  as  according  to  the  nature  of 
the  transaction  will  effectuate  that  object.] 

A  policy  of  insurance  may  be  re-framed  by 
oral  evidence  on  the  representations  made  when 
the  policy  was  delivered  to  the  insurer.  In  this 
case  Mr.  Jacob  Hershey,  who  was  then  president 
of  the  insurance  company,  visited  the  place 
where  the  insurance  was  to  be  effected  and  tpok 
the  application  himself  from  Mr.  Graybill,  who 
desired  to  be  insured  and  saw  the  premises.  Mr. 
Graybill  was  asked — at  the  time  he  got  the  pol- 
icy, at  the  time  the  policy  was  delivered  to  him 
from  Mr.  Jacob  Hershey,  who  went  home  as 
you  remember  and  wrote  out  the  policy  and 
brought  it  back — whether  Mr.  Hershey  informed 
him  the  meat  he  was  testifying  to  here,  was  in- 
sured in  this  policy  and  his  answer  was :  *Yes, 
sir.  Mr.  Hershey  told  me.  I  told  him  this 
meat  I  want  insured,  not  the  smokehouse,  be- 
cause it  would  not  hold  that  much.  I  had  a 
separate  room  for  smoking  and  would  move  it  in 
there.  That's  the  way  I  always  did.'  Then 
was  asked  the  question :  'Please  state  whether 
or  not  he  told  you  that  was  insured  at  the  time 
he  gave  you  the  policy?  A.  Yes,  sir ;  he  said 
that  is  all  right.'     This  Mr.  Hershey  denies. 

"[You  will  have  to  judge  between  them  which 
is  most  likely  to  be  telling  the  truth,  which  is 
most  likely  to  recollect.  Both  are  interested, 
one  on  the  part  of  the  company,  the  other  on 
his  own  part.  This  is  about  the  only  point  in 
the  case.    If  you  believe  from  the  evidence  that 
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Mr.  Graybill  told  Mr.  Hershey,  at  the  time  he 
was  there  inspecting  the  premises  to  be  insured, 
where  these  contents  were  to  be,  and  that  was 
understood  by  Mr.  Hershey,  and  when  he  came 
back  he  told  Mr.  Graybill,  upon  inquiry,  it  was 
insured,  that  covered  it,  then  that  would  bind 
the  company.  If  that  was  not  the  case  then  it 
would  not  bind  the  company,]  and  you  will 
have  to  say  from  the  agreement  whether  it  is 
covered  by  it  or  not." 

Verdict  for  plaintiff  for  I1641.25,  and  judg- 
ment thereon.  Whereupon  the  defendant  took 
this  appeal,  assigning  for  error,  the  answers  to 
the  points,  and  the  portions  of  the  charge  given 
above  in  brackets. 

Eugene  G.  Smith  and  A.  F.  Hostetter^  for 
appelkmt. 

An  executed  written  contract  cannot  be  alter- 
ed by  the  uncorroborated  testimony  of  a  single 
witness. 

Rowmnd  v,  Finney,  96  Pa.  196. 

Mnrraj  v.  N.  Y.  Lack,  ft  West.  R.  R.  Co.,  103  Id. 

43- 
Koith  and  West  Branch  Railway  Co.  v.  Swank,  105 

Id.  561. 
Phillips  V,  Meily,  106  Id.  543. 
Jnniata  Building  ft  Loan  A^oc  v.  Hetzel,  103  Id. 

SyWius  V.  Koiek,  20  Weekly  Notbs,  152. 
Frey  v,  Heydt,  20  Webxly  Notes,  196. 
Coc^r  V,  The  Farmers'  Mat  Fire  Ins.  Co.,  50  Pa. 
299. 

/.  Hay  Br0wn,  {W.  U.  Ifense/ with  him), 
for  appellee. 

The  case  is  not  one  of  reforming  or  varying 
a  written  contract  by  parol  testimony,  but  sim- 
ply the  interpretation  of  the  contract  by  the 
Court  in  the  light  of  the  evidence  offered. 

It  is  the  duty  of  the  Court  to  interpret  a  con- 
tract. 

Folsom  V.  Cook  A  Co.,  19  Weekly  Notes,  544. 

The  contract  being  interpreted  by  the  Court, 
it  is  the  function  of  the  jury  <'to  determine 
whether  it  is  established  by  proof."  The  whole 
question  in  issue  here  was  one  of  fact,  what  was 
meant  by  the  word  "contents,"  the  last  subject 
of  insurance,  rated  in  the  policy  at  1500.  This 
was  left  to  the  jury,  with  proper  instructions 
from  the  Court. 

July  18,  1895.  WiLUAMS,  J.  This  case 
turns  upK>n  the  meaning 'of  the  word  "contents" 
as  used  in  the  policy  of  insurance  sued  on.  A 
ground  bam  and  a  butcher  shop  were  insured  as 
one  building  for  the  sum  of  four  hundred  dollars 
and  the  contents  were  insured  for  four  hundred 
dollars  more.  A  smokehouse  was  insured  for 
five  dollars  and  its  contents  for  five  hundred  dol- 
lars. The  bam  and  butcher  shop  were  burned 
with  their  contents.    The  smokehouse  was  not 


burned,  but  its  contents  which  had  been  re- 
moved to  a  storage-room  in  one  end  of  the 
butcher  shop,  were  wholly  consumed.  The 
question  presented  on  this  appeal  is  whether  die 
smoked  meats  in  the  storage-room,  which  were 
taken  there  as  fast  as  they  were  cured  in  the 
smokehouse,  were  contents  of  the  smokehouse 
within  the  meaning  of  the  policy  and  were  to  be 
paid  for  by  the  company  as  part  of  the  loss  for 
which  it  was  liable. 

Words  must  be  understood  in  the  sense  in 
which  they  are  commonly  used  in  the  business 
to  which  the  contract  in  which  they  are  found 
relates.  This  contract  was  to  insure  the  build- 
ings, machinery  and  stock  of  a  butcher.  The 
president  of  the  company  proposing  to  insure 
was  on  the  ground.  The  buildings  and  the 
property  were  examined  by  him.  The  evidence 
shows  that  in  the  bam  and  butcher  shops  there 
were  a  steam  engine  and  boiler  with  conven- 
iences for  handling  dressed  cattle,  machinery  for 
chopping  or  grinding  meat,  and  for  making  bol- 
ogna and  other  sausages.  These,  as  the  plaintiff 
alleges,  constitute  the  contents  of  the  bam  ai^ 
butcher  shop  that  were  insured  for  four  hundred 
dollars.  The  smokehouse  and  storage-room  were 
also  pointed  out  to  the  president  and  it  was  ex- 
plained to  him,  as  the  plaintiff  testifies,  that  the 
smokehouse  could  hold  but  a  small  amount  of 
meat  at  one  time  while  the  process  of  smoking 
was  going  on,  but  the  hams,  sausage,  bacon,  or 
other  meat  was  removed  from  the  smokehouse 
when  cured  and  stored  in  the  storage-room,  and 
that  what  was  wanted  was  insurance  on  the 
smoked  goods. 

The  plaintiff  says  that  the  president  stated  that 
the  smoked  meat  would  be  properly  insured  as 
contents  of  the  smokehouse,  and  these  words 
were  written  in  the  application  and  policy  with 
that  understanding,  viz.,  that  they  would  include 
and  cover  the  smoked  meats  taken  out  of  the 
smokehouse  for  storage  in  the  room  used  for 
that  purpose. 

The  leamed  Judge  of  the  Court  below  leffc 
this  evidence  to  the  jury  for  their  consideration, 
telling  them  if  they  were  satisfied  by  it  the  word 
"contents"  used  in  connection  with  the  smoke- 
house was  understood  and  intended  by  both  in- 
surer and  insured  to  cover  the  smoked  meat^  in 
store  whether  actually  in  the  smokehouse  or  not, 
the  plaintiff  would  be  entitled  to  recover  to  the 
extent  of  five  hundred  dollars  for  his  loss  on 
these  goods.  This  is  assigned  as  error,  and  the 
contention  of  the  appellant  is  that  it  permitted 
an  alteration  to  be  made  in  a  written  instmment 
upon  the  uncorroborated  testimony  of  the  plain- 
tiff. But  the  word  "contents"  is  not  a  certain 
and  definite  description  of  any  particular  class 
of  goods.  Its  meaning  must  be  ascertained  by 
considering  the  contract,  the  nature  and  meth- 
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ods  of  the  business  for  which  the  building  whose 
contents  are  to  be  insured  is  to  be  used,  and  the 
understanding  and  intentions  of  the  parties  as 
expressed  at  the  time  the  insurance  was  con- 
tracted for.  Thus  we  learn  from  the  evidence 
in  this  case  that  the  contents  of  the  butcher  shop 
were  not  made  up  of  slaughtered  catde,  but  of  a 
steam  engine  and  various  pieces  of  machinery ; 
while  the  contents  of  the  smokehouse  included 
hams,  bacon,  bologna  sausages,  and  other  forms 
of  smoked  meat.  This  is,  in  the  absence  of  a 
detailed  description  of  the  articles  in  the  body 
of  the  policy,  the  only  way  in  which  the  charac- 
ter and  value  of  the  contents  of  a  bmlding  can 
be  shown. 

But  the  defendant  alleges  that  as  the  building 
was  not  burned  its  contents  could  not  be.  This 
is  a  non  sequitur.  The  contents  might  be  de- 
stroyed while  outside  the  building,  and  when  that 
happens  the  question  of  the  plaintiff's  right  to 
recover  must  depend  on  whether  the  purpose  of 
the  removal  was  such  as  to  detach  the  goods  per- 
manently from  the  building  and  create  a  new  or 
an  increased  hazard  not  contemplated  when  the 
contract  for  insurance  was  made. 

The  investigation  of  this  question  is  not  an 
attempt  to  reform  the  contract  but  to  determine 
its  meaning  and  extent.  The  rule  in  equity 
governing  the  reformation  of  contracts  is  not  ap- 
plicable therefore,  but  the  jury  is  at  liberty  to 
determine  the  question  presented  to  them  in 
this  case  by  the  preponderance  of  the  evidence. 
The  evidence  showing  the  C2^>acity  of  the  smoke- 
house, the  necessity  for  the  removal  of  the 
smoked  meat  as  soon  as  it  was  properly  cured  to 
some  place  near  by  for  storage,  while  a  fresh 
supply  of  meat  for  smoking  was  put  in  its  place, 
the  location  of  the  storage-room  and  quantity  of 
smoked  meats  kept  in  store  ready  for  sale,  was 
relevant  to  the  inquiry  in  this  case  and  was 
properly  admitted.  So  was  the  evidence  tend- 
ing to  show  that  the  attention  of  the  insurer  was 
called  to  the  manner  in  which  the  smokehouse 
was  used  and  the  smoked  meats  stored ;  that  he 
was  informed  that  the  smoked  meats  were  what 
were  to  be  insured  in  connection  with  the  smoke- 
house ;  and  that  with  full  knowledge  of  all  the 
facts  he  selected  the  word  "contents"  as  a 
proper  and  suflftciently  descriptive  word  to  cover 
the  smoked  meats  whether  in  the  smokehouse 
undergoing  the  process  of  smoking,  or  in  the 
store-room  after  its  completion.  The  facts  and 
circumstances  thus  brought  to  the  attention  of 
the  Court  and  jury  were  helps  to  a  correct  ex- 
position of  the  words  the  parties  had  employed. 
They  tended  to  corroborate  the  plaintiflTs  ver- 
sion  of  the  contract  and  to  sustain  his  claim. 
They  were  persuasive  in  their  character  and,  as 
we  infer  from  their  verdict,  satisfied  the  jury  the 
words    '*con tents  of   the  smokehouse"    were 


understood  and  intended  by  both  parties  to 
cover  the  smoked  meats  passing  through  the 
smokehouse  to  the  room  near  by  in  which  they 
were  stored  till  needed  for  the  supply  of  custom* 
ers.  We  see  no  error  in  the  rulings  complain- 
ed of  and  the  judgment  is  affirmed. 

s.  H.  T. 


Jan.  '95,  213.  May  S,  1895. 

Mix  V.  Royal  Insurance  Company. 

Deed-^SpoUation    of— Evidence — Insurance — 
Waiver — Agent, 

Where  it  is  alleged  that  words  were  added  to  a  deed 
for  the  conveyance  of  land  after  it  was  acknowledged 
and  delivered,  the  question  is  not  of  reformation  of  the 
deed  but  of  its  spoliation.  The  spoliation  may  be  proved 
by  either  of  the  parties  to  the  deed,  and  if  it  is  estab- 
lished and  found  as  a  fact  the  deed  may  be  taken  as  if 
the  act  had  never  been  committed. 

In  a  suit  by  a  wife  to  recover  on  a  policy  of  insurance 
taken  out  by  her  on  property  of  which  she  was  grantee 
in  a  deed  in  fee  simple,  she  is  competent  to  prove  the 
introduction  of  the  words  '<in  trust  for  her  nnsband*' 
after  the  delivery  of  the  deed,  albeit  her  husband  shall 
have  died  prior  to  the  trial. 

Notwithstanding  that  a  policy  of  insurance  contains 
a  stipulation  that  nothing  less  than  a  written  agreement 
endorsed  on  the  policy  shall  suffice  to  establish  a  waiver 
by  the  insurer,  yet  a  waiver  may  be  shown  by  parol 
testimony  of  acts  in  pais  of  the  agent  of  the  company. 

Ins.  Co.  V,  Todd,  83  Pa.  27a;  Gould  v.  Ins.  Co.,  134 
Pa.  570,  and  McFarland  v.  Ins.  Co.,  Id.  590,  followed. 

Appeal  of  The  Royal  Insurance  of  Liverpool, 
from  the  judgment  of  the  Common  Pleas  of 
Elk  County,  entered  on  a  verdict  in  an  action  in 
assumpsit,  wherein  Cora  £.  Mix,  widow,  was 
plaintiff,  and  appellant  was  defendant.  The 
facts  of  the  case)  appearing  from  the  pleadings, 
are  that  Cora  £.  Mix,  in  the  lifetime  of  her  hus- 
band, by  deed  of  Mary  B.  Wainwright,  dated 
March  Xi,  1893,  took  title  in  fee  simple  to  cer- 
tain real  estate.  The  deed  was  duly  recorded. 
Plaintiff  insured  the  property  for  11,869  in  ap- 
pellant's company,  and  afterwards  the  property 
was  entirely  destroyed  by  fire.  The  refus^  of 
the  appellant  to  pay  the  insurance  money  was  on 
the  ground-^rj/,  that  there  had  been  no  proof 
of  loss  filed  with  the  company  as  required  by  a 
condition  in  the  policy ;  and  second^  that  the  deed 
to  Mrs.  Mix  contained  the  words  '<in  trust  for 
Warren  Mix,"  who  was  at  that  time  living  and 
her  husband.  On  behalf  of  plaintifis  it  was  al- 
leged that  proof  of  loss  had  been  waived  by  the 
company's  authorized  agent  by  parol,  and  that 
the  words  in  the  deed  alleged  to  constitute  a 
trust  for  her  husband  were  inserted  after  its  ac- 
knowledgment and  delivery. 
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At  the  trial,  the  Court  (Mayer,  P.  J.),  re- 
fused to  charge  that  '*The  deed  offered  in  evi- 
dence by  the  plaintiff,  showing  that  the  buildings 
destroyed  were  deeded  to  plaintiff  in  trust  for 
Warren  Mix,  she  cannot  sustain  an  action  on 
this  policy  which  is  in  her  own  name,  and  the 
verdict  must  be  for  the  defendant."  Or  that 
* 'Under  the  deed  offered  by  plaintiff,  there 
can  be  no  recovery  on  this  policy  for  any  of  the 
buildings  destroyed  by  fire  and  claimed  for  in 
this  action,"  which  refusals  were  the  subjects  of 
the  first  and  second  assignments  of  error. 

The  admission  of  the  evidence  to  prove  the 
insertion  of  the  words  "in  trust  for  Warren 
Mix"  in  the  deed  after  delivery,  was  made  the 
subject  of  the  fifth  assignment  of  error. 

The  portions  of  the  charge  of  the  Court : 
''Taylor  says  that  he  refused  to  make  a  settle- 
ment of  the  loss  at  that  time,  and  gave  as  a  rea- 
son that  he  had  some  misgivings  as  to  the  origin 
of  the  fire,  and  was  not  satisfied  as  to  how  the 
fire  originated,  and  in  consequence  of  that  re- 
fused to  settle  the  loss  or  make  any  adjustment 
of  it  at  that  time." 

And,  "Or  if  you  believe  from  the  testimony 
of  Mr.  Taylor  himself,  that  he  refused  to  adjust 
or  make  a  settlement  of  this  loss  on  the  ground 
that  he  had  some  questions  in  his  mind  as  to 
how  this  fire  originated,  then  we  say  to  you  that 
it  was  a  waiver  on  the  part  of  the  company  of 
this  condition  in  the  policy  requiring  the  assured 
to  give  sixty  days'  notice  of  the  statement  of  her 
loss,"  were  made  the  seventh  and  eighth  assign- 
ments of  error. 

And  the  refiisal  to  charge  :— 

"One  of  the  conditions  of  the  policy  requires 
formal  proofe  of  loss  in  a  prescribed  form  to  be 
furnished  by  the  assured  within  sixty  days  after 
the  fire,  and  it  being  stipulated  in  said  policy 
that  'no  officer,  agent  or  other  representative  of 
this  company  shall  have  the  power  to  waive  any 
provision  or  condition  of  this  policy,  except  such 
as  by  the  terms  of  this  policy  may  be  the  sub- 
ject of  agreement  endorsed  thereon,  or  added 
thereto,  and  as  to  such  provisions  and  conditions 
no  officer,  agent  or  representative  shall  have 
such  power  or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions  unless  such  waiver, 
if  any,  shall  be  written  upon  or  attached  there- 
to,' and  there  being  no  evidence  of  proofs  of 
loss  having  been  furnished  as  stipulated,  and  no 
waiver  in  writing  having  been  furnished  to  de- 
fendant, the  verdict  must  be  for  the  defendant," 
was  made  the  ninth  assignment  of  error. 

C  H.  Bergner^  (with  him  McCauUy  and 
Ames  and  Thomas  H.  Murray)^  for  appellant. 

The  admission  of  the  evidence  to  prove  the 
addition  of  the  words  "in  trust  for  Warren 
Mix"  was  error.  It  was  not  rebuttal.  Plaintiffs 
case  had  been  made  out  in  chief. 


It  is  incompetent  to  reform  in  an  action  at 
law  a  paper  upon  which  suit  is  founded. 

Cadell  V,  Allen,  99  N.  C.  542. 

Where,  in  a  common  law  proceeding,  a  writ- 
ten instrument  is  to  be  reformed  the  proceeding 
must  not  only  be  upon  the  paper  in  suit,  but  the 
evidence  for  that  purpose  should  not  be  thrown 
into  the  jury  box  unless  it  would  be  sufficient  to 
move  a  chancellor  to  decree  reformation  where 
a  proceeding  direcdy  for  that  purpose  was  had 
before  him. 

Juniatm  Building  Association  v,    Hetzel,  103  Pa. 
514. 

And  it  must  be  clear,  precise  and  indubitable. 

Lycoming  Ins.  Co.  v.  Sailer,  67  Pa.  115. 

Mrs.  Mix  was  an  incompetent  witness  to  re- 
form the  deed.  Her  husband  was  dead  and  his 
heirs  not  present. 

Jackson  v,  Payne,  114  Pft.  81. 

A  total  loss  is  not  sufficient  in  itself  to  waive 
proof  of  loss. 

German  Am.  Ins.  Co.  v,  Hocking,  115  Pa.  403. 

The  doctrine  of  waiver  is  founded  upon  the 
doctrine  of  estoppel,  and  waiver  will  never  be 
held  as  occurring  unless  the  company  has  done 
something  which  has  misled  the  insured. 

Insurance  Company  v.  Brown,  128  Pa.  386. 
We!sh  V,  London  Assurance  Co.,  151  Id.  618. 

The  binding  effect  of  the  clause  that  the  in- 
terest of  the  insured  must  be  truly  stated  is  set- 
tled in  Pennsylvania. 

Diffenbaogh  v,  Ins.  Co.,  150  Pa.  270. 

Harry  Alvan  Hally  for  appellee. 

If  the  equitable  interest  in  an  estate  is  in  the 
insured,  the  fact  that  the  legal  title  is  in  another 
does  not  amount  to  a  misstatement  of  his  interest 
or  violate  a  policy  which  provides  that  it  shall  be 
void  if  the  assured  is  not  the  entire,  uncondi- 
tional and  sole  owner  for  his  own  use  and  bene- 
fit. 

American  Basket  Company  v,  Fannville  Ins.  Co., 
3  Hughes,  251. 

A  representation  of  ownership  is  not  rendered 
false  by  the  existence  of  an  equitable  title. 
Ins.  Co.  V,  Fogelman,  35  Mich.  481. 

A  trustee  may  insure  personal  property  held  by 
him  in  trust  in  his  own  name. 

Cal.  Ins.  Co.  v.  Union  Compress  Co.,  133  U,  S.  387. 

Whether  goods  are  owned  absolutely  by  the 
insured,  or  held  by  him  in  trust,  is  a  question 
for  the  jury. 

Ins.  Co.  V,  Engle,  52  Md.  468. 
Pittsburgh  Ins.  Co.  v,  Frazee,  107  Pa.  521. 
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Whether  a  misrepresentation  as  to  title  is  ma- 
terial is  always  a  question  for  the  Jury. 

Phoenix  Int.  Co.  v,  Fttlton,  80  Ga.  324. 

Williams  v.  Bafiklo  German  Ins.  Co.,  I7  P^*  R^P- 

63. 
Bellatty  v.  Thomaston  Ins.  Co.,  61  Me.  414. 
Franklin  Ins.  Co.  v.  Coates,  14  Md.  285. 
Mutual  Ins.  Co.  v,  Deale,  18  Id.  26. 
Ins.  Co.  V.  Chase,  5  Wall.  509  (U.  S.) 
Colambia  Ins.  Co.  v,  Lawrence,  10  Peters,  516. 

It  has  been  well  settled  by  this  Court  that  it  is 
competent  for  insurers  to  waive  performance  of  a 
formal  condition  introduced  into  a  policy  solely 
for  their  own  benefit.  Such  waiver  may  not  be 
express,  but  may  be  inferred  from  the  acts  of  the 
insurers,  evidencing  a  recognition  of  their  liabil- 
ity, or  from  their  denial  of  liahility  for  other 
reasons, 

Ins.  Co.  V,  Todd,  83  Pa.  27a. 

Heath  v,  Ins.  Co.,  i  Cnsh.  257. 

Clark  V,  Ins.  Co.,  6  Id.  342. 

Francis  v.  Ins.  Co.,  i  Dutch.  (N.  J.),  78. 

Buckley  v.  Garrett.  47  Pa.  204. 

Ins.  Co.  V.  Taylor,  73  Id.  342. 

Bonnert  v.  Ins.  Co.,  129  Id.  558. 

Ins.  Co.  V,  Cochran,  88  Id.  230. 

Ins.  Co.  t/.Moyer,  97  Id.  441. 

Snowden  v,  Ins.  Co.,  122  Id.  502. 

Ins.  Co.  V,  Dougherty,  102  Id.  568.. 

Thierolf  v.  Ins.  Co.,  no  Id.  37. 

Ins.  Co.  V,  Erb,  112  Id.  149. 

Roe  z/.  Ins.  Co.,  149  Id.  94. 

Welsh  V.  London  A.  C,  151  Id.  619. 

Fritz  V,  Ins.  Co.,  154  Id.  384. 

Notwithstanding  a  stipulation  in  a  policy  of 
insurance  that  nothing  less  than  an  express  agree- 
ment endorsed  thereon  shall  be  construed  as  a 
waiver  of  any  of  its  conditions,  parol  testimony 
is  admissible  to  show  a  waiver  by  acts  in  pais  of 
the  insurance  company. 

McFarland  v.  Ins.  Co  ,  134  Pa.  590. 

Gould  V.  Ins.  Co.,  Id.  570. 

Ins.  Co.  V,  Todd,  83  Id.  272. 

Elkins  V.  Ins.  Co.,  1 13  Id.  386. 

Ins.  Co.  V.  Brown,  128  Id.  386 

Wachter  v,  Assur.  Co.,  132  Id.  428. 

Ins.  Co.  V,  McCrea,  41  Amr.  R.  652. 

N.  W.  Iron  Co.  v.  Ins.  Co.,  26  WU.  78. 

Warren  v,  Ins.  Co.,  16  Id.  439. 

Pechner  v,  Ins.  Co.,  65  N.  Y.  195. 

Ins.  Co.  V,  Wilkinson,  13  Wall.  222. 

Ins.  Co.  V,  Norton,  96  U.  S.  234. 

Ins.  Co.  V,  Slockbower,  26  Pa.  199. 

Buckley  V,  Garrett,  47  Id.  213. 

Wood  on  Ins.,  496-7. 

July  18,  1895.  Green,  J.  The  first  five  as- 
signments raise  practically  but  one  question,  and 
that  is,  the  effect  of  the  words,  "in  trust  for 
Warren  Mix,**  in  the  plaintiff's  deed,  upon  her 
right  to  recover  on  the  policy  in  suit.  It  was 
alleged  and  proved  by  the  plaintiff,  by  the  testi- 
mony of  two  witnesses  other  than  herself,  that 
these  words  were  not  in  the  deed  when  it  was 
executed  and  delivered.    One  of  the  witnesses 


was  the  grantor  in  the  deed  and  the  other  the 
scrivener  who  wrote  it.  The  question  raised  by 
the  proof  was  not  a  question  of  reformation  of 
the  deed,  it  was  simply  a  question  of  spoliation. 
Of  course  the  parties  to  a  deed,  or  either  of 
them,  may  prove  the  fact  of  spoliation  without 
their  knowledge  or  consent,  and  if  the  evidence 
is  sufficient  to  establish  the  fact  the  deed  is  the 
same  as  if  the  spoliation  had  never  been  com- 
mitted. The  proof  of  spoliation  in  this  case  is 
ample  without  considering  the  testimony  of  the 
plaintiff.  It  would  have  been  error  to  withhold 
it  from  the  jury  or  to  deprecate  its  sufficiency  by 
comparing  it  with  the  kind  of  testimony  which 
is  required  in  the  cases  where  attempts  are  made 
to  reform  and  change  written  instruments  b^ 
parol  testimony. 

There  is  no  merit  in  the  sixth  assignment. 
The  title  to  the  real  estate  was  not  at  issue  in 
this  case.  No  judgment  that  (rould  be  rendered 
would  in  any  manner  affect  the  right  of  persons 
claiming  title  in  Warren  Mix.  It  was  an  action 
to  recover  money  due  upon  a  policy  of  fire  in- 
surance made  with  Cora  Mix,  not  with  her  hus- 
band. He  had  no  interest  in  it.  If  she  recovers,. 
the  money  is  hers,  if  she  fails  it  is  not  his.  He 
could  get  nothing  in  any  event.  She  was  clearly 
a  competent  witness. 

On  the  question  of  waiver  the  proof  was 
ample.  Two  witnesses  swore  positively  to  the 
dedaration  of  the  agent  that  it  was  not  necessary 
to  make  out  proofe  of  loss.  It  is  true  he  denies 
using  the  language  attributed  to  him,  bat  that 
raises  only  a  question  of  the  credibility  of  the 
witnesses,  which  is  exclusively  for  the  jury.  He 
was  the  adjuster  of  the  plaintiff,  and  was  sent  as 
a  special  agent  to  adjust  this  loss  and  effect  a 
settlement  of  the  claim.  He  was  therefore 
clothed  with  the  full  powers  of  the  company  for 
that  purpose.  He  refused  to  settle  because  he 
had  doubts  as  to  the  cause  of  the  fire.  This  was 
a  refusal  at  the  time  to  pay  anything. 

On  the  question  of  waiver  of  the  proofs  of 
loss,  it  has  been  so  many  times  decided  that,, 
although  a  policy  of  insurance  contains  a  stipu^ 
lation  that  nothing  less  than  a  written  agreement 
endorsed  on  the  policy  will  suffice  to  establish  a 
waiver,  yet  it  is  admissible  to  show  by  parol  tes- 
timony a  waiver  by  acts  in  pais^  that  it  is 
scarcely  necessary  to  refer  to  the  autlumties. 
They  have  been  collected  in  McFarland  v.  The 
Ins.  Co.,  134  Pa.  590,  and  Gould  v,  Ins.  Co., 
Id.  570.  Iq  the  case  of  State  Ins.  Co.  v.  Todd, 
83  Pa.  272,  Gordon,  J.,  referring  to  the  case  of 
Ins.  Co.  V,  Stauffer,  9  Cas.  397,  said,  ''But  in 
the  opinion  in  that  case,  delivered  by  Strong, 
J.,  it  is  held  that  it  is  competent  for  insurers  to 
waive  performance  of  a  formal  condition  intro- 
duced into  a  policy  solely  for  their  own  benefit. 
Also  that  such  waiver  need  not  be  express,  but 
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may  be  inferred  from  the  acts  of  the  insurers, 
evidencing  a  recognition  of  their  liability,  or 
even  from  their  denial  of  obligation  exclusively 
for  other  reasons."  In  this  case  as  in  the  pre- 
sent the  contention  was  that  the  defendant  com- 
pany was  not  liable  because  the  proofs  of  loss 
were  not  furnished  within  the  designated  time, 
and  we  held  the  condition  was  waived  on  ac 
count  of  the  interference  of  the  secretary  of  the 
company  with  the  adjustment. 

In  the  present  case  the  testimony  of  two  witr 
nesses  is  direct  and  positive  that  the  special 
agent  sent  to  adjust  the  claim  expressly  told  the 
plaintiff  and  her  husband  that  it  was  not  necessary 
to  make  out  the  proofs  of  loss  and  swear  to  them 
and  send  them  in.  This  was  shortly  after  the 
fire  and  after  the  plaintiff  had  notified  the  com 
pany'of  the  loss.  It  is  true  the  special  agent 
denied  this,  but  there  were  two  witnesses  against 
one,  and  one  of  them  was  entirely  disinterested, 
and,  in  any  event,  the  testimony  raised  only  a 
question  of  credibility,  which  was  exclusively 
for  the  jury,  and  the  jury  gave  credence  to  the 
plaintiff's  witnesses. 

The  testimony  of  Taylor  sustains  the  com- 
ments of  the  Court  complained  of  in  the  seventh 
and  eighth  assignments,  and  we  do  not  think 
there  was  any  error  in  the  answers  of  the  Court 
to  the  second  and  third  points  of  the  defendant 
as  expressed  in  the  ninth  and  tenth  assignments. 

Judgment  affirmed.  w.  d.  n. 


(tommon  l^leas. 


C.  P.  No.  3.  September,  1892,  549. 

Smith  V.  The  Times  Company. 

ZiM  —  MaUce  —  Evidence    of  —  Damages — 
Charge — Setting  verdict  aside. 

It  is  not  error  to  charge  a  jary  that  tlie  amount  claimed 
as  damages  by  the  plaintiff  is  the  "utmost  limit"  to  wliich 
the  jury  may  go  in  their  verdict. 

Everything  which  a  defendant  in  a  libel  suit  does 
which  tends  to  injure  the  plaintiff,  may  be  considered  by 
the  jury  as  evidence  of  malice. 

A  failure  to  establish  a  plea  of  justification  enhances 
the  damages,  because  the  plea  is  a  reiteration  of  the 
libel. 

No  verdict  should  be  set  aside  because,  in  the  opinion 
of  the  Court,  the  damages  are  excessive,  unless  some  ob- 
vious wrong  produced  such  damages,  and  unless  there  be 
some  rule  ^  which  the  damages  may  be  computed. 

Rule  for  new  trial. 

This  was  an  action  of  trespass  for  libel,  and  a» 
verdict  was  rendered  for  the  plaintiff  for  I45 ,000, 
The  facts  are  set  out  in  the  opinion. 


James  H.  Shakespeare ^  P,  F.  Rothermel^Jr.^ 
and  A,  K.  AfcCture,  for  the  rule. 
A.  S.  L.  Shields f  contra. 

June  18,  1895.  FiNLETTER,  p.  J.  From  the 
earliest  times,  it  has  been  considered  the  duty  of 
Courts  to  set  aside  verdicts  for  proper  cause.  It 
is  not  easy  to  see  how  otherwise  justice  could  be 
judicially  administered. 

The  only  reasons  assigned  in  this  case  which 
we  consider  it  necessary  to  discuss,  are  those  re- 
lating to  the  misconduct  of  a  juror,  the  charge  of 
the  Court  and  the  damages. 

Whatever  may  be  thought  of  the  conduct  of 
the  juror,  the  defendants  refused  to  have  it  prop- 
erly presented  for  the  judgment  of  the  Court, 
acquiesced  in  it,  and  did  not  then  deem  it  im- 
portant enough  to  be  made  a  part  of  the  record. 
It  is  too  late  now  to  complain. 

The  reasons  which  refer  to  the  charge  are : 

"6.  The  learned  Judge  erred  in  charging  the 
jury  as  follows:  Let  me  beg  you  to  consider  this 
case  as  one  of  solemn  obligation,  and  to  render 
such  a  verdict  as  will  satisfy  the  ends  of  justice. 
The  plaintiff  has  fixed  his  damages  in  his  state- 
ment at  the  sum  of  ^50,000.  That  is  the  utmost 
limit  towards  which  you  may  go.  But  between 
this  amount  and  the  smallest  sum,  your  discretion 
is  absolute." 

Fairly  considered,  this  should  only  be  regarded 
as  confining  the  jury  to  the  limits  which  bound 
their  actions.  Those  limits  were  the  amount 
claimed  by  the  plaintiff,  and  the  smallest  fraction 
of  that  amount.  It  was  no  more  suggestive  that 
the  verdict  should  be  ^50,000  than  that  it  should 
be  one  cent.  In  all  the  cases  cited  in  the  argu- 
ment by  the  defendants,  the  jury  were  told  that 
they  could  give  the  amount  claimed. 

It  will  be  observed  that  the  language  used  by 
the  Judge  was  careful  and  guarded.  The  larger 
sum  is  a  limit  towards  which  the  jury  might  go, 
and  that  their  action  must  be  confined  between 
that  and  the  smallest  sum.  It  was  virtually  say- 
ing that,  under  certain  circumstances,  the  jury 
might  render  a  verdict  for  one  cent,  or  any 
amount  up  to  ^50,000.  This  in  no  way  indi- 
cated that  the  Judge  regarded  any  fixed  sum  as  a 
proper  one,  or  that  it  would  be  satisfactory  to 
him.  In  the  cases  cited,  the  language  of  the 
Judges  clearly  indicates  that  a  verdict  for  the 
amount  claimed  would  not  be  unsatisfactory  to 
them.  There  was  no  admonition  to  carefully  and 
conscientiously  consider  the  whole  extent  of  their 
duty  in  this  regard.  In  the  present  case,  such  an 
admonition  accompanied  the  words  complained 
of,  and  pervaded  every  portion  of  the  charge. 
They  were  calculated  to  impress  upon  the  minds 
of  the  jury  the  serious  responsibility  of  their 
duties,  and  lead  them  to  a  conscientious  dis- 
charge of  their  duties.    They  could  in  no  way 
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tend  to  lead  the  jury  to  a  careless  or  unjust  con- 
sideration of  the  case,  or  belittle  or  magnify  the 
injuries  of  the  plaintiff,  and  could  therefore  have 
no  effect  upon  the  amount  of  the  verdict. 

The  effect  that  a  fraction  of  the  charge  may 
have  upon  the  jury  can  be  estimated  only  by 
considering  the  whole  charge,  the  circumstances 
of  the  case,  and  the  purpose  of  that  which  is  the 
subject  of  complaint. 

The  counsel  for  the  plaintiff,  in  his  address  to 
the  jury,  read  from  the  statement  filed  the  sum 
of  150,000  demanded  as  damages,  and  expatiated 
at  length  upon  its  effect  in  the  pleadings,  and 
notified  the  jury  that  the  insertion  of  this  sum  in 
the  statement  was  not  a  mere  formality,  but  that 
the  plaintiff  sought  to  recover  the  entire  amount 
without  abatement. 

As  the  counsel  for  the  defendants  had  aban- 
doned the  case,  there  was  nothing  to  qualify  this 
statement,  and  give  a  proper  tone  to  the  consid- 
eration of  the  question  of  damages,  but  the 
Judge's  charge. 

It  would,  indeed,  have  been  a  matter  of  griev- 
ous complaint,  if  he  had  not  admonished  the  jury 
as  he  did,  and  thereby,  doubtless,  prevented  a 
verdict  for  150,000.  The  purpose,  therefore, 
was  a  proper  one,  and  the  matter  complained  of 
was  in  the  line  of  the  Judge's  duty  and  in  the 
interest  of  the  defendants. 

"7.  The  learned  Judge  erred  in  charging  the 
jury :  And  if  the  defendants  have  sought  to  prove 
that  his  character  was  bad,  and  have  failed,  you 
may  consider  the  fact  that  they  have  persisted  in 
impugning  his  character,  and  done  so  without 
sufficient  evidence,  if  you  should  so  find." 

There  can  be  no  doubt  that  everything  which 
a  defendant  in  a  libel  suit  does  which  tends  to 
injure  the  plaintiff,  may  be  considered  by  the 
jury  as  evidence  of  malice.  A  failure  to  establish 
a  plea  of  justification  enhances  the  damages,  be- 
cause the  plea  is  a  reiteration  of  the  libel.  An 
attempt  to  prove  that  the  character  of  the  plain- 
tiff was  bad,  would  certainly  tend  to  injure  him, 
and  therefore  success  or  failure  therein  was  prop- 
erly a  matter  for  the  jury  to  consider :  Struthers 
V.  Peacock,  11  Phila.  287. 

It  was  contended  in  the  argument  that  the  Judge 
erred  in  calling  the  attention  of  the  jury,  in  de- 
tail and  at  length,  to  the  evidence  on  one  side  of 
the  case  without  going  equally  into  the  evidence 
on  the  other  side ;  and  also  erred  in  giving  more 
prominence  to  the  theories  upon  which  one  side 
of  the  case  was  tried,  and  upon  the  testimony 
favorable  to  such  theories,  than  upon  the  theories 
and  testimony  upon  the  other  side.  The  conclu- 
sive answer  to  this  contention  is,  that  the  Judge 
did  not  at  all  discuss  the  theories  of  the  plaintiff 
and  defendants,  and  that  he  did  not  present  the 
evidence,  except  upon  the  question  of  express 
malice.    The  only  evidence  as  to  express  malice 


was  that  of  the  plaintiff  and  one  of  the  defend- 
ants, Mr.  McClure,  and  this  was  fully  and  fairly 
presented  to  the  jury. 

Is  the  verdict  justified  by  the  evidence?  In 
considering  this  question,  we  must  concede  to 
the  jury  the  right  to  determine  what  evidence 
shall  be  believcS ;  that  is,  where  the  evidence  is 
conflicting,  they  must  decide  which  is  worthy  of 
belief;  and  as  to  all  the  evidence,  the  jury  had 
a  right  to  believe  or  disbelieve  the  witnesses.  If 
they  erred  in  this  respect,  there  is  no  method  by 
which  the  error  can  be  ascertained  or  corrected. 
We  must  therefore  consider  the  whole  case  from 
the  standpoint  of  the  jury,  and  assume  to  be  true 
all  the  facts  which  were  necessary  to  establish  the 
verdict. 

The  verdict  establishes  express  malic^,  the 
good  character  of  the  plaintiff,  and  the  persistent 
persecution  of  the  plaintiff  for  twelve  years. 

In  addition  to  this,  the  jury  had  a  right  to 
consider  the  manner  in  which  the  defendants 
endeavored  to  obtain  material  for  the  articles — 
waking  up  his  neighbors  at  night  to  question 
them  about  the  plaintiff,  visitations  to  his  credi- 
tors and  to  the  bank  officers,  and  the  deliberate 
preparation  of  the  articles  and  the  head-lines, 
which,  as  one  of  the  witnesses  for  the  defendants 
said,  occupied  three  persons  ten  hours.  The 
refusal  of  the  defendants  to  disavow  the  articles 
might  have  had  a  very  important  bearing  upon 
the  question  of  damages.  Perhaps  the  manner  of 
the  cross-examination  of  the  plaintiff  had  the 
most  damaging  effect.  The  tone  and  tenor  of  all 
of  it  was  to  assert  the  truthfulness  of  the  articles 
and  to  belittle  and  annoy  the  plaintiff.  There 
was  a  persistent  inquiry  into  the  plaintiff's  official 
and  military  life,  which  had  nothing  to  do  with 
the  case,  and  a  continuous  fire  of  questions  about 
"dishonored^'  and  **bogus"  checks.  There  was 
also  an  improper  inquiry  into  the  plaintiff's  pri- 
vate business  affairs,  his  bank  account  and  his 
debts. 

It  appears  from  the  evidence  that,  in  1883, 
the  plaintiff  was  elected  president  of  select  coun- 
cil of  the  city  of  Philadelphia,  and  that  Mr.  Mc- 
Clure sent  for  him  and  commanded  him  to  ap- 
point a  certain  person  as  chairman  of  the  rail- 
road committee,  to  which  the  plaintiff  answered, 
*'  I  told  him  I  could  not  make  such  an  appoint- 
ment on  my  own  record,  in  view  of  my  princi- 
ples, and  he  then  and  there,  vindictively  and 
with  venom  and  malice,  said  to  me,  I  will  drive 
you  out  of  politics,  and  I  will  drive  you  out  of 
town,  and  I  will  make  you  do  what  I  want  you 
to  do,"  and  from  that  day  to  this  **  he  has  lost 
no  opportunity  for'  assailing  me  and  maligning 
me,  and  abusing  me  and  traducing  my  dead 
father;  and  at  times  nothing  but  a  consciousness 
of  my  honorable  position  in  the  city  prevented 
me  from  doing  violence  to  that  man/' 
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It  is  evident  from  this  that  the  plaintiff  keenly 
felt  his  wrongs,  but  sought  no  redress.  There 
came  a  time,  however,  when  the  agony  of  his 
wife  compelled  him  to  forget  his  injuries  and 
sink  his  manhood,  in  an  appeal  to  the  generosity 
of  his  enemy.  He  testified :  **  I  said  to  him,  in 
a  manner  and  tone  which  made  me  feel  more  de- 
meaned than  I  ever  did  before,  and  I  hope  I 
ever  shall  again,  *  I  trust,  sir,  that  whatever  dif- 
ferences, publicly  and  in  malice,  have  been  cir- 
culated between  you  and  I,  may  end.  My  wife 
is  in  great  distress ;  I  am  fearful  of  her  death. 
She  is  anguished  with  the  worriment  of  the  pub- 
lications that  you  have  made,  and  I  have  come 
to  you  simply  to  say,  that  if  you  will  let  the  by- 
gones stand,  I  will  be  glad  to  join  you,'  and  he 
then  and  there  said,  *  Smith,  I  will  do  nothing 
more  to  injure  you.* "  This  was  an  appeal 
which  should  have  softened  the  most  obdurate 
and  malignant  heart.  It  was  followed  in  a  few 
monthsbythetwo  libels  now  under  consideration. 

The  first  matters  for  the  consideration  of  the 
jury  were  the  libels.  The  headlines  are  as  fol- 
lows :  The  Dandy  Mayor  Skips.  Col.  William 
B.  Smith  Shakes  Philadelphia  Dust  from  His 
Feet.  A  Sudden  Flight  to  the  West.  His  Leg- 
acy of  Bogus  Checks,  Protested  Notes  and  Bad 
Debts.  Escaping  Prosecution.  The  Gallant 
Colonel  is  at  last  overwhelmed  by  his  financial 
irregularities,  and  dares  not  wait  to  meet  the 
issue.  He  starts  for  Chicago  and  Denver  well 
supplied  with  money,  while  his  protested  checks 
arc  on  every  hand.  Complications  at  the 
Luke  Neild  Saloon.  A  Flood  ^of  Protested 
Checks.  Bogus  Checks  for  License  Fee.  Billy's 
Last  Grab.  Plastered  with  Bogus  Checks.  A 
Trained  Sharper's  Great  Work. 

That  these  head-lines  are  libellous  is  evident ; 
that  they  were  premeditated  and  mMignant  may 
be  inferred  from  the  manner  of  their  prepara- 
tion. They  do  not,  however,  equal  the  inalice 
of  the  articles  themselves,  which  hold  up  for  the 
jeers  of  the  public  not  only  the  plaintiff,  but 
also  his  wife,  his  widowed  daughter,  and  his 
young  son.  Never,  perhaps,  in  the  annals  of  the 
press  or  in  litigation,  have  there  appeared  more 
bitter  or  unrelenting  libels.  They  spare  none — 
husband,  wife,  children,  the  living  and  the  dead, 
are,  all  alike,  presented  for  public  ridicule  and 
execration.  In  this  connection,  the  jury  may 
well  have  considered  the  long  persecution,  the 
pathetic  appeal  of  the  plaintiff,  the  broken  prom- 
ise of  the  defendant,  which  so  soon  and  so  fear- 
fully followed.  The  motive  which  induced  all 
this  could  not  but  add  to  the  enormity  of  the 
offence.  It  was  the  punishment  and  ruin  of  a 
high  public  official,  for  refusing  to  obey  the  com- 
mands of  one  of  the  defendants.  There  was 
added  to  this  the  extraordinary  character  of  the 
defence  and  the  conduct  of  the  defendants  and 


counsel  in  the  trial  of  the  cause.  That  it  was 
insulting  alike  to  the  jury  and  the  Court  is  to 
characterize  it  mildly.  The  melo-dramatic  dec- 
larations of  counsel,  that  they  were  instructed 
by  their  clients  to  retire  from  the  case,  and  the 
departure,  showed  pre-arrangement.  When  it 
is  considered  that,  before  this  was  done,  they 
had  exhausted  every  means  to  villifythe  plaintiff, 
the  jury  may  well  have  considered  it  an  igno- 
minious retreat  which  justified  their  condemna- 
tion. 

In  a  case  of  this  kind,  it  is  the  duty  of  the 
jury  to  consider  the  parties  themselves.  When 
the  defendants  began  their  attacks  on  the  plain- 
tiff,  he  was  a  prosperous  business  man,  holding  a 
high  official  position,  and  having  an  unblemished 
reputation.  The  defendants  were  and  are  the 
owners  of  an  influential  newspaper;  the  editor, 
Mr.  McClure,  for  nearly  forty  years  has  been 
conspicuous  as  a  statesman  and  editor,  claiming 
by  his  published  opinions  to  mould  the  policies 
of  parties  and  the  morals  of  the  people.  The 
jury  had  a  right  to  consider  how  effective  such  a 
paper  and  such  an  editor  might  be  in  destroying 
the  reputation  and  prospects  of  any  citizen. 
And  it  was  their  duty  to  punish  the  wrongful 
exercise  of  this  power.  This  necessarily  pro- 
duced large  damages,  compensatory  and  punitive. 
Doubtless,  the  jury  considered  that  when,  broken 
in  fortune,  the  plaintiff  exiled  himself  from  the 
city  which  had  so  honored  him,  to  build  a  hap- 
pier home  among  far-off  strangers,  those  terrible 
libels  followed  him  and  his  family,  passibus 
acquis,  whithersoever  they  went. 

The  nature  and  character  of  this  controversy 
was  apparent  to  the  jury.  The  defendant  spoke 
daily  to  a  hundred  thousand  people  whom  the 
plaintiff  could  not  reach.  He  was  excluded 
from  using  the  only  effective  answer  and  remedy 
by  a  proper  regard  for  the  exalted  trust  with 
which  the  city  had  honored  him. 

The  jury  could  not  forget  and  condone  the 
manifest  purpose  of  the  head-lines,  which  was 
to  attract  attention,  to  make  a  sensation,  to  sell 

the  paper,  to  make  money  by  defamation the 

meanest  of  all  avarice. 

In  McBride  v.  McLaughlin,  5  Watts,  375, 
Gibson,  C.  J.,  said :  "  That  corrective  damages 
may  be  given  for  the  sake  of  example,  is  as  old 
as  the  law  itself." 

In  estimating  damages  it  may  not  be  proper 
for  a  juror  to  put  himself  in  the  place  of  the 
plaintiff,  and  thus  fi^  the  measure  of  his  injuries. 
But  when  a  jury  has,  under  the  solemnity  of 
their  oaths,  and  after  a  due  consideration  of  the 
evidence,  arrived  at  a  conclusion,  he  who  ques- 
tions their  action  may  well  be  asked,  "Would 
you  consider,  in  your  own  case,  the  verdict 
excessive?"  It  is  the  duty  of  everyone  who 
passes  judgment  upon  a  verdict  of  this  kind  to 
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put  his  own  estimate  upon  the  injuries,  as  he 
would  regard  them  in  his  own  case.  In  Hewlett 
V,  Cruchley,  5  Taunton,  277,  Chief  Justice 
Mansfield  said :  **  Could  any  one  say  that  any 
rational  man  would  for  ;^2,ooo,  put  himself  in 
this  position." 

Would  any  rational  man,  for  ^45,000,  put 
himself  in  this  plaintiff's  situation? 

Punitive  and  corrective  damages  have  always 
been  encouraged,  not  only  because  they  tended 
to  prevent  bloodshed,  and  to  curb  the  insolent 
oppression  of  the  powerful,  but,  above  all,  to 
protect  the  personal  rights  and  reputation  of  the 
citizen.  Therefore  it  was  that,  when  money  had 
five  times  its  present  purchasing  power,  a  verdict 
for  ^2,500  for  knocking  a  man's  hat  off  was  sus- 
tained; 12,500  for  treading  down  a  man's 
grass;  and  ^20,000  for  saying  *'he  is  an  un- 
worthy man,  and  acts  against  law  and  reason ;  " 
and  ^50,000  for  malicious  prosecution.  In  these 
cases  the  personal  injury  was  trifling,  and  the 
very  large  damages  were  sustained  as  a  corrective 
punishment  of  the  wrongdoers.  In  the  light  of 
these  verdicts,  and  in  view  of  the  extraordinary 
character  of  the  circumstances  of  this  case, 
would  any  rational  man  say  that  a  verdict  for 
^45,000  was  excessive?  If  it  be  conceded  that 
the  verdict  was  grossly  excessive,  have  we  the 
right,  and  is  it  our  duty,  to  set  it  aside  ? 

There  is  an  unbroken  line  of  English  and 
American  cases  which  establishes  the  principle, 
that,  in  cases  of  this  kind,  no  verdict  should  be 
set  aside,  because,  in  the  opinion  of  the  Court, 
the  damages  are  excessive.  There  must  be  some 
obvious  wrong  which  produced  excessive  dam- 
ages, and  some  rule  by  which  the  damages  may 
be  computed. 

In  Lehigh  Valley  R.  R.  Co.  v.  McKenn, 
90  Pa.  127,  Mr.  Justice  Trunkey  said :  *'  How- 
ever severe  the  animadversions  sometimes  made 
upon  juries,  the  Courts  are  bound  to  conserve 
their  rights  in  the  trial  of  causes.  The  organic 
law  secures  to  the  people  trial  by  jury,  as  it  was 
at  common  law,  and  nothing  is  more  offensive 
in  the  administration  of  justice  than  for  the 
Judge  to  usurp  the  disposition  of  facts." 

What  obvious  wrong  is  there  in  the  verdict  ? 
By  what  rule  shall  we  measure  the  injuries  and 
damages?  How  shall  we  estimate  the  compen- 
sation? How  shall  we  judge  with  sufficiency 
the  penalty  for  the  offence?  The  defendants, 
in  their  reasons  and  arguments,  have  not  pointed 
out  in  wkat  respect  the  verdict  is  excessive,  and 
have  given  no  method  by  which  it  can  be  cor- 
rected. They  said  only,  *'  If  this  verdict  was  in 
favor  of  the  purest  man  in  the  community  it 
would  be  excessive,  but  in  favor  of  such  a  man 
as  he  is  it  is  monstrous."  This  is  simply  con- 
jecture and  abuse,  and  adds  to  the  injury  inflicted 
by  the  defendants. 


It  should  be  remembered  that  a  request  to  set 
aside  a  verdict  in  proceedings  of  this  kind  is  an 
appeal  to  'our  equitable  discretion.  It  should 
therefore  appear  that  the  defendants  have  at  least 
done  nothing  to  increase  the  injury  resulting  from 
the  libels.  The  defendants  in  their  paper,  the 
day  after  the  verdict,  attack  the  plaintiff,  villify 
the  jury,  and  untruthfully  accuse  the  Judges  of 
this  district  of  improperly  drawing  jurors.  This 
course  of  conduct  has  continued  to  the  present 
time.  Surely  it  is  not  calculated  to  obtain  favor 
or  to  lessen  the  evidence  of  express  malice. 

We  cannot  set  this  verdict  aside,  as  we  find  no 
error  on  the  part  of  the  Court  or  the  jury.  The 
trial  was  conducted  with  impartiality  and  great 
forbearance. 

Regarded  merely  as  compensation  for  the 
plaintiff,  or  as  punishment  for  the  defendants, 
the  verdict  is  not  excessive. 

Even  if  we  were  compelled  to  regard  the 
damages  as  excessive,  it  is  not  a  case  in  which 
we  should  exercise  our  discretion.  If  the  dam- 
ages are  extraordinary,  so  was  the  wrong  and  the 
injury,  so  was  the  baseness  of  the  motives  which 
prompted  the  pursuit  of  the  plaintiff  for  twelve 
years,  so  was  the  malignity  of  the  pursuit,  and 
the  brutality  of  the  libels,  so  was  the  wealth  and 
power  and  capacity  of  the  defendants  to  inflict 
injury,  and  so  was  the  inability  of  the  plaintiff  to 
protect  himself  or  punish  his  assailants. 

To  set  aside  this  verdict  would  be  to  insult 
the  honest  indignation  of  the  jury  for  such 
wrongs  and  such  injuries.  It  would  be  to  remind 
them  that  they  had  put  too  high  a  value  upon 
the  reputation  of  the  citizen,  and  had  con- 
demned too  harshly  persistent  traducers.  This 
is  not  the  way  to  maintain  the  rights  of  the  indi- 
vidual. 

It  is  manifest,  for  some  reason,  that  the  rights 
of  persons  are  les5  regarded  in  this  country  than 
in  any  other.  It  is  marvelous  how  tacitly  we 
submit  to  their  violation.  Herbert  Spencer  has 
wisely  said  that  the  greatest  danger  to  our  liber- 
ties is  the  equanimity  with  which  we  consider 
the  invasion  of  our  personal  rights.  The  most 
sacred  of  all  rights  is  reputation  and  the  undis- 
turbed happiness  of  home.  Far  be  it  from  a 
Court  of  justice  to  condemn  a  jury  for  vindicat- 
ing those  rights,  and  punishing  their  insolent  in- 
vasion. We  are  not  freemen  for  that  we  have 
the  power  to  elect  our  rulers.  He  only  is  a  free- 
man whose  every  right  is  protected  by  law,  and 
whose  every  injury  is  fully  compensated,  and  the 
wrongdoer  amply  punished  by  law ;  and  this  is 
justly  left  to  the  judgment  of  the  jury,  far  more 
capable  of  estimating  these  rights  and  wrongs 
than  the  Judges. 
The  rule  for  a  new  trial  is  discharged. 

F.  B.  N. 
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g)Uj>reme  Court- 

Jan.  '95, 14.  May  6,  1895. 

Watterson  v.  Fuellhart. 

Replevin — Claim  property  bond — Construction 
of — Sheriff's  liability — Evidence —  Replevin 
bond, 

A  claim  property  bond  given  by  defendant  in  an  action 
of  replevin  is  not  defective  so  as  to  render  the  sheriff  lia- 
ble for  accepting  the  same  because  it  does  not  contain 
the  customary  obligation  that  defendant  "  shall  abide  the 
judgment  of  the  Court  in  all  things  relating  to  the  prem- 
ises/' when  it  does  show  an  undertaking  that  defendant 
**  shall  appear  and  make  good  his  claim." 

"When  the  plaintiff  in  an  action  against  the  sheriff  al- 
lies that  the  sureties  accepted  by  Mm  on  a  claim  prop- 
erty bond  were  insolvent  at  the  time  they  signed  the 
same,  it  is  competent  for  the  defendant  to  show  ihat  said 
sureties  were  then  reported  to  be  solvent  among  men  hav- 
ing business  with  them. 

Although  in  all  counties  of  the  State,  except  Philadel- 
phia and  Allegheny,  (which  are  governed  by  special 
statutes)  the  sheriff  is  answerable  to  defendant  in  replev- 
in, not  only  for  the  sufficiency  of  the  sureties  when  the 
bond  is  taken,  but  for  their  sufficiency  when  the  judg- 
ment has  determined  the  property  to  be  in  the  defend- 
ant, the  Court  will  not  extend  the  severe  liability  to  the 
case  of  acceptance  of  sureties  on  a  claim  property  bond. 

If  the  sheriff,  with  the  exercise  of  care  and  judgment, 
accept<(  a  claim  property  bond  with  sureties  at  the  time 
solvent,  or  that  he  has  reason  to  believe  solvent,  and  there 
was  no  apparent  danger  of  future  insolvency,  and  permits 
defendants  to  retain  possession,  he  is  not  personally  liable 
to  plaintiff  if  such  sureties  are  insolvent  at  the  time  judg- 
ment is  given  for  plaintiff. 

Appeal  of  A.  V.  D.  Watterson,  administrator 
of  H.  T.  Knake,  deceased,  from  the  judgment 
of  the  Common  Pleas  of  Warren  County. 
-  The  facts  of  the  case  and  the  material  assign- 
ments of  error  are  set  out  in  the  opinion  of  the 
Supreme  Court,  infra.  Verdict  for  defendant 
and  judgment  thereon,  from  which  plaintiff  ap- 
Dealed* 

/.  H.  Donly,  {A.  V.  D,  Watterson  with 
him),  for  appellant. 

Reputation  is  not  admissible  to  prove  sol- 
vency. 

II  Am.  &  Eng.  Encyc.  172,  and  cases  cited. 

In  every  correctly  written  "claim  property 
bond"  a  condition  appears  that  defendant  shall 
abide  the  judgment  of  the  Court  in  all  things  re- 


lating to  the  premises.     (That  is,  pay  the  judg- 
ment, if  against  him)  or  words  of  like  import. 

2  Tr.  &  H.  Pr.,  sec.  1737. 
Brewsier*s  Pr.,  Vol.  I.,  p.  127. 
Leisenring*8  Forms,  p.  187. 
Morris'  Replevin,  App.  324-5. 
Dunlap's  Forms,  175-6. 
Fred  Schoening  &  Co.'s  Forms. 
Morris'  Replevin,  305. 

As  this  sine  qua  non  was  wholly  absent  from 
among  the  conditions  of  the  bond,  his  Honor 
ought,  as  requested,  to  have  declared  the  bond 
in  form  worthless  to  plaintiff. 

The  sheriff  is  liable  for  the  ultimate  sufficiency 
of  the  sureties. 

Oxley  V.  Cowperthwaite,  I  Dal.  349. 
Pearce  v,  Humphreys,  14  S.  &  R.  23. 

W.  W,  Wilbur,  (  William  Schnur  with  him), 
for  appellees. 

Evidence  of  general  reputation  as  to  want  of 
credit  will  be  received  against  the  sheriff  on  a 
question  of  negligence. 

Morris  on  Replevin,  277. 

Scott  V,  Waithman,  3  Starkie*s  Ev.  168. 

I  Greenleafs  Ev.,  sec.  loi. 

There  is  no  case  where  sheriff  has  been  held 
liable  for  taking  sureties  on  a  claim  property 
bond  who  are  afterwards  found  insufficient ;  all 
the  reasons  applied  in  the  case  of  a  replevin  bond 
fail  where  it  is  attempted  to  apply  them  to  a 
claim  property  bond. 

July  18,  1895.  Dean,  J.  On  May  26, 1891, 
H.  T.  Knake,  plaintiffs  intestate,  issued  a  writ 
of  replevin  against  one  W.  H.  Thompson,  for  a 
piano  valued  at  $600,  The  writ  was  placed  in 
hands  of  defendant,  Sheriflf  Henry  Fuellhart, 
who  on  the  second  day  afterwards,  served  it  on 
Thompson,  who  gave  to  the  sheriff  a  claim 
property  bond,  with  two  sureties,  in  penal  sum 
of  f  1 200,  and  retained  possession  of  the  piano. 
Thompson  then  entered  appearance  and  plea, 
and  on  25th  of  February,  1892,  after  trial, 
plaintiff  got  a  verdict  for  $550,  upon  which 
judgment  was  entered.  Upon  this,  he  issued 
execution  against  Thompson,  which  was  re- 
turned nulla  bona.  Then  plaintiff  brought  this 
suit  against  the  sheriflf,  averring  that  the  prop- 
erty bond  accepted  from  Thompson  was  defec- 
tive in  form,  and  the  sureties  insufficient,  and 
for  his  neglect  in  accepting  such  bond,  he  was 
answerable  to  him  in  damages.  The  sheriff,  by 
proper  plea,  denied  his  liability.  When  the 
case  was  on  trial,  the  plaintiflf  oflfered  in  evidence 
the  bond,  to  show  it  was  insufficient  in  form,  in 
that  it  did  not  contain  an  obligation  that  de- 
fendant ''shall  abide  the  judgment  of  the  Court 
in  all  things  relating  to  the  premises.''  This, 
plaintiflf  argued,  was  the  omission  of  any  under- 
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taking  on  part  of  the  sureties,  that  Thompson 
would  pay  the  judgment  against  him  in  the  ac- 
tion  of  replevin.  The  Court,  however,  held 
that  the  foUowicg  stipulation  in  the  bond  was  a 
sufficient  undertaking  to  that  effect :  "That  if 
the  said  W.  H.  Thompson  shall  be  and  appear 
at  the  County  Court  of  Common  Pleas  to  be 
held  at  Warren  ....  on  first  Monday  of  Sep- 
tember next,  then  and  there  to  make  good  his 
claim  to  the  piano ;"  that  this  was  an  undertak- 
ing by  the  sureties  that  Thompson  should  be  suc- 
cessful in  his  defence  of  the  suit,  and  if  not,  the 
sureties  would  pay  the  judgment  against  him. 

Plain  tiflf  then  offered  evidence,  tending  to 
show  that  at  the  date  of  the  judgment  in  the 
replevin  suit,  the  sureties,  J.  R.  Timmins  and  A. 
R.  Blood,  were  insolvent;  he  further  offered 
some  evidence  tending  to  show  they  were  also 
insolvent  when  the  bond  was  executed ;  to  this, 
defendant  replied,  by  evidence  tending  to  show 
that  at  that  date  they  were  solvent,  and  worth 
far  more  than  the  amount  of  the  bond. 

As  to  these  questions,  the  Court  submitted  the 
evidence  to  the  jury,  to  inquire  and  find  whether 
the  sureties  were  sufficient  when  the  bond  was 
taken,  instructing  them,  if  they  were,  and  there 
was  a  reasonable  probability  of  their  solvency 
at  the  end  of  the  replevin  suit,  he  had  performed 
his  duty ;  that  he  was  not  answerable,  absolutely, 
for  their  subsequent  solvency,  but  was  bound  to 
reasonable  diligence,  care  and  good  judgment 
when  he  accepted  them. 

Under  this  instruction,  there  was  a  verdict  for 
defendant,  and  plaintiff  now  appeals,  assigning 
twelve  errors. 

The  first  four  are  to  the  ruling  of  the  Court 
admitting  certain  evidence  as  to  the  solvency  of 
the  sureties  on  6th  of  June,  1891,  the  date  of 
the  bond.     The  question  put  to  the  witnesses  by 
defendant's  counsel  was  whether  A.  R.  Blood, 
one  of  the  sureties,  was  solvent  or  insolvent. 
This  was  objected  to  by  plaintiff's  counsel,  on 
the  groimd  that  witness  could  only  testify  to  what 
the  surety  owned  and  what  he  owed,  leaying  the 
inference  of  solvency  or  insolvency  to  be  drawn 
by  the  jury.   The  witness  stated  he  was  solvent. 
Appellant  now  argues  this  was  proving  solvency 
by  reputation.  An  examination  of  the  testimony, 
however,  shows  this  to  be  a  mistake.      The  wit- 
ness was  a  brother  of  the  surety,  and  the  latter, 
previous  to  this  trial,  died.     The  witness  knew 
his  brother's  affairs  in  his  lifetime,  and  had  as- 
sisted in  the  settlement  of  his  estate.     From  his 
thorough  knowledge  he  considered  him  amply 
solvent  at  the  date  of  the  bond,  and  for  some 
time  afterwards.     He  could  not  give  a  list  of  his 
debts,  or  a  list  and  value  of  his  brother's  proper- 
ties.    But  his  own  means  of  knowledge  of  his 
brother's  afiisdrs  warranted  a  belief  and  this  he 
testified  to.  As  to  the  alleged  error  in  admitting 


this  testimony,  we  can  only  say  there  are  no 
known  means  of  ascertaining,  with  absolute  cer- 
tainty, the  solvency  of  men  engaged  in  busi- 
ness ;  it  is  seldom  other  than  the  owner  knows, 
or  can  know,  just  what  he  owns ;  it  is  a  rare  case 
that  other  than  the  debtor  knows,  or  can  know, 
just  what  he  owes.   Still,  men  act  in  contracting 
and  crediting  on  their  judgment,  because  in  most 
cases  they  can  act  on  nothing  else.    If  Courts, 
banks,  public  officers  and  business  men  did  not 
move  in  important  transactions  until  absolutely 
certain  of  the  solvency  of  those  with  whom  they 
dealt,  the  affairs  of  the  world  would  stop.    Part- 
nerships, banks,  corporations  and  individuals, 
believed  to  be  solvent,  sometimes  fail,  bringing 
loss  and  disaster  to  those  who,  in  the  exercise  of 
judgment,  trusted  them;    but  this  only  shows 
that  in  a  comparatively  small  percentage  of  cases 
good  judgment  and  care  have  been  at  fault ;  so 
here,  with  the  most  intimate  knowledge  of  his 
brother's  affairs,  the  witness  believed  him  sol- 
vent when  the  bond  was  accepted,  and  that  he 
so  continued  for  some  time  after.  The  testimony 
of  the  other  three  witnesses  was  of  the  same  im- 
port; one  was  his  banker,  the  other  two  his 
business  partners;  from  their  opportunities  of 
knowledge  they  testified  as  to  their  judgment, 
and  further  said  that  he  was  reputed    solvent 
among  business  men.     It  was  proper  to  give  his 
repute,  not  to  prove  solvency,  but  to  negative 
any  assertion  of  negligence  on  part  of  sheriff  by 
accepting  sureties  reputed  solvent.     Of  itself  it 
was  not  evidence,  but  plaintiff  had  offered  evi- 
dence which  was  claimed  to  show  notorious  in- 
solvency, and  this  was  in  answer  thereto. 

The  fifth  to  eighth  assignments,  inclusive,  are 
to  the  refusal  to  affirm  plaintiffs  first  to  ninth, 
inclusive,  written  prayers  for  instructions  to  the 
jury  as  to  insufficiency  in  form  of  the  bond. 
The  Court,  in  its  general  charge,  had  already  in- 
terpreted the  obligation  of  the  bond  as  fixing  the 
liability  of  the  sureties  for  any  judgment  ob- 
tained by  plaintiff  when  the  bond  was  accepted ; 
this  was  a  distinct  denial  of  each  of  these  points, 
and  plaintiff  has  an  exception  to  the  general 
charge,  which  puts  the  error,  if  error  there  was, 
in  shape  to  be  corrected  on  appeal.  The  inter- 
pretation of  the  written  bond  was  for  the  Court, 
and  not  for  the  jury ;  after  stadng  clearly  the 
Court's  view  of  the  obligation  to  the  jury,  it 
would  have  been  a  wholly  useless  formality  to 
have  read  and  denied  these  nine  points;  the 
whole  nine  were  but  a  repetition  of  the  idea 
that  the  bond  was  not  properly  drawn,  so  as  to 
fix  the  liability  of  the  sureties  in  the  event  of  an 
adverse  judgment  in  the  replevin  suit. 

We  agree  with  the  interpretation  of  the  Court 
below.  The  condition  that  if  the  principal 
should  appear  in  Court  and  there  defend  and 
make  good  his  claim  to  the  piano,  then  the  bond 
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to  be  void,  or  else  to  be  in  full  force  and  virtue, 
was  a  full  assumption  of  liability  by  the  sureties; 
he  did  appear  but  did  not  make  good  his  claim 
to  the  piano ;  in  that  event  the  sureties  under- 
took to  pay  the  value,  or  which  is  the  same  thing, 
the  amount  of  the  verdict. 

The  several  undertakings  stipulated  by  a  re- 
plevin bond  constitute  distinct  and  independent 
conditions,  and  a  breach  of  any  will  constitute  a 
forfeiture:  Gibbs  v.  Bartlett,  2  W.  &  S.  33; 
Balsley  v.  Hoffman,  13  Pa.  603.  The  defendant, 
Thompson,  having  failed  to  make  good  his  claim 
to  the  piano,  there  was  a  breach  of  one  of  the 
conditions,  and  therefore  a  forfeiture  of  the 
bond. 

The  Court  did  not  err  in  its  construction  of 
the  bond,  nor  was  there  any  fatal  error  in  nega- 
tiving the  points  as  a  whole. 

While  the  bond  is  entirely  sufficient  in  form, 
it  is  doubtless  satisfactory  to  plaintiff  to  know, 
even  if  it  had  not  been,  no  particular  harm 
would  have  resulted,  for  he  has  shown  by  abun- 
dant proof  the  insolvency  of  the  sureties  at  the 
date  of  the  judgment,  so  that,  if  the  bond  had 
been  in  form  to  meet  his  approval,  it  would  not 
have  availed  to  bring  him  his  money  from  ut- 
terly insolvent  sureties. 

The  controlling  question  in  the  case  is  raised 
by  plaintififs  eleventh  point,  and  answer  of 
Court  thereto,  as  follows : — 

*'It  was  not  enough  that  the  sheriff  should 
have  accepted  a  surety  or  sureties  deemed  by 
him  fairly  sufficient  at  the  time.  It  was  his  duty 
to  regard  the  fact  that  the  final  determination  of 
the  replevin  suit  might  be  delayed  for  months  or 
possibly  years,  during  which  delay,  by  the  acci- 
dents of  business  or  fortune,  the  obligors  thus 
deemed  by  him  fairly  sufficient  when  accepted 
might  become  utterly  worthless." 

To  this  the  Court  answered  :  "In  this  point 
the  word  'fairly*  is  italicized,  and  I  want  to  have 
it  so  understood.  I  affirm  that  point.  I  have 
already  stated  to  you  the  same  thing,  that  in  de- 
termining the  sufficiency  of  the  surety  the  sheriff 
should  have  kept  in  mind  the  fact  that  his  obli- 
gation was  to  run  until  the  determination  of  the 
replevin  proceedings.  Did  he  have  belief,  in 
good  faith  and  upon  reasonable  ground,  that  the 
surety  was  not  only  able  at  the  time  to  pay  the 
amount  of  the  bond,  but  had  such  a  credit  as  to 
be  likely  to  be  good  to  the  determination  of  the 
proceedings?" 

In  effect  this  point  and  answer  thereto  are  em- 
braced in  appellant's  ninth  and  tenth  assign- 
ments of  error.  The  same  instruction,  but  with 
more  elaboration,  was  given  throughout  the  gen- 
eral  charge.  The  sureties  at  the  date  of  judg- 
ment in  the  replevin  suit  were  insolvent ;  it  is 
established  by  the  decided  weight  of  the  evi 


What  was  the  measure  of  the  sherifTs  responsi- 
bility  in  the  acceptance  of  the  sureties  ? 

In  Oxley  v,  Cowperthwaite,  i  Dall.  349,  and 
Pearce  v,  Humphreys,  14  S.  &  R.  23,  it  is  laid 
down  as  a  settled  rule,  that  as  to  a  replevin  bond 
tendered  by  the  plaintiff  for  the  delivery  of  the 
property  to  him,  the  sheriff  is  answerable  to  the 
defendant,  not  only  for  the  sufficiency  of  the 
sureties  when  the  bond  is  taken,  but  when  the 
judgment  has  determined  the  property  to  be  in 
defendant.     And  so  the  law  has  stood.     An  ex- 
amination of  these  cases  will  show    that  they 
followed  the  English  rule,  where  the  writ  lay 
only  in  cases  of  goods  distrained  for  rent  in  ar- 
rears.     Oxley  V,  Cowperthwaite  was  decided  in 
1788;  Pearce  ».  Humphreys,  supra^  follows  it 
thirty-eight  years  after,  and  in  the  opinion, 
Duncan,  J.,  regrets  that  the  rule  does  not  ac- 
cord with  his  sense  of  justice,  but  considers  it  too 
firmly  established  lo  be  set  aside.    But  in  all  the 
cases  since,  the  question  was,  as  in  that  case,  as 
to  the  sufficiency  of  the  bond  given  by  the  plain- 
tiff, the  replevin  bond.    The  liability  of  the 
sheriff  for  the  acceptance  of  sureties  in  the  claim 
property  bond,  who  were  solvent  at  the  time,  yet 
when  the  event  of  the  suit  worked  a  forfeiture  of 
their  bond,  turned  out  to  be  insolvent,  was  not 
a  question  for  decision  in  those  cases.   Duncan, 
J.,  in  Pearce  v,  Humphreys,  supra,  says  :  "If  I 
were  to  be  guided  by  my  own  sense  of  justice, 
without  regard  to  authority,  I  must  own  that  it 
would  seem  to  me  that  commutative  justice  would 
require  a  different  criterion ;  for  as  the  sheriff 
would  be  liable  to  an  action  of  trespass  for  re- 
moving the  goods  and  delivering  them  to  the 
plaintiff,  when  the  defendant  offers  sufficient 
pledges  on  tfie  claim  of  property,  and  could  not 
justify  under  the  replevin ;  and  that  as  the  crite- 
rion there  would  be  their  sufficiency  at  the  time, 
so  it  ought  to  be  where  he  delivers  up  the  goods 
to  the  plaintiff  in  replevin.    Their  apparent  re- 
sponsibility at  the  time  when  he  accepted  them, 
would  have  been  the  justest  rule  at  first.    The 
sheriff  does  all  he  can  to  make  diligent  inquiry; 
he  ought  not  to  be  bound  to  know  what  nobody 
else  knows."    The  intimation  here,  is,  that  the 
sheriff,  in  a  claim  property  bond,  is  only  answer- 
able for  the  sufficiency  of  the  sureties  when  ac- 
cepted.   Again,  in  Commonwealth  v.  Rees,  3 
Wharton,  123,  Gibson,  C.  T.,  remarks,  when 
speaking  of  the  decisions  in  Oxley  v.  Cowperth- 
waite, and  Pearce  v.  Humphreys,  supra  :  **The 
construction  in  the  case  of  a  replevin  bond,  un- 
just as  it  is  in  its  extreme  breadth,  which  holds 
the  officer  to  a  measure  of  carefulness  unprece- 
dented in  the  case  of  any  one  else  but  a  carrier, 
is  founded,  as  in  the  case  of  a  carrier,  in  policy 
alone;  with  this  difference,  however,  that  the 
carrier  is  a  voluntary  agent,  and  the  officer  an 


dence  that  when  accepted  they  were  solvent,  [involuntary  one."  And  ^in,  in  Myers  ».  Clark, 
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3|W.  &  S.  535,  Kennedy,  J.,  says  the  decisions 
in  the  two  leading  cases,  already  cited,  have 
placed  ''the  sheriff  under  a  most  unreasonable,  if 
not  unjust  responsibility."  So,  although  the 
injustice  of  holding  the  sheriff  to  such  a  rigorous 
liability  in  case  of  a  replevin  bond,  has  been  often 
remarked  on  by  the  Court,  that  responsibility  has 
in  no  case  been  denied,  and  it  exists  to-day  as  in 
Oxley  V,  Cowperthwaite,  supra^  decided  more 
than  a  century  ago,  except  as  to  Philadelphia  and 
Allegheny  counties,  where  by  the  special  Act  of 
April  lo,  1873,  in  Philadelphia,  if  the  sureties 
justify  before  a  Judge,  the  sheriff  is  relieved;  and 
in  Allegheny  county,  by  Act  of  May  19,  1871, 
if  they  justify  before  the  prothonotary,  he  is  re- 
lieved of  the  absolute  responsibility  which  other- 
wise the  law  casts  upon  him.  But  it  never  has 
been  decided  in  this  State,  that  he  is  answerable 
for  the  solvency  of  the  sureties  in  a  claim  pro- 
perty bond,  at  the  end  of  the  trial  of  the  replevin 
suit.  As  we  have  noticed,  this  Court,  with  much 
reluctance,  has  adhered  to  precedent  in  the  case 
of  the  sheriff's  liability  on  a  replevin  bond,  but 
this  is  the  first  case,  so  far  as  we  have  found, 
where  it  was  sought  to  hold  him  to  the  same  lia- 
bility on  a  claim  property  bond. 

The  cases  cited  in  suits  on  replevin  bonds,  are 
not  necessarily  applicable  to  the  claim  property 
bond.  The  replevin  bond  is  a  statutory  require- 
ment ;  without  it,  the  writ  cannot  be  served ;  if 
the  writ  be  executed,  the  situation  of  the  parties 
is  changed ;  the  plaintiff  has  the  possession  of  the 
disputed  property,  before  his  right  is  judicially 
determined;  the  defendant  is  deprived  of  the 
possession  of  what  may  afterwards  be  found  to 
be  rightfully  his ;  the  change  of  status  is  alto- 
gether in  favor  of  plaintiff  and  prejudicial  to 
defendant,  during  the  pendency  of  suit.  The 
tendency  of  the  proceeding,  if  the  utmost  rigor 
in  exercising  sufficient  sureties  on  the  replevin 
bond,  be  not  enforced,  would  be  to  tempt  the 
unscrupulous  to  assert  unfounded  claims  to  chat- 
tels, and  secure  possession  by  the  tender  of  worth- 
less bonds  to  the  sheriff.  But  if  defendant  tender 
a  bond  with  sureties,  at  the  time  sufficient,  then 
the  suit  is  at  once  turned  into  a  chose  in  action, 
resulting  in  a  judgment  in  favor  of  plaintiff,  if  the 
right  be  in  him.  The  parties,  so  far  as  possession 
of  the  disputed  property  is  concerned,  stand  as 
before  the  writ,  but,  if  the  right  be  determined 
in  favor  of  plaintiff,  he  has  a  personal  judgment 
against  defendant,  ripe  for  execution,  and  also 
recourse  to  the  property  bond. 

We  are  not  inclined  to  extend  a  hardship  only 
tolerated  because  of  established  precedent,  to  a 
case  not  clearly  within  the  precedent.  There  is 
no  imperative  reason  which  requires  us  to  hold 
that  a  faithful  officer,  when  he  executes  a  replevin 
writ,  shall,  at  the  same  time,  insure  the  plaintiff 
against  loss  from  a  contingency  which  by  care 


he  could  not  foresee ;  the  loss  should  fall  on  the 
plaintiff,  the  party  interested,  and  not  on  him 
who  has  no  interest  in  the  subject  of  the  litiga- 
tion. 

We  therefore  decide  in  this  case,  that  if  the 
sheriff,  in  the  exercise  of  care  and  judgment,  ac- 
cepted this  claim  property  bond,  with  sureties, 
at  the  time  solvent,  or  that  he  had  reason  to  be- 
lieve solvent,  and  there  was  no  apparent  danger 
of  future  insolvency,  and  permitted  defendant  to 
retain  possession,  he  did  all  that  the  law  required 
of  him ;  the  plaintiff  can  exact  nothing  more. 
This  was,  in  substance,  the  law,  as  declared  by 
the  learned  Judge  of  the  Court  below,  both  in 
his  general  charge,  and  in  his  answers  to  points; 
in  so  declaring,  he  committed  no  error.  All  the 
assignments  are  therefore  overruled,  and  the 
judgment  is  affirmed. 

w.  M.  s.,  jr. 


July  '94. 30-  April  30, 1895. 

Evilhock  V.   Philadelphia,    Harrisburg, 

and  Pittsburgh  Railroad  Company. 

Trespass — Negligence — Master   and  servant — 
FelioW'Workmen — Railroad — Foreman . 

In  an  action  in  trespass  for  damages  for  iojnries  receiyed 
while  working  under  the  direction  of  a  foreman  appointed 
by  the  authority  of  the  defendant,  if  the  facts  which  would 
constitute  the  foreman  a  vice-principal  are  contradicted, 
the  case  must  be  passed  upon  by  the  jury,  and  most  be 
presented  to  them  free  from  assumption  of  proof  of  the 
relations  bemg  established. 

Appeal  of  the  Philadelphia,  Harrisburg  and 
Pittsburgh  Railroad  Company  from  the  judg- 
ment of  the  Common  Pleas  of  Cumberland 
County,  entered  in  overruling  a  motion  for  a 
new  trial  in  an  action  of  trespass,  wherein 
George  W.  Evilhock  and  Sarah,  his  wife,  were 
plaintiffs,  and  appellant  defendant. 

The  facts  of  the  case  appeared  to  be  that  in 
the  early  spring  of  1891,  the  Philadelphia,  Har- 
risburg and  Pittsburgh  Railroad  Company,  a 
company  controlled  by  the  Philadelphia  & 
Reading  Railroad  Company,  was  engaged  in 
building  a  single  track  railroad  from  Harrisbuig 
to  connect  with  the  Harrisburg  &  Potomac 
Raihroad  at  Bowmansdale,  Pennsylvania. 

Charles  L.  Evilhock,  the  son  of  the  plaintiff, 
was  employed  by  one  Jos.  Taylor,  section  boss 
at  Leesburg  on  the  Harrisburg  &  Potomac  Rail- 
road, as  a  member  of  his  gang  about  the  9th  of 
April,  1 89 1,  and  had  worked  with  him  on  this 
track  construction  from  then  up  to  his  death. 
The  men  were  gathered  up  each  morning  and 
returned  each  evening  by  an  engine  and  box  or 
tool  car  set  apart  for  that  purpose. 
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On  the  morning  of  April  13,  1891,  as  was 
the  custom,  this  engine  and  car  had  collected 
the  men,  among  whom  was  Evilhock,  and  on 
the  way  to  Bowmansdale,  picked  up  one  Evans 
at  Boiling  Springs,  some  ten  or  twelve  miles 
west  of  Bowmansdale.  After  reaching  Bow- 
mansdale  and  loading  up  three  open  gondola 
cars  with  ties,  railroad  iron,  spikes,  etc.,  Evans 
inquired  how  many  trucks  or  troUers  were  out  at 
the  end  of  the  construction,  and  was  told  three. 
He  then  inquired  if  any  more  were  at  hand,  as 
one  more  could  be  profitably  used.  Being  told 
that  one  was  sitting  along  the  track  a  short  dis- 
tance from  where  the  construction  train  stood, 
he  directed  that  it  be  placed  (being  a  heavy  one) 
in  front  of  the  train  and  propelled  in  this  fash- 
ion to  the  work,  a  mile  or  two  further  east. 

The  men  placed  the  troller  on  the  track,  and 
it  was  found  too  low  to  reach  the  bull  head  of 
the  gondola  car,  and  at  the  direction  of  Evans, 
a  railroad  tie,  about  seven  inches  thick,  was 
placed  lengthwise  on  the  bottom  of  the  troller 
against  the  car,  so  as  to  afford  a  purchase  where- 
by to  propel  the  troller.  Evans  stood  on  the  tie 
and  troller,  and  Evilhock  sat  on  the  front  end 
of  the  tie  and  troller.  The  train  thus  composed 
of  endne,  box  car  and  three  open  gondolas 
loaded  with  construction  material,  with  troller 
at  the  end,  backed  down  the  track  at  a  slow  rate 
not  exceeding  four  to  six  miles  per  hour.  After 
proceeding  in  this  way  for  some  three-foiuths  of 
a  mile,  the  front  end  of  the  troller  left  the  track 
for  some  cause  unknown,  and  Evilhock  was 
thrown  under  the  train  and  killed. 

Suit  was  brought  January  14,  1892,  by  the 
plaintifiis,  and  recovery  was  had  on  the  ground 
that  Evans  was  a  vice-principal  and  representa- 
tive of  the  company  defendant,  and  not  the 
fellow-employee  of  the  deceased. 

The  plaintiff  asked  the  Court  to  charge  (7th 
point) :  "  The  roaster  is  under  an  implied  con- 
tract with  those  whom  he  employs,  *to  adopt  and 
maintain  suitable  instruments  and  means  with 
which  to  carry  on  the  business  in  which  they  are 
employed.  This  includes  an  obligation  to  pro- 
vide a  suitable  place  in  which  the  servant,  being 
himself  in  the  exercise  of  due  care,  can  perform 
his  duties  safely  or  without  exposure  to  dangers, 
that  do  not  come  within,  the  reasonable  scope  of 
his  employment.  If,  therefore,  the  jury  believe 
that  the  troller  on  which  Charles  L.  £vilhock 
was  stationed  and  from  which  he  was  thrown 
and  killed  was  unsafe,  or  that  the  method  of 
propelling  the  same  was  unsafe  and  improper, 
and  that  he  was  an  inexperienced  employee  of 
the  railroad  company,  then  the  defendant  is 
liable  in  damages  for  his  death." 

To  which  the  Court  answered  :  "  If  Evilhock 
was  killed  by  reason  of  the  unsafe  condition  of 
the  troller,  or  on  account  of  the  unsafe  or  im- 


proper means  of  propelling  the  same,  and  there 
was  no  contributory  negligence  on  his  part,  we 
think  the  plaintiff  may  recover." 

Also  (loth  point) :  '*  If  the  jury  believe  that 
the  troller  was  furnished  by  the  defendant,  for 
use  in  the  work  of  laying  its  railroad  track,  that 
it  was  unsafe  or  defective,  and  that  by  reason  of 
its  defects  and  unsafeness  it  was  dangerous  to 
use  it  in  front  of  a  train ;  that  Charles  L.  Evil- 
hock was  without  experience  in  railroading; 
that  he  took  position  on  the  troller,  and  by 
reason  of  its  unsafeness  was  thrown  therefrom  and 
killed,  then  their  verdict  must  be  for  the  plaintiff." 

To  which  the  Court  answered:  "This  point 
is  affirmed,  unless  you  find  that  Evilhock  was 
made  aware  of  the  imsafe  condition  of  the 
troller,  or  was  directed  by  Mr.  Evans  to  leave 
the  troller  and  enter  another  car  of  the  de- 
fendant." 

The  defendant  asked  the  Court  to  charge 
(2d  point)  that  '*The  fatal  accident  to  the 
deceased  did  not  occur  while  he  was  handling 
or  using  any  of  the  machinery,  tools  or  appli- 
ances supplied  by  his  master,  the  defendant,  for 
the  purposes  for  which  they  were  supplied,  viz., 
track  laying,  but  while  on  his  way  with  the  con- 
struction train  to  the  place  of  work,  and  there- 
fore no  evidence  exists  in  the  case  that  he  was 
killed  whilst  making  legitimate  use  of  any  such 
tool  or  appliance  for  the  purpose  supplied  by 
the  defendant,  and  in  the  usual  course  of  his 
employment  at  the  time  of  the  accident." 

To  which  the  Court  replied :  **  This  point  is 
refused  as  stated.  We  leave  it  for  you  to  deter- 
mine whether  he,  Evilhock,  was  directed  by 
Evans  to  ride  upon  the  truck  and  whether  the 
truck  was  in  a  safe  condition,  or  whether  it  was 
defective  and  unsafe,  and  whether,  if  defective  or 
unsafe,  the  accident  resulted  therefrom.  In 
other  words,  if  this  company  defendant  under- 
took to  carry  its  employees  to  the  place  of*  their 
work,  they  were  bound  to  provide  ordinarily  safe 
conveyance  for  them." 

Defendant  also  asked  the  Court  to  charge 
(nth  point)  that:  ''The  evidence  being  un- 
disputed that  the  company  defendant  was 
engaged  in  the  undertaking  of  track  laying  and 
had  ftimished  and  supplied  all  tools,  trollersand 
materials,  and  had  actually  entered  upon  and 
was  in  progress  with  the  work  when  Mr.  Evans 
arrived  to  act  as  foreman,  and  the  evidence 
being  also  undisputed  that  Mr.  Evans  was  a  com^ 
petent  foreman,  the  company  had  performed  the 
full  measure  of  its  duty ;  therefore,  if  the  use 
of  any  such  tool  or  appliance  was  out  of  his  usual 
and  ordinary  employment,  in  the  face  of  the 
apparent,  manifest  and  obvious  dangers  con- 
nected with  it,  whether  directed  by  the  foreman 
or  not,  and  his  death  arose  from  said  act,  the 
plaintiff  cannot  recover." 
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Which  was  refused,  the  Court  saying:  "We 
cannot  instruct  you  that  the  facts  are  as  stated  in 
this  point,  to  wit :  that  the  troller  had  been  used 
by  and  in  the  presence  of  the  deceased  for  two 
or  three  days  prior  to  his  death.  We  cannot 
instruct  you  that  that  has  been  proven  as  a  fact 
in  this  case.  You  will  have  to  find  what  the 
facts  are.  If  Evilhock  was  aware  of  the  unsafe 
condition  of  this  troller,  and  if  he  took  his 
place  in  front  of  the  train  and  he  was  advised 
that  it  was  unsafe  for  him  to  take  that  position, 
because  of  the  alleged  bent  axle  of  the  troller, 
or  because  of  the  alleged  unsafe  means  of  pro- 
pulsion the  accident  happened,  and  he  did  that 
with  full  knowledge  of  these  facts,  then  he 
would  not  be  entitled  to  recover. 

'*  [One  of  the  chief  contentions  between  the 
parties  on  this  case  has  been,  what  relation  did 
Evans  bear  to  the  defendant  company?  Was 
he,  as  it  is  represented,  delegated  with  such 
unlimited  authority  by  the  defendant,  in  the 
matter  of  construction  of  the  railway  as  to 
make  it,  the  company,  responsible  for  his  de 
faults,  or  was  he  merely  a  fellow-laborer,  or 
employee,  charged  with  the  duty  of  putting  down 
the  track  ?  If  Evans  held  the  position  and  had 
the  authority  contended  for  by  the  plaintiffs, 
then  the  defendant  would  be  responsible  if  his 
duties  were  n^ligently  discharged,  and  any  one 
suffered  harm  thereby.  In  other  words,  if  the 
accident  in  this  case,  was  alone  due  to  the  man- 
ner in  which  he,  Evans,  moved  the  troller,  so 
that  Evilhock  was  killed  thereby,  and  this  con- 
duct of  his  negligent  and  reckless,  and  the 
appliance  unsafe,  the  defendant  may  properly  be 
expected  to  respond  in  damages. 

"  But,  if  on  the  other  hand,  as  is  contended 
by  the  defendant  that  Evans  was  merely  sent 
there  as  a  track  layer  to  direct  or  aid  in  putting 
down  the  track,  and  he  was  a  mere  fellow- 
servant,  or  co-laborer,  or  co-employee,  then  the 
defendant  would  not  be  responsible,  although 
his,  Evans*,  negligence  may  have  been  the  cause 
of  the  accident  which  resulted  in  the  death  of 
Evilhock.  A  fellow-servant  cannot  look  to  his 
employer  to  be  compensated  for  harm  that  may 
come  to  him  from  the  negligence  of  his  fellow- 
laborer,  unless  it  appear  that  the  employer  was 
negligent  in  the  discharge  of  his  duties. 

''Now,  as  we  view  this  case,  thisquestion  is  not 
of  the  first  importance.  The  duty  of  the  com- 
pany defendant,  was  to  use  ordinary  care  and 
diligence,  to  provide  safe  working  places  for 
those  in  its  service.  This  duty  rests  upon  the 
employer,  and  he  cannot  absolve  himself  from 
liability  by  delegating  it  to  any  agent.  In  other 
words,  if  the  company  defendant  undertook  to 
carry  Evilhock  to  his  place  of  work  and  pro- 
vided a  troller  which  had  a  bent  axle,  and 
which  was  unsafe  and  dangerous,  then  the  ques- 1 


tion  of  co-employee  is  not  important,  because 
the  duty  of  the  railroad  company  was  positive  to 
furnish  a  reasonably  safe  truck  or  conveyance, 
and  if  it  delegated  it  to  one,  however  humble 
his  position,  he  personally  became  the  agent  of 
the  company  or  representative  of  the  company, 
and  the  company  would  be  bound  to  respond  in 
damages  for  his  defaults.  The  question  as  to 
whether  Evans  was  really  the  representative  of 
the  company,  or  co-employee  of  the  company 
defendant,  becomes  a  subordinate  one.  The 
question  is,  as  we  view  it,  did  the  company  de- 
fendant furnish  a  reasonably  safe  conveyance  to 
carry  Evilhock  to  his  place  of  work?  Did  it 
provide  a  reasonably  safe  conveyance  ?  If  that 
way  to  propel  it  did  not,  and  delegated  it  to 
another  one,  however  humble,  it  must  respond 
in  damages  for  any  default,  because  its  duty  was 
positive  to  furnish  a  reasonably  safe  conveyance, 
and  it  cannot  be  excused  by  claiming,  if  it  was 
unsafe,  that  its  agent  was  at  fault,  and  that  he 
held  a  minor  situation  in  the  company.]  " 

The  answers  to  points  and  the  portion  of 
charge  quoted  were  made  the  subjects  of  the 
third,  sixth,  seventh,  fourteenth  and  seventeenth 
assignments  of  error. 

/.  W.  Wetzely  for  appellant. 

A  vice-principal  is  one  to  whom  an  employer 
delegates  the  performance  of  his  duties,  and 
therein  represents  the  employer,  so  that  his  acts 
are  the  acts  of  his  principal ;  but  except  when  and 
so  long  as  the  acts  of  a  foreman,  are  in  the  dis- 
charge of  these  duties,  one  from  the  employer 
to  his  employees,  he  acts  as  a  workman,  and 
not  as  a  vice-principal. 

Ross  V.  Walker,  139  Pa.  42. 

The  law  is  too  well  settled  in  Pennsylvania 
now  to  admit  of  question,  that  when  the  testi- 
mony shows  no  doubt  or  conflict,  it  is  the  duty 
of  the  Court  to  say  who  are  and  who  are  not 
fellow-servants. 

The  cases  are  numerous,  not  only  in  Pennsyl- 
vania, but  in  many  other  States  of  the  Union. 
The  latest  are : 

McGinley  v,  Levermg,  152  Pa.  366. 
Crawford  v,  Stewart,  19  Weekly  Notes,  48. 
Dealey  v,  P.  &  R.  R.  R.  Co.,  21  Weekly  Notes, 

45 ;  S.  C.  40;  Leg.  Int.  24. 
Kinney  v.  Corbin,  132  Pa.  341. 

The  fact  that  Evans  was  foreman  and  Evil- 
hock an  ordinary  laborer  makes  no  difference. 
It  is  settled  that  a  foreman  is  but  a  fellow- 
workman. 

Lehigh  Coal  Co.  v.  Jones,  86  Pa.  432. 

New  York  R.  R.  Co.  v.  Bell,  112  Id.  400. 

Kinney  v,  Corbin,  132  Id.  341. 

McGinley  v.  Levering,  152  Id.  366. 

A  plainer  case  of  fellow-employee  cannot  be 
conceived  than  existed  in  this  case  between 
Evans  and  Evilhock. 
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In  our  view  of  the  case,  it  would  make  no 
difference  if  the  truck  was  defective  or  not. 
The  company  had  no  notice  of  it. 

Reiser  v.  Pa.  Co.,  152  Pa.  38. 

A.  G.  Miller  ^xAJohn  Hays,  for  appellees. 
The  foreman  was  a  vice- principal. 

Mullan  V,  S.  S.  Co  ,  78  Pa.  25. 

Delaware  and  Hudson  Canal  Co.  z/.  Carroll,  89  Id. 

374-382. 
Hass  V,  Philadelphia  and  Southern  Steamship  Co., 

88  Id.  269-276. 
Penna.  and  N.  Y.  Canal  and  R.   R.  Co.  v.  Mason, 

109  Id.  296-300. 
•  Lewis  V,  Scifert,  116  Id.  628. 

The  jury  should  pass  on  the  question  of  rela- 
tionship between  the  deceased  and  the  foreman. 

Hass  V,  PhUa.  &  South.  M.  S.  Co.,  88  Pa.  268. 

Lewis  V.  Seifert,  116  Id.  628. 

Indianapolis,  etc.,  R.  Co.  v.  Morgenstem,  106  III. 

216. 
Indianapolis,  etc.,  R.  Co.  v.  Morgenstem,  12  Am.  & 

Eng.  R.  R.  Cases,  228. 
Chicago  &  N.  W.  R.  Co.  v.  Moranda,  108  111.  517. 
Chicago  &  N.  W.  R.  Co.  v,  Moranda,  17  Am.  & 

Eng.  R.  R.  Cases,  564. 
Shedd  I'.  Moran,  10  111.  App.  618. 
Holton  V,  Daly,  4  Id.  25. 
Devine  v,  Tarrytown,  etc.,  Co.,  22  Hun  (N.  Y.)  26. 

Agents  who  are  charged  with  the  business  of 
supplying  machinery,  are  not  to  be  regarded  as 
fellow-servants,  but  rather  ascharged  with  the  duty 
which  the  master  owes  to  the  servant,  and  the 
neglect  of  such  agent  is  to  be  regarded  as  the 
neglect  of  the  master. 

In  line  with  these  principles  there  are  many 
cases,  among  which  we  cite : 

Green  it  Coates  Street  Pass.  R.  Co.  v.  Bresmer,  97 

Pa.  103. 
Phila.,  Wil.  &  Bait.,  R.  R.  Co.  v.  Keenan,  103  Id. 

124. 
Tissue  V.  Bait.  &  Ohio  R.  R.,  112  Id.  91. 
Rummell  v,  Dilworth,  ill  Id.  343. 
Rummell  v,  Dilworth,  131  Id.  509. 
Trainor  v.  Railroad  Co.,  137  Id.  149. 

As  a  general  rule,  a  question  of  negligence 
must  be  submitted  to  the  jury.  It  should  be 
where  there  is  any  substantial  doubt  as  to  the 
facts,  or  to  the  inferences  to  be  drawn  from 
them. 

P.  R.  R.  Co.  V,  Bamett,  9  P.  F.  Smith,  259. 

Johnson  v.  Bruner,  1 1  Id.  58. 

McKee  v.  Bidwell,  24  Id.  218. 

Baker  v,  Fehr,  97  Pa.  70. 

Penna.  Raikoad  Co.  v.  White,  88  Id.  327. 

Fritsch  v.  City  of  Allegheny,  91  Id.  226. 

Schum  V.  Penna.  R.  R.  Co.,  107  Id.  8. 

West  Chester,  etc.,  R.  R.  Co.  v.  McElwee,  67  Id. 
3"- 
There  was  strong  evidence  to  show  that  Bom- 
berger  (the  superintendent)  knew  the  troller  was 
defective  and  unsafe.  We  have  quoted  some  of 
the  evidence  on  that  subject,  and  that  he  in- 
formed Evans  of  the  fact.    True,  Bomberger 


denied  it,  asserted  that  the  troller  was  notdefec- 
tive,  but  that  only  made  it  a  question  of  fact  for 
the  jury.  If  he  knew  that  it  was  defective  and 
unsafe,  he  being  the  superintendent,  and  Evans 
being  the  representative  of  Sweigard,  the  knowl- 
edge became  that  of  the  defendant  company 
and  made  it  liable. 

Frazier  v,  Penna.  R.  R.  Co.,  38  Pa.  104. 
CaldweU  v.  Brown,  53  Id.  453. 
O'Donnell  v.  Allegheny  Valley  R.  R.,  59  Id.  239. 
Ardesco  Oil  Co.  v.  Gilson,  63  Id.  146. 
Patterson  v   Pittsburgh  &  Con.  R.  R.  Co.,  76  Id. 
389. 

July  18,  1895.  Fell,  J.  As  this  case  was 
presented  at  the  trial  in  the  Common  Pleas,  the 
right  to  recover  depended  upon  the  relation 
which  the  foreman  in  charge  of  the  work  and 
the  laborer  who  was  accidentally  killed  bore  to 
each  other.  If  they  were  fellow- workmen  there 
was  no  ground  for  the  action ;  if  the  foreman 
was  a  vice-principal  the  plaintiffs  made  out  a 
case  which  entitled  them  to  go  to  a  jury.  The 
question  as  to  this  relation  was  made  subordi- 
nate, and  expressly  so,  to  the  inquiry  whether 
the  defendant  had  provided  safe  means  for  car- 
rying the  workmen  to  their  work.  This  inquiry 
did  not  arise  in  the  case.  The  truck  from  which 
the  deceased  was  thrown  was  not  provided  by 
the  railroad  company  as  a  means  of  transporta- 
tion for  its  workmen,  nor  was  it  used  as  such  at 
the  time  of  the  accident.  It  was  an  implement 
or  appliance  used  in  laying  rails,  and  the  work- 
men were  moving  it  from  one  part  of  the  works 
to  another  for  that  purpose.  Such  trucks  were 
generally  carried  on  the  cars,  but  because  of  its 
unusual  weight  this  one  was  pushed  on  the  track 
in  front  of  the  engine.  At  the  time  of  his 
injury  Evilhock  was  on  the  truck  for  the  purpose 
of  aiding  in  moving  it,  and  not  for  the  purpose 
of  being  carried  to  his  work.  The  company 
had  provided  a  train  of  cars,  properly  equipped 
and  managed,  to  carry  its  workmen.  No  acci- 
dent happened  to  this  train,  nor  was  anyone 
injured  while  riding  on  it.  By  the  instruction 
complained  of,  the  attention  of  the  jury  was 
diverted  from  the  real  issue  and  directed  to  a 
false  one. 

Whether,  under  the  testimony,  Evans  was  a 
vice-principal  is  not  free  from  doubt.  If  the 
facts  had  been  undisputed,  it  would  have  been 
the  duty  of  the  Court  to  decide  the  question 
and  instruct  the  jury  accordingly :  McGinley  v. 
Levering,  152  Pa.  366.  As  the  testimony  was 
not  clear  and  uncontradicted,  it  was  not  error  to 
submit  it  with  proper  instructions.  It  is  to  be 
hoped  that  upon  a  re-trial  the  relations  of  the 
parties  will  be  more  clearly  defined.  The 
answers  to  the  plaintiffs*  points,  which  are  the 
subjects  of  the  third,  sixth  and  seventh  assign- 
ments of  error,  assume  either  that  Evans  and 
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Evilhock  were  not  fellow-workmen  or  that  the 
truck  was  furnished  as  a  means  of  conveyance 
for  the  workmen.  These  assignments,  together 
with  the  fourteenth  and  seventeenth,  are  sus- 
tained, and  the  judgment  is  reversed  with  a 
venire  de  novo.  w.  d.  n. 


Jan.  »95,  319.  May  23,  1895. 

Schroder  v.  The  City  of  Lancaster. 

Municipalities^  Damages — Conflict  of  laws — 
Repeal— Act  May  25^1887,  P,  L.  267— Act 
March  21,  i8j6,  P.  Z.  134. 

Statutes  which  bestow  repugn  xnt  rights  are  irreconcila- 
ble and  the  later  ones  must  prevail ;  but  different  and 
distinct  remedies  may  co-exist. 

The  AcU  of  March  21,  1836,  and  May  25,  1887,  differ 
merely  in  matters  of  procedure ;  the  latter  is  cumula- 
tive, giving  additional  powers*  to  be  exercised  in  a  differ- 
ent way  than  those  given  by  the  former  Act 

Appeal  of  Francis  and  Catharine  H.  Long, 
from  the  judgment  of  the  Common  Pleas  of  Lan- 
caster County,  entered  in  dismissing  their  ex- 
ceptions to  the  report  of  a  jury  of  view  appoint- 
ed by  the  Court  to  ascertain  the  damage,  if  any 
there  were,  sustained  by  appellants  in  the  taking 
of  their  laiid  for  municipal  purposes  by  the  city 
of  Lancaster. 

The  facts  appear  to  be  that  the  water  de- 
partment of  the  city  of  Lancaster  entered  upon 
the  appellants'  land  for  the  purpose  of  establish- 
ing a  pumping  station  in  connection  with  the 
water  supply  of  the  city.  On  petition  of  appel- 
lants viewers,  under  the  Act  of  May  25,  1887, 
(P.  L.  267),  were  appointed,  who  made  report 
awarding  appellants  II470  each. 

Exceptions  were  filed  by  the  city  of  Lan- 
caster, the  fifth  of  which  was:  **The  water 
department  of  the  city  of  Lancaster  is  regu- 
lated by  the  Act  of  March  21,  1836,  (P.  L. 
134),  which  is  not  repealed  by  the  Act  of  1887, 
and  the  taking  and  entering  upon  land  for  lay- 
ing pipes,  etc.,  is  subject  to  the  provisions  of 
said  Act." 

Upon  argument  (and  re-argument)  the  Court 
sustained  the  exceptions,  and  appellants  ap- 
pealed. 

£>.  McMuUen^tV.  If.  Poland  with  him),  for 
appellants. 

Article  XVI.,  section  8  of  the  Constitution  of 
the  Commonwealth  of  Pennsylvania,  provides 
that: 

^'Municipal  and  other  corporations  and  indi- 
viduals invested  with  the  privilege  of  taking 
private  property  for  public  \ise,  shall  make  just 
compensation  for  property  taken,  injured  or  de- 


stroyed by  the  construction  or  enlargement  *of 
their  works,  highways,  or  improvements,  which 
compensation  shall  be  paid  or  secured  before 
such  taking,  injury  or  destruction." 

The  Act  of  May  25,  1887,  (P.  L.  267),  is  a 
general  law  intended  to  regulate  matters  of  thk 
nature  in  all  the  cities  and  boroughs  of  the 
Commonwealth,  and  repeab  or  supersedes  all 
special  laws  or  parts  of  laws  inconsistent  there- 
with. In  this  case  it  conflicts  with  the  local  law 
applying  to  the  city  of  Lancaster  only. 

A  general  law  bearing  upon  the  same  subject 
matter  supersedes  previous  special   Acts,  and 
therefore  repeals  them  by  necessary  implication. 
^^Best  V,  Baumgardner,  122  Pa.  17. 
Nasser  v.  Commonwealth,  25  Id.  126. 
Keller  v.  Commonwealth,  71  Id.  413. 
Newbold  v.  Pennock,  154  Id.  591. 

The  Act  of  May  25,  1887,  may  be  construed 
as  not  in  conflict  with  the  Act  of  March  21, 
1836,  but  only  as  amendatory.  The  Act  of 
1836  does  not  provide  for  a  fixed  number  of 
jurors,  nor  for  cases  where  the  owner  cannot  be 
found  or  where  the  parties  are  not  sta  juris. 
The  Act  of  May  25,  1887,  remedies  these  de- 
fects. 

/.  IV.  Brown,  city  solicitor,  for  appellee. 

Act  March  21,  1836,  P.  L.  134,  is  a  special 
Act  applying  to  the  city  of  Lancaster;  that  of 
May  25,  1887,  is  general  in  its  application. 

General  Acts  are  ordinarily  held  not  to  repeal 
the  provisions  of  charters  granted  to  municipal 
and  other  corporations,  or  special  Acts  passed 
for  their  benefit,  though  conflicting  with  the 
general  provisions. 

Endlich  on  the  Interpretation  of  Sututes,  section 

228. 
Qty  of  Harrisburg  v.  Sheck,  104  Pa.  53. 

The  Act  of  1887  is  not  in  conflict  with  that  of 
1836. 

Quinn  v.  Cumberland,  162  Pa.  62. 
Nusser  v.  Commonwealth,  25  Id.  126. 
Keller  v.  Commonwealth,  71  Id.  413. 

Nor  has  the  Act  of  May  25, 1887,  ^^Y  repeal- 
ing clause  referring  to  the  Act  of  March  21, 
1836. 

A  general  law  on  a  subject  matter  which  has 
been  provided  for  in  certain  localities  by  special 
laws  will  not,  although  it  contains  a  general  re- 
peal of  Acts  inconsistent  with  it,  annul  or  alter 
the  special  provisions  in  those  localities. 

Brown  v,  Connty  Commissioners,  21  Pa.  37. 
Seifried  v.  Com.,  loi  Id.  200. 
Dyer  v.  Covington  Twp.,  28  Id.  186. 
Malloy  ft  at,  v.  Com.,  115  Id.  25. 
Morrison  v.  Fayette  County,  127  Id.  no. 
Rymer  v.  Loseme  County,  142  Id.  108. 
Murdock's  Petition,  149  Id.  341. 


Bell  V.  County  of  Alleghenj,  149  Id.  381. 
Endlich  on  Interpretation  of  Statutes,  sec.  223. 
McQeary,  Appellant,  v.  Allegheny  County,  163  Fk 
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July  i8, 1895.  Fell,  J.  Proceedings  under 
the  Act  of  May  25,  1887,  to  recover  damages 
for  injuries  to  the  plaintiffs'  land  caused  by  the 
city  of  Lancaster  in  extending  its  water  works 
were  set  aside  on  the  ground  that  the  Act  does 
not  apply  to  the  city,  and  that  the  only  remedy 
is  that  provided  by  the  Act  of  March  21,  1836. 
The  earlier  Act  authorizes  the  city  to  enter  upon 
and  occupy  such  lands  as  may  be  necessary  for 
erecting  and  maintaining  its  water  works,  and 
provides  that  if  the  parties  cannot  agree  upon 
the  compensation  to  be  paid  the  owner  they  shall 
appoint  six  persons  to  assess  the  damages,  and  in 
the  event  of  their  failure  to  agree  in  the  selection 
of  suitable  persons  the  Court  shall  issue  a  venire 
and  the  sheriff  shall  summon  a  jury.  The  Act 
of  1887  is  "to  authorize  cities  and  boroughs  to 
condemn  property  and  rights  inside  and  outside 
their  limits  for  the  purpose  of  obtaining  and 
securing  water,*'  and  it  provides  that  the  parties 
shall  first  attempt  to  agree  upon  the  damages  to 
be  paid,  and  if  they  fail  to  do  so  the  Court  shall 
appoint  five  viewers  to  assess  damages. 

The  Act  of  1887  is  general,  and  relates  to  all 
of  the  cities  and  boroughs  of  the  Common- 
wealth. The  remedy  provided  by  it  is  for  an 
injury  for  which  the  right  to  compensation  is 
undoubted,  and  we  see  no  reason  why  the  defen- 
dant should  be  exempt  from  its  provisions.  It 
does  not,  however,  follow  that  it  furnishes  the  only 
remedy  open  to  the  plain  tiflfe.  The  Acts  may  both 
apply  and  the  remedies  be  concurrent.  There 
cannot  be  different  standards  of  rights,  but  there 
may  be  different  methods  of  remedy.  Statutes 
which  give  repugnant  rights  are  irreconcilable, 
and  the  later  must  prevail ;  but  different  and 
distinct  remedies  may  co-exist.  The  Acts  of 
1836  and  1887  upon  this  subject  differ  in  mere 
matters  of  procedure.  There  is  no  substantial 
difference  in  rights  or  results.  They  differ  only 
as  to  the  preliminary  proceedings  which  may 
lead  to  a  settlement  or  a  jury  trial.  There  is  no 
reason  why  they  may  not  be  concurrent  and  the 
proceedings  be  under  either.  The  Act  of  1887 
has  no  repealing  clause ;  it  is  clearly  cumulative. 
It  takes  away  no  powers  already  existing,  but 
gives  additional  powers  to  be  exercised  in  a 
lightly  different  way  but  for  the  same  purpose 
and  to  the  same  end. 

In  Commonwealth  v.  Macferron,  152  Pa.  244, 
the  question  was  whether  when  a  city  passes 
from  one  class  to  another  it  becomes  subject  to 
all  the  laws  governing  the  class  which  it  enters, 
and  it  was  held  in  the  opinion  by  Williams,  J., 
that  it  did  become  subject  to  them  so  far  as  its 
legislation  conflicted  with  the  uniform  plan  of 
municipal  government  provided  for  cities  of  the 
class  of  which  it  became  a  member,  and  that  so 
far  as  its  former  legislation  was  not  in  conflict 
with  the.  legislative  plan  of  the  new^class  it  re- 


mained in  full  force.  In  Quinn  v.  Cumberland 
Co.,  162  Pa.  55,  two  Acts  of  Assembly  provid- 
ing different  and  irreconcilable  methods  for  the 
performance  of  a  corporate  power  were  under 
consideration,  and  it  was  decided  that  the  re- 
pealing clause  of  the  later  Act  operated  upon  the 
former.  No  question  decided  in  either  case 
arises  in  this.  We  have  here  different  methods 
of  procedure  provided  by  different  Acts,  and  no 
repealing  clause  in  the  later  Act,  and  the  rule 
that  a  previous  local  statute  is  not  repealed  by  a 
subsequent  general  statute  inconsistent  with  it 
unless  words  of  repeal  are  employed  for  that  pur- 
pose applied. 

The  order  of  the  Court  of  Common  Pleas  set- 
ting aside  the  report  of  the  viewers  and  all  pro- 
ceedings is  reversed,  and  the  record  is  remitted 
with  a  procedendo.  w.  d.  n. 


Jan.  '94,42.  May  21,  1895. 

In  re  Denlinger's  Estate. 
Benham's  Appeal. 

Orphans^  Court —  Wills —  Construction  of^-Be* 
quest  to  a  class — Intention. 

A  bequest  to  a  nnmber  of  persons  not  named  but  an- 
swering a  general  description  is  a  gift  to  them  as  a  class, 
and  as  to  who  shall  be  the  constituents  of  this  class  the 
intention  of  the  testator  must  be  first  sought. 

So  where  a  tesutor  derised  a  portion  of  his  estate  to 

all  the  children  of  my  brothers  H.  and  D^  share  and 

share  aUke,"  M.,  a  granddaughter  of  H.,  whose  mother 

died  before  testator,  was  held  to  be  entitled  to  a  share  of 

the  estate  under  that  devise. 


Appeal  of  Mary  C.  Benham,  from  the  decree 
of  the  Orphans*  Court  of  Lancaster  County,  in 
dismissing  her  exceptions  to  the  report  of  the 
auditor  appointed  to  audit  the  account  of  the 
executor  of  the  will  of  Martin  Denlinger,  de- 
ceased. 

The  fects,  as  appeared  by  the  auditor's  re- 
port, were  that  Martin  Denlinger  died  on  Feb- 
ruary 10,  1893,  having  made  his  will  on  Septem- 
ber 2,  1888,  with  two  codicils,  dated  respect- 
ively November  11,  1889,  and  December  7, 
1892. 

In  item  5  of  this  will,  after  giving  one  thou- 
sand dollars  to  his  brother  David,  he  directed  that 
the  balance  of  one-half  of  his  estate  should  be 
equally  divided  among  oil  the  children  of  his 
brothers  Henry  and  David,  share  and  share  alike, 
and  the  other  half  to  be  divided  among  the 
children  of  his  wife's  brothers  and  sisters.  At 
the  end  of  this  item  he  provides,  **and  in  case 
of  the  death  of  any  of  said  children  and  lega- 
tees aforesaid  leaving  issue,  then  said  issue  to 
take  the  share  or  part  that  the  parent  would  have 
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taken,  if  living.**  His  wife  and  both  of  his 
brothers  David  and  Henry  were  deceased  at  the 
testator's  death,  Henry  having  died  in  July, 
1884,  leaving  surviving  him  three  children ;  six 
children  of  a  deceased  daughter,  Elizabeth 
Scott ;  one  child  of  another  deceased  daughter, 
Ann  Githens;  and  one  child  of  still  another  de- 
ceased daughter,  Catharine  Burnett.  All  these 
children  of  Henry  Denlinger  had  died  in 
the  West,  intestate,  prior  to  the  date  of  Martin 
Denlinger's  will. 

The  auditor  distributed  the  portion  of  the  estate 
given  to  '*all  the  children**  of  the  testator's 
brother,  Henry,  to  the  three  surviving  children, 
and  excluded  the  eight  children  of  his  deceased 
daughters,  on  the  ground  that  they  were  not  "of 
the  class  among  whom  testator  directs  distribu- 
tion of  one-half  of  his  estate,"  and  that  the  in- 
tention of  the  will  was  to  limit  the  distribution 
of  this  portion  of  his  estate  to  his  nephews  and 
nieces  only.  Exceptions  were  filed  to  his  report 
by  Mary  C.  Benham,  the  child  of  Ann  Githens, 
and  upon  their  dismissal  by  the  Court  she  ap- 
pealed, assigning  as  error  the  action  of  the  Court. 

John  A.  CoyUf  for  appellant. 

The  relevant  item  of  the  will  is  written, 
spelled,  punctuated  and  constructed  as  follows, 
to  wit : — 

"5th.  After  the  payment  of  the  Colateral  in- 
heritance Taxes  and  the  other  incidental  Ex- 
penses, all  the  rest,  residue  and  remainder  of 
my  Estate,  I  do  order  and  direct  Shall  be  divided 
into  two  equal  parts,  or  shares,  and  out  of  the 
one  of  Said  Sluures  or  parts,  I  do  give  and  be- 
queath to  my  brother  David  the  sum  of  one 
thousand  dollars,  and  the  remainder  of  the  Said 
Share  or  part  I  do  order  and  direct  shall  be 
equally  divided  amongst  all  the  Children  of  my 
brothers  Henry  and  David,  Share  and  Share  alike. 

*'And  the  other  Share,  or  one-half  part  of  my 
residuary  estate,  I  do  order  and  direct  shall  be 
equally  divided  and  distributed  Share  and  Share 
alike,  to  and  amongst  the  Children  of  the 
brothers  and  Sisters  of  my  wife  Susan,  Viz: 
Sarah  Book,  George  Spiehlman,  and  Eliza  Hilde- 
brand,  who  are  now  deceased,  and  Henry  Spiehl- 
man, Maria  Stall,  and  Hetty  Foulk,  and  in  Case 
of  the  death  of  any  of  said  Children  and  Lega- 
ties  aforesaid  leaving  issue,  then  said  issue  to  take 
the  Share  or  part  that  the  parent  would  have 
taken  if  living." 

It  will  be  observed  that  the  punctuation  of  the 
will  is  bad  throughout,  and  that  the  testator*s 
provision  for  the  issue  of  deceased  children  is 
not  contained  in  a  different  item  or  section  from 
that  containing  the  bequest  to  the  brother's  child- 
ren, but  in  the  same  item.  It  must  be  taken  to 
refer  to  both  sets  of  children. 

Horwitz  V,  Norris,  60  Pa.  261. 
PiUrick's  Estate,  16a  Id.  175. 


The  decease  of  appellants*  mother  prior  to 
testator's  death  cannot  bar  her  from  sharing  in  the 
distribution  of  his  estate. 

Minter's  Appeal,  40  Pa.  ill. 

If  any  other  construction  is  put  upon  this  will, 
the  testator  will  be  found  to  intend  to  exclude 
his  own  heir.  The  heir-at-law  is  not  to  be  dis- 
inherited by  anything  less  than  a  dearly  apparent 
intention  to  pass  the  estate  to  another  line  of 
succession.  To  doubt,  is  to  resolve  that  doubt 
in  favor  of  the  heir. 

Cowlcs  V.  Cowles,  53  Pa.  175. 
FavUtich's  Estate,  154  Id.  188. 
I  Jarman  on  Wills,  465. 

An  heir  can  be  disinherited  only  by  express 
devise,  or  by  necessary  implication  of  such  strong 
probability  that  an  intention  to  the  contrary  can- 
not be  supposed. 

Rupp  V.  Eberiy,  79  Pa.  141. 

*'If  the  construction  of  the  will  be  doubtful 
the  construction  is  to  be  as  conformable  as  pos- 
sible to  the  general  rules  of  inheritance." 

France's  Estate,  75  Pa.  220. 

The  main  intent  of  a  testator  should  govern, 
and,  if  possible,  all  parts  of  his  will  be  made  to 
harmonize  with  it. 

The  words  in  the  bequest  to  *'all  my  children*' 
entitle  appellant  to  her  share  in  the  estate. 

Bradley's  EsUte,  166  Pa.  300. 

George  Nauman^  and  J,  fV.  Denlinger^  for 
appellees. 

A  bequest  to  children  will  not  include  grand- 
children. 

Hallowell  v.  Phipps,  2  Wh.  376. 
Hunt*s  Estate,  133  Pa.  260. 

July  18,  1895.  Williams,  J.  The  general 
rule  was  correctly  stated  by  the  learned  Judge  of 
the  Orphans*  Court.  A  bequest  to  a  number  of 
persons  not  named,  but  answering  a  general  de- 
scription, is  a  gift  to  them  as  a  class.  What  per- 
sons constitute  the  class  is  to  be  ascertained  when 
the  time  comes  at  which  the  gift  takes  effect : 
Gross*s  Estate,  10  Pa.  360 ;  Hunt's  Estate,  133 
Id.  260.  Those  persons  only  take  in  such  case 
who  are  in  being  when  the  gift  vests.  But  wc 
have  said  on  several  occasions  that  this  rule  of 
construction  is  intended  to  settle  the  testator's 
intentions  where  they  do  not  sufficiently  appear 
in  the  will  itself.  It  is  not  to  be  followed  if  the 
will  of  the  testator  shows  how  he  intended  the 
class  should  be  made  up  :  Sarver  v,  Bcmdt,  10 
Pa.  213. 

In  the  search  after  the  intention  of  the  tes- 
tator the  first  thing  to  be  considered  is  the 
language  he  has  selected  to  express  his  intention : 
Horwitz  V.  Norris,  60  Pa.  a6i.    All  his  words 
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are  to  be  considered,  and  they  are  to  be  given 
their  natural  effect  if  this  can  be  done  without 
violating  any  rule  of  law.  Our  question  is  there- 
fore whether  the  will  of  Martin  Denlinger  shows 
how  the  two  classes  of  residuary  legatees  to 
whom  he  has  given  practically  the  whole  of  his 
estate  are  to  be  made  up,  or  whether  this  is  left  to 
be  settled  by  the  application  of  the  general  rule 
referred  to  and  adopted  by  the  Court  below  ? 

The  scheme  of  the  will  is  simple.  The  testator 
provides  for  his  own  burial.  He  gives  to  his 
wife  the  use  of  his  dwelling  house  and  furniture 
and  the  income  of  his  entire  estate,  real  and 
personal,  during  her  life.  He  then  provides  that 
upon  her  death  his  estate  shall  be  divided  into 
two  equal  parts,  one  for  his  own  relatives  and 
the  other  for  the  relatives  of  his  wife.  He  de- 
scribes the  two  classes  in  the  same  paragraph  or 
item  of  his  will,  which  is  No.  5.  His  own  rela- 
tives who  are  to  take  as  residuary  legatees  are 
**all  the  children  of  my  brothers  Henry  and 
David,  share  and  share  alike.**  His  wife's  rela- 
tives are  described  as  *'the  children  of  the 
brothers  and  sisters  of  my  wife  Susan,  viz., 
Sarah  Book,  George  Spiehlman  and  Eliza  Hilde- 
brand,who  are  now  deceased,  and  Henry  Spiehl- 
man, Maria  Stoll  and  Hetty  Foulk.'*  He  then 
concludes  item  No.  5  with  the  explanatory 
words,  "and  in  case  of  the  death  of  any  of  said 
children  and  legatees  aforesaid  leaving  issue,  then 
said  issue  to  take  the  share  or  part  that  the  parent 
would  have  taken  if  living.*'  The  intention  of 
the  testator  is  left  in  no  doubt  by  his  words. 
The  class  of  residuary  legatees  who  are  to  take 
by  reason  of  their  relationship  to  him  is  made  up 
of  "all  the  children  of  my  brothers  Henry  and 
David,'*  and  to  obviate  all  doubt  about  what  is 
meant  by  the  words  "all  the  children,'*  etc.,  he 
adds  the  final  clause  of  item  No.  5,  expressly 
providing  that  if  any  of  these  children  be  dead, 
"leaving  issue,  then  said  issue  to  take  the  share 
or  part  the  parent  would  have  taken  if  living." 

This,  as  we  have  said,  is  a  very  simple  will.  It 
is  also  a  just  will.  The  estate  accumulated  by 
joint  labor  and  economy  is  in  the  name  of  the 
husband,  but  he  recognizes  his  wife's  agency  in 
its  accumulation.  He  is  about  to  let  go  of  it  for- 
ever. He  turns  the  use  of  it  all  over  to  his  wife 
while  she  lives,  and  at  her  death  provides  for  its 
division  into  two  equal  parts.  One  to  descend 
to  his  heirs,  the  descendants  of  his  brothers. 
The  other  to  go  to  her  heirs,  the  descend- 
ants of  her  brothers  and  sisters,  and  he 
provides  for  a  distribution  among  these  heirs-at- 
law  of  each,  in  accordance  with  the  provisions 
of  the  intestate  laws.  Item  No.  5  must  be  read 
together,  and  so  read  the  meaning  of  the  testa- 
tor is  so  clear  that  the  resort  to  any  artificial  rule 
to  ascertain  his  intention  is  unnecessary.  The 
contention  of  the  appellant  is  well  grounded. 


The  decree  appealed  from  is  reversed,  and  the 
record  remitted,  that  distribution  may  be  made 
in  accordance  with  this  opinion.        w.  d.  n. 


(!^rpljans*  Court. 


April,  1895,  1 16. 
Whelcn's  Estate. 

Wills —  Codicils —  Construction — The  words 
''request  and  ''desired' 

A  codicil  is  to  be  interpreted  in  the  light  of  the  cir- 
cumstances surrounding  the  testator  at  the  time  of  its 
execution,  and  of  the  reasons  which  induced  it — 
especially  where  they  appear  upon  its  face ;  and  as  its 
purpose,  ordinarily,  is  merely  to  modify  or  add  to  and  not 
to  revoke,  it  is  only  permitted  to  change  the  will  to  the 
extent  that  it  is  inconsistent  with  it. 

A  clear  gift  cannot  be  cut  down  by  subsequent  words, 
unless  such  words  show  iu|  intention  equally  clear. 

It  is  the  rule  m  Pennsylvania  that  when  words  of  re- 
quest or  desire  follow  an  absolute  gift  and  the  benefit 
contemplated  in  favor  of  another  is  to  be  accomplished, 
not  by  the  direct  "request  or  desire*'  of  the  testator,  tak- 
ing effect  at  the  expiration  of  a  prior  limitation,  but 
through  the  agency  of  the  original  legatee,  invoked  by 
the  testator's  request,  the  person  or  class  in  whose  favor 
it  is  invoked  cannot  assert  the  existence  of  a  trust  which 
can  be  enforced  by  decree. 

Exceptions  to  adjudication. 

The  facts  are  stated  in  the  opinion  of  the 
Court. 

Charles  B,  McMichael  and  William  Dray- 
ton^  for  the  exceptions. 

/.  Willis  Martin  and  W,  R.  Smith,  contra. 

July  6,  1895.  Penrose,  J.  A  codicil  is  to 
be  interpreted  in  the  light  of  the  circumstances 
surrounding  the  testator  at  the  time  of  its 
execution,  and  of  the  reasons  which  induced 
it  —  especially  where  they  appear  on  its 
face ;  and  as  its  purpose,  ordinarily,  is  merely 
to  modify  or  add  to,  and  not  to  revoke,  it  is 
only  permitted  to  change  the  will  to  the  extent 
that  it  is  inconsistent  with  it.  **It  is  the  estab- 
lished rule**  (i  Jarman  on  Wills,  *i6o)  **not  to 
disturb  the  dispositions  of  the  will  further  than 
is  absolutely  necessary  for  the  purpose  of  giving 
eflfect  to  the  codicil."  See  also,  2  Greenl.  Ev. 
sec.  681;  Doe  v.  Hicks,  8  Bing.  479;  2  Wil- 
hams  on  Executors,  220,  etc.,  etc.,  etc.  In 
Quincy  v,  Rogers,  9  Gushing,  291,  it  was  held 
that  a  codicil  and  will  are  *'to  be  construed  in 
reference  to   each   other,  to  determine,  from 
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change  of  circumstances  or  otherwise,  what  it  is 
intended  to  alter,  and  what  to  retain  and  con- 
firm ;  the  codicil  changing  the  will  so  far  only 

as  is  manifest And  where  the  testator 

expresses  in  a  codicil  a  determination  to  alter 
his  will  in  one  particular^  he  thereby  negatives  ^ 
by  implicationt  any  intention  to  alter  it  in  any 
other  respect.''  Our  own  cases  of  Wetter's  Ap. 
peal,  20  Weekly  Notes,  499 ;  Reichard's  Ap- 
peal, I  Crumr.  232,  and  Sheetz's  Appeal,  i  Nor- 
ris,  213,  are  decided  in  accordance  with  these 
principles,  and  very  many  other  illustrations  are 
found  in  the  text  books. 

In  the  present  case,  the  testator,  reciting  that 
his  sons  and  certain  of  his  daughters  had  been 
advanced,  after  giving  to  two  of  his  other  daugh- 
ters $30,000  each,  and  to  another,  who  had  re- 
ceived $10,000,  $20,000,  in  order  that  the  shares 
of  the  daughters  at  the  time  of  his  death  *'may 
be  equal," — giving  to  them  also,  for  life,  the 
house  in  which  he  lived,  gave  all  the  rest  of  his 
estate  to  his  executors  in  trust  to  pay  $2,000  per 
annum,  for  life,  to  a  son,  $1,000  per  annum, 
for  life,  to  a  daughter-in-law,  $1,000  per  annum, 
for  life,  to  her  daughter,  and  $3,000  per  annum, 
for  life,  to  each  of  the  thn^e  (laughters  and  to 
another  daughter-in-law  ;  the  entire  surplus  in- 
come in  each  year,  while  the  estate  is  so  held, 
beinggiven  to  seven  grandchildren,  there  named 
in  eqiul  shares — and  at  the  death  of  the  survi 
vor  of  the  daughters  and  daughter-in-law,  the 
principal  to  be  divided  among  these  seven  grand 
children,  equally,  subject  to  the  annuities  to  the 
son,  the  other  daughter-in-law,  and  her  daugh- 
ter. 

A  codicil  executed  the  day  after  the  execution 
of  the  will  revoked,  for  reasons  there  stated, 
**any  legacy,'*  to  one  of  the  residuary  legatees, 
and  *'in  place  and  stead  thereof  gave  $50,000 
to  the  Women's  Christian  Association  of  Phila- 
delphia "for  the  support  of  the  Whelen  Home  in 
Bristol  ....  the  capital  to  be  safely  invested 
in  good  city  mor^;ages  by  the  managers  of  the 
board  of  the  parent  society." 

If  this  codicil  is  to  be  understood  as  giving  to 
the  charity  designated  a  legacy  of  $50,000,  pre- 
sently payable,  it  works  a  most  radical  change  in 
the  provisions  and  general  scheme  of  the  will. 
The  principal  of  the  estate,  the  whole  of  which 
after  payment  of  legacies  given  to  the  daughters 
to  equalize  them  with  the  other  children  who 
had  been  advanced  was,  in  the  opinion  of  the 
testator,  required  to  be  held  in  order  to  properly 
secure  beyond  all  contingencies  the  annuities  of 
$3,000  to  his  daughters  and  daughter-in-law — as 
shown  by  the  provision  that  it  should  not  be  di- 
vided until  the  death  of  the  survivor,  is  at  once 
reduced  by  the  pa)rment  of  $50,000,  and  a  pri- 
ority over  the  annuities  thus  given  to  the  legatee ; 
the  surplus  income,  of  which  the  six  grandchild- 


ren who  had  not  incurred  his  displeasure  were 
each  to  receive  one-seventh,  is  reduced  by  the 
withdrawal  of  a  portion  of  the  principal  exceed- 
ing one-half  of  the  amount  of  the  pecuniary 
legacies  to  the  three  daughters;  and  each  of 
them  is  also  subjected  to  a  reduction  of  over 
$7,000  (one-seventh  of  $50,000)  from  his  or  her 
ultimate  share  of  the  corpus  of  the  residue. 
And  yet  it  is  said  to  be  a  canon  of  construction 
"that  a  clear  gift  cannot  be  cut  down  by  any 
subsequent  words  unless  they  show  an  equally 
clear  intention"  (Kiver  v,  Oldfield,  4  DeG.  &  J. 
30 ;  Wetter's  Appeal,  20  Wjeekly  Notes,  499  ; 
Sheetz's  Appeal,  i  Norris,  213.) 

These  results  are  avoided  if  the  taking  effect 
of  the  bequest  is  postponed  until  the  expiration 
of  the  trust  for  the  protection  of  the  daughters 
and  daughter-in-law,  and  payment  made — when 
the  estate  under  the  provisions  of  the  will  is  to 
be  divided  among  the  grandchildren,  out  of  the 
share  of  the  residue  originally  given  to  the  one 
whose  participation  in  the  distribution  the  codi- 
cil revokes.  The  will  is  thus  undisturbed  by  the 
codicil  except  as  it  affects  the  grandchild  whose 
action  induced  it ;  the  legatee  will  be  paid  at  the 
time  that  the  superseded  beneficiary  would  have 
received  her  shaire  (which  is  ample  for  the  pur- 
pose) had  she  not  incurred  the  displeasure  of  the 
testator ;  and  effect  is  given  to  the  assertion  in 
the  codicil  that  the  legacy  is  "in  place  and  stead 
of*  the  original  gift.  This  we  think,  under  the 
authorities  referred  to,  is  what  the  testator  in- 
tended. 

With  regard  to  the  exceptions  relating  to  the 
furniture,  plate,  etc.,  but  little  need  be  said ;  for 
while  it  is  not  always  easy  to  determine  whether 
words  of  request  or  desire,  used  by  a  testator, 
are  to  be  understood  in  a  mandatory  or  in  a  pre- 
catory sense,  it  seems  to  be  settled  in  Pennsyl- 
vania that  when  they  follow  an  absolute  gift  and 
the  benefit  contemplated  in  favor  of  another  is 
to  be  accomplished,  not  by  the  direct  "request 
or  desire"  of  the  testator,  taking  effect  at  the 
expiration  of  a  prior  limitation,  but  through  the 
agency  of  the  original  legatee,  invoked  by  the  tes- 
tator's request,  the  person  or  class  in  whose  favor 
it  is  invoked  cannot  assert  the  existence  of  a  trust 
which  can  be  enforced  by  decree.  And  it  is 
significant  here  that  while  the  interests  of  the 
grandchildren  in  the  residuary  estate  are  pro- 
tected by  a  trust,  and  while  the  residence  is  de- 
vised to  the  daughters  expressly  for  life,  the  gift 
of  the  furniture,  etc.,  as  to  which  the  "request" 
is  made,  is  without  limit  or  restriction  in  point 
of  duration. 

The  exceptions  with  regard  to  the  award  of 
the  furniture  are  overruled;  the  other  excep- 
tions are  sustained,  and  the  adjudication  mocn- 
fied  accordingly.  The  necessary  decree  will  be 
prepared  by  counsel.  f.  b.  n. 
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ALL  THE  CASES  REPORTED  IN  THIS  VOLUME 

BY 
HENRY    BUDD,  Esq. 


ABANDONBfBNT.  Abandonment  is  a  mixed 
question  of  acts  and  intention  and  is  ordinarily  for  the 
jury.     Bartley  v.  Phillips,  19. 

AB8BNCB.  Where  a  person  is  absent  for  many 
years  without  being  heard  of,  a  presumption  arises  not 
only  of  his  death,  but  of  his  death  without  issue.  (O.  C.) 
Dufiy*s  Estate,  199. 

ABUVTIMO  OWNBR.  An  abutting  owner  has 
such  an  interest  in  the  hiehway  that  he  may  obtain  a  bill 
for  an  injunction  against  its  obstruction  by  a  mere  wrong- 
doer.   Thomas  v.  The  Inter-County  Street  Ry.  Co.,  176. 

ACCBPTANCE.  Payment  of  freight  and  receipt 
of  goods  are  not  necessarily  an  acceptance  of  the  ^oods. 
Davis  V,  Koenig,  51. 

ACCBLBRATION.  The  refusal  of  a  widow  to 
accept  the  provisions  of  her  husband's  will  accelerates 
the  gifts  therein  taking  effect  at  the  expiration  of  her  estate 
to  this  extent,  only,  that  the  legatees  are  in  being 
or  can  be  ascertained  or  have  reached  the  age  or  ful- 
filled the  conditions  prescribed  by  the  will  as  requisite  to 
their  taking.  If  a  hiatus  be  thus  caused  the  estate  in  the 
meantime  will  pass  under  the  intestate  laws  or  to  the 
residuary  legatee,  if  there  be  one,  as,  for  the  time  being, 
not  specifically  disposed  of.     (O.  C.)  Keys's  Estate,  231. 

ACKNOWLBDOMBNT.  Validation  of  deed 
defectively  acknowledged.  See  Evidkncb.  New  York 
&  Ontario  Land  Co.  v,  Weidner,  461. 

Under  the  Act  of  February  24,  1870,  a  certificate  of  a 
justice  of  the  peace  to  an  acknowledgment  by  a  married 
woman  to  the  conveyance  of  her  interest  in  real  estate  is 
conclusive,  except  in  cases  of  fraud  or  duress.  Carr  v,  H. 
C.  Frick  Coke  Co.,  493. 
ACTS  OF  A8SBMBL7. 

1 7 18,  February  22.     Feme  Sole  Trader,  325. 

1 72 1 ,  August  26.        Fireworks,  281 . 

1 770,  February  24.     Conveyance  of  Wife's  Estate,  493. 

1772,  March  21.         Action  ajndnst  Justice,  389. 

1810,  March  10.         Fees  of  County  Officers,  297. 

1814,  March  28.         Fee  Bill,  507. 

1830,  February  6.      Peddling  of  Clocks,  i. 

1834,  Febmaiy  24.    Decedent's  Estate,  95. 

1836,  June  13.  Common  Schools,  348. 

1836,  June  16.  Sheriff's  Sale,  Advertising,  41. 

1836,  June  16.  Municipal  Liens,  261. 

1836,  June  16.  Sequestration,  537. 

1842,  July  12.  Abolition  of  Arn^t  on  Civil  Pro- 

cess, 215. 

184^  Biay  6.  Lapsed  Legacies,  71. 

1840,  April  ao.  Use  of  lien  as  Money  at  Sheriff's 

Sale,  a6<. 

1848,  April  II.         Married  Women,  378. 


ACTS  OF  ABBBMBLY--Conti$nted. 


185 1,  April  15. 

854,  May  8. 

855,  April  26. 

855.  May  4. 

855,  April  26. 

856,  April  22. 

857,  June  9. 

860,  March  31. 
860,  March  31 . 
863,  April  22. 
866,  February  14. 

866,  March  23. 
868,  AprU  2. 

868,  April  15. 

869,  March  17. 

870,  April  6. 

870,  April  7. 

871,  April  6. 

872,  March  6. 

873,  March  27. 

874,  April  22. 

874,  April  29. 
874.  May  23. 
874.  June  13, 
876,  May  I. 

876,  February  17. 

876,  March  31. 

877,  March  23. 

878,  May  22. 

879,  Jane  4. 
879,  June  II. 
881,  June  8. 
883.  May  17. 

883,  June  I. 
885,  June  I. 
88s,  June  3. 
887,  May  13. 
887,  May  19. 
887,  May  23. 
887,  May  24. 
887,  May  25. 
887,  June  3. 


1889,  April  23. 


Recovery  in  Case  of  Death  by  Vio- 
lence or  Negligence,  69,  325. 

Civil  Damage  Act,  238. 

Recovery  for  Death  from  Negli- 
gence or  Violence,  69. 

Feme  Sole  Trader,  325. 

Charities,  369. 

Limitation  of  Actions,  Trust,  92. 

Paving  by  Street  Railway  Com- 
pany, 138. 

Burglary,  115. 

Perjury,  447. 

Housebreaking,  115. 

Appeal  from  Appointment  of  Re- 
ceiver, 128. 

Municipal  Liens,  108. 

Fee  Bill,  507. 

Insurance  for  Benefit  of  Wife,  380. 

Attachment,  552. 

Partnership,  iii. 

Sale  of  Corporation  Property,  537. 

Fees  of  County  Officers,  303. 

Fees  of  County  Officers,  303. 

Street  Railway,  428. 

Submission  of  Case  to  Cpurt  with- 
out Jury,  26. 

Corporation  Act,  55. 

Streets,  545. 

Bills  of  Lading,  242. 

Municipal  Improvements,  457, 
489. 

Assigned  Estates,  265. 

Fees  of  County  Officers,  297. 

Mortgage  of  Land  in  two  Coun- 
ties, 260. 

Change  of  Venue,  198. 

Charities,  Taxation,  482. 

Fire-escapes,  121. 

Streets,  545. 

Investi^gation  by  City  Councils, 
89. 

Fire-escapes,  121. 

Bullitt  Bill,  89,  236. 

Fire-escapes,  121. 

Liquor  Law,  363. 

Execution,  279. 

Evidence,  447, 553. 

Streets,  457. 

Procedure  Act,  32,  124.  276. 

Married  Woman's  Pioperty  Act, 
10.  378- 

Bicycles,  233 

(577) 
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ACTS  OF  ABeBMBlsY—Comiinued. 

1889,  May  9.  Embezzlement  by  Banker,  503. 

1889,  May  14.  Street  Fftssenger  Railways,  153, 

160,  173,  317. 

1889,  May  23.  Mnnidpal  Assessment,  457. 

1 891,  May  12.  Care  of    Defective  Acknowledg- 

ment, 461. 

1 891,  May  12.  Lien  for  Wages,  140. 

1891,  May  16.  Road  Law,  219. 

1 89 1,  May  16.  Municipal  Improvements,  525. 

1891,  Jane  8.  Taxation,  137,  291. 

i89i,June9.  Liquor  Law,  367. 

1 891,  June  9.  Election  Law,  385. 

1891,  June  19.  Election  Law,  385. 

1893.  May  23.  Boroughs,  102,  179. 

e  10.  Quieting  Title,  444. 

June  10.  Election  Law,  38^. 

e  12.  Contract  for  Making  and  Repair 

of  Public  Roads,  160. 
ACT  OF  CONORB8S. 

U.  S.  R.  S.  {  5219,291. 

ADMTNISTRATOR  An  administrator,  appointed 
by  a  register  of  wills  in  Pennsylvania,  will  not  be  sur- 
charged on  account  of  expenditure  of  funds  of  the  estate 
in  an  effort  to  preserve  assets  in  another  State,  but  he 
takes  the  risk  of  failure  should  he  expend  fonds  in  a 
speculative  manner,  albeit  he  act  in  goKKl  fidth  and  on 
tne  advice  of  those  upon  whom  decedent  relied.  Estate 
of  Shinn,  Shinn's  Appeal,  33. 

Although  in  respect  to  certain  conduct  of  an  adminis- 
trator the  court  surcharge  him,  yet,  if  it  appear  that,  in 
all  other  res|>ects,  his  management  of  the  estate  shows 
sagacity  and  mdustry,  an  allowance  of  full  commissions 
by  the  Orphans'  Court  will  not  be  reversed.  Estate  of 
Shinn,  Appeal  of  Trenton  Iron  Company,  36. 

Action  by  or  Against  Set-off  as  applicable  to. 
See  Sbt-Opf.  Hicks  v.  National  Bank  of  Northern 
Liberties,  424. 

ADMISSIONS.  Effect  of  submission  to  court  as 
admission  of  fact.  See  pRAcnci.  Collins  v.  The  Lon- 
don Assurance  Corporation,  26. 

ADVAirCBMBNT.  Where  a  testator  by  his  will 
directs  his  executors  '*to  advance  b^  way  of  loan"  to  a 
son  a  sum  of  money  on  the  arrival  of  the  son  at  a  certain 
age,  and,  the  son  reaching  said  age  in  the  father's  life- 
time, he  himself  gives  to  the  son  the  said  sum  and  takes 
the  son's  note  therefor,  which,  by  a  codicil  to  his  will,  he 
directs  shall  bear  interest  to  be  deducted  from  the  son's 
income  given  him  by  the  will  during  the  life  of  the  testa- 
tor*s  widow,  and,  at  her  death,  the  principal  to  be  de- 
ducted from  the  share  then  payable  to  the  son  the 
transaction  is  a  loan,  although  made  payable  in  a  specified 
way,  and  not  an  advancement  Assigned  Estate  of 
Edward  S.  Handy,  265. 

ADVBRSB  POSSESSION.  The  fourth  section 
of  the  Act  of  June  13,  1836,  relating  to  common  schools, 
confers  no  power  on  school  directors  to  take  the  posses- 
sion of  real  estate,  held  by  trustees  for  the  general  use  of 
the  neighborhood  as  a  school  house  and  its  appendages, 
except  by  conveyance  to  the  said  trustees,  llie  posses- 
sion of  such  property  by  the  school  directors  with  the 
assent  of  those  interested,  while  jointly  occupied  for 
Sunday-school  purposes,  church  meetings  and  public 
gatherings,  is  not  such  adverse  possession  as  would  confer 
an  absolute  title  or  raise  a  presumption  of  a  grant  to  them. 
(C.  p.)    In  re  Old  Eagle  School  Property,  348. 

D.  and  A.  inherited  from  their  £iUher  and  became 
seized  as  tenants  in  common  of  a  certain  tract  of  land. 
Withont  a  definite  partition  of  record,  bjr  mutual  consent 
they  occupied  several  portions  of  Uie  land  in  severalty. 
J.,  a  son  of  D. ,  went  to  live  with  his  uncle  A.  Several 
yean  afterward,  A.,  who  was  unmarried,  died  intestate. 


ADVBRSB  POSSBSSION— (^ii/^ii«//^ 

leaving  as  his  sole  heir  at  law  his  brother  D.  J.  continued 
to  occupy  a  part  of  the  tract  of  land  belonging  to  A.  Two 
years  afterward,  D.  conveyed  by  deed  the  coal  under  the 
whole  tract  to  R.,  and  by  mesne  conveyance  it  passed  into 
the  possession  of  the  F.  Company.  No  question  was  raised 
as  to  the  possession  of  J.  during  the  lifetime  of  his  father 
D.,  who  died  thirteen  years  after  the  conveyance  of  the 
coal  to  R.;  but,  fifteen  years  after  the  death  of  D.,  his 
other  children,  claiming  that  the  whole  tract  belonged  to 
their  father,  began  proceedings  in  partition  against  the 
widow  and  heirs  of  J.  The  defence  set  up  was  ^i)  a 
parol  gift  from  A.  to  J.  and  (2)  adverse  possewion  m  J. 
and  his  heirs  for  more  than  21  years.  In  this  action  the  ver- 
dict and  judgment  were  in  favor  of  J.'s  widow  and  diil- 
dren,  the  evidence  being  as  to  the  question  of  possession 
of  the  surface  only.  Subsequently  the  F.  Company  began 
to  mine  coal  under  the  tract  belonging  to  the  widow  and 
heirs  of  T. ,  who  brought  an  action  of  trespass  therefor.  It 
appearea  that  J.  knew  of  the  ude  of  the  coal  and  received 
some  of  the  proceeds  of  the  sale,  and  that  the  surftce  and 
coal  were  assessed  for  taxes  separately  from  the  time  of 
sale  ;  held^.  (i),  that  the  proceedings  in  partition  being 
between  the  children  of  D. ,  who  daimed  under  their 
father,  and  J.'s  widow  and  children,  who  claimed  under 
their  uncle  A.,  the  judgment  in  that  case  was  not  even 
persuasive  evidence  against  the  title  of  a  purchaser  for 
value  of  the  coal;  (2),  that  there  was  nothing  in  the 
evidence  to  show  adverse  and  hostile  possession  of  the 
coal  in  J.  or  a  gift  fit>m  his  uncle  A.  Moreland  v,  H. 
C.  Frick  Co.,  40. 

AD  vgJCxiS'RTM  BNT.  Advertisement  necessary  for 
sherifPssale.  See  Sheriff  Sale.  Hollistery.Vanderiin,4i. 

AFFIDAVIT  OF  DBFBNCB.  While  the  con- 
struction of  an  affidavit  of  defence  should  be  in  fisvor  of 
the  plaintiff  and  against  the  party  making  it,  the  de- 
fendant is  under  no  duty  to  deny  a  liability  not  fairly 
arising  from  the  statement.     Barker  v,  Fairchild,  358. 

Where  an  affidavit  of  defence,  while  not  full,  is  as  fall 
as  the  statement  and  meets  all  its  allegations  and  infer- 
ences, fairly  to  be  drawn  from  it,  imposing  liability,  it  is 
sufficient.    Id. 

Where  an  affidavit  of  defence  states  with  snffident 
clearness  facts  which  entitle  the  defendant  to  a  trial  by 
jury,  it  must  be  assumed  that  he  is  prepared  to  introduce 
tesdmony  tending  to  prove  at  least  all  material  averments. 
National  Bank  of  Jamestown  v,  Scofield,  361.  Soo- 
field's  Appeal,  362. 

The  sutements  of  an  affidavit  of  defence  are  to  be 
taken  as  absolutely  true  and  judgment  must  be  refused 
where  the  terms  of  the  affidavit  are  a  positive  denial  of 
the  p]aintifi''s  claim  or  show  facts  that,  prima  fadit 
amount  to  a  defence.  Br3rson  v.  Home  for  Disabled  and 
Indigent  Soldiers,  362. 

Where  a  defendant  in  an  action  for  rent  alleges  that  sn 
injunction,  issued  to  restrain  him  from  interference  with 
the  work  of  a  railroad  company,  [nrevents  his  possession 
and  use  of  the  demised  preinises  and  that  this  amounts  to 
an  eviction,  the  case  should  be  sent  to  a  jury.  Friend  v. 
OU  Well  Supply  Co.,  18. 

In  an  action  to  recover  against  defendants  who  sre 
charged  in  the  statement  as  members  of  an  association,  for 
coal  furnished  to  said  association,  an  affidavit  of  defence 
that  affiant  '*is  not  now  and  has  not  been  connected  ia 
any  way  with  the  defendant  association  since  December 
13,  1892 ;  that  he  is  not  indebted  to  plaintifiGi  in  any  safli 
whatever  for  coal  sold  and  delivered,  or  for  any  other 
account  whatsoever;"  that  plaintiffs  never  dealt  with  said 
association  while  deponent  was  a  member,  and  that  one 
of  the  plaintiffs  knew  that  deponent  was  not  a  member 
of  said  association,  is  sufficient  Rhoads  v.  Central  Cosl 
Dealers'  Association,  48. 
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AFFIDAVIT  OF  DBFBNCB^CdftHnu^i^. 

When  an  affidavit  of  defence  alleges  that  goods  were 
not  of  the  quality  contracted  for  and  that  there  was  a 
warranty  in  writing  and  annexes  two  letters  of  the  plaintiff, 
which  do  not  in  themseWes  show  a  positive  warranty, 
but  which  might  have  that  effect  if  taken  in  connection 
with  a  letter  of  the  defendant,  which  is  presumably  in  the 
plaintiff  *s  possession,  and  which  is  not  set  out  by  the  de- 
fendant, but  is  alluded  to  in  one  of  the  letters  of  the  plain- 
tiff attached  to  the  affidavit,  the  court  is  not  in  position  to 
pass  upon  the  effect  of  the  plaintifi^s  letter,  and,  a  warranty 
having  been  alleged,  the  case  must  be  sent  to  a  jury. 
Baugh  &  Sons  Company  v,  Mitchell,  228. 

See  Pleading  ;  Practice. 

AOBNT.  Where  two  parties  appoint  an  inspector  to 
pass  upon  the  quality  of  material  furnished  by  one  to  the 
other,  he  is  the  agent  of  both  parties  and  it  is  not  necessary 
to  render  his  action  binding  that  it  be  expressly  agreed 
that  he  shall  be  able  to  so  bind  them  by  his  decision 
Park  Fire  Qay  Co.  v.  Ott,  105. 

ALTERATION.  If  an  alteration  in  a  written  in- 
strument is  material  and  in  the  interest  of  the  party  pro- 
ducing the  writing,  it  gives  rise  to  a  suspicion  which  it  is 
incumbent  upon  him  to  remove.    Lilly  v.  Person,  382. 

Any  alteration  of  negotiable  paper,  which  increases  the 
liability  of  the  maker  without  his  knowledge,  is  a  forgery. 
If  the  alteration  be  apparent  on  the  face  of  the  note,  it  is 
notice  to  an  endorsee  and  the  latter  is  not  an  innocent 
holder  for  value.  Gettysburg  National  Bank  v  Chisolm, 
472.  > 

AMBNDMBNT.  A  declaration  in  trespass  may  be 
amended  six  years  after  the  right  of  action  accrues,  if  no 
new  cause  of  action  be  introduced  by  the  amendment 
Fillman  v.  Ryon,  391. 

When  the  gist  of  an  action  is  extortion  of  money  and 
the  statement  charges  the  extortion  as  brought  about  by 
a  conspiracy,  an  amendment  striking  out  the  charge  of 
conspiracy  does  not  change  the  cause  of  action.     Id. 

ABQCABLB  EJECTMENT.  A  judgment  by 
confession  against  a  lessee,  in  an  amicable  ejectment  for 
breach  of  covenant,  contains  no  element  of  damages  in 
the  nature  of  mesne  profits,  and  so  iar  as  the  costs  of 
action  may  be  regarded  as  a  species  of  damage,  they  are 
merely  a  debt  arising  from  a  breach  of  contract  and  a 
capias  ad  satisfaciendum  for  costs  will,  therefore,  not  lie. 
Lang  V,  Finch,  61. 

APPEAL.  An  appeal  from  an  interlocutory  order 
of  the  court  in  equity  practice  is  not  a  supersedeas  and 
when  the  jurisdiction  of  the  court*  attaches  the  orders  of 
the  court  are  peremptory  upon  the  party  on  whom  they 
are  made  and  he  must  obey.  An  attachment  for  con- 
tempt will  lie  upon  disobedience.  The  proper  practice 
when  a  supersedeas  is  desired  is  to  apply  to  the  Supreme 
Court  for  a  special  order.     Haught  v.  Irwin,  128. 

Pending  disposition  of  an  appeal  from  an  interlocutory 
order  it  is  proper  for  the  court,  in  cases  in  which  a  receiver 
has  been  appointed,  to  appoint  a  depository  where  all 
books  and  papers  necessary  for  the  receiver's  compliance 
with  the  order  of  court  may  be  held  and  access  given 
thereto  to  both  parties  subject  to  such  restrictions  as  the 
court  may  think  best.    Id. 

An  order  was  made  by  the  Orphans'  Court  opening  a 
decree  of  confirmation  of  an  executor's  account,  upon 
application  promptly  made  by  one  who  was  a  minor 
when  the  account  was  filed  and  unrepresented  by  guardian 
or  otherwise,  k^ld  as  the  order  was  interlocutory,  no  appeal 
lay  thoeirom.     Long's  EsU  e,  331. 

There  can  be  no  appeal  from  an  interlocutory  decree. 
For  examples  see  Equity  Practice,  Offerlee  v.  Rey- 
nolds Lumber  Co.  540. 

APPORTIONMENT.  Where  part  of  land  sabject 
to  a  charge  is  sold  at  judicial  sale,  any  apportionment 


APPORTIONMENT— a«/{fii^^. 

wnich  the  owner  of  the  charge  and  the  party  to  pay 
agree  upon  is  binding,  but,  in  the  absence  of  such  agree- 
ment, apportionment  of  the  encumbrance  should  be  based 
upon  the  respective  values  of  the  various  portions.  Van 
Reed  v,  Jones,  549. 

Where  an  apportionment  has  been  recognized  by  the 
life  owner  of  the  charge  for  many  years,  it  cannot  be 
reopened  and  arrearages  of  the  difference,  between  what 
has  been  paid  and  what  the  legal  rule  would  have 
required,  be  exacted  by  the  life  owner's  administrator ; 
but  his  heirs,  who  claim  in  their  own  right  as  remainder- 
men, are  not  bound  by  past  payments  and  may  claim  for 
the  future  on  the  legal  basis.     Id. 

ARBITRATION.  Where  parties  to  an  executory 
contract  agree  that  all  disputes  arising  in  relation  thereto 
shall  first  be  submitted  to  the  arbitrament  of  one  or  more 
named  persons  they  are  bound  by  the  agreement  and  can- 
not seek  redress  elsewhere,  until  the  person  or  persons  so 
chosen  have  been  discharged  by  having  made  an  award 
or  otherwise ;  a/i^  where  the  agreement  is  to  submit  to 
persons  to  be  afterwards  agreed  upon.  Gowen  v.  Pier- 
son,  5. 

Where  parties  to  an  executory  contract  agree  to  submit 
any  differences  which  may  arise  to  certain  named  arbi- 
.trators  and  a  dispute  having  arisen,  the  arbitrators  meet  at 
the  request  of  one  party,  and  the  other,  though  properly 
notified  of  the  meeting  and  given  fuJl  opportunity  to 
attend,  neglects  to  attend  and  an  award  is  made  against 
him,  he  cannot  afterwards,  in  an  action  on  die  award,  raise 
as  a  defence  matter  which  he  could  have  presented  before 
the  arbitrators.    Id. 

ASSIGNMENT  PQR  BENEFIT  OF  CRBD- 
ITORS.  An  assignment  of  property  by  a  debtor  to  a 
creditor,  as  security  for  a  debt  due  him,  is  not  such  an 
assignment  in  trust  for  the  benefit  of  creditors  as  must 
be  recorded  within  thirty  days,  but  is  valid  without  rec- 
ord at  least  so  £ur  as  it  concerns  personalty.  Assigned 
Estate  oi  Edward  S.  Handy,  265. 

Where  a  debtor  owns  an  undivided  interest  ia  re- 
mainder in  an  estate,  which  embraces  several  pieces  of 
realty,  and  the  assessed  values  of  the  properties  show  a 
small  mar^n  in  the  favor  of  the  debtor  after  the  pay- 
ment of  hu  debts,  yet,  as  his  interest  is  not  to  be  deter- 
mined until  after  a  life  estate,  there  is  a  sufficient  ele- 
ment of  uncertainty  to  justify  a  court  in  granting  an  or- 
der of  sale  under  the  Act  of  February  17,  1876,  P.  L.  4, 
on  the  petition  of  an  assignee  for  benefit  of  creditors. 
Id. 

While  the  Act  of  1876,  in  terms,  applies  only  to  real 
estate,  yet,  as  it  is  a  remedial  statute,  it  is  to  be  inter- 
preted liberally  and  where  an  estate  in  which  the  debtor 
has  an  interest  is  composed  of  both  realty  and  person- 
alty and  it  is  within  the  discretion  of  the  trustees  of  said 
estate  to  distribute  the  same  in  any  way  they  may  see 
fit,  so  that  the  share  of  the  debtor  may  be  assigned  to 
him  either  in  personalty  or  realty  or  partly  m  each,  the 
Court  may  make  an  order  of  sale  of  the  debtor's  share. 
Id. 

The  fact  that  such  a  sale  deprives  a  lien  creditor  of 
his  right,  under  the  Act  of  April  20^  1846,  P.  L.  411,  to 
use  his  lien  as  money  in  bidding  at  the  sale  does  not 
prevent  a  sale  by  order  of  court  under  the  Act  of  1876. 
Id. 

Before  ordering  a  sale  under  the  Act  of  1876,  it  is  the 
duty  of  the  Court  to  ascertain  and  fix  the  priority  of  the 
liens  which  will  be  discharged  by  the  sale.    Id. 

A  releasing  creditor,  who  has  received  his  proportion- 
ate share  of  the  sum  realized  from  the  assets  of  an  estate 
assigned  for  the  benefit  of  creditors,  has  no  further  daim 
upon  that  sum  and  may  not  participate  in  a  distribution 
of  the  shares  of  other  creditors  who  failed  to  accept  the 
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ASSiaNMBNT  FOR  BENEFIT  OF  CREDI- 
TORS—Cbif/ini^^/. 

terms  of  the  assignment,  or  who,  having  accepted  the 
terms  of  it  have  not  claimed  their  dividends,  or  can  not 
be  found,  nor  has  he  any  standing  to  contest  the  pay- 
ment of  such  dividends  to  the  assignors  or  their  personal 
representatives.      Ralston*i  Appeal,  521. 

ATTACHMENT.  After  seizure,  and  prior  to  the 
dissolution  of  an  attachment,  the  property  represented  by 
bills  of  lading  is  in  ^ustodia  Ugis  and  cannot  lawfully  be 
sold,  without  an  order  of  Court,  but,  after  tjie  atuch- 
ment  is  dissolved,  the  rights  and  powers  of  the  pledgee 
are  the  same  as  before  the  seizure,  subject  only  to  the 
duty  of  retention,  imposed  by  the  bond  given  on  the  dis- 
solution of  the  attachment.  Richardson  v.  Atlas  Na- 
tional Bank,  242. 

An  attachment  execution  isbued  on  a  judgment  more 
than  five  years  old  must  be  accompanied  by  a  scire 
facias  to  revive  judgment  (C.  P.)  Sweeting  vt  Wana- 
maker,  No.  2.  279. 

A  writ  of  attachment  under  the  Act  of  March  17, 
1869,  section  5,  as  between  succenive  writs  under  that 
Act,  is  a  lien  from  the  time  the  writ  comes  into  the 
hands  of  the  proper  officer  for  service  and,  as  between  it 
and  a  vrrit  of  foreign  attachment  served  later  upon  the 
same  day,  is  a  prior  lien.    Underbill  v»  McManus,  552. 

See  Practicb. 

BANKS  AND  BANKING.  A  bank,  acting  as 
clearing  house  agent  for  another,  is  only  bound  to  act, 
in  the  matter  of  collecting  checks,  through  the  clearing 
house  and  is  not  required  to  present  them  at  the  bank  On 
which  they  are  drawn.  Fanners  and  Mechanics  Bank 
V,  Third  National  Bank,  47. 

The  question  of  the  extent  of  the  power  of  a  bank 
cashier  to  bind  the  bank  by  his  action,  apparently  within 
the  scope  of  his  duty,  is  one  of  fact  for  the  jury.    Id. 

When  a  bank  officer,  after  known  insolvency,  receives 
money  over  the  counter  and  does  not  mingle  it  with  the 
general  funds,  but  keeps  it  separate  with  the  intention  of 
returning  the  identical  money,  this  does  not  amount  to  a 
receipt  of  money  as  a  bank  deposit.  Commonwealth  v, 
Junkin  and  Sponsler,  503. 

See  Clearing  House^ 

BBNBFICIAIi  SOCIBTT.  A  stipulation,  assented 
to  by  a  member  of  a  beneficial  society,  that  benefits 
should  be  paid  to  those  named  by  him  as  beneficiaries 
after  his  death,  only  upon  execution  by  them  of  a  release 
of  all  claims  against  a  certain  contributor  to  the  benefit 
fund  is  not  contrary  to  public  policy  and,  if  contained  in 
the  regulations  of  the  company,  the  execution  of  the  re- 
lease becomes  a  condition  precedent  to  any  payment  by 
the  company.    Kinsloe  v,  Davis,  258. 

A  member  of  a  beneficial  society,  who  survives  the 
beneficiary  he  has  nominated  and  has  not  availed  him- 
self of  his  right  to  substitute  another,  is  presumed  to  have 
intended  that  a  by-law  of  the  society,  governing  the  mat- 
ter of  the  right  to  the  fund,  should  operate.  Fischer's 
Appeal,  380. 

There  is  a  material  distinction  between  beneficial  soci- 
eties and  Ufe  insurance  companies,  the  philanthropic  ele- 
ment in  the  former  being  absent  from  the  latter.     Id. 

BICTCLES.  The  Act  of  April  23,  1890,  has  estab- 
lished the  character  of  the  bicycle  as  a  two-wheeled  car- 
riage and  the  rider  of  a  bicycle  has  the  same  rights  of 
travel  on  a  turnpike  as  the  owner  of  a  two- wheeled  car- 
riage,  drawn  by  a  horse,  and  is  subject  to  the  same  restric- 
tions. Geiger  v,  Perkiomen  &  Reading  Turnpike  Co., 
233. 

When  a  turnpike  company  is  allowed  to  collect  toll 
upon  carriages  of  burden  or  other  character  according  to 
the  number  of  wkeds  and  hones  drawing  the  same,  it 
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may  charge  the  toll  of  a  two-wheeled  carriage  upon  a 

bicycle.    Id. 

The  only  restriction  upon  the  right  to  demand  toll  for 
a  bicycle  is  that  it  must  be  reasonable.  The  Act  of 
April  23, 1889,  P.  L.  44,  was  passed  for  the  benefit  of  the 
bicycler,  prevents  him  from  being  excluded  from  the 
highway  and  gives  him  the  same  right  as  owners  of  odier 
carriages,  to  insist  that  the  highway  shall  be  maintained 
in  a  reasonably  safe  condition  of  repair.  He  must,  there- 
fore, bear  his  fair  share  of  the  burden  imposed  upon  the 
pnbUc  for  the  use  of  the  turnpike.     Id. 

BILL  OF  DISCOVBRT.  An  assertion  that  docn- 
menta  inquired  for  in  a  bill  of  discovery  are  reports  made 
by  agents  or  employees  of  a  railroad  company  to  their  su- 
perior officers  for  the  purpose  of  being  submitted  to  coun- 
sel for  use  in  the  preparation  of  a  defence  to  a  pending 
action  for  damages,  is  a  good  answer  and  the  same  objec- 
tion to  their  production  may  be  taken  advantage  of  when 
set  up  in  answer  to  interrogatories.  Davenport  Com- 
pany V.  Pennsylvania  R.  R.  Co.,  132. 

BILLS  OF  LADING.  After  deUvery  of  bills  of 
lading  without  endorsement  made  and  accepted  as  a 
pledge  of  the  property  as  security  for  the  sum  advanced 
on  the  draft  to  which  the  bills  are  attached  the  holder 
must  be  deemed  and  taken  to  have  been  the  owner  of 
the  property  for  the  accomplishment  of  the  purpose  for 
which  they  were  pledged  and  a  sale  of  the  property,  or 
so  much  thereof  as  may  be  necessary  to  satid!y  liens 
for  the  advance  and  for  freight  and  storage  duurges,  is 
evidently  contemplated  by  £e  Act  of  June  13,  1874. 
Richardson  v.  Atlas  National  Bank,  242. 

BOND.  A  bond  to  C.  for  her  interest  in  a  fund  as 
trustee  for  others,  payable  to  C,  her  attorney,  executors, 
administrators  or  assigns  is  a  private  agreement  to  be 
enforced  according  to  its  terms  and  not  like  a  recog- 
nizance in  the  Orphans'  Court;  hence,  in  an  action 
on  the  bond  of  C.'s  administrator,  the  obligor  cannot  set 
up  an  agreement  with  the  others  interested  in  the  bond 
that  it  was  only  intended  to  secure  C.'s  interest  and  that 
at  her  death  the  principal  was  to  be  paid  directly  to  the 
others  interested  in  the  fund.    Young  v,  Patterson,  100. 

BONDHOLDBR.  Rights  of,  under  railroad  mort- 
gage. See  Corporation  Mortgage.  (U.  S.  C.  C.) 
Pennsylvania  Co.  v,  Phila.  &  Reading  R.  R.  Co ,  534. 

BOROnQH.  The  right  of  a  burgess  to  sit  in  bor- 
ough councils  as  presiding  officer  and  to  vote  upon 
measures  there  introduced,  although  derived  from  an  Act 
of  Assembly  which  especially  confers  it  upon  him,  is  re- 
moved by  the  repealing  clause  of  the  Act  of  Blay  23, 
1893,  P.  L.  113,  which  Act  by  section  2,  provides  he 
shall  not  preside  at  councils'  meetings.  Commonwealtii 
V.  Schneipp,  102. 

Where  an  ordinance  is  passed  at  a  called  or  special 
meeting  of  a  borough  council  and  is  placed  in  the  hands 
of  the  burgess  on  the  day  of  the  next  regular  meeting 
and  but  a  short  time  before  the  assembling  of  the  coun- 
cil, it  does  not  become  operative  without  3ie  approWi  of 
the  burgess  simply  because  his  veto  is  not  received  be- 
fore the  adjournment  of  the  meeting,  but  the  veto  is  in 
time  if  sent  the  next  day.  McMichad  v.  The  Inter- 
County  Street  Ry.  Co.,  179. 

DMiatur^  whether  an  ordinance  adopted  at  a  called 
meeting  is  within  the  provision  of  the  Act  of  1893  which 
requires  a  burgess  to  return  an  ordinance,  to  wldch  he  ob- 
jects,  at  the  next  regular  meeting  of  Councils.    Id, 

SemhU^  an  ordinance  passed  at  one  regular  meeting 
should  be  promptly  placed  in  the  hands  of  the  bucgess 
who  would  then  have  unril  the  next  regular  meeting  for 
examination  and  decision.    Id. 

BRIBBR7.  The  consent  of  a  supervisor  to  the 
occupation  of  a  township  road  when  obtuned  by  bribeiy 
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will  not  bind  the  township.     The  Tamaqua  and  Lans- 

ford  St.  Ry.  Co.  v.  loter-Coanty  St.  Ry.  Co.  166. 

It  ia  bribery  in  effect  to  secure  the  action  of  a  public 
official  by  a  promise  of  a  reward  to  him  as  an  individua], 
and  a  court  of  equity  will  not  recognize  a  contract  so  ob- 
tained. This  rule  applies  in  the  case  of  a  borough  ordi- 
nance.   Thomas  v.  The  Inter-County  Street  Ry.  Co.  176. 

BRIDOB.  A  county  bridge  is  witlun  the  control  of 
the  county  commissioners  and  cannot  be  occupied  with- 
out their  consent,  but  that  consent  cannot  be  arbitrarily 
withheld.  County  of  Berks  v,  Reading  City  Pass.  Ry. 
Co.  and  Reading  Traction  Co.  173. 

A  street  railway  company  obtained  permission  to  use  a 
bridge ;  before  anything  was  done  in  consequence  of  the 
permission  it  was  withdrawn  and  the  company  notified  of 
the  withdrawal ;  the  company  seized  the  bridge  by  night ; 
it  appeared  that  the  strength  of  the  bridge  was  not  suffi- 
cient for  the  railway  without  some  changes ;  held^  that  for 
these  reasons  the  company  should  be  enjoined  from  plac- 
ing its  railway  upon  the  bridge.    Id. 

The  decree  modified  so  £ur  as  to  permit  the  railway 
company,  under  the  general  supervision  of  the  commis- 
sioners, to  make  the  changes  found  by  the  Court  of  Com- 
mon Pleas  to  be  necessary  to  permit  the  safe  use  of  the 
bridge  for  railroad  purposes  upon  a  report  of  a  competent 
engineer  appointed  by  said  court  and  directing  said  court 
upon  the  completion  of  such  changes  and  the  giving  of  a 
bond  by  the  company  to  abide  by  the  terms  and  con- 
ditions relating  to  the  manner  and  use  of  the  bridge,  etc. 
to  disolve  the  injunction.    Id.  175. 

BROBIBR.  A  broker  cannot  daim  commissions 
on  a  conditional  promise  by  a  purchaser  where  the  offer 
is  withdrawn  by  the  principal  before  actual  acceptance. 
In  such  case  the  minds  of  the  vendor  and  vendee  fail  to 
concur  on  the  subject  of  the  sale  or  agreement  Vincent 
V,  Woodland  Oil  Co.  52.     

BUILDINO  RBSTRICTZON8.  A  restriction  in 
a  deed  that  "all  buildings  upon  the  said  lot  shall  be 
erected  not  less  than  fifteen  feet  back  from  the  fence  line' 
means  all  substantial  parts  of  tdl  buildings.  Merely 
incidental  encroachments  on  this  space  by  steps  or  eaves 
or  ornamental  [nrojections  may  not  amount  to  violations  of 
the  agreement,  but  a  porch  extending  the  whole 
width  of  the  house  as  a  substantial  and  integral  part,  is 
clearly  a  violation.  Ogontz  Land  and  Improvement  Co. 
V.  Johnson,  307. 

A  restriction  was  as  follows :  that  A.,  his  heirs  and 
assigns  shall  and  will  not  erect  or  cause  to  be  erected  any 
building  or  other  obstruction  *'except  bath  houses  and 
privy  and  walls  or  fences  not  exceeding  8  feet  in  height 
from  the  level  of  the  ground  on  the  said  above  described 
and  eranted  lot."  Held^  the  restriction  to  8  feet  applied 
to  all  the  structures  mentioned.  (C.  P.)  Meigs  v,  Milli 
gan,4o6. 

A.  filed  a  bill  to  enforce  a  building  restriction.  At  the 
time  of  the  creation  of  the  restriction,  the  neighborhood 
in  which  the  premises  were  situated  was  used  exclusively 
for  residential  purposes ;  at  the  time  of  the  filing  of  the 
bill,  several  houses  therein  had  been  converted  into  stores : 
hildt  A.  having  been  guilty  of  no  laches,  equity  would 
enforce  the  reaction.    Id. 

BURDBN  OF  PROOF.  The  burden  of  establish- 
ing a  fact  by  proof  rests  upon  the  party  asserting  it.  Bur- 
ford  V,  Fergus,  43. 

A.  made  a  note  under  seal  to  order  of  B.;  on  the  same 
day  B.  assigned  it  to  C.  who  assigned  it  to  D. ;  in  an 
action  by  D.  against  A.,  the  latter  offered  in  evidence, 
under  plea  of  set-off,  an  overdue  note  of  B.  to  order  of  F. 
and  assigned  to  A.*  ^/(t/,that,by  producing  the  note,A.had 
established  a  valid  set-off;  he  was  not  bound  to  establish 
that  he  had  no  notice  of  assigimients  of  B.'s  original  note 


BURDBN  OF  VROOT^Continued. 
to  plaintiff;  (2),  to  defeat  the  right  of  set-off,  thus  estab- 
lished, the  onus  was  upon  the  plaintiff  to  prove  the  assign- 
ment to  him  and  that  defendant  had  notice  of  the  same.  Id. 

BURQB88.  A  burgess  who  claims  that  an  act 
which  is  justffied  under  color  of  an  ordinance,  is  illegal, 
because  the  ordinance  had  been  returned  by  him  with  his 
veto  is  a  proper  party  to  a  bill  to  restrain  the  commission 
of  the  act.  McMichael  v.  The  Inter-County  Street  Ry. 
Co.  179. 

See  Borough,  Commonwealth  z/.  Schneipp,  102. 

CAPIAS.  A  capias  ad  satisfaciendum  may  issue  in 
execution  of  a  judgment  recovered  in  an  action  of  trespass 
by  an  employee  against  his  employer  for  negligence  in 
supplying  dangerously  insufficient  means  for  carrying  out 
the  work  at  which  he  was  employed.  Romberger  v, 
Henry,  215. 

CARRIBR.     See  Common  Carrier.     See  Nkgli- 
GRNCB,  Dennis  v,  Pittsburgh  and  Castle  Shannon  R.  R. 
Co.  81. 
CA8BS  FOLLOWED.  DISTIKaxnSHBD  OR 
COMMBNTBD  UPON. 

American  Brewing  Co.'s  License,  161  Pa.  378,  fol- 
lowed, 367. 
Angier  v,  Eaton  Co.,  98  Pa.  594,  followed,  276. 
Bucknor's  Estate,  136  Pa.  23,  followed,  13. 
Carpenter  v,  Kooni,  20  Pa.  222,  followed,  549. 
City  of  Allegheny  v.  Millvale  Ry.  Co.,  33  Weekly 

Notes,  397,  followed,  317. 
Cochran  v.  Pew,  159  Pa.  184,  followed,  19. 
Collins  V,  Cronin,  117  Pa.  35,  followed,  391. 
Commercial  Union  Ins.  Co.  v,  Hocking,  115  Pa. 

407,  distinguished,  476. 
Com'th  z/.  BeneBcial  Association,  137  Pa.  412,  fol- 
lowed, 380. 
Com*th  V.  Carey,  151  Pa.  368,  followed,  363. 
Comth  V,  Weir,  165  Pa.  2iS4 ;  35  Weekly  Notes, 

556.  followed,  102. 
Dickinson  v,  A.  O.  U.  W.,  159  Pa.  258,  followed, 

381. 

Donohugh's  Appeal,  86  Pa.  306,  followed,  547. 

Ehrisman  v.  East  Harrisburg  Ry.  Co.,  150  Pa.  180, 
followed,  84. 

Estate  of  Potter  and  Pftge,  54  Pa.  465,  followed, 
521. 

Gcarman- American  Ins.  Co.  v.  Hocking,  115  Pa. 
398,  distinguished,  476. 

Gilmore  v,  Ry.  Co.,  153  Pa.  31,  followed,  84. 

Gould  V,  Ins.  Co.,  134  Pa.  570,  followed,  558. 

Grevemeyer  v.  Southern  Ins.  Co.,  62  Pa.  342,  fol- 
lowed, 454. 

Griswold  v,  Gebbie,  126  Pa.  353,  distinguished,  75. 

Gross's  License,  161  Pa.  344,  followed,  367. 

Hard  wick  v.  Galbraith,  147  Pa.  333,  distinguished, 
276. 

HofiPs  Appeal,  24  Pa.  200,  followed,  514. 

House  of  Refuge  v,  SmiUi,  140  Pft.  387,  followed, 

547. 

Jauretche  v.  Proctor,  48  Pa.  466,  followed,  144. 

Johnson's  License,  156  Pa.  322,  followed,  367. 

Larimer  Railway  Co.  v.  Larimer  Street  Ry.  Co., 
137  Pa.,  533,  followed,  176. 

Laverty  v,  Vanarsdale,  65  Pa.  507,  followed,  391. 

Lithgow  V.  Supreme  Tent,  165  Pa.  292,  followed, 
380. 

Lockhart  v.  Craig  St.  Ry.  Co.,  139  Pa.  419,  distin- 
guished, 176. 

MacConnell  v,  Lindsay,  131  Pa.  476,  followed,  378. 

McFarland  v,  Ins.  Co.,  134  Pa.  590,  followed, 
558. 

Mayer  v,  Walter,  64  Pa.  285,  followed,  391. 
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CASES  FOIiIiOT77ED.  DISTINGUISHED  OR 
COMMENTED   VPOJX —Continufd. 

MeUorv.  Philadelphia,  i6o  Pa.    114,  distinguished, 

182. 
Mentz  V.  Lancaster  Fire  Ins.  Co. ,  79  Pa.  475,  fol 

lowed,  454. 
Middleton  v.  Thompson,  163  Pa.  11 2,  distinguished, 

52. 
Morewood  Ave.,  159  Pa.  20,  commented  upon,  525 
Munroe  v.  Armstrong,  96  Pa.   307,  distinguished. 

Oil  City  V.  Oil  City  BoUer  Works,  152  Pa.  348,  dis- 
tinguished, 525. 
Pcnnell?;.  Grubb.  15  Pa.  551,  distinguished,  43. 
Penn.  Schuyl.  Valley  R.  R.  Co.  v.  P.  &  R.  R.  R. 

Co.,  33  Weekly  NoTfcs,  272,  followed,  441. 
Peters  v.  Grim,  149  Pa.  163,  referred  to,  475. 
Philadelphia  v.  Ridge  Ave.  Ry.  Co.,  28  Weekly 

Notes,  388,  followed,  428. 
Philadelphia  v,  Penna.    Hospital,  154  Pa.   9,  fol- 
lowed, 547. 
Pratt  V.  Waterhouse,  158  Pa.  45,  followed,  16. 
Prough  V.  Entriken,  1 1  Pa.  85,  followed,  391. 
R.  R.  Co.  V.  Plank  Road  Co.,  71  Pa.  350,  distin- 
guished, 210. 
Ranch  v.  Dech,  116  Pa.  157,  distinguished,  73. 
Real  EsUte  Co.  v.  Roop,  132  Pa.  496,  followed,  10. 
Renninger  v.  Spatz,  128  Pa.  524,  followed,  98. 
Rushton  V.  Lippincott,  119  Pa.  12,  distinguished,  73. 
Schlecht's  Appeal,  60  Pa.  172,  followed,  128. 
Schmidt  z^.  Weidman,  63  Pa.  173.  followed,  391. 
Schofield  V.  Ferrers,  47  Pa.  194,  followed,  391. 
Snyder  v.  Lancaster,  20  Weekly  Notes,  185,  dis- 
tinguished, 182. 
Snodgrass  v.  Gavit,  28  Pa.  221,  followed,  476. 
Sparhawk  v.  Union  Ry.  Co.,  54  Pa.  401,  distin- 
guished, 176. 
State  Ins.  Co.  v.  Todd,  83  Pa.  272,  followed,  558. 
Sunday  School  Union  v.  Phila.,  161  Pa.  307,  dis- 

tingushed,  547. 
Taylor  v.  Smith,  2  Whart.  432»  followed,  73. 
Township  v,  Watson,  3  AtL  869,  foUowed,  78. 
Venture  Oil  Co.  v.  Fretts,   152  Pa.   451,  distin- 
guished, 19. 
Wachter  v.  Phoenix  Ass.  Co.,  132  Pa.  428,  fol- 
lowed, 454. 
WiUock  V.  R.  R.  Co.,  166  Pa.  184,  followed,  210. 
Wills  V.  Gas  Co.,  130  Pa.  222,  followed,  19. 
Woodbum  v.  Bank,  5  W.  &  S.  447.  followed,  73. 
Work's  Appeal,  59  Pa.  445,  followed,  391. 
CERTIORARI.    A  writ  of  certiorari  does  nothing 
beyond  producmg  the  record  of  the  court  below  and  the 
merits  of  the  case  are  not  reviewable  thereon  by  the  Su- 
preme Court  The  £ict  that  the  record  shows  certain  inter- 
locutory proceedings  to  be  undisposed  of,  except  as  they 
are  involved  in  the  mial  decree,  is  not  fatal  to  the  regularity 
of  the  proceedings.    Commonwealth  ex  rel.  Whitman  v, 
Ramsay,  142. 

CLBARINO  HOUSE.  The  clearing  house  asso- 
ciation is  merely  an  agreement  among  all  the  national 
banks  to  make  their  daily  settiement  at  a  fixed  time  and 
place  each  day  ;  it  is  not  a  business  organization  or  cor- 
poration, a  partnership  or  an  artificial  person  of  any  sort. 
Philler  v.  Patterson,  416. 

A  clearing  house  committee  consisted  of  persons  se- 
lected by  the  members  of  the  association  in  whose  hands 
the  banks  agreed  to  deposit  a  sum  of  money  or  its  equiv- 
alent in  securities  at  a  fixed  ratio  to  their  capital  stock, 
to  be  used  for  tiie  payment  of  balances  against  them.  For 
these  sums,  receipts  or  certificates  were  issued  by  the  com- 
mittee im  convenient  sums  for  the  purpose  of  settiement 
and  the  cash  or  secureties  were  held  by  the  committee 
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pledged  for  the  payment  of  the  certificates.  In  1 
by  the  committee  against  the  maker  of  a  note  deposited 
by  one  of  the  banks  for  such  purpose :  held,  (a  )  that  the 
committee  having  issued  certificates  for  the  note  was  a 
bcnafide  holder  of  the  same  and  not  affected  by  equities 
between  the  maker  and  the  bank ;  {b)  That  the  {dan  of 
israing  such  certificates  involved  no  element  of  q>ecnla- 
tion  and  no  business  undertaking  on  behalf  of  the  associ- 
ated banks  and  hence  in  no  way  violated  any  of  the  sta- 
tutes of  the  United  States  relating  to  national  banks.   Id. 

See  Banks  and  Banking. 

CLERK.  See  Lien.  Mulholland  v.  Wood,  Brown 
&Co.,  140. 

CLOCKS.  The  Act  of  February  6, 1830,  P.  L.  36, 
forbidding  the  peddling  of  clocks  except  by  persons  who 
have  obtained  a  license  is  constitutional.  Commonwealth 
V,  Harmel,  I ;  Commonwealth  v.  Coon,  5. 

CHANGE  OF  GRADE.  An  agreement  was 
entered  into  in  pursuance  of  a  city  ordinance  be- 
tween the  City  of  Philadelphia  and  the  Philadelphia 
and  Trenton  Raibroad  Company,  for  the  purpose  of 
abolishing  grade  crossings,  in  which  it  was  pro- 
vided that  the  railroad  company  should  at  its  own  cost 
and  expense  change  the  elevation  of  its  road.  In 
carrying  out  the  undertaking  the  tracks  of  the  railway 
company  were  so  elevated  as  to  interfere  with  the  access 
therefrom  to  platntiff^s  property.  It  was  conceded  that 
the  change  in  the  streets  had  no  effect  upon  the  property : 
held,  that  plaintiff  had  no  cause  of  action  against  thedty. 
Plumb's  Appeal,  182. 

In  an  action  to  recover  damages  for  change  of  grade 
of  a  street  the  jury  cannot  consider  the  matter  of  open- 
ing future  streets  through  the  plaintiff^s  property,  so  ftr 
as  concerns  damage  that  may  be  occasioned  by  such  fu- 
ture change.    J.  5.  Brill  Co.  v,  Philadelphia,  217. 

See  Road  Law.  Huckestein  v.  Qty  of  Allegheny,  66. 
In  re  Sandusky  Street,  68. 

CHARGE  OF  COURT.  A  charge  of  a  judge  is 
inadequate  when  it  does  not  fairly  present  the  whole  case 
to  the  jury  on  the  facts.  It  is  also  inadequate  when  it 
fails  to  furnish  the  jury  with  a  clear  statement  of  the  rules 
of  law,  applicable  to  the  questions  involved.  Tietz  9. 
Philadelphia  Traction  Co.,  469. 

Where  the  court  presents  facts  that  are  relied  on  by 
plaintiff  to  establish  his  case,  it  is  error  not  to  call  the  at- 
tention of  the  jury  to  those  presented  by  the  defendant  in 
reply  thereto.    Howell  v,  Mellon,  484. 

It  is  not  error  to  fail  to  refer  in  the  charge  to  particular 
testimony  of  defendant,  when  the  question  upon  which 
he  gave  testimony  is  fiurly  submitted  to  the  jury.  Shaw 
V.  Philadelphia,  510. 

It  is  not  error  to  charge  a  jury  that  the  amount  claimed 
as  damages  by  the  plaintiff  is  the  utmost  limit  to  which 
the  jury  may  go  in  their  verdict.  (C  P.)  Smith  v. 
Times  Co..  561. 

CHARGE  UPON  REALT7.  Where  a  testator 
has  made  a  loan  to  his  son  and  has  directed  the  interest 
to  be  deducted  from  the  son's  income  under  the  will  dur- 
ing the  widow's  lifetime  and  the  principal  from  the  son's 
share  at  the  death  of  the  widow  and  has  blended  his  en- 
tire estate,  until  partition  be  made  by  the  trustees,  and 
has  bequeathed  to  the  son  a  share  in  the  blended  estate, 
the  loan  becomes  a  charge  on  the  whole  share  of  the  son, 
including  the  real  estate.  Assigned  Estate  of  Edward 
S.  Handy,  265. 

The  question  whether  an  annuity  is  a  charge  upon  real 
estate  is  one  of  intention.  If  the  actual  intention  appear 
no  form  of  words  is  necessary.    Dickerman  v.  Eddii^^, 

327. 

A  charge  cannot  be  created  by  the  mere  gift  of  an  an- 
nuity, but  it  may  be  created  without  express  words  and 
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by  implication  from  the  whole  will  that  such  was  the  in- 
tention.   Id. 

While  the  mere  fact  that  the  testator  left  no  per- 
sonal estate  from  which  an  annuity  can  be  paid  is  not 
conclusive  of  an  intention  to  charge  it  upon  the  realty, 
yet  it  is  to  be  taken  in  connection  with  other  £acts  in  ar- 
riving at  a  conclusion  and  is  of  more  weight  when,  from 
the  age  of  the  testator  and  his  circumstances  in  life,  it  is 
in^r^ble  that  he  contemplated  any  change  in  the  char- 
acter or  amount  of  his  estate.    Id. 

The  blending  of  real  and  personal  estate  in  the  residu- 
ary clause  of  a  will  binds  the  real  estate  for  the  payment 
of  the  legacies,  theretofore  given,  by  implication,  since 
the  **  residue  and  remainder  "  can  only  be  ascertained 
after  the  payments  of  the  debts,  legacies  and  expenses. 
Watt's  Estate,  No.  i,  369. 

Where  part  of  land  subject  to  a  charge  is  sold  by  judi- 
cial sale,  any  apportionment  which  the  owner  of  the 
charge  and  the  party  to  pay  agree  upon  is  binding,  but, 
in  the  absence  of  such  agreement,  apportionment  of  the 
encumbrance  should  be  based  upon  the  respective  values 
of  the  various  portions.    Van  Reed  v.  Jones,  549. 

CHARITY'.  A  testator  by  his  will  gave  a  bequest 
to  a  public  charity.  Some  fifteen  months  Isiter  and  within 
one  calenditf  month  of  his  death,  he  executed  a  codicil  in 
which  he  said :  *'  1  hereby  annul  and  revoke  the  be 
quest  to  **  said  public  charity  **  and  instead  thereof  I  give 
and  bequeath  *'  the  same  amount  in  trust  for  certain  an- 
nuitants and  after  their  deaths  to  pay  the  bequest  to  the 
same  public  charity  for  the  purposes  mentioned  in  the 
will ;  AeU,  that  the  Act  of  April  a6,  1855,  did  not  apply 
Watfs  Estate,  No.  i,  369. 

A  company  of  the  State  national  guard  is  a  purely  pub- 
lic charity  and  its  armory  and  the  lot  upon  which  it  is 
located,  t^ing  owned  by  the  organization,  are  public 
property  and  exempt  firom  taxation.  Philadelphia  v. 
Keystone  Battery  A.,  482. 

The  property  of  a  public  charitable  institution  which 
is  used  directly  for  the  purpose  and  in  the  operation  of 
the  charity,  although  detached  geographically  from  the 
main  part  of  the  institution,  is  exempt  from  taxation,  al- 
though it  may  also  be  used  in  a  manner  to  yield  some 
return  in  the  way  of  reducing  expenses.  Pennsylvania 
Hospital  V,  Delaware  County,  547. 

CHARTBR.  It  is  not  a  valid  ground  for  rejection, 
that  the  advertised  notices  of  an  intended  application 
for  a  charter  contain  more  than  the  law  would 
permit  in  the  charter,  provided  they  state  enough  to  con- 
stitute notice  of  the  object  proposed.  (Exec.  Dept.)  In  re 
Sowego  Water  &  Power  Co.;  In  re  Martic  Water  &  Power 
Co.*  In  re  Lower  Chanceford  Water  &  Power  Co.,  148. 

When  the  application  is  materially  changed,  a  new 
notice  will  be  required  but  that  a  notice  is  too  broad  is  not 
a  sufficient  reason  for  rejection.     Id. 

Upon  an  application  for  the  charter  of  certain  com- 
panies for  the  purpose  of  supplying,  storing  and  transport- 
ing water  and  water  power  for  commercial  and  manufac- 
turing purposes  along  the  Susquehanna  River,  protests 
were  filed  by  the  commissioners  of  fisheries  that  the  pur- 
poses of  incorporation  would  injure  the  fishery  rights ; 
heldi  that  the  executive  department  would  not  refuse  a 
charter  because  of  fear  that  the  applicants  contemplate 
doing  something  in  violation  of  law,  ultra  vires  and  hurt- 
ful to  the  public.     Id. 

A  water  company  having  purchased  the  franchises  of 
another  water  company,  which  had  been  incorporated 
under  the  act  of  1874  with  the  exclusive  privilege  of 
supplying  water  to  a  certain  district,  may  rightfrilly  object 
to  the  incorporation  of  a  third  water  company  for  the  pur- 
pose of  supplying  water  in  the  same  district  (Exec.  Dep.) 
In  re  South  Side  Water  Co.  55. 


COAL.  Title  to  the  surface,  either  by  deed  or  under 
the  statute  of  limitations,  carries  with  it  the  right  to  the 
coal  beneath,  but  this  may  be  rebutted  by  evidence  of  a 
severance  of  the  coal  and  such  evidence  is  not  contradic- 
tory of  that  which  shows  title,  by  deed  or  adverse  posses- 
sion, to  the  surface.      Moreland  z/.  H.  C.  Frick  Co.  496. 

When  a  severance  takes  place  and  the  holder  9f  a 
stratum  of  coal  or  other  mineral  records  his  title  or  enters 
into  possession  of  his  sub-surface  estate,  he  is  not  affected 
by  the  state  of  the  title  to  or  poKession  of  the  surface.  Id. 

CODICIL.  A  residuary  dft  by  codicil  revokes  a 
readuary  gift  by  will.     (O.  c!)     Richard's  Estate,  264. 

The  doctrine  that  the  court,  whenever  possible,  will 
reconcile  two  dispositions,  which  are  apparently  incon- 
sistent, does  not  apply  as  between  a  wul  and  codicil. 
Between  a  wiU  and  codicil  the  argument  is  stronger  in 
favor  of  revocation  and  the  words  of  revocation  need  not 
be  as  clear  as  the  words  of  the  original  gift.    Id. 

A  codicil  is  part  of  the  will ;  therefore,  when  in  a  later 
codicil  a  testator  refers  to  his  will,  he  will  be  held  to  have 
referred  to  an  earlier  codicil  as  well.    Id. 

A  codicil  is  to  be  interpreted  in  the  light  of  the  circum- 
stances surrounding  the  testator  at  the  thne  of  its  execu- 
tion and  of  the  reasons  which  induced  it,  especially  where 
they  appear  upon  its  face,  and  as  its  purpose  ordinarily  is 
merely  to  modify  or  add  to  and  not  to  revoke,  it  is  only 
permitted  to  change  the  will  to  the  extent  that  it  is  incon- 
sistent with  it     (O.  C.)    Whelen's  Estate,  575. 

Revooation  of.    See  WilL    Watt's  Estate,  No.  i, 

369- 

COMMISSIONS.  When  a  person,  engaged  to  sell 
goods  on  commission,  has  procured  a  customer,  who  has 
been  accepted  as  a  purchaser  by  the  employer,  who 
receives  the  customer's  order  and  undertakes  to  execute 
it,  the  comnusrion  has  been  earned.  Restein  v.  Mc- 
Cadden,  64. 

One  who  has  engaged  another  to  sell  for  him  on  com- 
mission cannot  relieve  himself  from  liability  for  the  com- 
mission by  settmg  up  that  it  was  not  to  be  paid  until  the 
fi^oods  were  delivered  and  paid  for,  when  the  controversy 
between  himself  and  the  purchaser,  which  led  to  the 
withholding  of  the  price,  was  only  upon  the  question  of 
a  defective  execution  of  the  order.    Id. 

Although  in  respect  to  certain  conduct  of  an  adminis- 
trator the  court  surcharge  him,  yet,  if  it  appear  that  in  all 
other  respects,  his  management  of  the  estate  shows 
sagacity  and  industry,  an  allowance  of  full  commissions 
by  the  Orphans'  Court  will  not  be  reversed.  Estate  of 
Shinn,  Appeal  of  Trenton  Iron  Company,  36. 

Commissions  to  accountants  are  allowed  as  compensa- 
tion for  labor  and  responsibility  and,  as  these  vary  in  each 
case,  there  can  be  no  fixed  rate.  Five  per  cent  is  about 
the  maximum  and  where  there  has  been  no  labor  or 
responsibility  there  is  nothing  to  be  compensated.  (O.  C.) 
Freed's  Estate,  88. 

Where  a  trustee  takes  charge  of  securities  which  can- 
not be  transferred  without  an  order  of  court,  an  allowance 
of  z%  per  cent,  on  an  estate  of  124,000  is  liberal  com- 
pensation.   Id. 

COBflMISSION.  A  generous  compensation  will  be 
allowed  to  executors  and  other  trustees  whenever,  through 
their  skill,  personal  service  and  unusual  endeavors,  a 
large  and  unexpected  profit  is  earned  for  the  estate ;  and 
this  is  so,  even  when  the  executor  or  trustee  has  an  un- 
divided interest  in  the  estate,  for  his  management  has 
inured  to  the  benefit  of  the  other  parties  interested.  (O .  C. ) 
Brolasky's  Estate,  263. 

COIMTMON  CARRIER.  In  an  action  against  a 
common  carrier  for  loss  arising  from  delay  in  delivery  of 
perishable  goods,  the  question  of  whether  such  delay  was 
caused  by  me  failure  of  the  carrier  to  provide  proper  con- 
veyance for  the  goods  is  for  the  jury  to  pass  upon  and 
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the  fact  that  the  delay  occurred  beyond  the  line  of  the 
company  which  issued  the  Mil  of  lading,  is  not  material 
where  the  contract  was  to  carry  the  goods  to  a  point  be- 
yond the  terminus  of  the  contracting  company.  Ruppel 
V,  The  Allegheny  Valley  Ry.  Co.  210. 

The  measure  of  damages  in  case  of  negligence  on  the 
part  of  the  common  carrier  is  the  market  value  of  the 
goods  at  the  point  of  destination  at  the  time  when,  under 
ordinary  circumstances,  they  should  have  arrived.     Id. 

See  Negligence. 

CONDITION  PRBCBDBNT.  A  stipulation, 
assented  to  by  a  member  of  a  beneficial  society  that 
benefits  should  be  paid  to  those  named  by  him  as  bene- 
ficiaries after  his  death,  only  upon  execution  by  them  of 
a  release  of  all  claims  against  a  certain  contributor  to  the 
benefit  fund,  is  not  contrary  to  public  policy  and,  if  con- 
tained in  the  regulations  of  the  company,  the  execution 
of  the  release  becomes  a  condition  precedent  to  any  pay- 
ment by  the  company.     Kinsloe  v,  Davis,  258. 

Where  a  condition  is  to  be  performed  by  a  defendant 
personally,  it  cannot  be  performed  for  him  by  a  creditor, 
who  has  attached  the  sum  which  would  become  payable 
to  the  defendant  upon  his  performance  of  the  condition. 
Id. 

CONDITIONAL  VBRDICT.  In  an  ejectment 
by  a  mortgagor  out  of  possession  against  a  mortgagee  in 
possession,  if  it  be  shown  that  the  debt  has  been  fully 
satisfied  before  suit  brought,  the  plaintifi  will  be  entitled 
to  an  unconditional  verdict  and  if  it  be  not  so  shown  he 
may  obtain  a  verdict  conditioned  on  the  payment  of  the 
balance.     Grouse  v.  Binkley,  312. 

CONFLICT  OF  LAW.  A  wiU,  invaUd  by  the  Uw 
of  the  testator  s  domicile,  will  not,  though  valid  in  this 
State,  be  sufficient  to  pass  title  to  real  estate  acquired  after 
the  execution  of  the  will.     Price's  Appeal,  531*  551- 

A  will  invalid  by  the  law  of  testator's  domicile  which 
bequeaths  personalty  only  is  not  entitled  to  probate  in  this 
State.    Id. 

CONFIDBNTIAL  COMMUNICATIONS. 
See  Evidence.     Seitz  v.  Seitz,  553. 

CONTEMPT.  Where  there  is  no  supersedeas  a 
refusal  or  neglect  to  obey  an  interlocutory  order  which 
has  been  app^ed  from  is  contempt  and  may  be  punished 
as  such.     Haught  v,  Irwin,  128. 

CONTESTED  ELECTION.  In  a  contested  elec- 
tion a  writ  of  certiorari  does  nothing  beyond  producing  the 
record  of  the  court  below,  and  the  merits  of  the  case  are 
not  reviewable  by  the  Supreme  Court.  The  fact  that  the 
record  shows  certain  interlocutory  proceedings  to  be  un- 
disposed of,  except  as  they  are  involved  in  the  final 
decree,  is  not  fatal  to  the  regularity  of  the  proceedings. 
Commonwealth  ex  rel.  Whitman  v.  Ramsay,  142. 

CONTRACT.  Plaintiff  wrote  to  defendants,  after  a 
dispute  as  to  the  character  of  leather  furnished  by  the 
former,  <*our  leather  is  now  thoroughly  tanned,  will  re- 
ship  &Uurday,"  to  which  defendant  replied,  *<if  your 
leather  is  thoroughly  tanned  now  and  all  right  in  other 
respects  we  would  take  it  as  before  :'*  held,  &ese  letters 
made  a  contract  that  the  leather  to  be  sent  must  be 
thoroughly  tanned  leather.   Groetzinger  v,  Kann  &  Co.  9. 

An  offer  of  sale  of  land  at  a  certain  price,  without  more, 
is  in  the  present  only  and  may  be  withdrawn  at  the  next 
moment  unless  accepted.  There  is  given  by  the  offer  no 
time  for  consideration,  which  the  jury  may  find  reasonable 
or  otherwise,  unless  by  the  agreement  or  concession  of  the 
party  making  the  offer.  Vincent  v.  Woodland  Oil  Com- 
pany, 52. 

Where  a  contract  provided  for  monthly  settlements,  at 
the  middle  of  the  month,  for  all  coal  delivered  before  the 
first  of  the  month,  it  cannot  be  held  that,  although  these 
monthly  settlements  were  actually  made  and  the  amounts 
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to  be  paid  definitely  ascertained  and  actually  paid,  pre- 
ceding deliveries  remained  open,  subject  to  any  kind  of 
controversy  which  either  party  might  choose  to  subse- 
quently set  up.    Armstrong  v,  Latimer,  45. 

To  annul  or  alter  a  contract,  mistake  or  fraud  must  be 
shown.    Id. 

Where  a  manufacturer  of  bricks  agrees  with  a  con- 
tractor for  borough  work  to  furnish  bricks  of  the  size  and 
quality  stipulated  for  by  the  borough,  with  a  knowledge 
of  the  use  for  which  they  were  intended,  and  subsequently, 
after  objections  by  the  borough  to  the  quality,  agrees  widi 
the  borough  authorities  that  an  inspector  shall  be  ap- 
pointed, such  inmector  becomes  the  agent  of  both  the 
manufacturer  and  the  borough,  and  in  an  action  by  the 
manufacturer  against  the  contractor  the  former  cannot 
complain  that  the  inspector  threw  out  as  bad  bricks  some 
of  which  were,  in  £act,  good.  Park  Fire  Clay  Company 
V,  Ott,  105. 

Where  there  is  a  contract  with  a  municipality  for  cer- 
tain work  in  which  bricks  of  certain  kind  and  quality  are 
to  be  furnished,  and  the  manufacturer  undertakes  to 
furnish  bricks  of  the  kind  required  to  the  contractor,  and 
subsequently  the  manufacturer  and  the  municipality  ap- 
point an  inspector  of  the  bricks,  such  appointment  relieves 
the  contractor  from  any  further  duty  than  to  furnish  and 
use  bricks  which  had  passed  inspection.  Park  Fire  Qay 
Company,  v,  Ott,  105. 

In  an  action  to  recover  for  bricks  furnished  hj  plaintiff 
to  the  defendant,  where  the  defendant  sets  up  that  certain 
bricks  did  not  comply  with  the  contract,  it  is  proper  to 
admit  evidence  to  show  that  the  bricks  were  to  be  fur- 
nished to  the  contractor  for  certain  prospective  work,  and 
were  to  be  of  a  certain  kind  and  quality,  and  that  the 
plaintiff  and  manufacturer  agreed  upon  the  appointment 
of  an  inspector  to  pass  upon  Sie  bricks  furnished.    Id. 

A.,  a  water  company,  agreed  in  writing  to  furnish  B., 
an  iron  company,  with  "pure  water*'  for  the  "generation 
of  steam  for  fire  hydrants  and  hydraulics  and  for  stores 
and  dwellings*'  for  a  fixed  sum  per  annum,  and  expressly 
stipulated  that  the  contract  did  not  include  water  for 
tuyers,  boshes  or  condensers,  or  for  any  other  purpose 
than  those  mentioned  in  the  agreement.  A.  idso  stipulated 
for  free  access  to  B.*s  works,  and  reserved  the  right  to  put 
in  meters  if  deemed  necessary.  Subsequently,  A.  further 
agreed  to  supply  from  the  Lackawanna  River  or  Roaring 
Brook,  *'such  other  water  as  may  be  required*'  by  B.  for 
the  excluded  purposes,  for  which  a  rate  of  payment  waf 
arranged :  held,  that  B.  had  a  right  to  call  upon  A.  after 
reasonable  notice  for  a  supply  of  river  water  for  such 
other  purposes,  but  it  had  no  right  to  demand  pure  water 
or  to  Uke  it  without  demand  from  any  coimection  within 
its  control.  Scranton  Gas  &  Water  Co.  v,  Lackawanna 
Iron  &  Coal  Co.,  185. 

An  agreement  to  sell  is  not  necessarily  testamentary 
because  it  is  not  to  be  performed  until  the  death  of  the 
vendor,  and,  even  if  testamentary,  it  may  be  en£9rced  as 
a  contract,  if  founded  upon  sufficient  consideration,  and 
this  is  so,  even  though  the  contract  is  unilateral  and  widi- 
out  redprocal  engagement  on  the  part  of  the  vendee. 
(O.  C.)     Parker's  Estate,  400. 

Where  at  the  time  of  a  conveyance  by  plaintiff  to  a 
railroad  company  there  is  a  condition  in  the  deed  that  the 
latter  shall  maintain  a  station  and  siding,  but  Uie  deed  is 
silent  as  to  the  character  of  the  station  to  be  nEudntained, 
the  question  of  how  far  a  station  of  a  given  character  is  a 
compliance  with  the  contract,  is  to  be  determined  by  the 
nee<^  of  the  company  and  of  those  who  use  the  ststion. 
Caldwell  v.  East  Broad  Top  R.  R.  &  Coal  Co.,  405. 

Where  there  is  a  contract  to  convey  three  houses,  the 
failure  or  inalnlity  to  convey  two  of  them,  is  non-perfonn- 
ance,  to  that  extent,  of  the  purpose  of  Uie  contract,  and 
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there  can  be  no  recovery  for  the  price  of  the  one.  Martin 
V,  Fridenberg,  464. 

A  contract  was  entered  into  between  plaintiff  and  de 
fendant,  the  first  clause  of  which  was  as  follows :  "That 
R.  sells  and  A.  purchases  all  the  dry  ore  of  usual  quality 
which  sellers  can  collect  from  the  mine  San  Anisetto  dur- 
ing the  rest  of  this  year  up  to  10,000  tons  or  thereabout) 
at  the  price  of  six  shillings  per  ton,  of  2240  pounds  f.  o.  b. 
Cartagena,  guaranteed  to  contain  a  yield  of  50  per  cent,  of 
faron  in  the  natural  state,  with  a  sliding  scale  at  the  rate  of 
3  pence  per  unit  additional  for  every  unit  over  50  per 
cent.,  and  with  a  deduction  at  the  rate  of  4  pence  per 
unit  for  every  unit  under  50  per  cent.  Final  settlement 
to  be  made  on  output  weights  and  assays  found  at  port  of 
discharge."  The  contract  further  provided  that  vendor 
should  advise  vendee  of  quantities  ready  for  shipment, 
whereupon  the  latter  should  provide  vessels  for  shipping 
the  same.  Vendee  having  failed  to  provide  vessels  as 
stipulated,  vendor  brought  an  action  to  recover  damages 
laid  at  13.750,  with  interest  thereon  from  January  1, 18S8 : 
keldt  that  it  was  competent  for  plaintiff  to  introduce  evi- 
dence showing  that  by  custom  of  the  iron  trade  in  the 
district  of  Carugena,  such  a  contract  meant  that  the  ore 
was  to  approximate  50  per  cent,  of  iron,  and  to  be  settled 
for  according  to  the  sliding  scale  referred  to  in  the  con- 
tract.    Martinez  v,  Earnslmw,  498. 

In  the  contract  above  quoted,  the  word  "guaranteed" 
did  not  constitute  a  technical  guarantee,  and  the  intent  of 
the  parties  as  to  the  words  used  by  them  in  the  contract 
could  be  shown.    Id. 

Until  a  delivery  of  ore  on  vessels  furnished  by  the 
vendee,  the  vendor  retained  the  property,  and,  if  a  breach 
of  the  contract  occurred  owing  to  vendee's  failure  to  fur- 
nish vessels,  the  measure  of  damages  was  the  difference 
between  the  contract  price  and  the  market  price  at 
Cartagena,  when  vendor  discovered  definitely  that  vendee 
would  not  receive  the  ore.    Id. 

After  suck  breach,  the  vendor  had  the  right  to  sell  the 
ore,  and  the  terms  and  conditions  of  the  sale  were  not  ma- 
terial. Whether  through  mixture  with  other  ore  the  price 
which  he  secured  was  less  than  he  could  have  got  for 
Uie  contract  ore,  was  a  matter  of  evidence  for  the  con- 
sideration of  the  jury  in  determining  the  true  market 
price  of  the  latter.    Id. 

Words  must  be  understood  in  the  sense  in  which  they 
are  commonly  used  in  the  business  to  which  the  contract 
in  which  they  are  founi  relates.  Graybill  v.  Penn  Town- 
ship Mutual  Fire  Insurance  Association,  554. 

COM  VJuRSION.  An  equitable  conversion  is  not 
to  be  presumed  beyond  the  intention  shown  in  the  will. 
(O.  C.)     Worsley's  Estate,  247. 

Where  real  estate  is  converted  into  personalty  by  trus- 
tees, in  pursuance  of  powers  granted  to  them  by  will, 
such  conversion  is  actual  and  legal,  and  upon  the  death 
of  the  cestui  que  trust  the  property  passes  according  to  its 
actual  status  at  that  time.  IngersolPs  Estate,  Maury's 
Appeal,  249. 

L,  by  will,  gave  one-eighth  of  his  estate  to  trustees  for 
his  grandson  C.  until  he  reached  the  age  of  21.  He  gave 
his  trustees  power  to  sell  and  convey  all  or  any  part  of 
his  estate  and  to  purchase  real  estate  and  sell  and  convey 
the  same.  He  further  authorised  his  daughter.  A.,  at 
any  time  before  C.  became  21,  to  revoke  the  devises 
and  bequests  for  his  said  son  and  to  declare  trusts  for 
their  lives.  This  A.  did.  Subsequently  C.  died,  having 
executed  his  will  leaving  certain  pecuniary  bequests  but 
not  disposing  of  his  real  estate.  J.,  the  trustee  of  C, 
having  filed  his  account,  it  appeared  at  the  audit  that  the 
purchase  and  sale  of  real  estate  belonging  to  the  account 
left  a  small  balance  of  personal  property  converted  in- 
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to  real  estate ;  heU^  that  this  balance  was    real  estate 
and  did  not  pass  under  the  will  of  C.     Id. 

Equitable  Conversion  only  arises  by  operation  of  law 
or  bv  the  intention  of  the  testator.  Ingersoll's  Estate, 
Lindenberger's  Appeal,  251. 

While  sale  and  conversion  by  executors  or  trustees 
under  an  authority  in  a  will,  even  though  merely  discre- 
tionary, are  equivalent  to  a  sale  by  the  testator  and  work 
an  acttial  and  legal  conversion,  unless  the  will  show  the 
testator's  intention  to  the  contrary,  such  is  not  the  case 
where  the  conversion  is  effected  by  the  act  of  a  stranger 
in  the  exercise  of  some  legal  right.    Id. 

Where  a  ground  rent  in  the  hands  of  trustees  is  paid 
off  and  extinguished,  there  is  no  conversion  by  the  exer- 
cise of  the  powers  of  the  trustees  and  the  money  so 
received  retains  its  character  of  real  estate  for  the  pur- 
poses of  devolution.     Id. 

Where  a  testator  effects  a  conversion,  it  is  competent 
for  the  devisees  to  relieve  against  the  conversion  by 
agreement  and  restore  the  property  to  its  original  charac- 
ter as  real  estate.     Howell  v,  Mellon,  4S4. 

CORPORATION.  The  property  necessary  for  the 
operation  of  a  company,  whose  purpose  is  one  in  which 
the  public  is  directly  interested,  cannot  be  sold,  unless 
with  its  franchises  and  then  only  by  virtue  of  the  special 
writ  provided  by  the  Act  of  April  7,  1870,  but  this 
exemption  does  not  extend  to  property  not  reasonably 
essential  to  the  exercise  of  its  franchises.  Reynolds  v. 
Reynolds  Lumber  Co,  537. 

The  Act  of  April  7, 1870,  applies  only  to  corporations 
in  which  the  public  has  a  direct  interest.  The  property 
of  a  purely  private  corporation  may  be  sold  without 
regard  to  the  effect  on  its  operation.     Id. 

Where  the  property  of  a  private  corporation  is  sold  under 
an  ordinary  fi.  fa.  and  the  proceeds  are  paid  to  a  bona  fide 
assignee  of  the  plaintiff  of  the  execution,  the  sheriff  cannot 
be  compelled  to  restore  the  money,  upon  the  oath  of  the 
creditor  alleging  that  the  judgment  was  fraudulent.    Id. 

Applications  for  charter.  See  Charter.  (Exec. 
Dept.)  In  re  Sowego  Water  and  Power  Company ;  In  re 
Martic  Water  and  Power  Company  ;  In  re  Lower  Chance- 
ford  Water  and  Power  Company,  148. 

See  Constitutional  Law,  Commonwealth  v.  Mer- 
chants and  Manufacturers  National  Bank,  291. 

CORPORATION  MORTGAGE.  Where  a  cor 
poration  mortgage,  securing  the  payment  of  a  series  of 
railroad  bonds,  with  interest  coupons  attached,  provides 
that  before  foreclosure,  demand  for  payment  of  interest 
shall  be  made  in  writing,  no  particular  form  of  demand  is 
necessary,  any  writing  warning  the  company  that  the 
holder  of  coupons  for  such  interest  expected  payment  is 
sufficient.  (U.  S.  C.  C.)  Pennsylvania  Co.  v.  Philada. 
&  Reading  R.  R.  Co.  534. 

Where  it  appears  that  default  in  the  payment  of  interest 
upon  such  bonds  has  taken  place  at  a  certain  time 
and  that  subsequent  defaults  have  followed  thereon  and 
that  the  company  has  passed  into  the  hands  of  receivers, 
who  have  repeatedly  announced  their  inability  to  pay 
this  accrued  interest  and  that  the  company  was  without 
means  to  pay  it,  the  bondholden  may  compel  a  fore- 
closure of  the  mortgage.    Id. 

The  purpose  of  such  a  mortgage  is  as  well  to  secure 
the  payment  of  the  interest  as  the  principal  thereof  and 
default  in  the  payment  of  the  interest  on  the  appointed 
day  is  as  much  a  breach  of  the  condition  of  the  mortgage 
as  is  a  like  de&ult  in  the  payment  of  the  principal.    Id. 

Sembie,  that  a  provision  of  the  mortgage  requiring  the 
co-operati(m  of  other  bondholders  l>efore  suit  can  be 
brought  does  not  deprive  any  one  bondholder  of  his 
right  where  there  is  a  general  default  in  the  payment  of 
interest.    Id. 
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CON8PIRAC7.  A  plaintiff  may  recover  against 
one  of  two  or  more  defendants  where  conspiraqr  is 
alleged,  if  the  wrongful  act  cooid  have  been  committed 
by  tnat  one.    Fillman  v.  Kyon,  391. 

CONSIDBRATION.  A  license  to  manafaicture 
patent  artiples  is  in  the  nature  of  monopoly  and  he  who 
enjojTt  this  right  must  pay  the  agreed  consideration  for  it, 
though  the  patent  may  not  be  valid  in  law,  but  when  it 
ceases  to  be  a  monopoly  and  others  participate  in  the 
manufacture  of  the  goods  there  is  a  faunre  of  considera- 
tion and  he  is  no  longer  obliged  to  pay.  Edison  Co.  v. 
Thackara  Mfg.  Co.  276. 

See  Husband  and  Wife.  Commonwealth  Title  Ins. 
and  Trust  Co.  v.  Brown,  190. 

CON8TITUTIONAI.  LAW.  The  Act  of  Feb- 
ruary 6,  1830,  P.  L.  36,  forbidding  the  peddling  of 
clocks,  except  by  persons  who  have  obtained  a  license,  is 
constitutionid.  Commonwealth  v.  Harmel,  i;  Com- 
monwealth V,  Coon,  5. 

The  division  of  corporations  by  the  Act  of  June  8,1891 , 
into  classes,  viz.,  those  which  elect  to  pay  a  tax  of  eight 
mills  upon  each  dollar  of  the  capital  stock  and  those 
which  do  not  so  elect,  and  the  subjection  of  the 
stock  of  the  said  classes  to  different  methods  of  tax- 
ation does  not  constitute  such  inequality  or  lack  of  unifor- 
mity of  taxation  as  renders  the  Act  unconstitutional  as  a 
violation  of  the  Constitution  of  Pennsylvania,  Art  IX., 
sec.  1.  Commonwealth  v.  Merchants  and  Manufacturers' 
National  Bank,  291. 

The  act  of  1891  is  not  in  conflict  with  Amendment 
XIV.,  sec.  I,  of  the  Federal  Constitution,  as  a  denial  of 
equal  protection  of  the  laws  to  any  person  within  its 
jurisdiction.    Id. 

The  6th  and  7th  sections  of  the  Act  of  1891  do  not 
establish  a  system  whereby  the  shareholder  in  a  corpora- 
tion is  deprived  of  his  property  without  due  process  of 
law.  In  violation  of  Art.  XIV.  of  the  Constitution  of  the 
United  States.     Id. 

Under  the  provisions  of  Article  XVII.,  sec.  9,  of  the 
Constitution  the  consent  of  the  local  authonties  is  a 
prerequisite  to  the  construction  of  a  passenger  railway  and, 
if  such  consent  be  given  upon  conditions,  the  railway 
company  must  take  it  subject  thereto  or  not  at  all.  Town- 
ship of  Plymouth  v.  Chestnut  Hill  and  Norristown  Ry. 
Co.  317. 

The  Legislature  cannot  interfere  with  the  constitutional 
right  of  the  local  authorities  to  give  or  refuse  consent 
to  the  erection  of  a  passenger  railway.    Id. 

The  title  of  the  Act  of  June  10,1893,  expresses  nothing 
which  carries  notice  in  any  way  of  the  intention  to  in< 
elude  the  subject  of  the  increase  of  municipal  indebted 
ness  and  so  much  of  that  Act  as  relates  to  elections,  other 
than  those  for  public  officers,  is  unconstitutional.  Evans 
I/.  Township  of  Willistown,  385. 

The  Act  of  June  19, 1891,  is  defective  for  the 
reason.     Id. 

The  Constitution  of  Pennsylvania  positively  prohibits 
any  attaint  of  treason  or  felony  by  the  Legislature  and  any 
corruption  of  blood  or  any  forfeiture  of  estate  except  dur- 
ing the  life  of  the  offender.    Carpenter's  Estate,  516. 

CONSTITUTION  OF  PBNN87LVANIA. 

Art.  I.,  {  18,  516. 

Art.  III.,  {  21,  69. 
I  54, 461. 

Art.  IX.,  2  1,291. 

Art.  XVIL,  {  9.  317.         

CONSTITUTION  OF  UNITBD  8TATBS. 

Art.  XIV.^Ji  of  Amendments,  291. 

CONTRIBUTION.  The  Orphans'  Court  is  power- 
lets  to  compel  contribution  by  a  legatee  who  has  been 
overpaid  either  under  the  decree  of  a  foreign  court  or 
voluntarily  by  a  foreign  executor.   Wheeler'a  Estate.  296. 


COSTS.  A  capias  ad  satisfaciendum  will  not  He  for 
cosu  in  an  amicable  ejectment  by  confession.  Lang  v. 
Finch,  61. 

The  defence  of  the  title  of  a  school  board  against 
proceedings  to  establish,  by  convejrance  not  of  record,  a 
trust  for  religions  and  burial,  as  well  as  educational  uses,  is 
justifiable  and  warrants  a  division  of  costs.  (C.  P.)  fn 
re  Old  Eagle  School  Property,  348. 

COUNCILS.  Right  of  to  transfer  appropriation. 
See  Philadelphia.    Bailey  v,  Philadeljthia,  236. 

Investigation  of.  See  Investigation.  Petition  of 
Clerks  of  Councils,  89. 

COUNSBL.  Improper  use  of  language  by,  how  to 
be  uken  advantage  of.  See  Criminal  Law,  Pbacticb. 
Commonweahh  v,  Weber,  193. 

COUNT7  COMMISSIONBRS.  If  a  street 
railway  company  seeks  the  use  of  a  coumy  bridge  for  its 
purpose,  it  is  the  duty  of  the  commissioners  to  refuse  per- 
mission for  such  use  if  it  will  jeopardize  the  travelling 
public,  using  it  in  the  ordinary  manner,  but  if  it  can  be 
made  safe  for  use  both  by  the  public  and  the  railway  it  is 
the  duty  of  the  commissioners  to  comuder  what  is  neces' 
sary  for  that  purpose  and  in  what  way  it  can  best  be 
accomplished.  County  of  Berks  v,  Reading  City  Pass. 
Ry.  Co.  and  Reading  Traction  Co.,  173. 

A  county  bridge  is  within  the  control  of  the  county 
commissioners  and  cannot  be  occupied  without  their  con- 
sent but  that  consent  cannot  be  arbitrarily  withheld.     Id. 

See  County  Treasijrer. 

COUNTY*  TRBASURBR.  The  balance  under 
the  Act  of  1 891,  providing  for  the  payment  of  liqnor 
licenses,  is  not  county  money  in  any  sense  and  the  county 
commissioners  have  no  control  over  it  They  cannot 
modify  or  abrogate  in  any  degree  the  duties  of  the  county 
treasurer,  as  the  statutory  receiver  of  the  Uomse  money, 
nor  is  their  order  or  warrant  an  indispensable  voacher 
for  him.  He  may,  upon  settlement  of  his  accounts  with 
the  county  auditors,  m  ike  proof  in  any  competent  way  of 
the  payment  of  the  monc^  he  holds  for  others  by  the 
receipts,  properly  executed,  of  those  entitled  to  receive  it. 
Commonwealth  v.  Martin,  479. 

CRIMINAL  LAW.  In  the  offence  of  housebreak- 
ing under  the  act  of  April  22,  1863,  secdon  2,  it  is  the 
intent  with  which  the  entry  is  made  which  is  controlling 
and  not  the  manner  or  hour  of  making  it  Common- 
wealth V,  Carson,  115. 

Where  a  court  gives  a  definition  sufficiently  compre- 
hensive to  direct  the  attention  of  the  juij  to  the  nature 
and  the  distinction  between  consignment  for  sale  on  con- 
signor's account,  and  purchase  where  the  title  passes 
although  the  goods  are  not  paid  for,  there  is  no  error. 
Commonwealth  v.  Harris,  343. 

Looseness  of  method  is  not  fraud  and  upon  a  failure 
of  the  Commonwealth  to  prove  false  misrepresentations 
by  a  consignee  or  factor  the  court  should  diract  a  verdict 
of  not  guilty.    Id. 

The  place  of  an  act  is  not  material,  except  as  matter 
of  evidence  bearing  on  the  intent  It  is  the  nature  of  the 
act,  not  the  place  where  it  is  done,  that  determines  its 
character  as  lawful  or  otherwise.  Commonwealth  v. 
Heckler,  363. 

To  secure  a  conviction  under  the  Act  of  May  9,  1889, 
making  the  receipt  of  a  deposit  by  a  banker,  who  knows 
at  the  time  that  the  bank  is  insolvent,  embezzlement,  pun- 
ishable with  fine  and  imprisonment,  the  Commonwealth 
must  prove  beyond  reasonable  doubt:  (i)  Actual  insol- 
vency when  the  money  was  received  ;  (2)  Knowledge  of 
the  insolvency ;  (3)  The  receipt  of  the  money  as  a  bank 
deposit     Commonwealth  v.  Junldn  and  SpoiMler,  503. 

When  a  bank  officer,  after  known  insolvency,  receives 
money  over  the  counter  and  does  not  mingle  it  with  the 
gentiml  funds,  but  keeps  it  separate  with  the  intntion  of 
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retnrniiig  the  identical  money,  this  does  not  amonnt  to  a 

receipt  of  money  as  a  bank  deposit.     Id. 

Where  evidence  shows  that  both  partners  in  a  bank 
were  in  poor  health  when  the  fact  of  insolvency  became 
kno«rn,  and  that  they  instructed  the  cashier  not  to  re- 
ceive any  deposits,  or,  if  he  did,  to  mark  them  specially 
and  return  to  the  depositor,  and  it  appears  that  he  received 
a  small  amount  at  the  end  of  banking  hours  which  he  ne- 
glected in  die  hurry  of  business  to  keep  separate,  which 
sum,  however,  was  afterwards  returned  to  the  depositor, 
it  is  error  to  charge  the  jury  that  it  was  immaterial 
whether  Uie  money  deposited  was  to  be  returned  or  that 
it  afterwards  was  returned.    Id. 

Criminal  Law— Pleading.  An  indictment  charging 
felonious  entry  into  a  dwelling,  without  stating  that  it  is 
by  night,  cannot  be  sustained  as  an  indictment  for  bur- 
glary, but  may  be  as  for  housebreaking  under  the  Act  of 
April  22,  1863,  section  2,  P.  L.  531.  Commonwealth  v. 
Carson,  115. 

The  words  of  a  statute  should  be  used  in  drawing  an 
indictment  for  an  offence  under  it,  but  the  substitution  of 
''feloniously'  for  **maliciottsly''  is  not  fatal.    Id. 

Where  one  count  charges  that  defendant  broke  into  a 
house  with  intent  to  steal,  and  a  second  count  charges  on 
the  same  day  the  destruction  of  a  window  of  the  same 
house  there  is  no  misjoinder  of  counts,  as  the  latter 
charges  part  of  the  same  a£Eair  to  which  the  former  re- 
ferred.   Id.. 

Criminal  Xaw— Praotioe.  The  wife  of  the  prisoner 
having  been  present  at  the  killing  and  being  competent 
as  a  witness  m  her  husband's  behalf,  counsel  for  the  Com- 
monwealth is  not  unwarranted  in  commenting  upon  the 
failure  of  the  defence  to  call  her  as  a  witness.  Conmion- 
wealth  V.  Weber,  193. 

The  Commonwealth  having  offered  the  wife  as  a  wit- 
ness for  the  prosecution  and  the  offer  being  objected  to 
and  overrulMl,  it  is  not  error  for  the  Coun  to  refuse  to 
strike  the  ofier  from  the  record.     Id. 

Counsel  for  the  defence  having  allowed  the  language, 
used  by  counsel  for  the  prosecution  in  argumg  to  the  jury, 
which  it  is  claimed  was  not  sustained  by  evidence,  to  pass 
unchallenged,  cannot  take  exception  thereto  on  appeal 
upon  tiie  report  of  the  same  taken  down  by  their  own 
stenographer.    Id. 

The  character  of  a  defendant  cannot  be  attacked  by  in- 
ference, from  the  fact  that  he  called  no  witnesses  to  testify 
to  good  character,  but  advantage  of  such  error  must 
be  taken  by  objection  at  the  trial  and  will  not  be  consid- 
ered if  not  taken  until  upon  appeal.     Id. 

Language  of  the  prosecuting  attorney  in  addressing  the 
jury,  which  is  intemperate,  but  not  without  foundation  in 
the  evidence  is  not  ground  for  reversal.     Id. 

Eleven  jurors  having  been  selected,  a  twelfth  was 
chosen  from  those  who  had  been  previously  stood  aside,  a 
jury  from  the  same  panel  being  at  that  time  engaged  in 
the  trial  of  another  case  and  therefore  not  called.  The 
priioner's  right  of  peremptory  challenge  not  having  been 
exhaust:  d:  A^U,  such  ac^on  was  within  the  discretion  of 
the  Court.     Id. 

Before  indictment  found,  the  defendant  was  brought 
handcuffed  into  the  Court  room  in  the  presence  of  the 
grand  jury :  A^ld,  not  to  warrant  the  inference  that  the 
grand  jury  were  prejudiced  against  him  in  finding  the  bill 
of  indictment.    Id. 

DAMAOBS.  No  verdict  should  be  set  aside  be- 
cause, in  the  opinion  of  the  Court,  the  damages  are  ex- 
cessive, unless  some  obvious  wrong  produced  such  dam- 
ages and  unless  there  be  some  nde  oy  which  the  damages 
mar  be  computed.     (C.  P.)  Smith  v.  Times  Co.,  561. 

DBATH,   Aotion  to  Recover  tor.    By  Act  of 


BBATH— 'Continued, 

April  15,  185I9  section  18,  P.  L.  674,  an  action,  begun  for 
inmries  to  the  person,  does  not  abate  by  reason  of  plain- 
tiff's death,  but  survives  by  substitution  of  his  personal 
representatives,  and,  by  section  19  of  the  same  Act,  if  an 
injured  person's  death  was  caused  by  negligence  or  vio- 
lence, and  no  action  for  damages  was  brought  by  him, 
hi^  widow  or,  in  case  there  he  no  widow,  his  personal 
representative  is  given  a  right  of  action.  The  earlier 
section  was  intended  to  regulate  a  common  law  right  of 
action  by  securing  to  it  survivorship,  and  the  latter  gave  a 
new  cause  of  action,  in  cases  where  the  injured  person 
had  not  begun  suit.  Birch  v,  Pitts.,  Cin.,  Chicago  &  St. 
Louis  Ry.  Co.,  69. 

The  first  section  of  the  Act  of  April  26, 1855,  designat- 
ing four  separate  persons,  to  one  of  whom,  according  to 
the  circumstances  of  each  case,  the  right  of  action  is 
given,  does  not  affect  section  18  of  the  Act  of  1851,  but 
an  action  brought  to  recover  for  personal  injuries  will 
still  survive  and  may  be  prosecuted  by  the  personal  repre- 
sentatives, although  it  appear  in  the  pleadings  that  the 
death  of  the  plaintiff^  occurring  after  action  brought,  was 
due  to  the  act  of  the  defendant,  to  recover  the  damages 
occasioned  by  which  the  action  was  brought.    Id. 

Where  a  husband  has  deserted  his  wife  and  family  and 
has  ceased  to  contribute  to  their  support,  the  wife  may 
maintain  an  action  under  the  Act  of  April  15, 185 1,  P.  L. 
674,  to  recover  damages  for  the  death  of  a  minor  child  of 
the  husband  and  herself  without  joining  the  husband  as  a 
party  to  the  action.    Kerr  v,  Pennsylvania  Railroad  Co., 

325- 

DBBTOR  AND  CRBDITOR.  The  receipt  by  a 
creditor  of  debtor's  note  for  a  debt  does  not  extinguish 
the  debt,  unless  it  be  specially  agreed  that  the  note  be 
taken  as  payment.    Dougherty  v.  Bash,  420. 

Consideration  not  sufficient.  See  Husband  and  Wiff 
Commonwealth  Title  Ins.  and  Trust  Co.  v.  Brown,  .190. 

DBCBDBNT8'  B8TATBS.  Where  a  married 
woman  gives  to  her  father  a  bond  for  money  loaned,  at 
his  death  it  becomes  part  of  his  estate  in  her  possession. 
She  cannot  render  it  valueless  by  disaffirming  it  and  re- 
pudiating her  contract,  as  by  so  doing  she  would  defeat 
the  purpose  under  the  will  to  give  her  only  an  equal 
share  with  the  other  children  who  are  beneficiaries. 
Willock's  Esute,  13. 

A  preference  in  the  distribution  of  a  decendent's  estate 
cannot  be  obtained  by  a  landlord  by  distraint,  or  other- 
wise than  is  provided  in  the  Act  of  February  24,  1834, 
P.  L.  77.    Gandy  v,  Dickson,  95. 

The  primary  ftind  for  the  payment  of  debts,  legacies 
and  annuities,  is  the  personal  estate  of  the  testator,  but 
the  testator  may  direct  otherwise  by  express  declaration, 
or  his  intention  to  exempt  the  personalty  from  such 
charges  may  appear  by  implication.  (O.  C.)  Nathan's 
Estate,  184. 

Partnership  creditors,  after  exhausting  the  fund  in  the 
lifetime  of  all  the  partners,  cannot  come  pari  fassu  with 
separate  creditors  against  the  separate  estate  of  one  who 
subsequently  dies.  Rights  of  partnership  creditors,  as 
against  separate  creditors,  are  not  affected  or  enlarged  by 
the  £sct  that  a  firm  debt  was  reduced  to  judgment.  (O.  C.) 
Stauffier*s  EsUte,  150. 

The  creditor  of  a  decedent  may  sue  in  the  Common 
Pleas,  and  the  judgment  thus  obtained  against  the  ex- 
ecutor or  admimstrator  will  not  only  contmue  the  lien, 
\iM\,\it  prima  fdcit  evidence  of  the  debt  as  against  heirs 
or  devisees,  and  impose  upon  them  the  duty  ofdisproving 
it,     (O.  C.)   Schmides  Estate,  152. 

The  validity  of  such  judgment  cannot  be  impeached 
collaterally,  except  on  the  ground  of  fraud.    Id. 

Under  an  order  of  the  Orphans'  Court,  or  by  an 
authority  given  to  him  by  the  will,  an  executor  may  sell 
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DECBDBNTS'  BaTATBB-^ontimt^d 
real  estate  for  the  payment  of  debts  and  legacies,  and  the 
proceeds  then  become  assets  in  his  hands  for  that  par- 
pose,  but,  until  the  sale  is  actually  effected,  the  title  to  the 
real  estate  descends  to  the  heir  under  the  intestate  law 
or  by  gift  to  the  devisee,  and  until  a  sale  the  heir  or  de- 
visee is  entitled  to  the  rentals.  Watt's  Estate,  No.  2, 
372. 

In  an  action  by  the  administrator  of  a  solvent  esUte,  the 
defendant  may  set  off,  against  the  claim  of  the  plaintiff,  a 
debt  due  by  the  decedent  when  the  suit  was  brought. 
Hicks  V.  National  Bank  of  Northern  Liberties,  424. 

In  the  case  of  an  insolvent  estate,  the  debts  of  the  de- 
cedent maturing  after  his  death  are  not  admissible  as  set- 
off in  an  action  l^  the  administrator  of  the  estate.     Id. 

Sit  Trust.    Estate  of  Ellen  J.  Harker,  207. 

DECBIT.  To  sustain  an  action  of  deceit  against  a 
principal  upon  a  misrepresentation  of  his  agent,  the  fraud 
should  be  clear,  and  there  should  be,  in  addition,  some 
evidence  of  participation  or  knowledge  on  the  part  of  the 
principal  or  circumstances  which  should  have  put  him  oti 
inquiry.    Freyer  v.  McCord,  75. 

M.  authorized  her  agent  O.  to  sell  a  piece  of  property. 
The  land  was  divided  by  a  public  road,  and  O.  advertised 
it  by  putting  up  a  sign  board  on  the  portion  above  the 
road.  F.  agreed  to  buy,  and  a  deed  was  prepared  by  C, 
which  called  only  f  ^r  portion  above  the  road.  The  deed 
was  executed  and  delivered  to  F.,  who  raised  a  part  of  the 
purchase  money  by  a  mortgage,  prepared  by  a  building 
association,  which  followed  &e  lines  of  the  deed.  F. 
brought  an  action  of*  deceit  against  M.,  and  testified  that 
he  could  not  read  English,  and  that  he  asked  O.  whether 
the  deed  were  all  right.  He  did  not,  however,  ask  to 
have  the  deed  read  to  him.  O.  testified  that  he  had  told 
F.  that  the  deed  included  the  whole  property,  but  it  ap- 
peared that  G.  had  called  to  O.'s  attention  that  the  deed 
covered  a  portion  of  the  tract  only.  M-  testified  that  she 
had  never  authorized  O.  to  sell  anything  but  the  upper 
portion  of  the  property  above  the  road :  JkeU,  there  was 
not  sufficient  evidence  to  hold  M.  in  an  action  of  decdt 
at  the  suit  of  F.     Id. 

DBBD.  Wherever  in  a  deed  several  w<^ds  and 
phrases  are  followed  by  a  general  qualifying  expression, 
which  is  as  much  applicable  to  the  first  as  the  last,  the 
qualifying  expression  is  not  limited  to  the  last,  but  applies 
to  all  the  words.     (C.  P.)    Meigs  v.  Milligan,  406. 

When  it  is  alleged  that  words  were  added  to  a  deed 
for  the  conveyance  of  land  after  acknowledgment  and 
delivery,  the  question  is  not  of  reformation,  but  of  spolia- 
tion, and  may  be  proved  by  either  of  the  parties  to  the  deed, 
and  if  so  found  as  a  fact,  the  deed  may  be  taken  as  if  the 
act  had  never  been  committed.  Mix  v.  Royal  Insurance 
Co.,  «;58. 

DELIVBRT.  Where  personal  property  sold  is  not 
reasonably  susceptible  of  actual  delivery,  a  constructive 
delivery  is  sufficient,  and  it  is  not  necessary  that  the 
vendee  should  do  more  than  assume  such  control  of  it  as 
will  reasonably  indicate  the  fact  ef  the  change  of  owner- 
ship     Goddard.  Hill  &  Co.  v.  Leopold  Weil  &  Co.,  98. 

DEVISAVIT  VBL  NON.  In  appeals  from  the 
Register  of  Wills  on  the  ground  of  want  of  testamentary 
capacity  or  undue  influence,  the  inquiry  is  always  to  be 
directed  to  the  mental  condition  of  the  testator  at  the 
time  of  the  execution  of  the  will,  and  to  the  circumstances 
then  surrounding  him  or  affecting  his  action.  (O.  C.) 
Lennig's  EsUte,  1 18. 

Where  an  attack  is  made  upon  the  whole  of  a  will,  which 
is  alleged  to  have  been  procured  through  undue  influence, 
separate  issues  of  devistwU  vel  non  as  to  each  bequest 
will  not  be  awarded.     (O.  C.)  E  win's  Estate,  412. 

DO  WBR.  A  widow's  receipt  for  arrearages  of  her 
dower,  specifying  the  years  for  which  it  is  given,  is  a  gift 
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to  the  tenant  of  the  land  upon  which  the  dower  is 
charged,  and  extinguishes  her  title  to  dower  for  the  years 
specified,  so  that  she  will  not  be  allowed  to  participate  m 
the  distribution  of  a  fund  arising  from  a  sheriff's  sale  of 
said  land.     Fassett's  Apoeal,  272. 

DURBSS.  To  constitute  duress  by  imprisonment, 
the  latter  must  be  unlawful,  and  it  is  unlawful  even  where 
a  person  is  arrested  under  a  legal  warrant  executed  by  a 
proper  officer,  if  one  of  the  objects  of  the  arrest  was  to 
extort  money  or  enforce  the  settlement  of  a  civil  claim. 
Fillman  v,  Ryon,  391. 

The  surrender  of  any  property  by  the  prisoner  by  rea- 
son of  his  arrest  under  such  circumstances  is  void.    Id. 

BA8BMBNT.  Where  an  easement  is  merged  by 
reason  of  the  title  to  both  servient  and  dominant  tene- 
ments vesting  in  the  same  owner,  he  may,  in  conveying 
the  same,  revive  it  as  against  the  servient  tenement 
(C  P.)  Meies  V.  Milligan,  406. 

BJBCTION  FROM  CAR.  Measure  of  dam- 
ages in  case  of.  See  Measure  of  Damages.  Laird  v. 
Pitteburgh  Tkaction  Co.,  24. 

BJBCTBIBNT.  Where  the  question  at  israe  is  as 
to  the  existence  of  a  resulting  trust,  the  judge  sits  as  a 
chancellor  and,  if  the  evidence  in  his  judgment  be  insuf- 
ficient to  sustain  a  verdict,  it  is  his  duty  to  take  the  case 
from  the  jury.    Gilchrist  v.  Brown,  39. 

In  an  ejectment  by  a  mortgagor  out  of  possession 
against  a  mortgagee  in  possession,  if  it  be  shown  diat  the 
debt  has  been  fuUy  satisfied,  before  suit  brought,  the  plain- 
tiff will  be  entitled  to  an  unconditional  verdict  mnd  if  it 
be  not  so  shown  he  may  obtain  a  verdict  conditioned  on 
the  payment  of  the  balance.     CrOuse  v.  Binkley,  312. 

In  an  action  of  ejectment  where  the  title  of  defendants 
has  not  been  assailed  for  forty  years,  they  are  not  called 
upon  to  defend  their  title  undl  plaintiffs  have  made  out  a 
title  in  themselves  that  is  ^jatA  prima  facie,  Howell  v. 
Mellon,  484. 

BLBCTION  LAW.  The  title  of  the  Act  of  June 
lOy  1893.  expresses  nothing  which  carries  nodoe  in  any 
way  of  the  intention  to  indude  the  subject  of  the  increase 
of  municipal  indebtedness  and  so  much  of  that  Act  as  re- 
lates to  elections^  other  than  those  for  public  officen,  is 
unconstitutional.  Evans  v.  Township  of  WilUstown,  385. 

The  Act  of  June  19,  1891,  is  defective  for  the  same 
reason.     Id. 

The  special  election  for  the  increase  of  the  indebted- 
ness of  a  township  (h*  other  municipality  is  governed  by 
the  Act  of  June  9, 1891,  P.  L.  252,  the  clauses  in  the 
Acts  of  Tune  19, 1891,  and  June  10,  1893,  inconsistent 
with  said  Act,  being  unconstitutionaL    Id. 

See  Contested  Election.  Commonwealth  v,  Ram- 
say, 143. 

BLBCTRIC  MOTOR  CARS.  The  right  of  an 
electric  railway  company  to  run  its  cars  npon  iti  tracks  is 
equal  to  the  right  of  the  public  to  ride  in  a  wagon  on  the 
street  and  the  mere  fact  tiiat  a  horse  took  fnght  at  the 
sight  of  the  car  confers  no  right  of  action  whatever,  for 
injuries  sustained  by  a  person  riding  in  a  wagon  to  whidi 
the  horse  was  attached.  Yingst  v.  Lebanon  &  Annville 
Street  Ry.  Co.,  320. 

Electric  cars  may  lawfh]ly»run  upon  the  streets  and 
mav  maintain  a  fair  rate  of  speed.     Id. 

BMBBZZLBMBNT.  Looseness  of  method  is  not 
fraud  and  upon  a  failure  of  the  Conunonwealth  to  prove 
false  misrepresentations  by  a  consignee  or  fi^lor  the 
Court  should  direct  a  verdict  of  not  guilty.  Conunon- 
wealth  y.  Harris,  343. 

BMINBNT  DOBfAIN.  A  street  passenger  rail- 
way company  does  not  possess  the  right  c^  eminent  do- 
main.    Fennsylvania  R.  R.  Co.  v,  Moatgotseiy  Comnty 
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Fftssenger  Ry.  Co..  153 ;  Township  of  Rabn  v.  The  Ta- 

mmqita  and  Lansford  Street  Ry.  Co.,  165. 

Land  condemned  for  a  country  roadnas  imposed  upon 
it  no  other  serritode  than  that  of  pasuge,  the  laying  of 
tracks  upon  it  is  the  imposition  of  a  new  servitude  ;  it  is 
otherwise  in  the  case  of  land  taken  for  city  streets.  Penn- 
syhrania  R.  R.  Co.  v,  Montgomery  County  Passenger  Ry. 
Co.,  153 ;  Township  of  Rahn  v.  The  Tamaqua  and  Lans- 
ford Street  Ry.  Co.,  165. 

Township  authorities  can  permit  an  entry  upon  the  pub- 
lic roads  oiuy  so  for  as  the  public  is  concerned,  but  have 
no  powers  to  bind  priyate  property  or  subject  it  to  a  ser- 
vitude for  the  benefit  of  any  person  or  corporation  other 
than  the  township  and  the  public  it  represents.  The  car- 
riage of  passengers  through  the  township  on.  dieir  joulr- 
ney  from  one  city  or  borough  to  another  is  in  no  sense  a 
township  purpose.  Pennsylvania  R.  R.  Co.  v.  Montgom- 
ery County  Passenger  Ry.  Co.,  153 ;  Township  of  Rahn 
V.  The  Tamaqua  and  Laitsford  Street  Ry.  Co.,  165. 

Where  land  is  taken  in  the  exercise  of  the  right  of 
eminent  domain,  just  OMnpensation  therefor  is  such  a 
sum  as  shall  equal  the  difference  between  the  fair  market 
value  of  the  property  entered  before  the  entry  and  after 
it.  If  the  entire  lot  be  taken,  its  value  at  the  time  of  tak- 
ing determines  the  amount  of  the  damages.  If  part  only 
be  taken,  the  jury  should  ascertain  the  value  of  what  re- 
mains and  the  difference  between  this  and  the  value  of 
the  whole  before  the  entry  was  made  fixes  the  measure 
of  damages.  Pennsylvania  Schuylkill  Valley  R.  R.  Co. 
V.  Spring  City  Gas  Light  Co.,  413. 

The  jury  must  not  be  allowed  in  determining  the  value 
of  the  land  taken  to  conjecture  what  use  the  owner  might 
have  made  of  it  in  the  future  had  it  not  been  taken.  Such 
values  are  speculative  and  should  not  be  considered  1^ 
the  jury.    Id. 

Unoccupied  land  of  a  gas  light  company  having  been 
taken  and  the  company  having  averred  that  the  land  was 
part  of  its  gas  plant  and  claimed  ^5,000  damages  on  the 
ground  that  its  plant  had  been  impaired,  evidence 
elicited  on  cross-examinatfon  from  the  treasurer  of  the 
company  that  the  entire  capital  stock  of  the  company  was 
but  $2SfiOO  is  relevant    Id. 

A  witness  professing  to  be  an  expert  as  to  the  value 
and  use  of  Uie  appliances  necessary  to  the  production 
of  gas  is  not  a  competent  witness  where  a  taking  of 
land  by  right  of  eminent  domain  has  not  into^ered  with 
the  machineiy  and  structure  of  the  gas  works.    Id. 

See  Rahjload.  Jones  v,  Erie  &  Wyoming  Valley  R. 
R.  Co.,  441. 

Bin^RBTZBS.    See  Tenancy  by  Entirbtibs. 

BQUITY.  Where  one  has  bought  land  and  takes  it 
expressly  subject  to  two  mortgages,  he  cannot,  by  mak- 
ing default  in  the  payment  of  interest  upon  the  earlier 
mortgage,  bring  about  a  sheriff's  sale  and  buy  m  the  land 
so  as  to  hold  it  discharged  from  the  lien  of  the  second 
mort^^ige,  and  a  bill  by  the  second  mortgagee,  charging 
comUiuition  to  bring  about  such  a  result  and  conceal- 
ment of  the  fact  that  proceedings  were  pending  upon  the 
earlier  mortgage  and  pnying  a  declaration  that  the  rights 
of  the  second  mortgagee  are  unaffected  by  said  sale, 
should  not  be  dismissed  upon  a  demurrer.    Kennedy  v. 

Borie,73- 

It  is  bribery  in  effect  to  secure  the  action  of  a  public 
official  by  the  promise  of  a  reward  to  him  as  an  indivi- 
dual and  a  court  of  equity  will  not  recognize  a  contract 
so  obtained.  This  rule  appHes  in  the  case  of  a  borough 
ordinance.  Thomas  v.  The  Inlet -County  Street  Ry.  Co., 
176. 

A  landowner,  desiring  to  build  entirely  on  his  own 
land,  had  his  lines  surveyed  hj  the  district  surveyor  and 
directed  his  builder  to  keep  within  the  line  in  building 


the  wall.  After  the  building  was  up  it  was  discovered 
that  the  wall  proper  was  wiUiin  the  owner's  line,  but  a 
portion  of  the  foundation  below  the  surface  was  ex- 
tended one  and  three-eighths  of  an  inch  into  the  adjoin- 
ing property :  ^U,  (t)  the  wall  was  not  a  party  wall ;  (a) 
the  owner  of  the  adjoining  property  could  treat  this  as  a 
permanent  trespass  to  be  compensated  for  in  damages  or 
could  compel  the  removal  of  the  offending  foundation  by 
rebuilding  from  the  defendant's  side  ;  (3)  that  in  view  of 
all  circumstances  the  discretion  of  the  court  in  allowing 
time  for  the  removal  of  the  wall  and  dividing  the  costs 
would  not  be  disturbed.    Pile  v.  Pedrick,  220. 

Where  a  company  undertakes  to  complete  a  road 
within  a  township,  either  without  the  consent  of  the  local 
authorities  or  after  a  proper  revocation  of  such  consent, 
equity  will  enjoin  it  from  proceeding  with  its  construc- 
tion. Township  of  Plymouth  v.  Chestnut  HiU  and  Nor- 
ristown  Ry.  Cj.,  317. 

Where  partners  have,  in  writing,  agreed  on  a  valua- 
tion of  the  paitnership  property  and  that  upon  the  death 
of  one  the  other  should  have  the  option  to  purchase  from 
the  decedent's  estate  his  interest  at  the  sum  agreed  upon, 
that  sum  will  be  regarded  as  intended  to  have  been  mu- 
tually fixed,  and  the  executors  of  the  will  of  the  deceased 
partner  will  be  required  to  convey  to  the  surviving  part- 
ner the  property,  upon  receiving  the  consideration  for  the 
same.     Hormann's  Appeal,  396. 

Where  a  defendant  commits  trespass  which  consists  in 
the  negligent  exercise  of  an  undoubted  right,  the  plaintiff 
has  a  remedy  at  law  and  hence  cannot  come  into  equity 
for  an  injunction.  Caldwell  v.  East  Broad  Top  R.  R.  & 
Coal  Co.,  405. 

Where  a  passenger  railway  company,  authorized  to 
build  a  continuous  road  through  several  townships,  pro- 
vided the  assent  of  the  local  authorities  to  the  construc- 
tion of  the  road  be  obtained,  fails  to  obtain  the  assent  of 
one,  it  may  be  restrained  by  injunction,  from  beginning 
the  construction  of  its  road,  even  in  a  township  whose 
authorities  have  given  consent ;  such  an  injunction  is  not 
**a  practical  repeal  of  the  charter,"  it  merely  restrains  the 
company  from  exeroising  its  rights  under  the  charter  until 
it  has  complied  with  the  condition  precedent  contained 
therein.  Lehigh  Coal  &  Navigation  Co.  v.  Inter-County 
Street  Ry.  Co.,  160. 

See  Injunction. 

Praotioe.  Equity  proceedings  begun  since  the 
first  Monday  in  March,  1894,  which  are  not  in  accordance 
with  the  rules  adopted  by  the  Supreme  Court  on  January 
15,  1894,  aro  irregular  and  void.  Cassidy  v,  Knapp,  197. 

A  bill  endorsed  with  a  notice  to  appear  in  accordance 
with  the  old  practice,  and  not  in  accordance  with  the  new 
rules,  cannot  afford  any  foundation  for  proceedings.     Id. 

Where  the  answer  is  responsive  to  the  bill,  the  burden 
is  upon  the  plaintiff"  of  overcoming  it  by  more  than  his 
own  oath.    Bailie's  Appeal,  130. 

Where  a  bill  alleges  that  the  amount  in  controversy  is 
over  |2,ooo,  a  plea  denying  this  must  be  supported 
by  an  answer  giving  discovery  of  all  matters,  material  to 
the  issue  raised  by  the  plea,  concerning  which  the  res- 
pondent has  been  spedficUly  interrogated.  (U.  S.  C.  C.) 
Flayford  v,  Lockard,  32. 

An  assertion  that  documents  inquired  for  in  a  bill  of 
discovery  aro  reports  made  by  agents  or  employees  of  a 
railroad  company  to  their  superior  officers  for  the  purpose 
of  being  submitted  to  counsel  for  use  in  the  preparation 
of  a  defence  to  a  pending  action  for  damages,  is  a  good 
answer,  and  the  same  o^ection  to  their  production  may 
be  taken  advantage  of  when  set  up  in  answer  to  inter- 
rogatories. Davenport  Company  v,  Pennsylvania  R.  R. 
Co.,  132. 

A  decree  that  the  claims  of  creditors  be  established. 
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according  to  the  statements  contained  in  their  bill,  is  not 
a  final  order  from  which  an  appeal  can  be  taken.  Offerlee 
V,  Reynolds  Lumber  Co.,  540. 

A  direction  in  a  decree  that  certain  parties  pay  the  costs 
may  be  regarded  as  final,  but  where  a  subsequent  clause 
in  the  decree  refers  the  whole  matter  of  accounting  and 
the  conduct  of  further  proceedings  to  a  master,  there  is 
nothing  from  which  an  appeal  can  be  taken.    Id. 

A  decree  declaring  certain  judgments  void,  and  re- 
straining distribution  until  the  adjustment  and  satisfaction 
of  certain  claims,  is  not  a  final  decree.    Id. 

An  appeal  from  an  interlocutory  order  of  the  Court  in 
equity  practice,  is  not  a  supersedeas,  and  when  the  juris 
diction  of  the  court  attaches  the  orders  of  the  court  are 
peremptory  upon  the  party  on  whom  they  are  made,  and 
be  must  obey.  And  attachment  for  contempt  will  He 
upon  disobedience.  The  proper  practice  when  a  super- 
sedeas is  desired,  is  to  apply  to  the  Supreme  Court  for  a 
special  order.    Haught  v,  Irwin,  128. 

Pending  disposition  of  an  appeal  from  an  interlocutory 
order,  it  is  proper  for  the  court,  in  cases  in  which  a  receiver 
has  been  appointed,  to  appoint  a  depository  where  all 
books  and  papers  necessary  for  the  receiver's  compliance 
with  the  order  of  court  may  be  held  and  access  given 
thereto  to  both  parties,  subject  to  such  restriction  as  the 
court  may  think  best    Id. 

B8TOPPBL.  Where  goods  covered  by  a  storage 
receipt,  which  is  not  a  valid  warehouse  receipt  as  against 
other  creditors,  are  hjrpothecated  as  collateral  security  for 
a  loan,  and  subsequently  pass  from  the  custody  of  the 
owner  to  that  of  another  of  his  creditors,  on  the  latter's 
promise  not  to  interfere  with  the  owner's  use  of  them  to 
meet  liabilities,  they  cannot  be  taken  in  execution  by  the 
second  creditor  on  a  judgment  confessed  to  him,  as  he  is 
estopped,  as  against  the  person  to  whom  the  goods  were 
hypothecated,  by  his  promise.  Tradesmen's  Bank  v, 
Indiana  Bicycle  Co,  133. 

Where  an  agent  of  an  insurance  company  instructs  or 
advises  a  holder  of  a  policy  as  to  what  course  of  action  to 
pursue,  when  selling  the  property  on  which  the  insurance 
exists,  telling  him  to  retain  the  policy  and  that  he  still 
has  an  insurable  interest,  the  company  is  estopped  from 
denying  its  liability  in  an  action  by  the  holder  of  the 
policy  to  recover  its  amount,  although  his  course  was  not 
in  conformity  to  the  rules  of  the  company  or  the  custom 
in  similar  cases.  Light  v.  Countrymen's  Mutual  Insur- 
ance  Co..  454. 

BVICTION.  Where  a  defendant  in  an  action  for 
rent  alleges  that  an  injunction,  issued  to  restrain  him  from 
interference  with  the  work  of  a  railroad  company,  pre- 
vents his  possession  and  use  of  the  demised  premises, 
and  that  this  amounts  to  an  eviction,  the  case  should  be 
sent  to  a  jury.    Friend  v.  Oil  Well  Supply  Co.,  18. 

BYIDBNCE.  A  husband,  whose  wife  has  been 
sued  as  a  co-partner  of  another,  and  who  has  sufifered 
judgment  by  default,  is  a  competent  witness  for  the  plain- 
tiff on  the  trial  between  the  plaintiff  and  the  co-partner. 
Frack  v,  Gerber,  230. 

A  justice  of  the  peace  who  has  certified  an  acknowledg- 
ment of  a  deed,  is  net  competent  to  prove  that  no  such 
acknowledgment  was  nuuie.  New  York  &  Ontario  Land 
Co.  V,  Weidner,  461. 

In  an  action  by  a  wife  to  recover  on  a  policy  of  insur- 
ance, taken  out  by  her  on  property  of  which  she  was 
grantee  in  a  deed  in  fee  simple,  she  is  competent  to  prove 
the  introduction  of  the  words  **in  trust  for  her  husband" 
after  the  delivery  of  the  deed,  albeit  her  husband  is  dead 
at  the  time  of  the  trial.  Mix  v.  Royal  Insurance  Co.,  558, 
Under  the  Act  of  May  23,  1887,  where,  in  a  proceed- 
ing for  divorce,  the  respondent  hsis  been  personally  served 
with  a  subpoena,  the  libellant  may  testify  to  the  conduct 
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of  her  husband  which  she  has  witnessed,  or  to  his  state- 
ments made  to  her  touching  the  ground  of  complaint, 
Seitz  V,  SeiU,  553. 

Whether  a  communication  is  to  be  regarded  as  confi- 
dential depends  upon  its  character  as  well  as  the  relation 
of  the  parties ;  if  not  made  because  of  the  relation  of  the 
parties,  and  in  the  confidence  which  that  relation  inspires, 
and  which  it  is  the  policy  of  the  law  to  hold  inviolate,  it 
is  nut  privileged.    Id. 

Effect  of  pardon  on  competency  of  witness.  See 
Pa'rdon,  Witness.    Diehl?/.  Rodgers,  447. 

Expert  testimony  is  only  admissible  when  the  matters 
in  which  the  expert  is  experienced  are  relevant  to  the 
issue.  Penna.  Schuylkill  Valley  R.  R.  Co.  v.  Spring  City 
Gas  Light  Co.,  413. 

A  witness  professing  to  be  an  expert  as  to  the  value 
and  .use  of  the  appliances  necessary  to  the  production  of 
gas,  is  not  a  competent  witness,  in  an  action  to  recover 
where  land  has  been  taken  by  the  exercise  of  the  right 
of  eminent  domain  where  the  taking  has  not  interfered 
with  the  machinery  and  structure  of  gas  works.     Id. 

In  an  action  against  a  railroad  comfiany  for  a  death 
arising  from  an  accident,  the  train  dispatcher  of  the 
defendant  company  was  asked  by  the  plaintiff  whether 
some  other  method  of  running  the  trains  than  that 
used  would  not  have  been  better  railroading :  hM,  it  was 
proper  to  exclude  the  question,  in  the  abMnce  of  proof 
that  the  witness  was  qualified  to  speak  as  an  expert. 
Kennelty  v,  B.  &  O.  R.  R.  Co.  50. 

In  an  action  under  the  Act  of  1855,  evidence  of  the 
factory  inspector  that  he  visited  the  fbre  escape  of  the 
defendant  and  found  it  sufficient  is  admissible,  as  is 
also  the  testimony  of  an  expert  that  it  was  of  the  same 
kind  as  escapes  in  use- in  the  large  buildings  in  the  same 
section  of  the  city  as  the  defendant's  bnildii^  and  erected 
about  the  same  time.    Sewell  v.  Moore,  121. 

The  law  favors  marriage,  which  is  a  civil  contract, and 
in  civil  cases  at  least,  reputation  and  cohabitation  are 
sufficient  evidence  of  it.  The  admissions  of  the  parties 
of  their  marriage  are  in  the  nature  of  direct  proof  of  it 
Strauss's  Estate,  374. 

In  matters  of  general  public  interest  as  to  which  there 
is  no  inducement  to  collusion  for  a  particolar  end,  the 
declarations  of  deceased  witnesses,  made  before  the  con- 
troversy arose,  as  to  reputation  in  ancient  things  and 
ancient  documentary  evidence  may  be  received.  (C.  P.) 
In  re  Old  Eagle  School  Property,  348. 

Under  the  Act  of  February  24, 1870,  a  certificate  of  a 
justice  of  the  peace  to  an  acknowledgment  by  a  married 
woman  to  the  conveyance  of  her  interest  in  real  estate  is 
conclusive,  except  in  cases  of  fraud  or  duress.  Carr  v. 
H.  C.  Frick  Coke  Co.  493. 

A  book  account  contained  in  the  ledger  of  a  decedent 
which  does  not  purport  to  be  a  book  of  original  entries 
and  many  of  the  items  of  which  are  not  in  chronological 
order,  is  not,  when  unsupported  by  other  testimony,  ad- 
missible as  evidence  of  indebtedness  in  fav^  of  the  deced- 
ent.-  Huston's  Estate,  205. 

The  Act  of  Assembly  12  May,  1891,  P.  L.  53,  vaUdst- 
ing  conveyances  and  /Other  instroments,  which  have  been 
defectively  acknowledged,  is  a  curative  act,  in  line  widi 
the  presumption  of  the  common  law,  which  dispenses 
with  the  production  of  the  subscribing  witnesses  to  a  deed 
more  than  thirty  years  old,  and  in  Une,  also^  with  prior 
Acte  which  have  been  held  constitutional.  Its  object  is 
not  to  reform  defective  acknowledgments  but  to  make 
certain  deeds  admissible  in  evidence,  notwithstanding 
such  defects.  New  York  and  Ontario  Land  Co.  9. 
Weidner,  461. 

If  an  alteration  in  a  written  instrument  be  material  and 
in  the  interest  of  the  party  producing  the  writing  it  gives 
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rise  to  a  suspicion  which  it  is  incumbeot  upon  him  to 
remove.    LUly  v.  Person,  382. 

A  deed  conveying  a  tiUe  in  fee  simple  may  be  shown 
to  have  been  in  fact  a  mortgage  or  method  of  secur- 
ing a  debt.    Grouse  v,  Binkley,  312. 

Where  a  lease  requires  work  to  be  prosecuted  with 
«<due  diligence''  until  ^'abandonment,"  parol  evidence  of 
the  understanding  of  the  parties  with  reference  to  due 
diligence  and  absmdonment  is  admissible,  as  it  does  not 
mo£fy  the  written  contract  but  tends  to  define  the  words 
and  ihovr  the  sense  in  which  the  parties  used  them. 
Bartley  v.  Philips,  19. 

An  absolute  assignment  of  a  policy  of  life  insurance  by 
.a  daughter  to  her  mother  may  be  shown  by  parol  to  have 
been  intended  to  create  a  trust  in  the  mother  to  collect 
and  manage  the  insurance  money  and  apply  the  income 
to  the  support  and  care  of  the  daughter.  Estate  of 
Ellen  J.  Harker,  207. 

Where  there  is  a  contract  to  convey  three  houses  and  a 
failure  to  convey  two  thereof,  while  there  may  be  no 
fraud  in  the  representations  attending  the  making  of  the 
contract  the  attempt  to  enforce  a  part  thereof  is  such  fraud 
as  will  admit  parol  evidence  to  qualify  a  separate  wntten 
contract  for  one  property  and  show  the  real  nature  of  the 
contract     Martin  v,  Fridenberg,  464. 

A  mistake  or  inconsistency,  apparent  on  the  face  of  a 
deed,  may  be  explained  and  corrected  by  parol.  Carr  v. 
H.  C.  Frick  Coke  Co.  493. 

Certain  buildings,  including  a  smoke-house,  were  in 
sored  with  their  **contents."  A  fire  occurred,  in  which 
the  smoke- house  was  not  burned  but  its  contents  which 
had  been  removed  to  a  storage  room  in  one  of  the  other 
buildings  were  wholly  consumed.  In  an  action  upon  the 
insurance  poHcy,  it  appeared  that  when  application  for 
insurance  was  made  the  president  of  the  insurance  com- 
pany was  upon  the  ground  and  saw  the  buildings.  He 
was  told  that  the  smoke-house  would  hold  very  little 
goods  atone  time  and  that  as  fast  as  the  goods  were  smoked 
they  would  be  transferred  to  the  other  buildings.  The 
president  said  that  the  smoked  goods  would  be  properly 
insured  as  contents  of  the  smoke-house  and  these  words 
were  inserted  in  the  application  and  policy  with  that 
understanding.  The  plaintiff  having  claimed  that  he 
should  recover  for  the  full  amount  of  the  insurance  upon 
the  contents  of  the  smoke-house  in  the  above  sense,  the 
jury  gave  a  verdict  in  his  favor ;  Aeld,  that  the  submis- 
sion of  the  above  evidence  to  the  jury  was  not  a  reforma- 
tion of  the  policy  but  only  a  finding  by  the  jury  of  the 
meaning  of  the  word  contents  in  the  policy.  Graybill  v, 
Penn  Township  Mutual  Fire  Insurance  Co.,  554. 

When  it  is  alleged  that  words  were  added  to  a  deed 
for  the  conveyance  of  land  after  aclcnowledgment  and 
delivery,  the  question  is  not  of  reformation  but  of  spoha- 
tion  and  may  t>e  proved  by  either  of  the  parties  to  the 
deed  and  if  so  found  as  a  fact,  the  deed  may  be  taken  as 
if  the  act  had  never  been  committed.  Mix  v.  Royal 
insurance  Co.,  558. 

Notwithstanding  a  policy  of  insurance  contains  a  stipu- 
lation that  nothing  less  than  a  written  agreement  endorsed 
on  the  policy  shall  suffice  to  establish  a  waiver,  a  waiver 
may  be  shown  by  parol  testimony  of  acts  in  pais  of  the 
agent  of  the  company.    Id. 

Parol  evidence  as  explanatory  of  written  contract.  See 
ContrXct.     Martinez  v,  Eamshaw,  498. 

A  sratement  as  to  the  ownership  of  goods,  made  in  the 
absence  of  the  seller  thereof  and  of  which  he  had  no 
knowledge,  cannot  aflect  him,  but  where  the  statement  is 
made  by  a  witness  for  the  seller,  who,  as  plaintiff,  is  seek- 
ing to  recover  their  price,  and  the  said  statement  gives  a 
difterent  account  of  the  ownership  from  that  which  the 
witness  has  testified  to  upon  the  trial,  it  is  admissible  in 
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evidence  to  affect  the  credibility  of  the  witness.  Frack 
V.  Gerber,  230. 

Where  an  attempt  is  made  to  set  aside  a  sheriflf  s  deed 
on  the  ground  of  an  alleged  written  agreement  between 
the  shenfi*s  vendee  and  the  debtor,  which  has  been  sub- 
sequently lost,  the  plaintiff  cannot  simply  give  his  opinion 
as  to  the  legal  eflfect  of  such  agreement,  unless  he  can 
recollect  all  its  contents  and  the  exact  terms  upon  which 
a  reconveyance  was  to  be  made.     Burr  v.  Kase,  284. 

Plaintiff's  testimony  alone,  when  contradicted  by  de- 
fendant, is  not  sufficient  to  prove  the  existence  of  such  an 
agreement.     Id. 

In  an  action  for  malicious  prosecution,  it  is  competent 
for  the  plaintiff  to  prove  his  acquittal  and  the  proper 
means  to  do  this  is  by  the  record  of  the  court  of  trial. 
Grohmann  v,  Kirschman,  389. 

In  an  action  to  recover  for  a  malicious  prosecution,  it 
is  error  to  admit  testimony  as  to  the  remarks  of  the  judge 
in  directing  an  acquittal  of  the  plaintiff  in  the  Court  of 
Quarter  Sessions.    Id. 

Evidence  relevant  in  prosecution  for  incest.  See 
Incest.    Commonwealth  v.  Bell,  146. 

If  the  evidence  of  a  parol  partition  of  land  depend 
upon  the  declarations  of  the  parties  to  third  persons  in  the 
course  of  conversations,  these  declarations  must  be  speci- 
fic and  definite  as  to  the  contract  and  its  terms.  Howell 
V,  Mellon,  484. 

In  an  action  to  recover  for  leather  furnished  and 
to  be  forwarded  by  plaintiff  in  response  to  a  written 
order  the  defendant  may  show  that  the  leather  was  pur- 
chased for  the  purpose  of  making  harness,  that  this  was 
known  to  the  plaintiff  and  that  only  thoroughly  tanned 
leather  could  be  used  for  the  purpose  named.  Groetz- 
inger  v,  Kann,  9. 

Where  there  is  evidence  that  an  electric  bell,  one  of 
the  signals  at  a  railroad  crossing,  was  out  of  order  and 
that  before  the  accident  it  rang  so  lightly  that  it  was  diffi- 
cult to  hear  it,  it  may  be  shown  that  the  defendant  re- 
paired it  a  day  or  two  after  the  accident.  Link  v.  P.  & 
R.  R.  R.  Co.,  21. 

Tn  an  action  under  the  Act  of  1885  to  recover  for  in- 
juries, where  defendant  has  failed  to  mainUin  a  sufficient 
fire  escape,  a  certificate  given  under  the  Act  of  1883  ^r 
a  fire  escape  since  a  fire,  approving  an  escape,  precisely 
identical  with  the  one  erected  prior  to  the  fire,  is  not  ad- 
missible in  evidence.     Sewell  v.  Moore,  121. 

The  mere  fact  that  a  person  was  present  at  an  audit 
when  the  question  of  his  indebtedness  to  a  decedent's 
estate  was  discussed,  heard  that  the  books  showed  a 
large  balance  due  from  him  to  decedent  and  made  no 
objection  is  not  sufficient  to  warrant  a  finding  that  he  was 
indebted  to  the  estate,  when  the  matter  before  the  audi- 
tor was  solely  in  relation  to  an  attempted  surcharge  of 
the  administrators.     Huston's  Estate,  205. 

No  number  of  insufficient  acknowledgments  of  an  in- 
debtedness will  constitute  a  sufficient  one.  Simrell  v. 
Miller,  519. 

It  is  error  to  combine  the  testimony  of  witnesses  to 
bring  any  of  them  up  to  the  required  standard  of  acknewl- 
edement  of  Indebtedness.    Id, 

Unoccupied  land  of  a  gas  light  company  having  been 
token  and  the  company  having  averred  that  the  land  was 
part  of  its  gas  plant  and  claimed  125,000  damages  on  the 
ground  that  its  plant  had  been  impaired,  evidence, 
elicited  on  cross-examination  from  the  treasurer  of  the 
company,  that  the  entire  capital  stock  of  the  company  was 
but  125,000  is  relevant.  Pennsylvania  Schuylkill  Valley 
R.  R.  Co.  V.  Spring  City  Gas  Ught  Co.,  413. 

Where  the  record  of  a  deed  purporting  to  be  the  deed 
of  A.  and  B.,  his  wife,  for  land  owned  by  B.,  fails  to  show 
B.'s  signature  to  same  and  a  suit  in  ejectment  is  brought 
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ior  the  land  by  B.'s  only  son  after  t)ic'  death  of  A.  and 
B.,  it  is  competent  fur  the  defendant,  after  proof  of  loss 
of  the  original  deed,  to  show,  as  evidence  that  the  deed 
was  actually  executed  by  B.  (i)  An  original  article  of 
agreement  to  sell,  according  to  the  terms  of  the  deed 
which  was  signed  by  A.  and  B.,  although  not  acknowl- 
edged ;  (2)  the  obligations  in  writing  which  the  pur- 
chaser gave  for  same  which  were  in  accordance  with  the 
terms  in  the  deed  and  which  were  in  the  name  of  A.  and 
B.  and  two  of  which  had  been  duly  assigned  in  writing 
by  A.  and  B.;  (3)  the  record  of  the  paper  which  pur 
ported  to  be  thie  deed  of  A.  and  B.  to  which  was  attached 
a  certificate  of  a  justice  of  the  peace  of  the  due  acknowl- 
edgment of  the  deed  by  the  wife.  Carr  v.  H.  C.  Frick 
Coke  Co.,  493. 

An  ofter  of  testimony  may  be  explained  but  it  cannot 
be  enlarged  by  a  statement  of  its  purposes.  Mentel  v. 
Hippely.  135. 

The  order  of  introducing  testimony  is  in  the  discretion 
of  the  judge  ;  therefore,  the  testimony  of  a  witness  which 
would  have  been  evidence  in  chief  and  material  as  part 
of  the  Commonwealth's  case  but  which  is  also  a  contra- 
diction  ot  testimony  given  by  the  defendant  on  the  stand 
may  properly  be  admitted  after  the  close  of  defendant's 
testimony.    Commonwealth  v,  Weber,  193. 

It  is  not  error  that  evidence  admissible  in  chief  and 
cumulative  was  received  in  rebuttal.  Commonwealth  v. 
Bell,  146.  

BXAMINBR8.  An  examiner  is  a  mere  agent  to 
take  depositions  for  the  parties,  he  has  no  right  to  with- 
hold his  reports  for  the  purpose  of  compelling  the  pay- 
ment of  his  fee.    (O.  C.)     McCarthy  s  EsUte,  315. 

Rule  v.,  sec.  10,  of  the  Orphans'  Court  only  applies 
where  his  duties  have  not  been  completed;  he  can  not  re- 
quire security  for  costs  after  the  completion  of  his  duties. 
Id. 

BXCLUSIVE  PRIVmsaB.  See  Chaktsr, 
South  Side  Water  Company,  55. 

BXBCUTION.  Tlie  title  of  a  defendant,  eren  for 
purpose  of  insurance,  is  not  divested  by  a  levy  upon  exe- 
cution, but  continues  until  the  delivery  of  the  deed  to  the 
sheriff's  vendee.  Collins  v.  The  London  Assurance  Cor- 
poration, 26. 

An  execution  upon  a  general  judgment  is  not  equival- 
ent to  a  foreclosure  of  a  mortgage  upon  the  same  prem- 
ises.    Id. 

Exemption  of  corporate  property  therefrom.  See 
Corporation.    Reynolds  v,  Reynolds    Lumber    Co., 

537. 

BXBCX7TORS.  A  generous  compensation  will  be 
allowed  to  executors  and  other  trustees,  whenever, 
through  their  skill,  personal  service  and  unusual  endeav- 
ors, a  large  and  unexpected  profit  is  earned  for  the  estate, 
and  this  is  so  even  when  the  executor  or  trustee  has  an 
undivided  interest  in  the  estate,  for  his  management  has 
inured  to  the  benefit  of  the  other  parties  interested.  (O. 
C.)     Brolasky's  Estate,  263. 

An  executor  has  no  estate  in  his  testator's  lands  by 
virtue  of  his  office  as  executor  ;  and  if  rents,  accruing 
after  the  testator's  death,  come  into  his  hands,  he  cannot 
apply  them  to  the  payment  of  debts  or  legacies.  Watt's 
Estate  No.  2,  372. 

Under  an  order  of  the  Orphans*  Court,  or  by  authority 
given  to  him  by  the  will,  an  executor  may  sell  real  estate 
K>r  the  payment  of  debts  and  legacies  and  the  proceeds 
then  become  assets  in  his  hands  for  that  purpose  ;  but, 
until  the  sale  is  actually  effected,  the  title  to  the  real  es- 
tate descends  to  the  heir  under  the  law  or  by  gift  to  the 
legatee  and  until  a  sale  the  heir  or  legatee  is  entitled  to 
the  rentals.    Id. 

Compensation  of.    See  Commissions. 


BXBMPnON.  The  property  necessary  for  the 
operation  of  a  company,  whose  purpose  is  one  in  which 
the  public  is  directly  interested,  cannot  be  sold,  unless 
with  its  franchises  and  then  only  by  virtue  of  the  special 
writ  provided  by  the  Act  of  April  7, 1870,  but  this  ex- 
emption does  not  extend  to  property  not  reasonably  es- 
sential to  the  exercise  of  its  franchises.  Reynolds  v. 
Reynolds  Lumber  Co.,  537. 

The  Act  of  April  7, 1870,  applies  only  to  corporadoos 
in  which  the  public  has  a  direct  interest  The  property 
of  a  purely  private  corporation  may  be  sold  without  re- 
gard to  the  effect  or  its  operations.    Id. 

From  Taxation.  See  Taxation.  Pennsylvania  Hos- 
pital V,  Delaware  County,  547.  Philadelphia  v.  Key- 
stone Battery  A.,  482. 

FBB  BILL.  Where  a  statute,  establiihing  a  fee  bill, 
contains  no  penalty  for  the  exaction  of  fees  illegal  under 
it,  the  penal  provision  of  a  former  statute  on  the  same 
subject  may  not  beresOTted  to.    Irons  v.  Alien,  507. 

F^BS— COUHTY  OFFICBR8.  Under  the  Act 
of  March  10,  1810,  the  State  was  entitled  to  one-half  the 
aggregate  fees  of  county  officers  in  excess  of  (1,500,  with- 
out any  deduction  for  clerk  hire  and  expenses.  This  was 
amended  by  the  Act  of  April  5,  1842,  allowing  such 
officers  to  deduct  such  expenses,  and  providing  that  one- 
half  the  remainder  should  go  to  the  State.  These  Acts 
were  subsequently  repealed,  except  as  to  six  certain 
counties,  including  Philadelphia  connty.  The  Act  of 
March  31,  1876,  was  then  passed,  "to  carry  into  eflfect 
Sec.  5,  Art.  XIV.,  of  the  Constitution,  relative  to  the 
salaries  of  county  officers,  and  the  payment  of  fees  re- 
ceived by  them  into  the  State  or  counry  treasury  in  coun- 
ties containing  over  150,000  inhabitants."  This  Act  pro- 
vided salaries  for  such  county  officers,  declared  that  all 
fees  should  belone  to  the  county,  and  made  it  the  duty  of 
such  officers  to  collect  all  fees  to  and  for  the  nse  of  their 
respective  counties,  *'except  such  taxes  and  fees  as  are 
levied  for  the  State,  which  shall  be  paid  to  and  for  the 
use  of  the  State  : "  htld,  (i),  that  the  Act  of  March  31, 
1876,  was  a  substitute  for  the  Act  of  Biarch  10, 18 10,  and 
that  all  fees  received  by  such  officers  are  to  be  paid  to 
the  county ;  (2),  that  words,  '^except  such  taxes  and  fees 
as  are  levied  for  the  State,  which  shall  be  paid  to  and  for 
the  use  of  the  State,"  do  not  qualify  the  previous  dedan- 
tion  that  all  fees  received  by  the  officer,  qua  county  officer, 
should  belong  to  the  county ;  these  w<vds  refer  to  cer- 
tain fees  and  taxes  levied  directly  for  the  State,  e,  g. 
collateral  inheritance  tax,  State  tax  on  writs,  wills,  com- 
missions and  license  fees ;  (3),  this  act  is  not  invalid 
because  of  any  alleged  ineouality  in  exempting  the  laiger 
counties  from  paymg  a  share  of  fees  to  the  Common- 
wealth; (4),  the  construction  put  upon  the  Act  of  March 
31,  1876,  for  a  period  of  twenty  years,  both  by  the  county 
and  State  officers,  will  be  presumed  to  be  the  true  one. 
Commonwealth  v,  Mann,  297. 

The  Act  of  March  10,  1810,  was  repealed  by  the 
special  Act  of  April  6, 187 1,  and  its  supplement  of  Blardi 
6,  1872,  so  €ar  as  relates  to  the  right  of  the  Common- 
wealth to  one-half  of  the  office  fees  of  officers  of  Alle- 
gheny county.    Commonwealth  v.  County  of  Allegheny, 

303-  

I^LLOW  SERVANT.  In  an  action  in  trespass 
for  damages  for  injuries  received  while  woridng  under 
the  direction  of  a  foreman  appointed  by  the  avthority  of 
the  defendant,  if  the  facts  which  would  constttnte  the 
foreman  a  vice  principal  are  contradicted,  the  case  must 
be  passed  upon  by  die  jury,  and  must  be  presented  to 
them,  free  from  assumption  of  proof  of  the  relations  being 
established.  Evilhock  9.  Philadelphia,  Harri^urg  ft 
Pittsburgh  R.  R.  Co.,  568. 

See  Mastu.  and  SntvANT. 
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FBRR7MAN.  A  fenyman  must  provide  his  boat 
with  all  proper  and  suitable  guards  and  barriers  for  the 
security  of  property  carried  by  him,  although  ordinary 
care  is  required  of  the  traveler.    Sturgis  v,  Kountz,  78. 

FIRB  DEPARTMENT.  Liability  of  city  for 
negligence.  See  Municipality.  Kies  v.  City  of  Erie, 
426. 

ITRB  BSCAPB.  An  owner  of  a  building  who  at- 
taches thereto  a  fire  escape  of  the  design  present^  by  the 
Act  of  June  3, 1885,  P.  L.  68,  is  absolutely  exempted  from 
the  penalty  of  the  Act,  but  he  may  erect  an  escape  of  a 
different  kind  at  his  own  risk  that  it  shall  prove  "perman- 
ent, safe  and  external,"  and  that  it  shall  be  subject  to  the 
inspection  and  approval  of  the  proper  officials.  Sewell 
V.  Moore,  121. 

The  effect  of  the  absence  of  a  certificate  of  approval  of 
a  fife  escape,  is  to  put  on  the  owner  of  the  building  the 
burden  of  proof  that  he  has  erected  an  escape  according 
to  the  design  of  the  Act,  or  has  made  a  permanent,  safe 
and  external  escape  which  is  substantially  equivalent.  Id. 

A  certificate  given  under  the  Act  of  June  I,  1883,  for 
a  fire  escape  since  a  fire,  approving  an  escape  precisely 
identical  with  one  erected  prior  to  Uie  fire,  is  not  admis- 
sible in  evidence;  it  does  not  reach  the  rank  of  the 
best  evidence.    Id. 

The  Act  relating  to  fire  escapes  authorizes  a  recovery 
against  the  owner  only  where  the  absence  of  a  proper 
escape  has  been  the  proximate  cause  of  the  injury  suffered 
by  the  plaintiff;  where  owing  to  the  act  of  a  tenant  in 
locking  the  door  to  the  fire  escape,  a  person  cannot  reach 
it,  and  in  consequence  endeavors  to  escape  by  the  win- 
dow and  is  hurt,  the  question  of  the  sufficiency  of  the  fire 
escape  does  not  arise.    Id. 

In  an  action  under  the  Act  of  1885,  evidence  of  the 
fectory  inspector  that  he  visited  the  fire  escape  of  the  de- 
fendant and  found  it  sufficient,  is  admissible,  as  is  also 
the  testimony  of  an  expert  that  it  was  of  the  same  kind  as 
escapes  in  use  in  the  large  buildings  in  the  same  section 
of  the  city  as  the  defendant's  building  and  erected  about 
the  same  time.    Id. 

FXREWORKS.  The  City  of  Philadelphia  is  not 
restrained  from  making  a  contract  for  an  exhibition  of 
fireworks  by  the  Act  of  August  6,  1 721.  Heidenwag  v, 
Philadelphia,  281. 

FOOT  FRONT  RXTLB.  See  Municipal  Im- 
provements.   Witman  v.  City  of  Reading,  528. 

FORGERY*.  Any  alteration  of  negotiable  paper, 
which  increases  the  liability  of  the  maker  without  his 
knowledge,  is  a  forgery.  If  the  alteration  be  apparent  on 
the  face  of  the  note,  it  is  notice  to  an  endorsee,  and 
the  latter  is  not  an  innocent  holder  for  value.  Gettysburg 
National  Bank  v,  Chisolm,  472. 

FOREIGN  ATTACHMENT.  Answers  of  a 
garnishee  are  not  to  be  construed  with  the  same  strict- 
ness as  an  affidavit  of  defence,  and  judgment  will  not  be 
entered  on  the  answers,  unless  they,  by  fair  interpreta- 
tion, admit  an  indebedtness  due  to  the  defendant  for  some 
specific  amount,  or  at  least  for  a  sum  sufficient  to  cover 
the  plaintiff's  demand.  Conshohocken  Tube  Co.  v. 
Equipment  Co.,  256. 

It  is  not  incumbent  on  garnishees,  who  are  stockholders 
merely,  and  who  allege  that  the  fund  in  their  hands  is 
claimed  by  some  other  than  the  defendant,  to  show  that 
the  claimant  has  a  good  title  to  the  money,  but  if  they  set 
up  such  a  claim,  judgment  on  answers  should  be  refused, 
and  the  case  sent  to  a  jury  to  determine  the  facts  with 
reference  to  the  adverse  claim.    Id. 

Land  in  the  possession  of  A.  as  guardian  of  X.  was  at- 
tached by  C.  in  foreign  attachment  proceedings  as  the 
property  of  Y.  Pending  the  attachment  A.  sold  the  pro- 
perty, under  an  agreement  with  the  purchaser  and  C.  that 
the  purchase  money  should  be  deposited  with  B.  to  hold 
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until  C.  should  recover  judgment  and  establish  that  the 
property  was  subject  to  the  attachment  and,  if  C.  failed 
to  establish  this,  then  B.  was  to  pay  the  money  back  to 
A.  In  a  suit  by  A.  against  B.  to  recover  this  fund :  held, 
(i),  A.  could  not  recover  until  the  attachment  proceed- 
ings terminated ;  the  mere  £act  that  C.  allowed  thirteen 
years  to  elapse  without  further  proceedings  in  the  attach- 
ment gave  A.  no  right  to  sue :  (2),  ordinarily  A.  would 
have  no  right  to  intermeddle  with  the  attachment  proceed- 
ings, but  by  the  agreement  C.  recognized  A.'s  interest  in 
the  land,  and  A.  was  authorized  to  intervene.  The  pro- 
per course  for  A.  to  pursue  was  to  bring  a  bill  in  equity, 
or  take  a  rule  to  intervene  in  the  attachment  proceedings 
and  compel  C.  to  go  on  or  be  non  suited.  Fidelity  In- 
surance Co.  V,  Commonwealth  Title  Insurance  Co.,  387. 

FOREIGN  EXECUTOR.  The  Orphans'  Court  is 
powerless  to  compel  contribution  by  a  legatee  who  has 
been  overpaid,  either  under  the  decree  of  a  foreign  court 
or  volunts^y  by  a  foreign  executor.  Wheeler's  Estate, 
296.      

FORFEITURE.  Where  a  building  agreement  con- 
tains a  provision  for  2^ per  diem  forfeit  for  failure  to  com- 
ply with  the  terms  expressed  in  the  agreement,  and  the 
terms  of  the  agreement  are  varied,  even  by  mutual  con- 
cession and  under  the  provisions  of  the  agreement  itself, 
it  is  a  question  of  fact  whether  or  not,  under  the  circum- 
stances, a  completion  of  the  work,  within  the  time  speci- 
fied, was  possible,  and  if  it  be  found  not  to  have  been  pos- 
sible the  forfeit  will  not  be  enforced.  Lilly  v.  Person, 
38a. 

FRAUD.  If  there  has  neither  been  delivery  nor  the 
assumption  of  control,  it  may  be  the  duty  of  the  court  to 
pronounce  a  sale  void  for  legal  fraud;  but  when  the  vendee 
has  assumed  control  the  question  whether  the  sale  is  bona 
fide  is  usually  one  of  fact,  and  it  is  for  the  jury  to  find 
whether  the  vendee  has  done  all  that  could  reasonably  be 
expected  in  such  a  case.  Goddard,  Hill  &  Co.  v,  Leo- 
pold Weil  &  Co.,  98. 

While  gross  inadeauacy  of  price,  standing  alone  as  the 
only  fact  established,  may  not  justify  an  inference  of 
fraud,  yet,  when  connected  with  other  facts  it  must  be 
considered  with  them,  and  the  question  must  be  sub- 
mitted to  the  jury.     Id. 

An  explicit  misstatement  of  a  fact,  conducing  and  in- 
tended to  influence  the  action  of  a  vendor,  the  falsehood 
of  which  he  could  not  reasonably  detect,  e,  g.  that  a  ri- 
val party  had  offered  the  purchaser  the  same  ^oods  at  the 
specified  price,  is  fhiud  and  will  justify  the  rescission  of  the 
contract.    Smith,  Kline,  French  &  Co.  v.  Smith,  124. 

The  fraud  which  will  convert  a  purchaser  at  a  sheriff's 
sale  into  a  trustee  ex  malefieio  for  the  debtor  must  have 
occurred  at  the  time  of  the  sale.     Burr  v,  Kase,  284. 

Where  an  alleged  false  representation  as  to  its  credit 
is  made  by  a  &m  to  a  mercantile  agency  and,  subse* 
quently,  a  new  firm  is  formed  containing  one  of  the  part- 
ners of  the  old  firm  and  a  new  man,  which  new  firm  re- 
tains the  name  of  the  old  one,  one  who  sells  goods  to 
the  new  firm  cannot  rescind  the  sale,  on  the  ground  of 
the  false  statement  as  to  the  old  firm's  credit,  especially 
when  the  false  statement  has  not  been  learned  by  him 
until  after  making  the  sale.  Manhattan  Brass  Co.  v, 
Reger,  342. 

Where  a  policy  of  insurance  is  obtained  upon  a  stock 
of  goods  of  a  married  woman,  the  policy  being  applied 
for  without  stating  either  her  sex  or  her  Christian  name 
or  coverture,  but  speaking  of  her  as  '*  R.  F.,"  her  agent 
representing  that  **  Mr.  F."  is  a  successful  business  man, 
and  the  insurance  company  believe,  that  it  is  insuring 
the  property  of  a  man  of  business,  there  is  snch  fraud  as 
will  entitle  the  company,  when  it  has  not  discovered  the 
fraud  until  after  a  loss  by  fire,  to  disaffirm  the  contract 
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eren  after  sach  loss.  FVeedman  v.  Fire  Association,  353. 
Where  there  is  a  contract  to  convey  three  houses  and 
a  failure  to  convey  two  thereof,  while  there  may  be  no 
fraud  in  the  representations  attending  the  making  of  the 
contract,  the  attempt  to  enforce  a  part  thereof  is  such 
fraud  as  will  admit  parol  evidence  to  qualify  a  separate 
written  contract  for  one  property  and  show  the  real  na- 
ture of  the  contract    Martin  v.  Fridenberg,  464. 

GAMBLING  CONTRACT.  Purchases  and  sales 
of  stock  are  not  necessarily  gambling  transactions,  though 
made  partly  or  wholly  on  credit  Hopkins,  Receiver,  v, 
O'Kane,  475. 

GIFT.  To  sustain  a  gift  of  realty  from  husband  to 
wife  it  must  be  shown  that  the  huslnmd  was  solvent  at 
the  time  the  gift  was  made.  Commonwealth  Title  Ins. 
A  Trust  Co.  V,  Brown,  190. 

See  Power.     Fassett's  Appeal,  27a. 

GRAND  JI7R7.  Before  indictment  found,  the  de- 
fendant was  brought  handcuffed  into  the  court  room  in 
the  presence  of  the  grand  jury  :  held^  not  to  warrant  the 
inference  that  th^  grand  jury  was  prejudiced  against 
him  in  finding  the  bUl  of  indictment  Commonwealth  v, 
Weber,  193.     

GU^RANTEB.  Use  of  word  ^  guarantee"  in  a 
sense  not  implying  a  technical  guarantee.  See  Con- 
tract.    Martinez  y.  Eamshaw,  498. 

GUARDIAN  AND  WARD.  The  guardian  of  a 
minor  who  has  paid,  out  of  the  principal  of  tiie  estate,  va- 
rious sums  to  the  minor  which  she  gave  her  mother  for 
household  expenses,  will  be  surcharged  for  the  amounts 
so  paid.     (O.  C.)    Springer's  Estate,  335. 


HANDCUFFS.  Before  indictment  found,  the  de- 
fendant was  brought  handcuffed  into  the  court  room  in 
the  presence  of  the  grand  jury  :  hild^  not  to  warrant  the 
inference  that  the  grand  jury  were  prejudiced  against 
him  in  finding  the  bUl  of  indictment  Commonwealth  v. 
Weber,  193. 

HEIRS.  A  testamentary  gift  to  a  person  will  lapse 
if  the  legatee  die  in  the  testator's  lifetime,  even  though 
the  gift  oe  expressed  to  be  to  him  and  his  heirs,  but  it  may 
be  so  worded  or  the  context  may  be  such  as  to  show  that 
the  word  heirs  was  meant  to  describe  not  the  estate,  but 
the  takers.     (O.  C  )     Worsley's  Estote,  247. 

Where  the  subject  of  a  gift  is  personal  estate,  under  a 
limitation  to  heirs,  taking  substitutionally  or,  by  way  of 
succession,  after  a  prior  gift  to  an  ancestor  and  the  word 
**heirs"  is  used,  not  to  denote  succession  or  substitution, 
but  to  describe  a  legatee  and  there  is  nothing  in  the  will 
or  surrounding  circumstances  to  indicate  a  contrary  in- 
tent, <'heirs"  is  understood  as  meaning  those  to  whom 
such  moperty  passes  under  the  statute  of  distribution,  not 
including  a  widow  or  husband  of  the  first  taker.  (O.  C.) 
Keys's  Estate,  459. 

HIGHWA7.  One  who,  has  by  contract  with  a 
township  under  authority  of  the  Act  of  June  12,  1893, 
undertaken  the  making  and  repair  of  all  the  public  roads 
within  the  limits  of  the  township,  has  the  right  to  object 
to  the  introduction  or  maintenance  of  any  obstruction  to 
the  public  travel  thereon,  which  may  increase  die  burden 
of  repair  and  add  to  the  difficulty  of  suitable  supervision. 
Lehigh  Coal  and  Navigation  Co.  z/.  Inter-County  Street 
Ry.  Co.,  160. 

An  abutting  owner  has  such  an  interest  in  the  highway 
that  he  may  maintain  a  bill  for  an  injunction  against  its 
obstruction  by  a  mere  wrongdoer.  Thomas  v.  Inter 
County  Street  Ry.  Co.,  176. 

The  presumption  that  a  railroad  company  takes,  when 
it  enters  by  virtue  of  the  right  of  eminent  domain,  iht  full 
breadth  of  60  feet  for  its  hue  of  wi^  is  applicable,  only. 
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where  the  entry  is  adverse  and  upon  property  subject  to 
seizure  or  appropriation  under  general  laws.  It  does  not 
apply  to  an  entry  upon  a  highway  or  public  street  Iti 
neht  in  such  case  depends  upon  the  charter  or  the  tenns 
Ota  municipal  grant  and,  unless  the  grant  confer  the  right 
,to  occupy  the  street  for  the  breadth  of  60  feet,  the  com- 
pany acquires  no  more  than  a  right  of  passage  of  a  rea- 
sonable width.  Jones  v,  Erie  Sl  Wyoming  Valley  R.  R. 
Co.,  441. 

The  construction  of  a  road  by  a  company  and  an  ac- 
tual occupation  of  a  street  therefor  shows  what  is  reason- 
ably necessary  for  the  purpose  of  the  passage,  is  a  defini- 
tion by  the  company  of  its  needs  and  a  construction  by  it 
of  the  municipal  grant.     Id. 

HOnSBBRBAKn^G.  In  the  offence  of  house- 
breaking under  the  Act  of  April  22,  1863,  section  2,  if  is 
the  intent  with  which  the  entry  is  made  which  is  con- 
trolling and  not  the  manner  or  hour  of  making  it.  Com- 
monwealth V.  Carson,  1 15. 

HUSBAND  AND  WIFB.  A  conveyance  of  real 
estate  by  a  husband  to  a  wife  can  be  sustained  only  as 
a  gift  or  as  a  conveyance  founded  upon  a  valid  consid- 
eration. If  it  be  sought  to  sustain  it  as  a  gift,  the  wife 
must  show  that  her  husband  was  solvent  at  the  time  the 
gift  was  made  and  if  as  a  purchase,  that  she  gave  a  valid 
consideration  therefor.  Commonwealth  Title  Ins.,  Trust 
Co.  V.  Brown,  190. 

B.,  a  builder,  borrowed  from  a  trust  company  for  the 
purpose  of  his  business,  a  large  sum  of  money  for  which 
he  gave  his  bond  and  mortgage.  Subsequently  he  con- 
veyed all  his  property,  except  one  tract,  to  one  W.  to  se- 
cure the  loan  made  by  the  company,  it  being  agreed 
that  the  trust  company  should  market  the  property  and, 
after  paying  the  debts  of  B.,  should  repay  to  B.  any  bal- 
ance tlMt  might  remain.  B.  afterwards  conveyed  the 
tract  thus  excepted,  through  a  third  person,  to  his  wifie, 
M.,  who  sold  the  same  and  deposited  the  money  in 
bank.  B.'s  debt  to  the  trust  company  not  being  paid,  the 
company  entered  judgment  on  the  bond  and  attached 
the  money  in  the  hands  of  the  bank.  Defence  wu 
made  that  the  money  attached  belonged  to  M.  and  not  to 


B.,  and  that  M.  had  joined  with  her  husband  in  ezec- 
uthig  the  deed  to  W.  in  consideration  of  this  convef- 
ance  to  her.  It  appeared  that  the  property  conveyed  to 
W.  by  B.  was  v^  ly  little,  if  anything,  in  value  above  the 
encumbrances  thereon,  and,  at  the  time  of  the  trial,  the 
indebtedness  of  B.  to  the  company  had  not 
been  paid:  keldt  that  there  was  no  evidence  of 
a  gift  by  B.  to  M.  and  especially  of  sudi  a  gift  as 
could  be  sustained  against  B.'s  creditors ;  (2)  th^  the 
consideration  set  up  was  no  more  than  her  inchoate 
right  of  dower  in  encumbered  real  estate  conveyed  to 
her  husband's  creditors  to  secure  his  debts;  (3)  that 
such  a  bare  possibility,  which  could  be  swept  away  by  a 
sale  under  die  then  existing  mortgages  ana  other  liens, 
was  not  a  valid  consideration  as  against  creditors.    Id. 

Words  which  in  a  conveyance  to  unmarried  perwas 
would  create  a  joint  tenancy  or  a  tenancy  in  common, 
create  where  the  grantees  are  husband  and  wife,  and  they 
are  so  named  in  the  conveyance,  a  tenancy  by  entireties. 
Young  z/.  Fox,  201. 

Where  a  deed  would  create  neither  a  tenancy  in  com- 
mon nor  a  joint  tenancy  in  unmarried  persons  it  will  not 
create  a  tenancy  by  entireties  though  the  grantees  may  be 
described  as  husband  and  wife.     Id. 

There  is  no  presumption  arising  from  a  wife*s  pos- 
session of  money  that  she  stole  it  from  her  husband, 
and,  if  he  allege  that  she  took  it  from  him  without  his 
consent  or  knowledge,  he  must  support  his  assertion  by 
evidence.    Saake  v.  Dorner,  204. 

A  married  woman,  being  the  owner  of  money  or  other 
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property,  has  an  undoubted  light,  under  the  Act  of  June 
3,  1887,  to  dispose  of  it  by  way  of   trust  or  otherwise. 
Id. 

A  husband,  whose  wife  has  been  sued  as  a  co-partoer 
of  another  and  who  has  suffered  judgment  by  default, 
is  a  competent  witness  for  the  plaintiff  on  the  trial  be- 
tween the  plaintiff  and  the  co-partner.  Frack  v,  Gerber, 
230. 

The  eaminff  capacity  of  a  husband  is  not  property  of 
the  wife  and  Sie  cannot  maintain,  during  his  life,  an  ac- 
tion for  its  impairment  by  the  deed  or  neglect  of  another. 
Bradford  v.  Boley,  238. 

The  liability  of  a  husband  for  the  funeral  expenses  of 
his  wife  and  for  medical  services  in  her  lifetime  is  not 
discharged,  as  against  the  creditor,  by  a  provision  in  her 
will  directing  payment  out  of  her  estate ;  but  such  a  provi- 
sion gives  the  husband  the  right  to  call  upon  her  executor 
for  exoneration,  as  between  himself  and  mere  legatees, 
after  all  claims  for  which  he  is  responsible  have  been  fully 
satisfied.     Wheeler^s  Estate,  296. 

Where  a  husband  has  deserted  his  wife  and  family  and 
has  ceased  to  contribute  to  their  support,  the  wife  may 
maintain  an  action,  under  the  Act  of  April  15, 185 1,  P. 
L.  674,  to  recover  damages  for  the  death  of  a  minor 
child  of  said  husband  and  herself,  without  joining  the 
husband  as  a  party  to  the  action.  Kerr  v,  Pennsylvania 
Railroad  Company,  325. 

Under  the  Act  of  May  33,  1887,  where,  in  a  proceed- 
ing for  divorce,  the  respondent  has  been  personally  served 
with  the  subpoena,  the  libellant  may  testify  to  the  con- 
duct of  her  husband,  which  she  has  witnessed,  or  to  his 
statements  made  to  her  touching  the  ground  of  com- 
plaint.   Seitz  V,  Seitz,  553. 

Whether  a  communication  is  to  be  regarded  as  confi- 
dential depends  upon  its  character,  as  well  as  upon  the  re- 
lations of  the  parties,  if  not  made  because  of  the  relation 
of  the  parties  and  in  the  confidence  which  that  relation 
inspires  and  which  it  is  the  policy  of  the  law  to  hold  in- 
violate it  is  not  privileged.     Id. 

In  an  action  by  a  w^e  to  recover  on  a  policy  of  insnr- 
ance,  taken  out  by  her  on  property  of  which  she  was 
grantee  in  a  deed  in  fee  simple,  she  is  competent  to 
prove  the  introduction  of  the  words  "in  trust  for 
her  husband  "  after  the  delivery  of  the  deed  albeit  her 
husband  have  died  prior  to  the  trial.  Mix  v.  Royal 
Insurance  Co.,  558. 

See  Married  Woman. 

INCEST.  In  a  prosecution  for  incestuous  fornica- 
tion, evidence  of  prior  illicit  relations  between  the  parties 
is  admissible,  although  it  discloses  other  similar  indict- 
able offences,  which  were  barred  by  the  statute  of  limi- 
tations.   Commonwealth  v.  Bell,  146. 

Evidence  that  prosecutrix  was  forbidden  to  go  to 
church  and  school,  coupled  with  evidence  tending  to 
show  that  this  was  in  funherance  of  defendant's  unlaw- 
ful purpose  is  relevant  in  such  action.     Id. 

nnSOPENDENT  CONTRACTOR.  See  Mu 
wicipaUTY.     Heidenwag  v,  Philadelphia,  281. 

INJUNCTION.  Where,  in  a  suit  between  two  ri- 
val claimants  of  the  right  to  occupy  a  road  for  railway 
purposes,  an  injunction  has  been  granted,  such  injunction 
will  not  be  dissolved  when  it  appears  that  the  defendant 
had  no  right  to  occupy  the  road,  although  it  also  appear 
that  Uie  plaintiff  had  no  greater  right  than  the  defendant. 
The  Tamaqua  and  Lansford  St.  Ry.  Co.  v.  Inter-County 
St  Ry.  Co.,  166. 

The  Aet  of  May  14,  1889,  P.  L.  211,  esUblishes  anew 
and  complete  system  for  the  organization  and  govern- 
ment of  street  railway  companies  in  the  State  and  is  the 
only  general  law. in  force  on  the  subject    County  of 
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Berks  v,  Reading  City  Pass.  Ry.  Co.  &  Reading  Traction 

Co.,  173. 

The  Act  of  May  14,  1889,  section  20,  enables  all  street 
railway  companies,  whether  organized  under  invalid  acts 
or  organized  under  valid  speciid  acts,  to  bring  themselves 
within  the  Act  of  1889  and  "become  entitled  to  the  fran- 
chises conferred  by  said  act.    Id. 

If  a  street  railway  company  seek  the  use  of  a  county 
bridge  for  its  purpose,  it  is  the  duty  of  the  commissioners 
to  refuse  permission  for  such  use,  if  it  will  jeopardize  the 
travelling  public  using  it  in  the  ordinary  maimer,  but  if 
it  can  be  made  safe  for  use,  both  by  public  and  the  rail- 
way, it  is  the  duty  of  the  commissioners  to  consider  what 
is  necessary  for  that  purpose  and  in  what  way  it  can  best 
be  accomplished.    Id. 

See  Equity.  Lehigh  Coal  &  Nav.  Co.  v.  Inter- 
County  Street  Ry.  Co.,  160. 

INNOCENT  HOLDER.  See  Negotiable  Pa- 
per.   Gettysburg  National  Bank  v,  Chisolm,  472. 

INSURANCE.  Notwithstanding  a  policy  of  in- 
surance contain  a  stipulation  that  nothing  less  than  k 
written  agreement  endorsed  on  the  policy  shall  suffice  to 
establish  a  waiver  by  the  insurer,  a  waiver  may  be  shown 
by  parol  testimony  of  acts  in  pats  of  the  agent  of  the  com- 
pany.    Mix  V.  Royal  Insurance  Co.,  558. 

Insuranoe,  Fire.  Where  property  is  insured  by  a 
policy  against  fire,  which  contains  a  proviso  that  if  the  in- 
terest of  the  insured  in  the  property  be  divested  by  judi- 
cial process  her  interest  in  the  policy  shall  determine ; 
the  interest  in  the  property  is  not  for  iht  purposes  of  the 
policy  divested  by  the  levy  of  the  proper^  upon  a  writ  of 
execution  against  the  insured,  but  continues  until  the  in- 
sured property  is  sold  at  sheriff's  sale  and  title  is  made  to 
the  sheriffs  vendee  by  delivery  of  the  deed  and,  up  to  the 
time  of  the  delivery,  the  policy  remains  in  force.  Collins 
V,  The  London  Assurance  Corporation,  26. 

When  a  policy  of  insurance  declares  that  it  shall  be 
avoided  if  foreclosure  proceediujp  be  commenced  against 
the  insured  property  by  virtue  of  any  mortgage  or  trust 
deed,  a  proceeding  upon  a  general  judgment  to  levy  and 
sell  the  said  property  is  not  equivalent,  for  the  purposes 
of  the  policy,  to  a  foreclosure.    Id. 

Where  a  policy  of  insurance  is  obtained  upon  a  stock 
of  goods  of  a  married  woman,  the  policy  being  applied 
for  without  stating  either  her  sex  or  her  Christian  name 
or  coverture,  but  speaking  of  her  as  **  R.  F.*',  her  agent 
representing  that "  Mr.  F.''  is  a  successful  business  man, 
and  the  insurance  company  believes  that  it  is  insuring  the 
property  of  a  man  of  business,  there  is  such  fraud  as  will 
entitle  &e  company,  when  it  has  not  discovered  the  fraud 
until  after  a  loss  by  fire,  to  disaffirm  the  contract  even  af- 
ter such  loss.    Freedman  v.  Fire  Association,  353. 

Where  a  company  has  been  led  to  believe  that  the 
property  which  it  has  insured  is  that  of  a  man,whereas  in 
fact  it  is  that  of  his  wife  and,  after  a  loss,  the  husband  so 
deals  with  the  agents  of  the  company  as  to  lead  them  to 
believe  that  he  is  the  insured  person,  the  mere  facts  that, 
pending  negotiations,  the  wife  makes  out  proofs  of  loss 
which  reve^  her  sex  and  sends  them  to  the  central  office 
and,  as  a  result,  receives  a  reply  addressed  **  Madam,'* 
calling  her  attention  to  defect  in  the  proof,  but  not  admit- 
ting lUbility,  do  not  show  a  waiver  by  the  insurer  of  the 
right  to  insist  on  the  fraud  of  the  plaintiff  in  obtaining 
the  policy,  as  a  defence  in  an  action  upon  it.    Id. 

'Hie  mere  holding  of  a  judgment  by  the  vendor  against 
the  vendee  to  secure  part  of  the  purchase  money  of  a 
property  will  not  confer  an  insurable  interest  Light  v. 
Countrymen's  Mutual  Insurance  Co.,  454. 

Where  an  agent  of  an  insurance  company  instructs  or 
advises  a  holder  of  a  policy  as  to  what  course  of  action  to 
pnme,  when  selling  the  property  on  which  the  ininrance 
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exists,  advising  him  to  retain  the  policy  and  that  he  still 
has  an  insurable  interest,  the  company  is  estopped  from 
denying  its  liability  in  an  action  by  the  holder  of  the  pol- 
icy to  recover  its  amount,  although  his  course  was  not  in 
conformity  to  the  rules  of  the  company  or  the  custom  in 
similar  cases.    Id. 

In  an  action  by  a  wife  to  recover  on  a  policy  of  insur- 
ance, taken  out  by  her  on  property  of  which  she  was 
grantee  in  a  deed  in  fee  simple,  she  is  competent  to 
prove  the  introduction  of  the  words  **in  trust  for  her  hus 
band*'  after  the  delivery  of  the  deed,  albeit  her  husband 
have  died  prior  to  the  tiial.  Mix  v.  Royal  Insurance 
Co.,  558. 

Where  a  policy  of  fire  insurance  requires  that  the  in- 
sured shall  make  a  complete  inventory  of  personal  prop- 
erty damaged,  <<8tating  the  quantity  and  cost  of  each  article 
and  the  amount  claimed  thereon,"  there  is  a  substantial 
compliance  if  he  furnish  an  inventory  of  the  entire  stock  of 
goods,  although  some  items  may  be  of  a  collective  char 
acter.  The  object  of  the  stipulation  is  to  secure  a  full 
statement  of  the  loss  claimed  and  that  the  company  may 
have  the  opportunity  to  test  its  correctness  and  it  is  not  to 
be  construed  most  strictly  against  the  insured.  Boyle  v. 
Hamburg- Bremen  Fire  Insurance  Co.,  476. 

When  the  policy  provides  that  when  an  agreement 
between  the  insured  and  the  company,  on  the  question  of 
loss,  cannot  be  reached,  an  appraiser  shall  be  chosen  by 
each,  who  shall  elect  an  umpire,  it  must  be  shown,  be- 
fore either  party  can  insist  on  selecting  the  appraisers,  that 
an  actual  enfort  has  been  made  to  agree  as  to  the  amount 
of  loss.    Id. 

The  word  "  contents  "  in  a  contract  of  insurance  is  not 
a  certain  and  definite  description  of  any  particular  class 
ot  goods.  Its  meaning  must  be  atcertained  by  consider- 
ing the  contract,  the  nature  and  methods  of  the  business 
for  which  the  building  whose  "  contents  *'  are  to  be  insured 
is  to  be  used  and  the  understanding  and  intentions  of  the 
parties,  as  expressed  at  the  time  of  the  contract  of  in- 
surance. Graybill  v.  Penn  Township  Mutual  Fire  In- 
surance Association,  554. 

Certain  buildings,  including  a  smokehouse,  were  in- 
sured with  their  contents.  A  fire  occurred,  in  which  the 
smokehouse  was  not  burned,  but  its  contents,  which  had 
been  removed  to  a  stoiage  room  in  one  of  the  other 
buildings,  were  whoUv  consumed.  In  an  action  upon 
the  insurance  policy,  it  appeared  that  when  application 
for  insurance  was  made  the  president  of  the  insurance 
company  was  upon  the  ground  and  saw  the  buildings. 
He  was  told  that  the  smokehouse  would  hold  very  few 
goods  at  one  time  and  that  as  fast  as  the  goods  were 
smoked  they  would  be  transferred  to  the  other  buildings. 
The  president  said  that  the  smoked  goods  would  be 
properly  insured  as  contents  of  the  smokehouse  and 
these  words  were  inserted  in  the  application  and  policy 
with  that  understanding.  The  plaintiff  having  claimed 
that  he  should  recover  for  the  full  amount  of  the  insur- 
ance upon  the  contents  of  the  smokehouse  in  the  above 
cause,  the  jury  gave  a  verdict  in  his  favor  :  AeU,  that  the 
submission  of  the  above  evidence  to  the  jury  was  not  a 
reformation  of  the  policy,  but  only  a  finding  by  the  jury 
of  the  meaning  of  the  word  *<contents"  in  the  policy.  Id. 

Insurance,  Ziife.  Where  a  life  insurance  policy 
contains  a  clause  stipulating  that  unless  action  be  com- 
menced' within  six  months  next  after  the  decease  of  the 
insured  it  shall  be  considered  as  conclusive  evidence 
against  the  validity  of  the  claim  and  also  a  condition  that 
**i£  the  insured  shall  die  three  or  more  years  after  the 
date  thereof  and  after  all  due  premiums  shall  have  been 
received  by  the  company  the  policy  shall  be  incontest- 
able,*' it  is  error  to  charge  that  the  latter  clause  invalidates 
the  former.  The  latter  clause  prevents  the  company  firom 
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contesting  the  policy,  but  the  right  of  the  company  to 
contest  its  liability  on  the  ground  of  delay  in  commenc- 
ing the  action  is  not  affected.  Brady  v.  The  Prudential 
Insurance  Co., 401. 

The  condition  of  the  health  of  an  insured  when  the 
policy  was  issued  is  essentially  and  entirely  a  question  of 
fact  to  be  decided  upon  the  evidence  and  involving  the 
credibility  of  witnesses  and  it  would  be  manifest  error  to 
refuse  to  submit  that  question  to  the  jury.  Dietz  v.  Metro- 
politan Life  Insurance  Co.,  403. 

INTERPRETATION  OF  STATUTES.  A 
sta'ute  which  embraces  all  the  essential  provisions  of  an  an- 
tecedent one  on  the  same  subject  and  formulates  a  new  sys- 
tem will  be  construed  to  be  a  substitute  for  the  old  one,  al- 
though there  be  no  expressed  intention  to  that  effect. 
Commonwealth  v,  Mann,  297. 

An  earlier  statute  is  repeided  by  a  later  one  which  acts 
as  a  substitute  and  which,  if  enforced  according  to  its 
terms,  leaves  nothing  for  the  old  Act  to  operate  upon. 
Commonwealth  v.  County  of  Allegheny,  303. 

Statutes  which  bestow  repugnant  rights  are  irreconcil- 
able and  the  later  one  must  prevail,  but  different  and  dis- 
tinct remedies  may  co-exist.  Schroeder  v.  City  of  Lan- 
caster, 57a. 

The  Acts  of  May  21,  1836,  and  May  25,  1887,  differ 
merely  in  matters  of  procedure,  the  latter  is  cumulative, 
giving  additional  powers,  to  be  exercised  in  a  different 
way  than  those  given  by  the  former  Act.    Id. 

INTESTATES'  ESTATES.  The  Legislature 
having  declared  who  shall  succeed  to  the  estates  of  de- 
ceased intestates,  to  deprive  a  son  of  this  inheritable  right, 
because  it  is  his  own  wrongful  act  that  has  terminated  his 
father's  life,  is  an  imposition  of  punishment  for  the  son's 
wrongful  act,  beyond  the  legislative  enactment  and  outside 
of  the  power  of  the  court.     Carpenter's  Estate,  516. 

Cases  in  which  instruments  between  private  persons  are 
set  aside  on  the  ground  of  fraud  or  wrong-doing  are  in 
n9  sense  analogous  to  a  case  in  which  the  law  itself 
cast*  the  descent.  Unless  the  law  contain  some  qualifi- 
cation which  changes  its  application  or  provides  some  dis- 
qualification by  way  of  penalty,  no  limitation  can  be  put 
upon  it.     Id. 

INTIMIDATION.  The  consent  given  by  a  supervi- 
sor that  a  road  may  be  occupied  by  a  street  passenger  rail- 
way company,  if  obtained  by  intimidation  or  bribery,  is  not 
an  official  act  and  is  not  binding  upon  the  towiiship. 
Township  of  Rahn  v,  Tamaqua  and  Lansford  St.  Ry.Co., 
166. 

INVESTIGATION  B7  COUNCILS.  When, 
in  the  course  of  an  investigation  conducted  by  a  commit- 
tee of  councils  by  virtue  of  the  Acts  of  May  17,  1883,  P. 
L.  33,  and  June  i,  1885,  P*  L*  53*  ^  witness  refuses  to 
answer  a  question  and  the  matter  is  certified  to  the  Court 
of  Common  Pleas  which,  without  allowing  the  witness  a 
sufficient  time  in  which  to  reply  to  a  rule  taken  upon  him 
to  show  cause  why  he  should  not  answer  the  questions 
propounded  to  him  by  the  committee,  makes  an  order 
that  he  answer,  the  Supreme  Court  will  reverse  the  ac- 
tion of  the  Common  Pleas  without  regard  to  the  merits 
of  the  controversy.    Petition  of  Clerlu  of  Coundls,  89. 

JUDOE.  While  the  findings  of  fact  by  a  judge,  on 
an  appeal  from  a  summary  conviction,  have  not  the  con- 
clusive effect  of  a  verdict  of  a  jury  they  are  entitled  to 
great  weight  and  will  not  be  disturbed  unless  plain  error 
be  shown.  Commonwealth  v.  Harmel,  i ;  Common- 
wealth V.  Coon,  5. 

JUDOMENT.  Rights  of  partnership  creditors,  as 
against  separate  creditors,  are  not  affected  or  enlarged  by 
the  fact  tluit  a  firm  debt  is  reduced  to  judgment  (O.  C) 
Stauffer*s  Estate,  150. 
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JURY*.  Eleven  jurors  having 'been  selected,  a  twelfth 
was  chosen  from  those  who  had  been  previously  stood 
aside,  a  jury  from  the  same  panel  being  at  that  time  en- 
gaged in  the  trial  of  anoUier  case  and  therefore  not 
caUed.  The  prisoner's  right  of  peremptory  challenge  not 
having  been  exhausted :  heldt  such  action  was  within  the 
discretion   of   the    Court.    Commonwealth  v,  Weber, 

193. 

JURISDICTION.  Only,  when  the  liability  of  the 
defendant  to  respond  to  the  plaintiff  is  established  and 
the  indebtedness  of  garnishees  to  defendant  is  determined, 
can  the  question  be  considered  whether  the  judgment 
rendered  by  a  State  Court  will  protect  garnishees,  who  are 
receivers  appointed  by  a  Fedend  Court,  in  the  payment  of 
the  money  in  their  himds  or  whether  leave  to  pay  should, 
first,  be  obtained  from  the  Federal  Court  having  control 
of  their  accounts ;  the  mere  fact  that  garnishees  are  such 
receivers  will  not  prevent  a  judgment  against  them  for 
the  amount  admitted,  although  they  have  been  summoned 
as  garnishees,  without  the  leave  of  the  Federal  Court  hav- 
ing been  first  obtained.  Conshohocken  Tube  Co.  v.  Iron 
Cur  Equipment  Co.,  254. 

JUSTIFICATION.  Effect  of  plea  of  in  Ubel 
case.  See  Libkl.  (C.  P.)  Smith  v.  Times  Company, 
561. 

LACHES.  Where  a  mortgage  was  assigned  to  a 
husband  and  wife  as  grantees  each  of  a  moietv  in  sever- 
alty, and  where,  upon  the  death  of  the  husband,  the  vrife, 
who  was  the  executrix  of  her  husband,  treated  this  mort- 
gage as  though  it  had  been  her  own  by  right  of  survivor- 
ship, a  grandson  of  the  husband  who  has  for  eight  years 
(being  sdl  that  time  of  full  age)  acquiesced  in  this  settle- 
ment of  his  grandfather's  estate,  is  guilty  of  laches  and 
estopped  from  demanding  at  the  d^ith  of  the  executrix 
that  her  executor  should  file  an  account  showing  the  dis- 
position of  the  moiety  of  the  mortgage  which  belonged 
to  her  husband's  estate.    Young  v.  Fox,  aoi. 

Where  the  plaintiff  has  allowed  twelve  years  to  pass 
before  taking  action  and  the  evidence  diows  that  the 
conditions,  upon  which  he  alleges,  the  property  was  to  be 
reconveyed,  were  fulfilled  one  year  after  the  deed,  and 
that  the  title  has  been  in  the  hands  of  a  third  person  for 
five  years,  and  the  latter  has  expended  money  upon  the 
same,  the  plaindff  is  guilty  of  such  gross  laches  as  is 
fatal  to  his  claim  to  have  a  reconveyance  of  the  property. 
Burr  V,  Kase,  284. 

LANDLORD  AND  TENANT.  Where  a  lease 
for  a  term  contains  a  clause  to  the  effect  <*if  the  lessee 
shall  hold  over  after  the  expiration  of  Uie  term  hereby 
granted  with  the  consent  of  the  lessors,  it  shall  be  deemed 
and  taken  to  be  a  renewal  of  this  lease,  and  all  terms, 
conditions,  covenants  and  provisos  herein  contained,  for 
the  term  of  another  year,  and  so  on,  if  the  possession  is 
still  continued  with  like  consent  after  the  expiration  of 
this  additional  year  from  year  to  year,  unless  either  party 
shall  give  three  months  previous  notice  to  the  other  of  an 
intention  to  determine  the  tenancy  at  the  end  of  any 
year,"  the  obligation  to  give  notice  before  leaving  does 
not  arise,  until  after  the  expiration  of  the  additional  year, 
Ashhurst  v.  Eastern  Pennsylvania  Phonograph  Company, 
60. 

A  lessor  cannot  distrain  for  rent  goods  of  a  deceased 
lessee,  which  have  been  removed  from  the  demised  pre- 
mises, notwithstanding  the  lease  contain  an  agreement 
that  the  goods  on  the  premises  shall  be  liable  to  distress 
for  thirty  days  after  their  removal  therefrom ;  such  agree- 
ment applies  only  during  the  lifetime  of  the  tenant. 
Gandy  v.  Dickson,  95. 

An  agreement  in  a  lease,  that  the  rights  and  liabilities 
of  the  parties  shall  extend  to  their  heirs  and  personal 
representatives,  cannot  interfere  with  the  administration 


LANDLORD  AND  TWXAJXT-^ConHnued. 

of  an  estate,  or  by  permitting  a  distraint  of  the  decedent's 
goods  enable  tde  landlord  to  obtain  a  preference,  other 
than  that  given  by  the  Act  of  February  24,  1834,  P.  L. 

77.   w. 

Interpretation  of  lease.  See  Oil  Lbask,  Balfour  v, 
Russell,  225. 

In  the  absence  of  a  provision  in  a  lease  that  the  lessor 
shall  repair,  it  is  no  defence  to  an  action  for  rent  that  the 
demised  premises  were  not  in  a  tenantable  condition. 
Reeves  v,  McComeskey,  394. 

Where  a  lessee  claims  to  be  released  from  liability  to 
pay  rent  by  reason  of  a  surrender  of  the  demised  prem- 
ises during  the  term,  he  must  prove  clearly  an  accept- 
ance by  the  lever.    Id. 

A  lessee,  having  given  the  requisite  notice  under  the 
terms  of  his  lease  of  his  intention  to  surrender  possession 
at  the  end  of  the  current  term,  cannot  escape  liability  for 
the  rent  of  another  term,  if  he  remain  in  possession  after 
the  beginning  of  a  new  term,  Graham  v.  Dempsey, 
533. 

LAPSE.  A  testamentary  gift  to  a  person  will 
lapse,  if  the  legatee  die  in  the  testator's  lifetime,  even 
though  the  gift  be  expressed  to  be  to  him  and  his  heirs, 
but  it  may  be  so  worded,  or  the  context  may  be  such,  as 
to  show  that  the  word  "heirs'*  was  meant  to  describe  not 
the  estate  but  the  takers.  (O.  C.)  Worsley's  Estate, 
247. 

In  the  absence  of  words  of  substitution  or  of  statutory 
provisions,  the  death  of  a  legatee,  in  the  lifetime  of  the 
testator,  occasions  a  lapse  of  the  legacy,  which  will  go  to 
the  residuary  legatee  or  to  the  next  of  kin,  unless  the  leg- 
atee be  one  of  a  class  taking  as  tenants  in  common,  in 
which  case  the  survivors  of  8ie  class  will  take  the  entire 
ftind.     (O.  C.)     Coffin's  EsUte,  71. 

LEASE.  The  existence  of  a  lease  does  not  give 
notice  that  die  lease  contains  an  agreement  giving  the 
tenant  an  option  to  purchase.  Wertheimer  v,  Thomas, 
309. 

See  Landlord  and  Tenant.    Gandy  v,  Dickson, 

95- 

LBQACIBS.  After  legacies  become  due  and  pay- 
able they  are  matured  obligations  against  the  estate  and 
bear  interest  as  any  other  uquidated  demands  would  do, 
at  the  rate  fixed  by  law.    Watt's  Estate,  No.  i,  369. 

LEGATEE.  The  Orphans'  Court  is  powerless  to 
compel  contribution  by  a  legatee,  who  has  been  overpaid 
either  under  the  decree  of  a  foreign  Court  or  voluntarily 
by  a  foreign  executor.     Wheeler's  Estate,  296. 

LIBEL.  Everything  which  a  defendant  in  a  libel 
suit  does  which  tends  to  injure  the  plaintiff  may  be  con- 
sidered by  the  jury  as  evidence  of  malice.  (C.  P.) 
Smith  V.  Times  Co.,  561. 

A  failure  to  establish  a  plea  of  justification  enhances 
the  damages,  because  the  plea  is  a  reiteration  of  the 
libeL    Id. 

LIEN.  P.  devised  land  to  A.  E.  and  J.  *<to  be  divided 
into  shares  thus:  A  |i,200,  E.  |8oo,  and  J.  1 1,000,  to 
hold  to  themselves,  their  heirs  and  assigns  forever,  pro- 
vided that  my  daughter  A.  will,  at  her  option,  within  five 
years  of  my  death,  purchase  the  shares  of  E.  and  T.  at  a 
price  not  exceeding  the  amount  bequeathed  to  each.  At 
the  time  of  P.'s  death,  October  19,  1892,  there  was  a 
judgment  against  E.,  on  which  execution  issued  on  No- 
vember 1, 1892,  which  was  levied  on  E  's  share  of  the 
land.  On  October  31,  A.  had  elected  to  take  E.'s  share 
and  had  paid  him  ^800,  but  did  not  then  receive  a  deed  : 
kildj  (i),  A.  took  the  title  directly  under  the  will  and 
not  through  or  by  a  purchase  ft'om  E.  (2),  Even  if  the 
transaction  were  a  purohase,  E.'s  title  was,  on  October  31, 
1892,  divested  by  the  completion  of  the  sale,  before  the 
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acquirement  of  any  lien  upon  the  land  by  the  judgment 

creditor.    Bayer  v,  Walsh,  57. 

A  travelling  salesman,  employed  by  a  wholesale  dry 
goods  house  and  paid  by  commissions  on  sales,  is  not  a 
*<clerk'*  under  the  terms  of  the  Act  of  May  12,  189 1,  P. 
L.  54,  and,  therefore,  his  commissions  or  compensation 
do  not  entitle  him  to  a  lien  upon  the  property  of  the  firm 
by  which  he  is  employed.  Mulhollaiid  v.  Wood,  Brown 
&Co.,  140. 

The  fact  that  a  lien  creditor  will  be  deprived  of  his 
right  to  use  his  lien  as  money  in  bidding  at  a  sale  by  an 
order  of  sale  of  the  interest  of  a  debtor,  under  the  Act  of 
Febmary  17, 1876,  P.  L.  4,  does  not  deprive  the  Court 
of  the  right  to  make  such  order.  Assigned  Estate  of 
Edward  S.  Handy,  265. 

Priority  of  lien  of  writ  of  attachment.  See  Attach- 
ifBNT.    Underbill  v,  McManus^  552. 

LIMITATION  OF  ACTIONS.  The  Act  of 
April  22,  1856,  section  6,  providing  that  no  action  shall 
be  maintained  to  enforce  any  implied  or  resulting  trust  as 
to  realty,  but  within  five  years  after  such  trust  accrues, 
applies  as  well  to  resulting  trusts  which  arise  ex  maUfUio 
as  to  those  which  are  founded  upon  the  payment  of  pur- 
chase money.    Barry  v.  Hill,  92. 

A  claim  made  against  N.  matured  October  i,  1883.  N. 
died  in  1893.  During  the  interim  there  was  no  demand 
r  for  payment  by  the  clumant  and  no  acknowledgment  by 
the  decedent  or  payment  upon  the  claim.  Proof  was  offered 
to  show  loose  declarations  of  decedent  to  members  of 
claimant's  family  tending  to  acknowledge  Uie  debt :  held^ 
the  claim  was  barred  by  the  statute  of  limitations.  (O. 
C.)    Naglee's  Estate,  104. 

A  promise  to  pay,  or  an  acknowledgment  consistent 
with  and  equivalent  to  such  promise,  must  be  made  to 
the  creditor  or  his  known  agent ;  and  such  acknowledge 
ment  must  be  clear  and  definite,  and  the  sum  or  the 
amount  doe  must  be  specified  or  a  reference  made  to  some 
thing  by  which  such  amount  can  be  definitely  ascertained. 
Id. 

Mere  ignorance  of  the  commission  of  a  trespass  will 
not  stop  the  running  of  the  statute  of  limitations,  where 
the  means  of  information  are  within  the  reach  of  the 
complaining  paity.  Scranton  Gas  &  Water  Co.  v,  Lack- 
awanna Iron  &  Coal  Co.,  185. 

A  water  company  which  had  the  right  of  free  access 
to  the  defendant's  works  and  the  right  of  put  in  meters 
to  cover  the  amount  of  water  taken  l^  defendant,  brought 
an  action  for  the  improper  taking  of  pure  water  for  a 
period  of  over  ten  years :  held^  the  statute  of  limita- 
tions would  apply,  and  there  could  be  no  recovery 
for  water  taken  more  than  six  years  before  the  bringing 
of  the  action.    Id. 

Where  a  life  insurance  policy  contains  a  clause  stipulat- 
ing that  unless  action  be  commenced  within  six  months  next 
after  the  decease  of  the  insured,  it  shall  be  considered  as 
conclusive  evidence  against  the  validity  of  the  claim,  and 
also  a  condition  that  "if  the  insured  shall  die  three  or  more 
years  after  the  date  thereof,  and  after  all  due  premiums 
shall  have  been  received  by  the  company  the  policy  shall 
be  incontestable,"  it  is  error  to  charge  that  the  latter  in- 
validates the  former.  The  latter  clause  prevents  the 
company  from  contesting  the  policy,  but  the  right  of  the 
company  to  contest  its  liability  on  the  ground  of  delay  in 
commencing  the  action  is  not  affected.  Brady  v.  The 
Prudential  Insurance  Co.,  401. 

LIQUOR  LA'WS.  The  damages  recoverable  by 
virtue  of  the  Act  of  May  8,  1854,  P.  L.  663,  from  one 
who  sells  liquor  to  a  person  of  known  habits  of  intoxication 
are  those  only  of  which  the  act  of  selling  or  famishing 
liquor  is  the  proximate  cause.       Bradford  v.  Bolej, 


LIQUOR  'LiL'SRB^Contimud. 

A  wife  whose  husband,  a  man  of  known  habits  of  in- 
toxication, has  been  furnished  with  liquor  and,  while 
under  the  influence  thereof,  commits  a  crime,  for  whidi 
he  is  sentenced  to  prison,  cannot  recover,  from  the  liquor 
seller,  damages  based  on  the  loss  to  her  through  her  h«s- 
band's  inability  to  work  for  his  family  during  lus  im- 
prisonment   Id. 

The  Act  of  May  13,  1887,  is  an  act  to  restrain  aad 
regulate  the  sale  of  intoxicating  liquors,  and  its  provisions 
are  not  applicable  to  the  table  or  the  personal  habits  of 
citixens  within  the  precincts  of  their  own  home.  Com- 
monwealth V,  Heckler,  363. 

The  discretion  given  to  the  Court  of  Quarter  Sessions, 
by  the  Act  of  June  9, 1891,  P.  L.  257,  is  a  judicial  dis- 
cretion, and  when  so  exercised  wiU  not  be  reviewed. 
Gemas's  License,  367. 

Applicants  for  license  are  entitled  to  a  judicial  hear- 
ing.   Id. 

The  fifth  requirement  set  out  in  section  4  of  the  Lacense 
Act  that  the  place  to  be  licensed  is  necessary  for  the  ac- 
commodation of  the  public  does  not  aimly  to  distillers,  the 
proviso  expressly  exempting  them  and  brewers.    Id. 

The  balance,  under  the  Act  of  1891,  providing  for  the 
payment  of  liquor  licenses,  is  not  coimty  money  in  any 
sense,  and  the  county  commissioners  have  no  control 
over  it  They  cannot  modify  or  abrogate  in  any  degree 
the  duties  of  the  county  treasurer,  as  the  statutory  re- 
ceiver of  the  license  money,  nor  is  their  order  or  warrant 
an  indispensable  voucher  for  him.  He  may,  upon  settle- 
ment of  his  accounts  with  the  county  auditors,  make 
proof  in  any  competent  way  of  the  payment  of  the 
money  he  holds  for  others  as  by  the  receipts,  properly  exe- 
cuted, of  those  entitled  to  receive  it  ConunonwoLltfa  v. 
Martin,  479. 

The  county  has  no  interest  in  any  part  of  the  liceoae 
money,  except  that  part  which  the  statute  directs  shall  be 
for  its  use.    Id. 

LOAN.  Where  a  testator  has  made  a  loan  to  his 
son  and  has  directed  the  interest  to  be  deducted  firom 
the  son's  inookne  under  the  will,  during  the  widow's  life- 
time, and  the  principal  from  the  son's  share  at  the  death 
of  the  widow  and  has  blended  his  entire  estate,  until  par- 
tition be  made  by  trustees,  and  has  beoueathed  to  the 
son  a  share  of  the  blended  estate,  the  loan  becomes  a 
charge  on  the  whole  share  of  the  son,  including  the  real 
estate.    Assigned  Estate  of  Edward  S.  Handy,  265. 

See  Advancsmbnt.  Assigned  Estate  of  Edward  S. 
Handy,  265. 


MALICIOUS  PR08BCUTI0N.      An 

for  malicious  prosecution  may  be  begun  after  a  hearing 
and  discharge  by  a  committing  magistrate.  Mentel  v. 
Hippely,  135. 

In  an  action  for  nuuicious  prosecution,  an  offer  to  diow 
that  the  magistrate  issued  the  warrant  after  a  statement  of 
the  occurrences  upon  which  a  charge  of  larceny  was 
based  does  not  raise  the  question  whether  the  prosecu- 
tion was  instituted  by  the  advice  of  the  magistrate,  given 
and  acted  upon  after  full  disclosure  of  all  the  fi&^  nor 
can  such  offer  be  helped  by  a  statement  of  what  was  in- 
tended to  be  shown  by  such  offer.     Id. 

In  the  trial  of  an  action  for  malicious  prosecution  or 
false  arrest,  a  verdict  of  guilty  is  ti^xong  prima /acie  evi- 
dence of  probable  cause,  but  it  may  be  rebutted  by  proof 
that  it  was  obtained  by  corrupt  or  undue  means.  The  ef- 
fect to  be  given  to  a  verdict  of  acquittal  depends  upon  the 
circumstances  under  which  it  was  rendered.  Grohmann 
V,  Kirschman,  389. 

MARGIN.  See  Stock  Transactions.  Hopkns 
V.  O'Kane,  475. 
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MARRIBD  "WOliAN.  WhUe  the  Act  of  Jane 
3»  i^3>  declares  that  a  married  woman  may  bind  herself 
by  certain  contracts,  it  expressly  continues  her  disability 
to  become  an  accommodation  endorser,  guarantor  or 
surety  for  another  and  a  note  made  by  her  as  security  for 
the  debt  of  her  husband  is  simply  a  device  to  evade  an 
express  statutory  enactment  and  to  create  by  form  a  lia- 
bility where  by  law  none  in  fact  exists.  Patrick  v.  Smith, 
lo. 

Where  a  married  woman  giTcs  to  her  fother  a  bond  for 
money  loaned^  at  his  death  it  becomes  part  of  his  estate 
in  her  possession.  She  cannot  render  it  valueless  by  dis- 
affirming it  and  repudiating  her  contract,  when  by  so  do- 
ine  she  would  defeat  the  purpose  of  the  will  to  give  her 
cMEuy  an  equal  share  with  the  other  children  who  are  ben- 
eficiaries.   Willock*8  Estate,  13. 

The  married  person's  property  Act  is  for  the  purpose  of 
preventii^  perpetration  of  fi»ud  upon  one  under  coverture, 
but  not  of  enaoling  a  married  woman  to  defraud  others 
with  impunity.    Id. 

The  law  favors  marriage,  which  is  a  civil  contract,  and 
in  civil  cases,  at  least,  reputation  and  cohabitation  are 
sufficient  evidence  of  it  The  admissions  of  the  parties 
of  their  marriage  are  in  the  nature  of  direct  proof  of  it. 
Strauss's  Estate,  374. 

A  married  woman  having  an  estate  in  fee,  subject  to  a 
separate  use  trust,  cannot  devise  it  by  will  unless  author- 
ized t^  the  instrument  creating  the  trust  Steinmetz's 
Estate,  Cobb's  Appeal,  378. 

The  Acts  of  April  11,  1848,  P.  L.  536,  and  June  3, 
1887,  P.  L.  332,  apply  to  the  common  law  rights  of  a 
married  woman,  not  to  trusts  in  equity  for  separate  use. 
Id 

Under  the  Act  of  February  24, 1870,  a  certificate  of  a 
justice  of  the  peace  to  an  acknowledgment  by  a  married 
woman  to  the  conveyance  of  her  interest  in  real  estate  is 
conclusive,  except  in  cases  of  fraud  or  duress.  Carr  v,  H. 
C.  Frick  Coke  Co.,  493. 

See  Husband  and  Wife. 

MASTER  AND  8BRVANT.  A  tinsmith  em- 
ployed by  a  railroad  company  was  eneaged  in  making 
repairs  on  the  roof  of  a  passenger  car  which  was  standing 
on  a  side  track.  He  was  told  £e  car  would  remain  there 
until  noon,  but  when  he  had  been  on  the  roof  but  a 
short  time,  the  car  was  drawn  rapidly  forward  and  he 
was  struck  by  a  wire,  stretched  across  the  track  a  few 
feet  above  the  roof  of  the  car :  h€ld,  there  was  nothing 
to  call  for  unusuflJ  vigilance  on  plaintifi^s  part  and  the 
question  of  negligence  of  the  defendant  was  properly  left 
to  the  jury.  Stoltenburg  v.  Pittsburgh  &  Lake  Erie  R. 
R.  Co.,  87. 

Where  it  is  clearly  shown,  by  the  testimony  produced 
by  the  plaintiff,  that  the  accident  upon  which  action  is 
brought  was  caused  solely  by  a  reckless  disregard  of 
dearly-defined  and  well-understood  duties  by  co-em- 
ployees of  the  person  killed,  there  is  no  question  for  the 
jury.     Kennelty  v,  B.  &  O.  R.  R.  Co.,  50. 

In  an  action  in  trespass  for  damages  for  injuries  re- 
ceived while  working  under  the  direction  of  a  foreman, 
appointed  by  the  authority  of  the  defendant,  if  the  facts 
which  would  constitute  the  foreman  a  vice  principal  are 
contradicted,  the  case  must  be  passed  upon  by  the  jury 
and  must  be  presented  to  them,  free  from  assumption  of 
proof  of  the  relation  being  established.  Evilhock  v, 
Philadelphia,  Harrisburg  and  Pittsburgh  R.  R.  Co.,  568. 

See  Fellow  Servants. 

MBASURB  OF  DAMAGBB.  In  an  acdon  to 
recover  for  ejection  from  a  street  car,  it  is  not  error  to 
refuse  to  charge  that  the  plaintiff  is  only  entitled  to  re 
cover  for  the  trouble  and  inconvenience  caused  him  by 
the  delay  in  being  put  off  the  car  at  the  point  of  eject 
ment  and  the  additional  expense  necessary  to  complete 
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his  journey.  To  sanction  such  measure  of  damages 
would  tend  to  encourage  rather  than  prevent  the  commis- 
sion of  indignities  to  which  no  well-behaved  passenger 
in  a  public  conveyance  should  be  subjected.  Laird  v. 
Pittsburgh  Traction  Co. ,  24. 

The  measure  of  damages  in  case  of  negligence  on  the 
part  of  a  common  carrier  of  goods  wUch  have  been 
lost  is  the  market  value  of  the  goods  at  the  point  of  des- 
tination at  the  time  when  under  ordinary  circumstances 
they  diould  arrive.  Ruppel  v,  Allegheny  Valley  Ry. 
Co.,  210. 

In  an  action  to  recover  damages  for  change  of  grade 
of  a  street,  the  jury  cannot  consider  the  matter  of  the  open- 
ing of  future  streets  through  the  plaintiff's  property,  so  far 
as  concerns  damage  that  may  be  occasioned  by  such  fu- 
ture change.     J.  G.  Brill  Co.  v,  Philadelphia,  217. 

Where,  in  a  contract  providing  for  the  delivery  of  ore 
upon  vessels  to  be  furnished  by  vendee,  a  breach  occurs, 
owing  to  the  vendee's  foilure  to  furnish  vessels,  the 
measure  of  damages  is  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  place  of  delivery, 
when  the  vendor  discovered  definitely  that  the  vendee 
would  not  receive  the  ore.      Martinez  v,  Eamshaw,  498. 

The  measure  of  damages  recoverable  by  a  tenant  who 
has  been  compelled  to  take  down  the  front  of  his  build- 
ing, on  account  of  the  widening  of  a  street,  is  the  actual 
money  loss  caused  by  the  necessary  work  in  taking  down 
with  care  the  said  front,  including  the  actual  injury 
arising  from  dirt  and  grime.  Shaw  v,  Philadelphia, 
510. 

It  is  not  error  to  charge  a  jury  that  the  amount  claimed 
as  damages  by  the  plaintiff  is  the  utmost  limit  to  which 
the  jury  may  go  in  their  verdict.  (C.  P.)  Smith  v.  Times 
Co.,  561. 

MBCHANIC'B  LIBN.  A  pavement  cannot  be 
regarded  as  laid  in  the  ** erection  and  construction  of  a 
building  itself,  and,  therefore,  work  done  and  material 
furnished  for  the  paving  are  not  the  subjects  of  a  me- 
chanic's lien.    Clymer  Paving  Co.  v.  Donegan,  261. 

A  mechanic's  lien  is  entirely  a  creature  of  statute 
and  unless  it  can  be  shown  to  be  within  the  act  it  does 
not  exist.    Id. 

MBRGBR.  Where  an  easement  is  merged  by  rea- 
son of  the  title  to  both  servient  and  dominant  tenants 
vesting  in  the  same  owner,  he  may,  in  conve3ring  the 
same,  revive  it  as  against  the  servient  tenement.  (C.  P.) 
Meiers  V.  Milligan,  406. 

MORTGAGB.  The  consent  of  a  mortgagee  to  a  sale 
of  the  timber  on  the  mortgaged  land  and  the  receipt  by 
him  of  the  proceeds  of  su(£  sale  operate  as  a  release  of 
the  timber  from  the  lien  of  the  mortgage.  Fredonia  Na- 
tional Bank  v.  Borden,  16;  Perrin  v,  Waterhouse,  17. 

Where  one  has  bought  land  and  takes  it  expressly 
subject  to  two  mortgages,  he  cannot,  by  making  default 
in  the  payment  of  interest  upon  the  earlier  mortgage, 
bring  about  a  sheriffs  sale  and  buy  the  land,  so  as  to  hold 
it  discharged  from  the  lien  of  the  second  mortgage,  and  a 
bill  by  the  second  mortgagee,  charging  combination  to 
bring  about  such  a  result  and  concealment  of  the  fact 
that  proceedings  were  pending  upon  the  earlier  mortgage 
and  praying  a  declaration  that  the  rights  of  the  second 
mortgagee  are  unaffected  by  said  sale,  should  not  be  dis- 
missed upon  a  demurrer.    Kennedy  v,  Borie,  73. 

A  mortgage  of  real  estate  in  two  or  more  counties  may 
be  foreclosed  in  either  county,  under  the  Act  of  March 
23,  1877,  and  it  is  not  necessary  that  the  real  estate 
should  be  adjoining  tracts  divided  by  the  county  line. 
Prospect  Building  and  Loan  Asso.  v,  Russell,  260. 

In  a  sci.  fa.  upon  a  purchase  money  mortgage,  testi- 
mony that,  in  purchasing  the  mortgaged  premises,  the  de- 
lendants,  relied  on  representations,  made  by  the  plaintifi^s 


Digitized  by 


Google 


6oo 


INDEX. 


agent,  through  whom  the  sale  was  negotiated,  to  the  ef- 
fect that  the  house  was  built  on  solid  and  not  on  made 
ground,  was  a  well-built  house,  etc.,  that  it  soon  became 
apparent  that  the  house  was  erected  on  filled  in  or  made 
ground,  which  graduallf  settled  to  such  an  extent  as  to 
cause  the  sinking,  cracking  and  bulging  out  of  the  front 
wall  and  other  resultant  dunages  and  that  an  expenditure 
of  seven  or  eight  hundred  dolhurs  would  be  required  to 
repair  the  damages,  thus  occasioned,  and  put  the  build- 
ing in  proper  condition,  should  be  submitted  to  the  jury 
with  proper  instructions  as  to  the  law  applicable  to  such 
facts  as  the  defendant's  testimony  tended  to  prove  and  it 
is  error,  when  such  testimony  has  been  offered,  to  direct  a 
verdict  for  plaintiff  for  the  full  amount  of  the  mortgage. 
McNeile  v.  Cridland,  274. 

In  order  to  convert  into  a  mortgage  a  deed,  absolute 
upon  its  face,  executed  prior  to  the  Act  of  June  8,  1881, 
P.  L.  84,  or  where  the  defeasance,  though  in  writing,  is 
not  recorded,  or  to  create  a  parol  secret  trust  as  against 
such  deed,  the  evidence  must  be  dear,  precise  and  indu- 
bitable.    Burr  V,  Kase,  284. 

In  an  ejectment  by  a  mortgagor  out  of  possession 
against  a  mortgagee  in  possession,  if  it  be  shown  that  the 
debt  has  been  fully  satisfied  before  suit  brought,  the  plain- 
tiff will  be  entitled  to  an  unconditional  verdict  and,  if  it 
be  not  so  shown,  he  may  obtain  a  verdict  conditioned  on 
the  payment  of  the  balance.     Grouse  v.  Binkley,  312. 

A  deed  conveying  a  title  in  fee  simple  may  be  shown 
to  have  been  only  in  fact  a  mortgage  or  method  of  secur- 
ing a  debt.     Id. 

See  Corporation  Mortgage.  (U.  S.  C.  C.)  Penn- 
sylvania Co.  V,  Phila.  &  Read.  R.  R.  Co.,  534. 

MOTHER  AND  DAUGHTBR.  Nature  of  trust 
arising  from  relation.  See  Trust  Estate  of  Ellen  J. 
Harker,  207. 

MUNXCIP^  CLAIM.  The  requirement  of  the 
Act  of  March  23,  1866,  that  notice  be  served  upon  a 
property  owner  before  issuing  a  sci.  fa.  on  a  claim  against 
his  property  is  not  mandatory  in  the  sense  that  it  cannot 
be  waived  by  the  party  for  whose  benefit  it  was  enacted, 
I.  e,,  the  land  owner.    City  7/.  Schofield,  108. 

An  owner,  who,  having  Icnowledge  of  a  claim  announces 
his  intention  to  contest  it  and  enters  into  an  agreement 
with  the  city  solicitor  for  an  amicable  sci.  fa.  upon  it,  can- 
not, after  judgment  against  him,  be  heard  to  allege,  as 
ground  for  setting  aside  or  opening  the  judgment,  that  the 
city  failed  to  give  the  statutory  notice  before  issuing  the 
sci.  fa. ;  nor  does  the  opening  of  the  judgment  enable 
him  successfully  to  interpose  such  a  defence.    Id. 

An  owner  who  with  knowledge  of  a  claim  against  his 
property  enters  into  an  agreement  with  the  city  solicitor 
for  an  amicable  sci.  fa.  upon  it,  thereby,  in  the  absence  of 
fraud  or  duress,  waives  the  notice  prescribed  to  be  given 
to  property  owners  by  the  Act  of  March  23,  1866.    Id. 

The  right  of  lien  for  curbing  and  grading  is  the  right 
of  the  municipality  and  cannot,  even  with  its  consent,  be 
exercised,  except  where  the  work  is  done  by  its  direction 
and  for  it.    City  of  Chester  v.  Eyre,  216. 

An  affidavit  of  defence  to  a  sci.  fa.  sur  municipal  claim 
denying  that  the  city  authorized  the  work,  for  which  the 
lien  is  filed,  to  be  done  is  sufficient.    Id. 

A  municipal  claim  for  the  filling  of  a  well  may  sustain 
the  filing  of  a  lien  for  the  abating  of  a  nuisance.  (C.  P.) 
City  of  Philadelphia  v.  Goudey,  246. 

Municipal  claims  for  paving,  etc.,  are  in  rem  and  there 
is  no  authority  for  dividing  up  the  assessment  and  filing  a 
lien  against  the  right  and  title  of  one  joint  owner.  City 
of  Reading  v.  O'Reilly,  489. 

MX7NICIPAI.  IMPROVEMENTS.  The  Act 
of  May  16,  1891,  providing,  inter  alia,  for  the  construc- 
tion of  sewers  and  assessment  for  the  cost  and  expense  of 
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same,  gives  no  authority  to  the  viewers  to  assess  any 
but  property  on  the  line  of  the  improvement  nor  could  it 
constitutionidly  have  done  so.  lie  Sewer  on  Park  Ave- 
nue, 525. 

The  foundation  of  the  foot  front  rule  of  assessment  for 
street  improvements  is  not  in  uniformity  of  value,  but  in 
uniformity  of  benefit  *  the  latter  is  not  always  and,  per- 
haps, not  even  generally  dependent  on  the  former  or  in 
any  fixed  ratio  to  it ;  therefore,  the  difference  in  value 
of  property  on  the  line  of  an  improvement  will  not  pre- 
vent the  assessment  of  a  claim  upon  it  by  the  front  foot 
rule.    Witman  v,  Cipf  of  Reading,  528. 

While  the  measure  of  the  assessment  is  the  amount  of 
the  benefit,  jet  it  is  Hmited  to  the  cost  of  the  improve- 
ment.   Id. 

See  Taxation.    Re  Park  Avenue,  525. 

MUNICIPALITT.  Township  authorities  can 
permit  an  entry  upo*^  the  public  roads,  only  so  for  as  the 
public  is  concerned,  but  have  no  power  to  bind  private 
property  or  subject  it  to  a  servitude  for  the  benefit  of  any 
person  or  corporation,  other  than  the  township  and  the 
public  it  represents.  The  carriage  of  passengers  through 
the  township  on  their  journey  from  one  city  or  borough 
to  another  is  in  no  sense  a  township  purpose.  Pennsyl- 
vania R.  R.  Co.  tr.  Montgomery  County  Passenger  Ry. 
Co ,  153 ;  Township  of  Rahn  v.  The  Tamaqua  and 
Lansford  Street  Ry.  Co  ,  165. 

The  right  of  lien  for  curbing  and  grading  is  the  right 
of  the  municipality  and  cannot,  even  with  its  consent,  be 
exercised,  except  where  the  work  is  done  by  its  direction 
and  for  it.     City  of  Chester  v.  Eyre,  216. 

A  city  is  not  bound  to  define  its  future  policy  as  to 
opening  streets.  It  is  liaUe  for  land  taken  and  die  in- 
jury caused  by  opening  streets,  but  not  for  what  it  in- 
tends to  do  or  what  a  landowner  conjectures  may  be  its 
future  action.    J.  G.  Brill  Co.  v,  Philadelphia,  217. 

The  councils  of  a  municipality  have  power  to  validate 
and  ratify  an  act,  assumed  to  be  done  on  its  behalf,  al- 
though such  act  was  not  done  in  accordance  with  any  or- 
dinance or  resolution  passed  before  the  act  was  per- 
formed.   In  re  Shiloh  Street,  219. 

A  municipality  has  a  right  to  recognize  a  moral  obli- 
gation as  a  good  consideration  for  the  payment  of  public 
money.     Biuley  v,  Philadelphia,  236. 

A  municipality  which  employs  an  independent  con- 
tractor to  do  a  piece  of  work,  which  is  not  unlawful  in 
itself,  is  not  responsible  for  injury  occurring  through  the 
negligent  performance  of  said  work.  Heidenwag  v. 
Philadelphia,  281. 

A  municipality  may  lawfully  make  a  contract  for  the 
preparation  and  setting  off  of  fireworks  within  its  limits. 
Id. 

Where  a  person  walking  upon  the  street  of  a  city  is  in- 
jured by  the  sudden  opening  of  the  doors  of  a  building 
used  by  the  fire  depaitinent,  he  is  entitled  to  recover  dam- 
ages from  the  city,  if  the  necessary  and  natural  and  prob- 
able operation  of  the  doors  be  dangerous,  although  ac- 
companied by  the  use  of  ordinary  care.  Kies  v,  Qty  of 
Erie,  426. 

If  the  accident  could  have  been  provided  against  by 
the  use  of  reasonable  care  on  the  part  of  the  firemin 
opening  the  door  the  city  is  not  answerable.    Id. 

It  is  only  the  first  or  original  pavement,  whatever  it  be 
composed  of,  converting  a  common  road  into  a  street,  for 
which  the  municipality  can  charge  the  abutting  property- 
owner.     Philadelphia  v,  Eddleman,  438. 

As  the  municipality  has  the  exclusive  right  to  deter- 
mine when  and  with  what  material  the  conversion  of  a 
road  to  a  street  shall  take  place,  it  is  essential  to  a  first 
paving,  such  as  shall  exonerate  the  abntting  owner  from 
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farther  charge  for  improvement,  that  it  shall  be  laid  or 
adopted  by  the  municipal  authority.     Id. 

Notice  to,  of  unsecured  condition  of  contrivances  in 
public  grounds.  See  Notice.  Glase  v,  Qty  of  Phila- 
delphia. 453. 

MURDBR.  The  penalty  for  murder  in  the  first 
degree  is  hanging  and  there  is  no  penalty  of  corruption 
of  blood  or  forfeiture  of  estate  for  the  crime  of  murder. 
Carpenter's  Estate,  516. 

The  murder  by  a  son  of  his  father  will  not  destroy  the 
son's  right  of  inheritance  in  his  father's  estate.    Id. 

NATIONAL  BANKS.  The  Tax  Act  of  1891  is 
not  in  conflict  with  the  condition  of  U.  S.  R.  S.,  section 
5219,  allowing  a  State  to  tax  stock  of  national  banks,  t.  e., 
that  the  taxation  thereof  shall  not  be  at  a  greater  rate 
than  that  assessed  upon  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  such  State.  G>mmonwealth  v. 
Merchants  &  Manufacturers  National  Bank,  291. 

Membership  of  a  clearing-house  association  and  the 
issue  of  clearing  house  certificates  do  not  violate  any  of 
the  statutes  of  the  United  States  referring  to  national 
banks.     Philler  v,  Patterson,  416. 

NBGLIGBNCB.  Where  a  rule  of  court  pro 
rides  that  **t>uch  items  of  claim  and  material  averments 
of  fact  as  are  not  specifically  traversed  and  denied  by  the 
answer  shall  be  taken  as  admitted/'  an  undenied  allega- 
tion of  negligence  is  not  to  be  "taken  as  admitted,"  if 
the  relations  of  defendant  to  plaintiff  do  not  legally  sup- 
port the  duty  alleged  to  have  been  neglected.  Farmers 
and  Mechanics  Bank  v.  Third  National  Bank,  47. 

Where  it  is  clearly  shown,  by  the  testimony  produced 
by  the  plaintiff,  that  the  accident  upon  which  action  is 
brought  was  caused  solely  by  a  reckless  disregard  of 
clearly-defined  and  well-understood  duties  by  co-em- 
ployees of  the  person  killed,  there  is  no  question  for  the 
jury.    Kennclty  v.  B.  &  O.  R.  R.  Co.,  50. 

An  express  train  of  a  certain  railroad  came  within  one 
hundred  miles  of  its  terminus  P.,  two  hours  and  eleven 
minutes  late.  There  the  engineer  received  a  telegraph 
order  to  run  to  P.,  two  hours  late.  By  the  rules  of  the 
road  this  meant  that  a  track  clear  of  all  freight  trains 
would  be  kept  for  it,  but  that  the  engineer  must  run  with 
reference  to  the  schedule  time  of  all  passenger  trains.  At 
the  time  an  accommodation  was  running  on  its  scfiedule 
time  to  P.,  and,  to  obey  the  telegraphic  order,  the  express 
train  would  have  to  pass  it,  or  to  run  behmd  it  in  accord- 
ance with  the  general  rule  to  which  such  orders  were 
subject.  The  express  train  overtook  and  ran  into  the  ac- 
commodation train,  killing  K.,  the  brakeman  and  assis- 
tant baggage  master  on  thrt  train :  Aeld,  the  accident  was 
caused  by  ih«  gross  negligence  of  the  engineer  in  run- 
ning his  train,  in  violation  of  the  rules  of  Sit  road,  and 
there  could  be  no  recovery  against  the  company  for  K.'s 
death.    Id. 

When  the  evidence  of  the  plaintiff  is  clearly  sufficient 
to  show  negligence  on  the  part  of  the  defendant,  the  fact 
that  it  is  directly  contradicted  in  every  essential  parti- 
cular by  the  witnesses  of  the  defendant  does  not  author- 
ize a  peremptory  instruction  to  find  for  defendant.  Link 
V.  Phila.  &  Read.  R.  R.  Co.,  21. 

L.  approached,  along  a  public  highway,  a  railroad 
crossing  where  there  were  five  tracks,  on  two  of  which 
trains  were  standing  with  their  engines  blowing  off  steam 
and  one  train  in  such  a  position  as  to  interfere  with  the 
view  of  the  tracks.  L.  was  struck  as  he  reached  the 
fourth  track  by  a  rapidly-moving  train  and  killed.  It  ap- 
peared that  in  the  vicinity  of  the  crossing,  he  stopped, 
looked  and  listened  and  that  any  sounds  he  might  have 
heard  were  deadened  by  the  noise  made  by  the  standing 
engines :  i/A/,  there  was  nothing  to  warrant  a  declara- 


don  as  a  matter  of  law  that  the  deceased  was  guilty  of 
contributory  negligence;  (2),  that  the  question  whether 
L.  stopped  at  the  best  point  to  look  for  the  approach  of 
a  train  was  for  the  jury.     Id. 

Under  the  above  state  of  facts,  it  would  not  be  error  to 
refuse  to  charge  that  if  the  engineer  of  the  train  which  in- 
jured L.  blew  his  whistle  at  the  proper  place  and  such 
whistle  could  be  heaird  at  the  crossing,  there  could  be  no 
recovenr,  as  such  point  ignored  the  condition  of  the  cross- 
ing at  the  time  of  the  accident.    Id. 

Where  there  is  evidence  that  an  electric  bell,  one  of 
the  signals  at  a  railroad  crossing,  was  out  of  order  and 
that,  before  the  accident,  it  rang  so  lighUy  that  it  was  dif- 
ficult to  hear  it,  it  may  be  shown  that  the  defendant  re- 
paired it  a  day  or  two  after  the  accident.    Id. 

Plaintiff  took  passage  with  his  horse  and  wagon  upon 
a  ferry-boat ;  a  tug  passing  sounded  its  whistle  which 
frightened  the  horses  on  the  boat  and  plaintiff's  horse 
backed  against  the  entrance  rail  of  the  boat,  which,  being 
in  a  defective  condition,  broke  and  let  the  plaintiff^s 
horse  and  wagon  fall  into  the  river :  i/A/,  that,  as  the 
whisding  was  not  out  of  the  ordinary  course  of  things 
and  as  it  was  not  out  of  the  ordinary  and  usual  habit  of 
horses  to  take  fright  at  such  sounds,  the  ferryman  was  re- 
quired to  have  foreseen,  and  provided  against,  the  con- 
sequences of  such  fright  on  the  part  of  the  horses  carried 
by  him,  and  that  the  breaking  of  the  rail,  by  the  pushing 
of  a  frightened  horse  against  it,  was  the  natural  and  prol^ 
able  consequence  of  the  use  of  a  defective  bar  and  that 
such  use  constituted  negligence,  which  was  the  prox- 
imate cause  of  the  plain&'s  injuries.  Sturgis  v,  Kountz, 
78. 

Where  a  person  is,  through  the  act  and  invitation  of  a 
carrier,  in  a  place  of  danger  from  which  he  cannot  ex- 
tricate himself,  without  risk  of  greater  danger,  and  is  thus 
injured  through  the  act  of  the  carrier's  agent,  he  cannot 
be  held  guilty  of  contributory  negligence.  Dennis  v. 
Pittsburgh  &  Castle  Shannon  R.  R.  Co.,  81. 

Where  the  testimony  is  that  a  conductor  of  a  rail- 
way car  announced  **there  is  room  inside  here ;  this 
train  is  going  out  right  away";  that,  led  by  suCfa  an- 
nouncement, plaintiff  got  upon  the  platform  of  the  car 
and  found  it  so  crowded  that  he  could  not  get  indde 
and,  in  the  meantime,  others  had  crowded  behind  him, 
so  that  he  could  not  get  off;  that  some  one,  having  got 
upon  the  car  and  finding  it  a  wrong  one,  was  commanded 
by  the  conductor  to  get  off ;  that  the  conductor  began 
pushing  the  passengers  to  make  way  for  this  person, 
whereby  the  plaintifi  was  pushed  badcward  through  an 
opening  in  the  platform  railing ;  there  is  sufficient  evi- 
dence to  sustain  a  verdict  against  the  railway  company ; 
if  the  above  statement  of  facts  is  contradicted,  the  case  is 
for  the  jury.     Id. 

The  question  of  the  rate  of  speed  at  which  a  car  may 
be  going  at  the  time  of  an  accident  is  one  of  fact  and, 
solely,  for  the  jury,  if  this  speed  be  found  to  be  too  great, 
considering  the  conditions  of  the  case,  the  company  is 
n^ligent.    Thatcher  v.  Central  Traction  Co.,  84. 

Where  there  is  conflicting  testimony  bearing  on  the 
question  of  defendant's  negligence  and  the  alleged  con- 
tributory negligence  of  the  deceased,  the  case  cannot  be 
withdrawn  from  the  jury,  without  manifest  usurpation  of 
authority  and  invasion  of  the  province  of  the  jury.  la- 
quinta  v.  Citizens  Traction  Co.,  86. 

A  tinsmith  employed  by  a  railroad  company  was  en- 
gaged in  makins  repairs  on  the  roof  of  a  paneneer  car 
which  was  standing  on  a  side  track.  He  was  told  tibat  the 
car  would  remain  were  until  noon,  but,  when  he  had 
been  on  the  roof  but  a  short  time,  the  car  was  drawn 
rapidly  forward  and  he  was  struck  by  a  wire  stretched 
across  the  track  a  few  feet  above  the  roof  of  the  car : 


Digitized  by 


Google 


6o2 


INDEX. 


HfBGUJOBNCB—CdfUimted, 

kildf  there  wms  nothing  to  call  for  nnusaal  vigilance  on 
plaintiff's  part  and  the  question  of  the  negligence  of  the 
defendant  was  properly  left  to  the  jary.  Stoltenburg  v, 
Pittsbuigh  <fc  Lake  Erie  R.  R.  Co.»  87. 

In  an  action  for  damages  caused  by  a  runaway  horse, 
the  case  went  to  the  jury  upon  the  question  whedier  the 
flight  of  the  horse  was  chargeable  to'  the  negligence  of 
the  driyer.  It  was  not  error  in  such  case  to  tell  the  jury 
that,  if  they  found  the  driver's  negligence  was  the  cause 
of  the  escape  of  the  horse,  the  disposition  of  the  horse  was 
immaterial.    Wissler  v,  Walah^  114. 

In  an  action  of  trespass  against  a  street  railway  com- 
pany, which  IS  bound  to  keep  the  cartway  '<in  good  re- 
pair,'* it  is  the  province  of  the  jury  to  find  whether,  had 
proper  care  been  exercised  by  the  company  in  keeping 
their  tracks  in  good  condition,  the  plaintiff  would  have 
suffered  injuries  or  not  Gilton  v.  flestonville  Pass.  Ry. 
Co.,  143. 

The  measure  of  damages  in  case  of  negligence  on 
the  part  of  a  common  carrier  who  has  failed  to  deliver 
goods  in  due  time  is  the  market  value  of  the  goods  at  the 
point  of  destination  at  the  time  when  under  ordinary 
circumstances  they  should  arrive.  Ruppel  v,  Allegheny 
Valley  Ry.  Co.,  aio. 

A  municipality  which  employs  an  independent  con- 
tractor to  do  a  piece  of  work,  which  is  not  unlawful  in 
itself,  b  not  responsible  for  injury  occurring  through  the 
negligent  performance  of  said  work.  Heidenwag  v* 
Philadelphia,  a8i. 

The  erection  of  a  scaffolding,  necessary  for  the  purpose 
of  supporting  set  pieces  or  fireworks,  is  within  the  con- 
templation of  a  contract  for  the  display  of  fireworks,  spe- 
cifying such  set  pieces,  and  for  the  erection  and  care  of 
such  scaffolding  the  independent  contractor  for  the  dis- 
play of  the  fireworks  is  responsible  and  not  a  municipal 
ity  which  has  engaged  him  to  make  such  display.     Id. 

An  allegation  of  negligence  in  respect  of  speed  cannot 
be  sustained  without  testimony  showing  a  standard  and 
further  testimony  showing  the  violation  of  the  standard. 
Yingst  V.  Lebanon  &  Annville  Street  Ry.  Co.,  320. 

In  an  action  for  injuries,  caused  by  a  horse  having  been 
frightened  by  an  electric  car,  it  appeared  that  as  the  car 
approached  the  horse  became  frightened  and  turned 
round  and  the  wagon  was  upset  The  only  direct  evi- 
dence on  the  part  of  the  plaintiff  as  to  the  speed  of  the 
car,  which  plaintiff  alleged  was  the  cause  of  the  acci- 
dent, was  her  own  testimony  which  was  to  the  effect  that 
the  car  was  going  fast,  but  she  could  not  say  how  fast 
On  the  other  hand  two  of  her  witnesses  gave  testimony 
which  showed  that  the  car  was  not  going  faster  than  a 
man  could  walk,  and  that  the  horse  £d  not  become 
frightened  until  the  car  was  within  30  feet  of  it :  keld^ 
there  was  no  evidence  of  negligence  which  could  be  sub- 
mitted to  the  jury.     Id. 

Where  the  evidence  shows  that  the  deceased,  to  re- 
cover for  whose  death  the  action  is  brought, 
killed  by  the  defendant's  train  at  a  grade  crossing  and 
that,  in  approaching  this  crossing,  at  a  point  about  40 
feet  from  the  track  an  approaching  train  could  be  seen 
for  800  or  1000  feet  and,  as  this  (Ustance  diminished  in 
approaching  the  track,  the  view  of  the  railroad  was  rap- 
idly extended,  until,  at  the  crossing  and  before  getting  to 
it,  a  train  could  be  seen  for  more  than  one  third  of  a 
ndle,  a  non-suit  should  be  entered,  notwithstanding  evi- 
dence  that  the  deceased  stopped,  looked  and  listened  40 
feet  from  the  railroad.  Gangawer  v,  P.  d(  R.  R.  Co., 
356. 

The  measure  of  the  duty  of  a  railroad  company  to- 
ward a  person  who  is  on  the  platform  of  a  station  and 
who  is  either  a  passenger  or  is  about  to  become  one,  hav- 
ing purchased  a  ticket,  is  that  the  company  must  take  all 
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the  care  for  his  safety  that  foresight  can  suggest    (C.  P.) 
Wood  V.  Pennsylvania  R.  R.  Co.,  410. 

The  responsibility  for  negligence  does  not  extend  to 
all  the  consequences  that  may  by  possibility  result  from 
that  negligence,  but  to  those  consequences  only  that,  un- 
der the  circumstances,  might  and  ought  to  have  been 
foreseen.     Id. 

Where  a  person,  walking  upon  the  street  of  a  city  is 
injured  by  the  sudden  opening  of  the  doors  of  a  build- 
ing, used  by  the  fire  department,  he  is  entitled  to  re- 
cover damages  from  the  city,  if  the  necessary  and  natural 
and  probable  operation  of  die  doors  be  dangerous,  al- 
Uiough  accompanied  by  the  use  of  ordinary  care.  Kies 
V.  City  of  Erie,  426. 

If  the  accident  could  have  been  provided  against  by 
the  use  of  reasonable  care  on  the  part  of  the  fireman, 
when  opening  the  door,  the  city  is  not  answerable. 
Id. 

Plaintiff  was  injured  by  falling  astride  the  cover  of  a 
manhole  of  defendant,  which  revolved  to  a  vertical  posi- 
tion. The  testimony  showed  that  the  accident  occurred 
in  a  public  park,  that  the  manhole  was  close  to  a  column 
and  that  plaintiff  was  excited  and  running  to  get  around 
the  column :  keld,  that  whether  he  exercised  due  care 
under  the  circumstances  was  a  question  for  the  jury. 
Glase  V.  City  of  Philadelphia,  453. 

Where  any  one  goes  upon  a  railroad  track  unneces- 
sarily, and  thus  voluntarily  assumes  a  position  of  peril, 
he  is  guilty  of  contributory  negligence  and,  if  he  be  in- 
jured by  a  car  running  upon  the  track,  he  cannot  re- 
cover damages.    Dell  v.  Phillips  Glass  Co.,  467. 

D.,  employed  as  a  mail  carrier  by  a  railroad  company 
to  carry  mail  bags  to  and  from  the  station  on  the  arrival 
and  departure  of  trains,  came  to  the  station  one  night  af- 
ter dark  and  some  ten  minutes  before  a  train  was  due. 
While  waiting  for  the  train,  he  stood  between  the  rails  of 
a  siding  and  was  struck  and  killed  by  a  box  car  which 
broke  loose  from  its  brakes  some  distance  off  and  com- 
ing down  grade  broke  through  the  switch  and  followed 
the  siding  to  where  D.  was  standing :  held,  that  D.  was 
guilty  of  contributory  negligence.    Id. 

Stbrrett,  C.  J.,  dissented  on  the  ground  that  the  ques- 
tion of  negligence  was  for  the  jury. 

In  an  action  in  trespass  for  damages  for  injuries  re- 
ceived while  working  under  the  direction  of  a  foreman, 
appointed  by  the  authority  of  the  defendant,  if  the  facts 
wluch  would  constitute  the  foreman  a  vice  principal  are 
contradicted,  the  case  must  be  passed  upon  by  the  jury 
and  must  be  presented  to  them  free  from  assumption  ci 
proof  of  the  relations  being  established.  Evilhock  v. 
Philadelphia,  Harrisbur^jr  &  Pittsburgh  R.  R.  Co.,  568. 

NBaOTLA.BLB  PAPBR.  One  who  takes  nego- 
tiable paper,  on  the  face  of  which  is  an  apparent  al- 
teration, is  not  an  innocent  holder  for  value.  Gettys- 
burg National  Bank  v.  Chisolm,  472. 

Any  alteration  of  negotiable  paper,  incraudng  the 
liability  of  the  maker  without  his  knowledge,  is  a  forg- 
ery and,  if  apparent  on  the  face,  is  notice  to  an  endorsee. 
Id. 

Where  an  interlineation  of  the  words  <*with  interest  at 
six  per  cent"  is  made  after  the  signature  of  a  note  by 
the  maker,  and  without  his  knowledge,  one  who  takes 
such  note  cannot  claim  to  recover  as  an  iitnocent  holder 
nor  can  he  disregard  the  interlineation  and  recover  the 
face  value,  without  the  interest    Id. 

NON-SUIT.  When  an  issue  of  fiict  is  raised,  al- 
though the  testimony  is  not  presented  in  a  clear  and  or- 
derly manner  and  is  far  from  being  clear  and  convincing, 
it  is  a  matter  for  the  jury  and  a  non-suit  should  not  be 
entered.     Fitzwater  v.  Kirk,  113. 

NOTICB.     See    Landlord  and  Tknant.    Ash- 
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hnnt  V,   Eastern  Pennsylvania   Phonograph  G>mpany, 
60. 

The  general  rtile  is  that  notice  of  a  lease  will  affect 
the  purchaser  of  real  estate  with  notice  of  the  covenants 
contained  in  it.  An  agreement,  however,  giving  the  ten- 
ant an  option  to  purchase,  although  incorporated  in  a 
lease,  is  not  a  part  of  it,  but  is  a  distinct  agreement  bav- 
ing  no  necessary  connection  with  the  lease,  is  unusual 
and  not  to  be  expected.    Wertheimer  v,  Thomas,  309. 

Where  plaintiff  is  injured  by  falling  upon  the  cover  of 
a  manhole  of  defendant,  which  revolved  in  a  vertical  po- 
sition, being  unFecured,  the  question  whether  the  defen- 
dant, a  municipality,  had  actual  or  constructive  notice  of 
the  unsecured  condition  of  the  manhole  is  a  question 
for  the  jury.     Glase  v.  City  of  Philadelphia,  453. 

Any  alteration  of  negotiable  paper,  increasing  the 
liability  of  the  maker  without  his  knowledge,  is  a  forg 
ery  and,  if  apparent  on  the  face,  is  notice  to  an  endorsee. 
Gettysburg  National  Bank  v.  Chisolm,  472. 

A  lessee,  having  given  the  requisite  notice  under  the 
terms  of  bis  lease  of  his  intention  to  surrender  possession 
at  the  end  of  the  current  term,  cannot  escape  liability  for 
the  rent  of  another  term  if  he  remain  in  possession  after 
the  beginninc:  of  a  new  term.    Graham  v.  Dcmpsey,  533. 

NUISANCB.  A  city  may  authorize  a  scsJ[old- 
ing  to  be  erected  on  its  highway  or  bridge  for  the  pur- 
pose of  the  exhibition  of  fireworks  and  such  scaffolding 
IS  not  a  nuisance  per  se,  Heidenwag  v.  Philadelphia, 
281. 

OFFBR.  An  offer  of  sale  of  land  at  a  certain  price 
without  more  is  in  the  present,  only,  and  may  be  withdrawn 
at  the  next  moment  unless  accepted.  There  is  given  by 
the  offer  no  time  for  consideration,  which  the  jury  may 
Bnd  reasonable  or  otherwise,  unless  by  the  agreement  or 
concession  of  the  party  making  the  offer.  Vincent  v. 
Woodland  Oil  Company,  52. 

Olla  LBA8B.  Abandonment  of  oil  lease.  See 
Abandonmbnt.     Hartley  v.  Phillips,  19. 

A  forfeiture  clause  in  an  oil  or  mining  lease  is  for  the 
benefit  of  the  lessor,  and  no  act  of  the  lessee  can  pro- 
duce a  forfeiture  without  the  concurrence  of  the  lessor. 
Bartley  v,  Phillips,  19. 

B.  leased  certain  land,  amounting  to  seventy  acres,  to 
S.,  for  the  purpose  of  exploring  for  and  obtaining  oil  or 
gas,  at  a  rental  of  three  dollars  per  acre  per  annum,  and 
one- eighth  of  the  oil  and  gas  produced,  with  the  usual 
transportation  for  the  same.  The  lease  was  for  three 
years,  or  while  oil  or  gas  was  produced  from  the  demised 
premises  in  paying  quantities.  The  continuance  of  the 
le^se  beyond  three  years  was  contingent  upon  the  pro- 
duction of  oil  or  gas  in  such  quantities  witlun  that  time, 
and  it  contained  the  following  reservation :  ''Reserving 
therefrom  four  acres  around  the  buildings  upon  which  no 
wells  are  to  be  drilled  without  the  written  consent  of 
both  parties,  the  boundaries  of  which  are  to  be  desig- 
nated and  fixed*'  by  B.  S.  drilled  two  wrll.c.  One  was 
not  worth  opening,  and  he  abandoned  it.  The  other, 
which  produced  oil  in  paying  quantities,  was  drilled 
within  the  reservation  with  the  written  consent  of  B. 
and  S.  The  tenant,  S.,  then  assigned  his  interest  in  the 
lease  to  R.  and  F.,  who  drilled  two  other  wells,  one  of 
which  was  useless,  but  the  other  produced  oil  and  gas  in 
paying  quantities.  At  the  end  of^the  three  years  R.  and 
F.  tendered  the  rent,  which  was  payable  in  advance,  but 
D.  refused  to  receive  it,  and  brought  ejectment  to  recover 
tiie  land,  claiming  that  the  paying  well  drilled  by  R.  and 
F.  had  been  diilled  withm  the  reservation  widiout  his 
consent  and  that  by  its  terms  the  lease  expired  at 
the  end  of  three  years,  no  paying  well  having  been 
drilled  under  the  lease  within  that  time.    It  was  in  evi- 
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dence  that  B.  had  always  received  rental  upon  the  full 
seventy  acres,  and  had  never  notified  R.  and  F.  that  the 
well  was  within  any  reservation,  and  had  always  accepted 
his  eighth  share  of  the  oil  produced  by  it ;  keid  (i),  that 
the  reservation  was  merely  a  stipulation  that  wells  should 
not  be  dug  within  certain  boundaries  designated  by  the 
lessor  without  his  consent ;  (2),  that  when  such  consent 
was  g  ven,  and  resulted  in  the  establishment  of  a  paying 
well,  the  effect  was  the  same  as  if  it  had  been  constructed 
outside  the  boundaries  ;  (3),  that  this  construction  was  in 
accordance  with  the  understanding  of  the  parties,  as 
shown  by  their  conduct  in  the  payment  and  acceptance 
of  the  rent.     Balfour  v.  Russell,  225. 

ORDINANCE.  An  ordinance  authorizing  the 
use  of  a  street  will  be  regarded  a^  a  contract,  and,  if 
obtained  by  bribery,  will  not  be  recognized  by  a  court  of 
equity.    Thomas  v.  The  Inter-County  Street  Ry.  Co.  176. 

An  ordinance  passed  at  one  regular  meeting  should  be 
promptly  placed  in  the  hands  of  the  burgess,  who  will 
then  nave  until  the  next  regular  meeting  for  examination 
and  decision.  McMichaef  v.  The  Inter-County  Street 
Ry.  Co.,  179. 

A  burgess,  who  claims  that  an  act  which  is  justified 
under  color  of  an  ordinance  is  illegal  because  the  ordi- 
nance had  been  returned  by  him  with  his  veto,  is  a 
proper  party  to  a  bill  to  restrain  the  commission  of  the 
aa.    Id. 

The  Act  of  May  i,  1876,  in  reference  to  cities  not  of 
the  first  class,  enacting  that  an  ordinance  for  paving  shall 
not  be  valid  unless  a  plan  be  made  and  attached  to  the 
ordinance  before  its  passage,  means  that  the  plan,  esti- 
mates, etc.,  shall  be  made  in  view  of  the  ordinance, 
aty  of  Reading  v.  O'ReUly,  489. 

The  prerequisites  to  the  passage  of  an  ordinance  must 
be  had  with  direct  reference  to  and  in  the  very  course  of 
the  legislation  itself;  otherwise  the  main  object  of  the 
statute  is  not  accomplished.     Id. 

ORPHANS'  COURT.  The  Orphans*  Court  has 
no  jurisdiction  to  make  a  decree,  ordering  a  conveyance 
by  an  executor  or  trustee,  under  a  power  conferred  by  will, 
unless  the  aid  of  the  court  is  required  to  supply  some 
omission  in  the  terms  of  the  instrument  creating  the 
power.     Schwartz's  Estate,  337. 

PAPER  BOOK.  A  paper  book  which,  in  lieu  of 
the  history  of  the  case  contains,  under  that  title,  an  aver- 
ment of  facts  without  proof  and  an  argument,  is  defec- 
tive and  liable  to  be  quashed  on  motion.  Young  v,  Pat- 
terson, 100. 

PARDON.  A  pardon,  as  a  rule,  does  away  with  the 
future  consequences  of  the  criminal  act  as  completely  as 
if  it  had  never  been  committed.    Diehl  v,  Rodgers,  447. 

The  pardoning  power  under  the  Constitution  is  not  re- 
garded as  a  prerogative  claim  of  divine  right,  but  as  an 
adjunct  to  the  administration  of  justice,  recognized  in  all 
civilized  governments  as  necessary  hj  reason  of  the  falli- 
bility of  human  laws  and  human  tribunab.  The  power 
so  recognized  is  granted  without  distinetion  in  reg^urd  to 
offences  or  their  consequences,  with  no  exception  or  limi- 
tation but  that  of  impeachment ;  hence  a  pardon  restores 
competency  to  a  witness  who  has  been  convicted  and 
sentenced  for  perjury,  notwithstanding  the  Acts  of  March 
31,  i860,  and  May  23,  1877.     Id. 

PAROL  DBFBASANCB.  See  Mortgagb.  Burr 
V,  Kase,  284. 

PARTITION.  If  the  evidence  of  a  parol  partition 
of  land  depend  upon  the  declarations  of  the  parties  to 
third  persons  in  the  course  of  conversation,  these  decla- 
rations must  be  specific  and  definite  as  to  the  contract 
and  its  terms.     Howell  v,  Mellon,  484. 

PARTNBR8HIP.    At  common  law,  an  agreement 
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to  adTance  money  to  a  business  concern  and  to  receive 
a  share  of  the  profits  of  the  business,  makes  the  lender  a 
partner  in  the  business,  so  far  as  concerns  third  persons. 
Wesselsv.  Weiss,  iii. 

Where  a  loan  of  money  to  an  individual  or  a'  firm  has 
been  made  upon  an  agreement  to  receive  a  share  of  the 
profit  of  the  business  of  the  borrower  as  compensation  for 
the  use  of  the  money,  the  exemption  from  liability  as  a 
partner  under  the  Act  of  April  6,  1870,  P.  L.  56,  is  on 
conditi  >n  that  the  agreement  shall  be  in  writing,  and  that 
the  share  of  profits  shall  be  in  lieu  of  interest ;  a  devia- 
tion from  the  requirements  of  the  statute  has  the  effect  of 
imposing  a  liability  as  a  partner.     Id. 

Where  A.  loans  to  B.  money,  and  there  is  an  agreement 
in  writing  that  A.  shall  receive  a  percentage  of  the  profits 
of  B.  s  business  and  there  is  also  an  oral  agreement  that 
A.  s&all  receive  interest  on  the  loan,  there  is  not  a  suffi- 
cient compliance  with  the  Act  of  April  6,  1870,  as  the 
entire  contract  is  not  in  writing  and  the  lender  receives  a 
share  of  profits  in  addition  to  interest,  and  A.  becomes 
liable  as  a  general  partner  in  B/s  business.     Id. 

When  an  a^eement  entered  into  shows  the  intention 
of  the  parties  thereto  to  become  joint  owners  in  the  busi- 
ness to  be  carried  on,  they  are  partners,  and  it  is  not  nec- 
essary to  consider  whether  they  would  become  such 
againat  their  will,  by  operation  of  law.  Merrall  v,  Dob- 
bins, 451. 

Partnership  creditors  have  no  right  to  come  against  the 
separate  estate  of  one  of  the  partners,  until  the  separate 
creditors  have  been  paid  the  phncipsd  of  their  debts  in 
full,  unless  there  be  no  partnership  property  and  no  solv- 
ent surviving  partner.  (O.  C.)  Stanffer's  Estate,  150. 
Partnership  creditors,  after  exhausting  the  fund  in  the 
life^me  of  all  the  partners,  cannot  come  pari  passu  with 
separate  creditors  against  the  separate  estate  of  one  who 
subsequently  dies.  Rights  of  partnership  creditors  a» 
against  separate  creditors  are  not  affected  or  enlarged  by 
the  fact  that  a  firm  debt  was  reduced  to  judgment.  Id. 
Notice  having  been  given  by  a  partner  of  his  intention 
to  withdraw,  in  accordance  with  articles  of  association, 
bat  the  subsequent  conduct  of  the  partners  being  incon- 
sistent with  his  having  severed  the  partnership  relation, 
the  said  relation  will  continue.    Smith  v.  Erwin,  339. 

PARTY  "WALIa.  A  landowner,  desiring  to 
build  entirely  on  his  own  land,  had  his  lines  surveyed 
by  the  district  surveyor  and  directed  his  builder  to  keep 
within  the  line  in  building  the  waU.  After  the  building 
was  up  it  was  discovered  that  while  the  wall  proper  was 
within  the  owner's  line,  a  portion  of  the  foundation  be- 
low the  surface  extended  one  and  three-eighth  inches 
into  the  adjoining  property :  h^ld,  the  wall  was  not  a 
party  wall,  but  a  trespass.     Pile  v,  Pedrick,  220. 

PA8SBNGBR  RAIL'WAT.  Township  author- 
ities can  permit  an  entry  upon  the  public  roads,  only,  so 
far  as  the  public  is  concerned,  but  have  no  powers  to 
bind  private  property  or  subject  it  to  a  servitude  for  the 
benefit  of  any  person  or  corporation,  other  than  Uie  town- 
ship and  the  public  it  represents.  The  carriage  of  pass 
engers  through  the  township  on  their  journey  from  one 
city  or  borough  to  another  is  in  no  sense  a  township  pur- 
pose. Pennsylvania  R.  R.  Co  v,  Montgomery  County 
Passenger  Ry.  Co.,  153;  Townsjiip  of  Rahn  v.  The  Ta- 
maqua  and  Lansford  Street  Ry.  Co.,  165. 

The  requirement  of  the  i6th  section  of  the  Act  of 
May  14,  1889,  that  a  company  shall  construct  its  street 
railway  and  complete  it  within  two  years,  is  not  a  privi- 
lege, but  a  limitation  on  the  jMrivileges  or  franchise  other- 
wise granted.  Township  of  Plymouth  v.  Chestnut  Hill 
and  Norristown  Ry.  Co.,  3 1 7. 

A  consent  revoked,  in  accordance  with  the  terms  on 
which  it  was  originally  granted,  is  the  same  as  none  at 


PASSBNGBR  SLAXL'WA.'Y-^QmHnued, 
all  and  the  revocation  is  no  more  a  forfeiture  of  the  char- 
ter or  franchises  of  the  company  than  refusal  of  consent 
in  the  first  instance  would  have  been.    Id. 

Where  a  railroad  company  is  subject  to  the  ordinances 
of  councils  requiring  them  to  pave  and,  upon  refusal, 
authorizing  the  stopping  of  their  cars  until  the  ordinance 
is  fully  complied  with,  evidence  of  the  injury  suffered  by 
such  stopping,  as  a  set-off  to  a  claim  against  the  com- 
panies for  the  cost  of  paving  is  irrelevant.  1%iladelphia 
V.  Thirteenth  and  Fifteenth  Streets  Ry.  Co. ,  428. 

In  an  action  of  trespass  against  a  street  railway  com- 
pany which  is  bound  to  keep  the  cartway  ''in  good  re- 
pair," it  is  the  province  of  the  jury  to  find  whether  had 
proper  care  been  exercised  by  the  company  in  keeping 
their  tracks  in  good  condition  the  plaintiff  would  have 
suffered  injuries  or  not.  Gilton  v,  Hestonville  Pass.  Ry. 
Co.,  143- 

PATENT.  A  license  to  manufacture  patented  ar- 
ticles is  in  the  nature  of  a  monopoly  and  he  who  enjoys 
this  right  must  pay  the  agreed  consideration  for  it, 
though  the  patent  may  not  be  valid  in  law,  but  when  it 
ceases  to  be  a  monopoly  and  others  participate  in  the 
manufacture  of  the  goods  there  is  a  failure  of  considera- 
tion and  he  is  no  longer  obliged  to  pay.  Edison  Co.  v. 
Thackara  Mfg.  Co.,  276. 

PAVING.  To  a  scire  facias  on  a  manidpAl  claim 
for  paving  the  street  in  front  of  defendant's  lot,  defend- 
ant filed  an  affidavit  setting  forth  that  the  street  in  ques- 
tion was  occupied  by  the  tracks  of  the  Philadaiphia 
and  Delaware  River  R.  R.  Co.  and  that  by  the  special 
Act  of  June  9,  1857,  P.  L.  802,  and  the  ordinance  of  the 
city  of  Philadelphia,  passed  July  7,  1857,  the  said  com- 
pany is  required  to  be  at  the  expense  of  paving  the 
streets  occupied  by  its  tracks  :  held^  the  affidavit  made 
out  an  apparent  non-liability  of  the  defendant  and  was 
sufficient  to  prevent  the  entry  of  judgment.  City  v. 
Bowman,  138. 

The  duty  to  repair  a  street,  where  it  exists,  extends  to 
the  replacement  of  an  old  pavement  by  a  new  one  of  a 
different  and  improved  kind.  Philadelphia  v.  Thirteenth 
and  Fifteenth  Streets  Ry.  Co.,  428. 

It  is  only  the  first  or  original  pavement,  whatever  it 
may  be  composed  of,  converting  a  common  road  into 
a  street,  for  which  the  municipality  can  charge  the  abut- 
ting property  owner.     Philadelphia  v.  E^ddleman,  438. 

As  the  municipality  has  the  exclusive  right  to  deter- 
mine when  and  with  what  material  the  conversion  of  a 
road  to  a  street  shall  take  place,  it  is  essential  to  a  first 
pavement,  such  as  shall  exonerate  the  abutting  owner 
from  further  charge  for  improvement,  that  it  shall  be 
laid  or  adopted  by  the  municipal  authority.     Id. 

The  first  pavement,  in  the  legal  sense,  which  exempts 
the  abutting  property-owner  from  liability  for  any  subse- 
quent improvement,  may  be  defined  generally  as  one  that 
is  put  down  originally,  or  adopted  or  acquiesced  in  sub- 
sequently, by  the  municipal  authority  for  the  purpose  and 
with  the  intent  of  changing  an  ordinary  road  into  a 
street  It  may  be  of  macadam  or  of  anything  else.  If 
the  purpose  and  intent  be  wanting,  a  mere  surfacing  of 
the  road,  however  carefully  or  expensively  done,  will  not 
be  a  paving,  but,  if  the  intent  and  purpose  be  present,  or 
to  be  fairly  inferred,  then  there  is  a  paving,  whatever 
the  material  may  be.    Id. 

PA7MBNT8.  The  receipt  by  a  creditor  of  debtor's 
note  for  a  debt  does  not  extinguish  the  debt,  unless  it  is 
specially  agreed  that  the  note  be  taken  as  payment 
Doughertv  v.  Bash,  420. 

PBDDLBRS.  The  Act  of  February  6,  1830,  P.  L. 
36,  forbiding  the  peddling  of  clocks  except  by  persons 
who  have  obtained  a  license  is  constitutional.  Common- 
wealth V.  Harmel,  i ;  Conunonwealth  v.  Coon,  5. 
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PENAL  STATUTES.  Penal  statutes  which  in- 
flict  punishment  must  be  strictly  constraed.  Common- 
wealth V,  Junkin,  503. 

PHILADELPHIA.  A  transfer  by  city  councils  of 
an  item  in  an  appropriation  from  one  department  to 
another  is  expressly  recognized  by  Art.  VII.  of  the  Act  of 
June  I,  1885.    Bailey  v,  Philadelphia,  236. 

Art.  VI.  of  the  Act  of  June  i,  1885,  which  prorides 
that  *<no  money  shall  be  drawn  from  the  dty  treasury  ex- 
cept by  due  process  of  law  or  upon  warrants  signed  by 
the  head  of  the  appropriate  department"  was  not  in- 
tended to  interfere  with  the  discretion  of  councils  over 
the  department  to  which  appropriations  should  be  prop- 
erly assigned,  but  to  prohibit  the  city  controller  from 
countersigning  any  warrant  drawn  by  any  department, 
other  than  that  for  which  the  appropriation  was  specific- 
ally made.    Id. 

The  words  "appropriate  department"  include  all  offi- 
cials charged  with  duties  pertaining  to  the  city  govern- 
ment for  whose  expenses  the  city  is  obliged  to  provide  ; 
the  clerks  of  councils,  though  not  technically  heads  of 
departments,  are  such  officers  as  to  all  matters  which 
councils  may  impose  upon  them.    Id. 

PLEADING.  Where  a  rule  of  court  provides  that 
"such  items  of  claim  and  material  averments  of  fact  as 
are  not  specifically  traversed  and  denied  by  the  answer 
shall  be  taken  as  admitted,"  an  undenied  allegation  of 
negligence  is  not  to  be  "taken  as  admitted,"  if  the  rela- 
tions of  defendant  to  plaintiff  do  not  legally  import  the 
duty  alleged  to  have  been  neglected.  Farmers  and  Me- 
chanics Bank  v.  Third  National  Bank,  47. 

The  main  requirement  of  a  statement  under  the  Act  of 
1887  is  to  secure  to  the  defendant  clear  and  exact  inform- 
ation as  to  what  is  claimed  of  him.  A  common  count  in 
the  old  form  without  a  bill  of  particulars  would  be  demur- 
able  for  vagueness ;  but  the  general  form  with  the  insertion 
of  the  necessary  dates,  amounts  and  particulars  of  the 
contract  sued  on  with  no  irrelevant  or  impertinent  man- 
ner is  not  objectionable  for  furnishing  too  much  inform- 
ation instead  of  too  little.  Smith,  Kline,  French  &  Co. 
V.  Smith,  124. 

The  requirement  of  the  Act  of  May  25,  1887,  P.  L. 
271,  that  the  plaintiff^s  demand  be  stated  ''concisely" 
and  the  rule  of  court,  that,  where  the  damages  are  capable 
of  liquidation,  it  must  contain  an  explicit  averment  that  the 
amount  claimed  is  "justly  due"  mean  that  the  truth  of 
the  actual  facts  must  be  followed.  Edison  Co.  v.  Thack 
ara  Mfg.  Co.,  276. 

Averments  as  to  breaches  of  agreement  not  to  cut 
prices,  etc.,  not  averred  explicitly  enough  to  enable  it  to 
be  determined  whether  they  were  conditions  or  induce- 
ments of  the  sale  or  mere  promises  as  to  future  action, 
are  not  available  as  matter  of  defence  in  an  affidavit  in 
an  action  brought  upon  an  alleged  sale.    Id. 

The  delivery  of  bills  of  lading,  without  endorsement 
or  with  an  improper  endorsement,  is  sufficient,  when 
made,  accepted  and  intended  as  a  pledge  of  the  property 
named  in  them,  as  security  for  the  sum  advanced  or  paid 
on  the  draft  to  which  they  are  attached,  to  accomplish 
the  purpose  for  which  they  are  delivered.  Richardson 
V.  Atlas  National  Bank,  242. 

While  the  construction  of  an  affidavit  of  defence  should 
be  in  favor  of  the  plaintiff  and  against  the  party  making 
it,  the  defendant  is  under  no  duty  to  deny  a  liability 
not  fairly  arising  from  the  statement  Barker  v.  Fair- 
child,  358. 

Where  an  affidavit  of  defence,  while  not  full,  is  as  full 
as  the  statement  and  meets  all  its  allegations  and  infer- 
ences fairly  to  be  drawn  from  it,  imposing  liability,  it  is 
sufficient.    Id. 

Where  an  affidavit  of  defence  states,  with  sufficient 
clearness,  facu  which  entitle  the  defendant  to  a  trial  by 
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jury,  it  must  be  assumed  that  he  is  prepared  to  introduce 
testimony  tending  to  prove  at  least  all  material  averments. 
National  Bank  of  Jamestown  v,  Scufield,  361.  Sco- 
field's  Appeal,  362. 

PLEDGE.  After  seizure,  and  prior  to  the  dis 
solution  of  an  attachment,  the  property  represented  by 
bills  of  lading  is  in  ^nutodia  legis  and  cannot  lawfully  be 
sold,  without  an  order  of  court,  but,  after  the  attach- 
ment is  dissolved,  the  rights  and  powers  of  the  pledgee 
are  the  same  as  before  the  seizure,  subject  only  to  the 
duty  of  retention,  imposed  by  the  bond  given  on  the  dis- 
solution of  the  attachment.  Richaidson  z/.  Atlas  Na- 
tional Bank,  242. 

PO'WER.  The  Act  of  May  6,  1844,  makes  no  pro- 
vbion  for  gifts,  under  a  general  power  of  appointment 
conferred  by  will,  to  a  brother  or  sister,  who  surHves  tes- 
tator, but  dies  in  the  lifetime  of  the  donee  of  the  power. 
(O.  C.)    Coffins  Estate,  71. 

In  the  exercise  of  a  power  of  appointment  under  her 
husband's  will,  testatrix  gave  her  residuary  estate  to  her 
daughter,  N.,  for  life.  After  N.'s  death,  without  issue  to 
A.,  B.,  C,  D.  and  E.,  brothers  and  sisters  of  the  husband 
of  testatrix ;  N.  died  before  testatrix  without  issue  ;  B. 
died  after  N.,  but  in  the  lifetime  of  testatrix ;  held^  that 
the  gift  to  A.,  C,  D.  and  £.  was  to  th.m  as  a  class  and 
that  the  executor  of  B.  must  be  excluded  from  the  distribu- 
tion of  the  estate.    Id. 

Where  real  estate  is  converted  into  personalty  by  trus- 
tees, in  pursuance  of  powers  granted  to  them  by  will, 
such  conversion  is  actual  and  legal  and,  upon  the  death 
of  the  ctsiui  que  trust,  the  property  passes  according  to  its 
actual  status  at  that  time.  Ingersoll's  EsUte,  Maury's 
Appeal,  249. 

Excessive  exercise  of  testamentary  power  in  the  exe- 
cution of  trust.  See  Wills.  IngersoU's  Estate, 
Thomas's  Appeal,  253. 

A  trustee  cannot  be  permitted  to  deprive  himself  of  a 
power,  conferred  for  the  benefit  of  the  trust,  or  so  to  fet- 
ter its  exercise  by  himself  or  his  successor  as  to  defeat 
the  purpose  of  the  trust.    Hickok  v.  Still,  32!)^ 

A  power  to  sell  during  the  life  of  the  husband  of  tes- 
tatrix and  a  peremptory  direction  to  sell  immediately 
after  his  death  do  not  empower  the  executor  to  enter  into 
an  agreement  giving  a  third  person  the  privilege  of  buy- 
ing at  any  time  within  three  years  and  a  half,  and  a  court 
of  equity  will  not  decree  specific  performance  of  such 
agreement.     Id. 

The  Orphans'  Court  has  no  jurisdiction  to  make  a  de- 
cree, upon  a  conveyance  by  an  executor  or  trustee  under 
a  power  conferred  by  will,  unless  the  aid  of  the  court  is 
required  to  supply  some  omission  in  the  terms  of  the  in- 
strument creadng  the  power.     Schwartz  s  Estate,  337. 

See  Will,  Schwartz's  Estate,  337  ;  Conversion,  In- 
gersoU's  Estate,  lindenberger's  Appeal,  251. 

PRACTICE.  A  motion  for  judgment  for  want  of 
sufficient  affidavit  of  defence  is  in  the  nature  of  a  demur- 
rer. Hicks  V,  National  Bank  of  Northern  Liberties,  424. 
Where  a  rule  to  show  cause  of  action  is  taken  before 
the  plaintiff  has  declared,  no  judgment  can  be  asked  for 
until  a  disclosure  of  the  demand  sued  on  is  made. 
Conshohocken  Tube  Co.  z/.  Iron  Car  Equipment  Co., 

254. 

Upon  the  question  of  the  sufficiency  of  an  affidavit  of 
defence  to  prevent  judgment,  the  court  is  not  at  liberty 
to  regard  any  other  matters  than  such  as  appear  in  the 
affidavit.    Qty  v.  Bowman,  138. 

A  judgment  for  want  of  a  sufficient  affidavit  of  defence 
will  be  reversed,  if  the  assessment  of  damages  be  irre- 
concilable with  the  amount  claimed  in  the  statement. 
Edison  v,  Thackara  Mfjg.  Co.,  276. 

If  the  plaintiff  take  judgment  against  the  garnishee  on 
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his  answers  to  interrogatories,  he  cannot,  afterwards,  re- 
quire answers  to  additional  interrogatories,  bnt  must  is- 
sue a  fresh  attachment.     (C.  P.)     Sweeting  v,  Wana* 
maker,  No.  i,  279. 
An  attachment  execution  issued  on  a  judgment  more 


than  five  years  old  must  be  accompanied  by  a  scire  fa- 
cias to  revive  jud|  -^  - 
maker,  No.  2,  279. 


das  to  revive  judgment.     (C.  P.)     Sweeting  v,  Wana- 


By  an  agreement  to  submit  the  case  to  the  court  under 
the  Act  of  April  22,  1874,  worded  "and  to  submit  the 
case  to  the  decision  of  the  court  on  the  facts  and  ques- 
tions of  law  raised  by  defendant  in  the  affidavit  of  de- 
fidnce  which  facts  are  to  be  taken  as  admitted  as  alleged 
in  said  defence,"  the  plaintiff  does  not  admit  inferences 
or  conclusions  from  the  facts  in  the  affidavit  G>llins  v. 
The  London  Assurance  Corporation,  26. 

Where  the  general  issue  is  pleaded  and  also  a  special 
plea  that  the  cause  of  action  has  been  tried  and  disposed 
of  in  an  earlier  proceeding,  the  case  is  nat  to  be  placed 
on  trial  until  the  special  plea  which  is  in  effect  a  plea  in 
abatement  has  been  either  replied  to  or  stricken  off. 
(C.  P.)     Amheim  v.  Dye  Works,  32. 

Where  a  rule  of  court  provides  that  where  defendant 
has  a  set-off  he  shall  file  a  specification  of  the  same,  veri- 
fied by  an  affidavit  and,  within  fifteen  days  after  filing,  no- 
tify  the  plaintiff  thereof  and  the  plaintiff  fifteen  da3rs  after 
notice  shall  file  his  reply  thereto,  it  is  not  sufficient  to  set 
forth  the  matter  of  set-off  in  an  affidavit  of  defence  to 
plaintift^s  claim,  but  the  rule  of  court  should  be  strictly 
complied  with.  Higgins  Carpet  Company  v,  Latimer, 
62. 

Rule  8,  section  3,  of  the  Common  Pleas  of  Allegheny 
County,  embraces  every  species  of  counter  claim  which 
may  legally  or  equitably  be  interposed  as  a  defence.  Id. 

When  an  issue  of  fact  is  raised,  although  the  testimony 
is  not  presented  in  a  clear  and  orderly  manner  and  is  far 
from  b«ing  clear  and  convincing,  it  is  a  matter  for  the 
jury  and  a  non-suit  should  not  be  entered.  Fitzwater  v. 
Kirk,  113. 

Where,  the  jury  have  disregarded  the  meth^  of  arriv- 
ing at  the  damages  pointed  out  by  the  court  and  rend- 
ered a  verdict  in  excess  of  that  which,  had  they  followed 
dieir  instructions,  they  would  have  found,  on  a  motion 
to  set  it  aside  it  is  better  practice,  when  the  court  denies 
the  motion  and  enters  judgment  on  the  verdict  as  it 
stands,  that  reasons  for  the  judgment  be  filed  by  the 
court    Tietz  v.  Philadelphia  Traction  Co.,  469. 

Where  a  plaintiff  testified  that  he  was  damaged  by  the 
loss  o^  busmess  to  the  extent  of  I700,  the  refusal  to 
strike  out  the  testimony  because  it  is  a  claim  for  loss  of 
profits  is  not  error  when  the  record  shows  that  the  jury 
was  clearly  instructed  that  there  could  be  no  allowance 
for  loss  of  profits  and  the  whole  verdict  was  less  than  this 
item.     Shaw  v,  Philadelphia,  510. 

An  application  for  a  change  of  venue  under  the  Act 
of  May  22,  1878,  P.  L.  98,  may  be  allowed  even  after  a 
trial  in  the  court  from  which  it  is  sought  to  remove  the 
case,  where  that  court  has  granted  a  new  trial  and  defined 
the  issue  to  be  tried  thereat  (C.  P.)  Rand  v.  Caf- 
lisch,  198. 

Where  property  of  a  private  corporation  is  sold  under 
an  ordinary  fi.  fa.  and  the  proceeds  are  paid  to  a  dona 
fide  assignee  of  the  plaintiff  in  the  execution,  the  sheriff 
cannot  bie  compelled  to  restore  the  money  upon  the  oath 
of  the  creditor  alleging  that  the  judgment  was  fraudu- 
lent   Reynolds  v,  Reynolds  Lumber  Co.,  537. 

No  verdict  should  be  set  aside  because,  in  die  opinion 
of  the  court,  the  damages  are  excessive,  unless  some 
obvious  wrong  produced  such  damages  and  unless  there 
be  some  rule  by  which  the  damages  may  be  computed. 
(C.  P,)    Smith  V.  Times  Co.,  561. 


THACTlCH—CofUinued. 

A  capias  ad  satisfaciendum  will  not  lie  for  costs  in  an 
amicable  ejectment  by  confession.       Lang  w.  Findi,  61. 

Where  in  the  course  of  an  investigation,  conducted  t^ 
a  committee  of  councils  by  virtue  of  the  Acts  of  May  17, 
1883,  P.  L.  33,  and  June  i,  1885,  P  L.  53,  a  witness  re- 
fuses to  answer  a  question  and  the  matter  is  certified  to 
the  Court  of  Common  Pleas  which,  without  allowing  the 
witness  a  sufficient  time  in  which  to  reply  to  a  rule  taken 
upon  him  to  shdW  cause  why  he  should  not  answer  the 
questions  propounded  to  him  by  the  committee,  makes 
an  order  that  he  answer,  the  Supreme  Court  will  reverse 
the  action  of  the  Common  Pleas  wiUiout  regard  to  the 
merits  of  the  controversy. 

In  the  case  before  the  court  the  action  of  the  court  be- 
low was  rerersed,  although  its  order,  made  about  Uiree 
hours  after  the  rule  was  granted,  was  that  witness  answer 
*'unless  there  be  other  sufficient  reasons  for  not  an* 
swering.'*     Petition  of  Qerks  of  Councils,  89. 

Land  in  the  possession  of  A.  as  guardian  of  X.  was  at- 
tached by  C.  in  foreign  attachment  proceedings  as  the 
property  of  Y.  Pending  the  attachment  A.  sold  the 
property  under  an  agreement  with  the  purchaser  and  C. 
that  the  purchase  money  should  be  deposited  with  B.  to 
hold  until  C.  should  recover  judgment  and  establish  that 
the  property  was.  subject  to  the  attachment  and  if  C. 
failed  to  establish  this,  then  B.  was  to  pay  the  money 
back  to  A.  In  a  suit  by  A.  against  B.  to  recover  this 
fund :  Aeldf  (i),  A.  could  not  recover  until  the  attach- 
ment proceeoings  terminated,  the  mere  fact  that  C  al- 
lowed thirteen  years  to  elapse  without  further  proceed- 
ings in  the  attachment  gave  A.  no  right  to  sue ;  (2),  or- 
dinarily, A.  would  have  no  right  to  intermeddle  with  the 
attachment  proceedings,  but  by  the  agreement  C.  recog- 
nized A.'s  interest  in  the  land  and  A.  was  authorized  to 
intervene.  The  proper  course  for  A.  to  pursue  was  to 
briog  a  bill  in  equity  or  take  a  rule  to  intervene  in  the 
attachment  proceedings  and  compel  C  to  go  on  or  be 
non-suited.  Fidelity  Insurance  Co.  v.  Commonwealth 
Title  In?urance  Co.,  387. 

Practice. — Orphans'  Court.  Upon  petition  or  bill 
of  review  of  an  adjudication,  where  the  widow  has  refused 
to  take  under  her  husband's  will  she  must  be  made  a 
party.     (O.  C.)     Keys's  Eitate,  231. 

In  a  petition  for  specific  performance,  the  petitioner 
should  set  forth  the  terms  of  the  apjeement  rally  and 
must  aver  that  he  has  done  all  that  is  required  of  him 
under  it.     (O.  C.)     Parker's  Estate,  400. 

A  petition  is  the  proper  method  by  which  to  obtain  an 
order  in  the  nature  of  an  injunction  from  the  Orphans* 
Court  and  not  a  bill  in  equity.  (O.  C.)  Hanulton's 
Estate,  492. 

Upon  a  bill  in  equity  in  the  Orphans'  Court  an  award 
of  distribution  will  not  be  reviewed.  The  proper  method 
to  obtain  this  is  by  bill  of  review.    Id. 

In  a  hearing  on  petition  and  answer  the  statements  of 
the  answer  must  be  accepted  as  verity.  (O.  C.) 
Schmidt's  Estate,  152. 

Where  a  petition  prays  that  an  account  may  be  re-ex- 
amined as  to  several  specified  items  of  credit,  alleging 
that  they  had  been  improperly  allowed,  and  a  responsive 
answer  raising  issues  of  fact  is  filed,  the  answer  must  be 
treated  as  conclusive  until  overcome  by  evidence.  Long's 
Estate,  331. 

An  examiner  is  a  mere  agent  to  take  depositions  for  the 
parties ;  he  has  no  right  to  withhold  his  report  for  the 
purpose  of  compelling  the  payment  of  his  fee.  (O.  C) 
McCarthy's  Estate,  315. 

Rule  v.,  sec.  10,  of  the  Orphans'  Court,  only  applies 
where  his  duties  have  not  been  completed,  he  cannot 
require  secoiity  for  costs  after  the  completion  of  his 
duties.    Id. 
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Where  an  attack  is  made  upon  the  whole  of  a  will, 
which  is  alleged  to  have  been  procnred  through  undue 
influence,  separate  issues  of  dtvisavii  vel  non  as  to  each 
•bequest  will  not  be  awarded.  (O.  C.)  Erwin's  Estate, 
412. 

Praotioe.  —  Supreme  Court.  The  Supreme 
Court  will  not  reverse  a  lower  court  for  any  construction 
of  its  own  rules,  unless  such  construction  is  manifestly 
erroneous  and  injurious.  Higgins  Carpet  Company  v, 
Latimer,  62. 

If  the  Supreme  Court  is  of  opinion  that  the  lower  court 
was  correct  in  taking  a  case  from  the  jury,  improper 
answers  to  points  for  the  jury  will  be  disregarded.  Uil- 
christ  V.  Brown,  39. 

The  Supreme  Court  will  not  review  the  discretion  of 
the  Common  Pleas  in  refusing  to  set  aside  a  sherift's  sale 
when  the  advertised  dates  of  sale  appear  to  conflict. 
Hollister  v,  Vanderlin,  41. 

A  certiorari  brings  up  for  review  the  record  only  and, 
regularly,  it  can  bring  nothing  not  upon  the  record  proper, 
umess  there  be  an  allegation  that  the  court  below  has 
been  guilty  of  an  abuse  of  discretion.  Qonshohocken 
Tube  Co.  V.  Iron  Car  Equipment  Co.,  254. 

PREBUMPTION.  Where  a  person  is  absent  for 
many  years  without  being  heard  of,  a  presumption  arises 
not  only  of  his  death  but  of  his  death  without  issue. 
(O.  C.)  Du%'s  EsUte,  199. 

Presumption  arising  from  wife's  possession  of  money. 
See  Husband  and  Wipe,  Saake  v.  Domer,  204. 

PRINCIPAL  AND  AGENT.  To  sustain  an 
action  of  deceit  against  a  principal  upon  a  misrepresen- 
tation of  his  agentj  the  fraud  should  be  clear  and  there 
should  be,  in  addition,  some  evidence  of  participation  or 
knowledge  on  the  part  of  the  principal  or  circumstances 
which  should  have  put  him  on  inquiry.  Freyer  v.  Mc- 
Cord,  75. 

A  principal  is  bound  by  the  acts  of  his  agent,  within 
the  scope  of  the  authority  that  he  is  held  out  to  the  world 
to  possess,  even  if  the  latter  act  contrary  to  instructions 
McNeile  v.  Cridland,  274. 

Estoppel  of  princi^  by  action  of  agent.  See  Estop- 
PSL.  Light  V,  Countrymen's  MuttuU  Insurance  Co., 
454.    

PRIVILBOBD  COMMUNICATION.  Reports 
made  by  the  agents  or  employees  of  a  railroad  company 
to  their  superior  officers,  for  the  express  purpose  of  being 
submitted  to  counsel  for  the  preparation  of  a  defence  to  a 
pending  action  for  damages,  are  in  efiect  made  to  counsel 
and  are  therefore  entitled  to  protection  as  privileged  com- 
munications. Davenport  Company  v,  Pennsylvania  R. 
R.  Co.,  132. 

PROBATR  The  court  will  set  aside  the  probate  of 
a  will  invalid  by  the  law  of  the  testator's  domicile, 
although  it  would  have  been  valid  in  this  State.  Price's 
Appeal,  531. 

PROIuBBORT  NOTB.  A  promissory  note 
given  by  a  married  woman  as  securi^  for  the  debt  of  her 
husband  is  invalid.    Patrick  v.  Smith,  10. 

The  receipt  by  a  creditor  of  debtor's  note  for  a  debt 
does  not  extinguish  the  debt,  unless  it  be  specially  agreed 
that  the  note  ht  taken  as  payment.  Dougherty  v.  Bash, 
420. 

PROZIMATB  AND  RBMOTB  CAUBB.  The 
responsibiJity  for  negligence  does  not  extend  to  all  the 
consequences  that  may  by  possibility  result  from  that 
negligence,  but  to  those  consequences  only  that  under  the 
circumstances  might  and  ought  to  have  been  foreseen. 
(C.  P.)  Wood  V.  Pennsylvania  R.  R.  Co.,  410. 

See  Liquor  Law.    Bradford  v,  Boley,  238. 

P0RCHABB.  Where  a  testator  bequeaths  land 
to  several^  in  shares,  with  the  proviso  that  within  a  given 
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time  one  of  them  may  **purchase  the  shares  of  the  others,*' 
at  a  price  fixed  in  the  will,  and  the  devisee  to  whom  the 
privilege  is  given  elects  to  take,  he  takes  not  by  purdiase 
from  or  through  the  devisees,  but  under  the  provisions  of 
the  will.     Bayer  v.  Walsh,  57. 

QUBSTION  OF  'LASR  AND  FACT.  Aban- 
donment is  a  mixed  question  of  acts  and  intention  and  is 
ordinarily  for  the  jury.     Bartley  v.  Philips,  19. 

Abandonment  of  an  oil  lease  does  not  depend  exclusively 
on  the  length  of  time  during  which  the  lessee  ceases 
operations  but  also  on  the  intention,  and  that  is  largely 
dependent  on  the  agreement  and  understanding  of  the 
parties.     Id. 

No  one  can  take  advantage  of  an  abandonment  of  an 
oil  lease,  except  the  lessor  and  his  successors  in  right, 
therefore,  when  a  plaintifff  in  ejectment  shows  a  lease  to 
himself  and  a  cesser  of  operations  thereunder  for  a  long 
time,  it  is  error  to  enter  a  non-suit  on  the  presumption  of 
an  abandonment,  as  under  the  evidence  it  does  not  appear 
under  what  title  the  defendant  claims.     Id. 

The  question  of  the  extent  of  the  power  of  a  bank 
cashier  to  bind  the  bank  by  his  action,  apparently  within 
the  scope  of  his  duty,  is  one  of  fact  for  the  jury.  Farmers 
and  Mechanics  Bank  v.  Third  National  Bank,  47. 

The  question  of  the  rate  of  speed  at  which  a  car  may 
be  goine  at  the  time  of  an  accident  is  one  of  foot  and, 
solely,  ror  the  jury,  if  this  speed  be  found  to  be  too  great, 
considering  the  conditions  of  the  case,  the  company  is 
negligent.    Thatcher  v.  Central  Traction  Co.,  84. 

Where  there  is  conflicting  testimony  bearing  on  the 
question  of  defendant's  negligence  and  the  alleged  con- 
tributory negligence  of  the  deceased,  the  case  cannot  be 
withdrawn  from  the  jury,  without  manifest  usurpation  of 
authority  and  invasion  of  the  province  of  the  jury, 
laquinta  v.  Citizens  Traction  Co.,  86. 

if  there  has  been  neither  delivery  nor  the  assumption 
of  control  it  may  be  the  duty  of  the  court  to  pronounce  a 
sale  void  for  legal  fraud ;  but  when  the  vendee  hat 
assumed  control,  the  question  whether  the  sale  is  bona  fide 
is  usually  one  of  fact  and  it  is  for  the  jury  to  find  if  the 
vendee  has  done  all  that  could  reasonably  be  expected  in 
such  a  case.  Goddard,  Hill  &  Co.  v.  I^eopold  Weil  & 
Co.,  98. 

While  gross  inadequacy  of  price,  standing  alone  as  the 
only  fact  established  may  justify  an  inference  of  fraud, 
when  connected  with  other  facts  it  must  be  considered  in 
connection  with  them, and  the  question  must  be  submitted 
to  the  jury.     Id. 

In  an  action  of  trespass  against  a  street  railway  com- 
pany, which  is  bound  to  keep  the  cartway  **in  g<x)d  re- 
pair" it  is  the  province  of  the  jury  to  find  whether  had 
proper  care  been  exercised  by  the  company  in  keeping 
then:  tracks  in  good  condition  the  plaintiff  would  have 
suffered  injuries  or  not  Gilton  v.  Hestonville  Pass.  Ry. 
Co.,  143. 

The  condition  of  the  health  of  an  insured  when  the 
policy  was  issued  is  essentially  and  entirely  a  question  of 
fact  to  be  decided  upon  the  evidence  and  involving  the 
credibility  of  witnesses,  and  it  would  be  manifest  error  to 
refuse  to  submit  that  question  to  the  jury.  Dietz  v. 
Metropolitan  Life  Insurance  Co. ,  403. 

In  an  action  for  damages  incurred  by  reason  of  defend- 
ant's negligence,  brought  by  one  who  had  previously  met 
with  a  severe  accident,  it  is  a  question  of  fact  for  the 
jury,  whether  the  injuries  complained  of  were  caused 
alone  by  defendant's  negligence  or  were  attributable  to  his 
former  accident.    Tietz  v,  Philadelphia  Traction  Co. ,  469. 

Whether  property  is  urban  or  rural  is,  usuidly,  a  ques- 
tion for  the  jury,  because  it  is  one  of  fact  but,  where  the 
facts  are  agreed  upon,  it  becomes  a  question  of  law  for 
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QUESTION  OF  LAW  AND  TlLCT—ConHnued, 
the  court  as  in  other  cases.  City  of  Reading  v.  O'ReUlj, 
489. 

QXTIBTING  TITLB.  Where  there  is  a  petition 
under  the  Act  of  June  10,  1893,  to  quiet  the  title  to  cer- 
tain coal  in  sUu^  when  there  is  no  adverse  claim  to  the 
land  or  its  possession,  but  to  part  of  the  product  after  it 
has  been  severed,  and  become  personalty,  and  when  the 
answer  sets  up  no  right  which  could  have  been  asserted 
in  ejectment,  and  nothing  which  could  not  have  been 
asserted  in  a  personal  action  for  the  severed  coal  or  for 
its  value,  if  it  had  been  wrongfully  sold,  the  case  is  not 
within  the  statute.  Delaware  &  Hudson  Canal  Co.  v. 
Genet,  444. 

RAILROADJSI.  A  railroad  company,  in  taking  land 
for  its  right  of  way,  may  define  the  limits  thereof,  so  as 
to  exclude  whatever  is  unnecessary  to  the  construction 
and  operatiqii  of  its  line.  It  does  not  lose  the  right  to  to 
define  by  failing  to  exercise  it  at  the  time  of  talang,  pro- 
vided it  exercise  it  within  a  reasonable  time.  Jones  v» 
Erie  &  Wyoming  Valley  R.  R.  Co.,  441. 

A  railroad  company  is  not  compelled  to  take  for  the 
purpose  of  its  road  the  utmost  that  it  has  the  power  to 
take.  It  may  release  all  of  the  60  feet,  which  it  is  author- 
ized to  take,  which  it  finds  unnecessary  for  its  road. 
There  is  no  claim  against  the  company  for  the  land  so  re- 
leased.    Id. 

The  presumption  that  a  railroad  company  takes,  when 
it  enters  by  virtue  of  the  t\^i  of  eminent  domain,  the  full 
breadth  of  60  feet  for  its  nght  of  way,  is  applicable  only 
where  the  entry  is  adverse  and  upon  property  subject  to 
seizure  or  appropriation  under  general  laws  ;  it  does  not 
apply  to  an  entry  up9n  a  highway  or  a  public  street.  Its 
right,  in  such  case,  depends  upon  the  charter  or  the 
terms  of  a  municipal  grant,  and,  unless  the  grant  confer 
the  right  to  occupy  the  street  for  the  breadth  of  60  feet, 
the  company  acquires  no  more  than  a  right  of  passage  of 
a  reasonable  width.    Id. 

The  construction  of  a  road  by  a  company  and  an  actual 
occupation  of  a  street  therefor  shows  what  is  reasonably 
necessary  for  the  purpose  of  the  passage,  is  a  definition 
by  the  company  of  its  needs  and  a  construction  by  it  of 
the  municipal  grant     Id. 

The  measure  of  the  duty  of  a  railroad  company  toward 
a  person  who  is  on  the  platform  of  the  station  and  who  is 
either  a  passenger  or  is  about  to  become  one,  having  pur- 
chased a  ticket,  is  that  the  company  must  take  all  the  care 
for  his  safety  that  foresight  can  suggest.  (C.  P.)  Wood 
V,  Pennsylvania  R.  R.  Co.,  410. 

Railroad  tracks,  except  at  crossings  and  then  only  un- 
der suitable  caution  against  collision,  are  for  the  exclusive 
use  of  the  cars  and  locomotives.  Dell  v,  PhiUips  Glass 
Co.,  467. 

It  is  an  inexcusable  trespass  to  eject  a  passenger  from 
a  railroad  car,  unless  by  some  act  of  his  he  has  put  him- 
self in  the  wrong.     Laird  z/.  Pittsburgh  Traction  Co.,  24. 

L.,  a  passenger  on  an  electric  car,  having  paid  his  fare 
within  two  or  three  minutes  of  nine  o'clock  in  the  morn- 
ing, received  a  transfer  check  punched  at  nine,  entit- 
ling him  to  a  ride  upon  a  cable  car  of  another  company 
which  connected  with  the  electric  car.  The  conductor  of 
the  cable  car,  however,  refused  to  receive  the  transfer 
ticket,  because  it  was  alsd  punched  at  7.30  A.  M.  L. 
assured  him  that  he  had  received  it  at  nine  o'clock  but 
the  conductor  called  a  policeman  and  L.  was  ejected  from 
the  car  without  violence ;  held^  (1)1  L.  was  entitled  to  use 
the  transfer  check  and  was  not  bound  to  inquire  why  it 
was  also  punched  at  7  30;  (2),  that  if  the  two  punchings 
raised  a  doubt  in  the  conductor's  mind  he  had  no  right  to  re- 
solve that  doubt  against  L.  and  eject  him  from  the  car.  Id. 

A  transfer  check  by  its  terms  required  the  holder  to 
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satisfy  himself  that  the  date  and  hour  were  correct  *  held, 
that  such  a  regulation  to  be  reasonable  would  require  the 
transfer  check  to  be  given  to  the  passenger  a  sufficient 
time  before  he  leaves  the  car  to  enable  him  to  read  it,  and, 
if  necessary,  have  it  corrected.     Id. 

RATIFICATION.  The  councils  of  a  municipality 
have  power  to  validate  and  ratify  an  act  assumed  to  be 
done  on  its  behalf,  although  such  act  was  not  done  in 
accordance  with  any  ordinance  or  resolution  passed  be- 
fore the  act  was  performed.     In  re  Shiloh  Street,  219. 

"READ  LA'W.''  Definition  of  phrase.  See  Will. 
Benson's  Estete,  512. 

RBCBIVER.  A  receiver  appointed  by  the  federal 
court  may  be  sued  as  garnishee  in  a  State  court  without 
leave  from  the  federal  court  having  been  first  obtained. 
Conshohocken  Tube  Co.  v.  Iron  Ctu-  Equipment  Co. ,  254. 

Since  the  Act  of  Congress  of  1888,  an  attachment  may 
issue  against  a  receiver  as  garnishee  but  if  it  become 
necessary  for  his  protection  to  withhold  judgment,  until 
the  opinion  of  the  proper  federal  court  can  be  taken  upon 
the  propriety  of  the  payment  to  the  attaching  creditor,  this 
should  be  done.     Id. 

RESCISSION.  When  an  alleged  false  representa- 
tion as  to  its  credit  is  made  by  a  firm  to  a  mercantile  agency 
and,  8ubsequenUy,a  new  firm  is  formed,  containing  one  of 
the  partners  of  the  old  firm  and  a  new  man,  which  new 
firm  retains  the  name  of  the  old  one,  one  who  sells  goods 
to  the  new  firm  cannot  rescind  the  sale  on  the  ground  of 
the  false  statement  as  to  the  old  firm's  credit,  e^)ecially 
when  the  false  statement  was  not  learned  by  him  until 
after  making  the  sale.  Manhattan  Brass  Co.  v,  Reger,  342. 

RECORD.  Where  the  record  of  a  deed,  purporting 
to  be  the  deed  of  A.  and  B.,  his  wife,  for  land  owned  by 
B.,  fails  to  show  B.'s  signature  to  same  and  a  suit  in  eject- 
ment is  brought  for  the  land  by  B.'s  only  son,  after  the 
death  of  A.  and  B.,  it  is  competent  for  the  defendant, 
after  proof  of  loss  of  the  origirud  deed,  to  show,  as  evi- 
dence that  the  deed  was  actually  executed  by  B. :  (i)  .\n 
original  article  of  agreement  to  sell,  according  to  the  terms 
of  the  deed,  which  was  signed  by  A.  and  B.,  although  not 
acknowledged.  (2)  The  obligations  in  writing  which 
the  purchstfer  gave  for  same  which  were  in  accordance 
with  the  terms  in  the  deed  and  which  were  in  the  name 
of  A.  and  B.,  two  of  which  had  been  duly  assigned  in 
writing  by  A.  and  B.  (3)  The  record  of  the  paper  which 
purported  to  be  the  deed  of  A.  and  B.,  to  which  was 
attached  a  certificate  of  a  justice  of  the  peace  of  the  doe 
acknowledgment  of  the  deed  by  the  wife.  Carr  v.  H.  C. 
Frick  Coke  Co.,  493. 

RELEASE.  The  consent  of  a  mortgagee  to  a  sale  of 
the  timber  on  the  mortgaged  land  and  the  receipt  by  him 
of  the  proceeds  of  such  uile  operate  as  a  release  of  the 
timber  from  the  lien  of  the  mortgage.  Fredonia  National 
Bank  v,  Borden,  16;  Perrin  v.  Waterhouse,  17. 

A  railroad  company  is  not  compelled  to  take  for  the 
purpose  of  its  road  the  utmost  that  it  has  power  to  take. 
It  may  release  all  of  the  60  feet,  which  it  is  auUiorized  to 
take,  which  it  finds  unnecessary  for  its  road.  There  is  no 
claim  against  the  company  for  the  land  so  released.  Jones 
V.  Erie  &  Wyoming  Valley  R.  R.  Co.,  441. 

See  Assignment  for  Benefit  of  Creditors.  Rals- 
ton's  Appeal,  521. 

REMAINDERMEN.  Where  an  apportionment 
has  been  recognized  by  the  life  owner  of  a  charge  for 
many  years,  it  cannot' be  re-opened  and  arrearages  of  the 
difference,  between  what  has  been  paid  and  what  the  legal 
rule  would  have  required,  exacted  by  the  life  owner's 
administrator;  but  his  heirs,  who  claim  in  their  own 
right  as  remaindermen,  are  not  bound  by  past  payments 
and  may  claim  for  the  future  on  the  legal  basis.  Van 
Reed  V,  Jones,  549. 
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REPAIR.  The  dtttyto  repair  a  street,  where  it  exists' 
extends  to  the  replacement  of  an  old  pavement  by  a  new 
one  of  a  different  and  improved  kind.  Philadelphia  v. 
Thirteenth  and  Fifteenth  Streets  Ry.  Co.,  428. 

REPLBVIN.  A  claim  property  bond  by  defendant 
in  an  action  of  replevin,  b  not  defective,  so  as  to  render 
the  sheriff  liable  tor  accepting  tlie  same,  because  it  does 
not  contain  the  customary  obligation  that  defendant  shall 
abide  the  judgment  of  the  court  in  all  things  relating  to 
the  premises,. when  it  does  show  an  undertaking  that 
defendant  shall  appear  and  make  good  his  claim.  Wat- 
terson  v.  Fuellhart,  565. 

RB8BRVATION.  Out  of  leased  premises.  See 
Oil  Lkase.     Balfour  v,  Russell,  225. 

RBVOCATION.  The  doctrine  that  the  court, 
whenever  possible  will  reconcile  two  dispositions,  which 
are  apparently  inconsistent,  does  not  apply  as  between  a 
.will  and  codiciL  Between  a  will  and  codicil  the  argu- 
ment is  stronger  in  favor  of  revocation  and  the  words  of 
revocation  need  not  be  as  clear  as  those  of  the  gift  (O. 
C.)    Richard's  Estate,  264. 

Sn  Will.     Watt's  Estate,  No.  1,  369. 

ROAD  JmKSR,  On  the  trial  of  an  action  to  recover 
from  a  city  for  the  change  of  grade  of  a  street,  plaintiff 
insisted  that  the  street  had  never  been  accepted  or  opened 
by  the  city  and  the  case  went  to  the  jury  on  the  question 
whether  there  was  any  street  on  the  ground  covered  by 
the  ordinance  authorizing  the  change  of  grade.  The  jury 
gave  a  verdict  for  |8.ooo,  in  effect  finding  that  when  the 
ordinance  was  passed  there  was  no  street  on  the  ground, 
and,  at  the  same  time,  that  an  attempt  to  change  the 
grade  of  the  street  that  had  no  existence  had  injured  the 
plaintiff's  property ;  held,  that  this  finding  was  absurd  and 
that  the  jury  should  have  been  instructed  that,  in  case  it 
found  for  the  plaintiff  upon  the  question  of  the  non-exist- 
ence of  a  public  street,  damages  could  not  be  recovered 
for  an  attempt  to  change  that  which  had  no  existence. 
Huckestein  v,  Qty  of  Allegheny,  66. 

Where  a  city  has  made  a  mistake  in  attempting  to  open 
and  grade  a  street  that  has  no  existence  it  maybe  relieved 
from  the  consequences  thereof,  upon  the  payment  of  the 
costs  and  expenses  which  the  property  owner  has  been 
compelled  to  incur  thereby.    In  re  Sandusky  Street,  68. 

The  appouitment  of  the  original  petitioner  for  a  road  as 
a  reviewer  is  an  irregularity  faUl  to  all  subsequent  proceed- 
ings.   In  re  Road  in  Ohio  and  Ross  Townships,  140. 

Testimony  taken  on  a  general  appeal  from  a  report  of 
viewers  is  no  part  of  the  record  and  the  decision  of  the 
court  in  a  road  case  must  be  based  upon  the  report  of 
viewers,  reviewers  or  re-reviewers.     Id, 

In  an  action  to  recover  damages  for  change  of  grade 
of  a  street,  the  jury  cannot  consider  the  matter  of  opening 
future  streets  through  the  plaintiff^s  property,  so  far  as 
concerns  damage  that  may  be  occasioned  by  such  future 
change.    J.  G.  Brill  G>.  v,  Philadelphia,  217. 

An  execution  cannot  issue  upon  a  report  of  viewers, 
appointed  under  a  petition  under  the  Act  of  April  22, 
1856,  to  ascertain  and  assess  benefits  and  damages  arising 
from  the  opening  of  a  street,  unless  specific  amounts  are 
assessed  against  or  on  behalf  of  certain  persons,  as  there 
is  no  judfment  on  which  to  base  execution.  In  re  Open- 
ing of  Pnngle  Street,  314. 

A  report  of  viewers  which  does  not  precisely  ascertain 
whether  or  not  there  be  damages  and  benefits  and  the 
amount  of  the  same  and  the  names  of  the  property 
owners  so  damaged  or  benefitted  is  an  imperfect  perfor- 
mance of  the  office  of  viewer.  ^  Id. 

The  Act  of  May  24, 1887,  which  was  adjuds^ed  uncon- 
stitutional in  Ayar's  Appeal,  122  Pa.  266,  mmished  a 
complete  system  of  procedure  in  relation  to  the  grading 
and  paving  of  streets,  and  repealed  all  laws  inconsistent 
with  or  supplied  by  it ;  the  ordinances  of  councils  created 
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by  it  were  validated  by  the  Act  of  May  13,  1889,  and  the 
local  improvements  made  under  it  are  within  the  purview 
of  the  Act  of  May  23,  1889,  ''authorizing  assessments  and 
re-assessments  for  the  cost  of  local  improvements  and  pro- 
viding for  and  regulating  the  same."  City  of  Chester  v, 
Pennell,  457. 

A  tenant  who  leases  property,  after  the  passage  of  an 
ordinance  directing  the  widening  of  a  street,  is  entitled  to 
recover  for  damages  occasioned  by  the  actual  widening 
during  his  tenancy.    Justice  v.  Philadelphia,  509. 

In  an  action  by  a  tenant  for  damages,  caused  by  widen- 
ing a  street  under  an  ordinance  whereby  four  feet  were 
taken  from  the  front,  plaintiff  is  entitled  to  recover  only 
the  actual  money  loss  caused  by  the  necessary  work  in 
taking  down,  with  care,  the  front  of  the  building  in  ques- 
tion. There  can  be  no  allowance  for  loss  of  profits. 
Shaw  V,  Philadelphia,  510. 

In  such  case,  plaintiff  may  give  testimony  showing 
actual  injury  frY>m  dirt  and  grime  occasioned  by  the  work. 
The  extent  of  such  injury  and  whether  the  work  could 
have  been  done  without  any  loss  from  this  source  are 
questions  for  the  jury.     Id. 

Where  a  jury  has  been  strictly  limited  to  the  actual 
money  loss,  incurred  by  a  tenant  whose  front  has  been 
compelled  to  be  put  back  on  account  of  the  widening  of 
a  street,  it  is  not  error  to  decline  to  charge  that  the  tenant 
is  only  entitled  to  recover  the  depreciation  in  the  market 
value  of  his  leasehold,  as  affected  by  the  widening  of  the 
street    Idi 

The  Acts  of  May  33,  1874  and  June  8,  1881,  not  only 
confer  a  power  of  control  and  direction  over  streets  and 
allejrs  but  also  specify  the  manner  of  its  exercise,  in  which 
is  included  by  the  express  terms  of  the  Act  of  1874  the 
right  to  assess  damages  and  benefits.  In  re  Narrowing 
of  Greenongh  Street,  545. 

The  Acts  of  May  21, 1836  and  May  25, 1887,  differ 
merely  in  matters  of  procedure,  the  latter  is  cumulative, 
giving  additional  powers  to  be  exercized  in  a  different 
way  than  those  given  by  the  former  Act  Schroeder  v. 
City  of  Lancaster,  572. 

RUIaB  OF  COURT.  Where  a  rule  of  court  pro- 
vides that  where  defendant  has  a  set-off  he  shall  file  a 
specification  of  the  same,  verified  by  an  affidavit  and  with- 
in fifteen  days  after  filing  notify  the  plaintiff  thereof  and 
the  phdntifi  fifteen  days  alter  notice  shall  file  his  reply 
thereto,  it  is  not  sufficient  to  set  forth  the  matter  of  set- 
off in  an  affidavit  of  defence  to  plaintifi's  claim,  but  the 
rule  of  court  should  be  strictly  complied  with.  Higgins 
Carpet  Company  v,  Latimer,  62. 

Rule  8,  section  3,  of  the  Common  Pleas  of  Allegheny 
County,  embraces  every  Species  of  counter  claim  which 
may  legally  or  equitably  l^  interposed  as  a  defence.    Id. 

The  Supreme  Court  will  not  reverse  a  lower  court  for 
any  construction  of  its  own  rules  unless  such  construc- 
tion is  manifestly  erroneous  and  injurious.    Id, 

Where  a  rule  of  court  provides  that  "such  items  of 
claim  and  material  averments  of  fact  as  are  not  specific- 
ally traversed  and  denied  by  the  answer  shall  be  taken 
as  admitted,"  an  undenied  allegation  of  neglkence  is 
not  to  be  '<taken  as  admitted,'*  ittfae  relations  of  defend- 
ant to  plaintiff  do  not  l^ally  import  the  dntjr  alleged  to 
have  been  neglected.  Fanners  and  Mechanics  Bank  v. 
Third  National  Bank,  47. 

8  AU3.  Where  B.  delivers  to  A.  a  dock,  which  he 
says  he  is  selling  on  the  instalment  plan,  and  a  contract 
it  executed,  whetfeby  A.  "rents*'  from  B.  the  clock  at  a 
given  rate  per  week,  and  B.  agrees  that,  at  any  time 
within  the  term,  A.  may  purchase  the  clock  at  a  price 
equal  to  the  rental  and  be  allowed  on  said  price  what- 
ever he  had  paid  under  the  agreement,  the  transaction  is 
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a  sale  and  not  a  renting.    Commonwealth  v,  Harmel,  i : 

Commonwealtli  v.  Coon,  c. 

Payment  of  freight  and  receipt  of  goods  are  not  ne- 
cessarily an  acceptance  of  the  goods.  Davis  v.  Koenig,  51. 
If  goods  are  unmerchantable  at  time  of  shipment  or 
become  so  before  arrival,  in  consequence  of  the  negli- 
gent manner  of  packing,  it  is  the  right  of  the  vendee  to 
refuse  them,  even  after  having  taken  physical  possession 
of  them.    Id. 

Where  personal  property  sold  is  not  reasonably  sus- 
ceptible of  actual  delivery,  a  constructive  delivery  is 
sufficient  and  it  is  not  necessary  that  the  vendee  should 
do  more  than  assume  such  control  of  it  as  will  reason- 
ably  indicate  the  fact  of  the  change  of  ownership.  God- 
dard,  HUl  &  Co.  v.  Leopold  WeU  &  Co.,  98. 

If  there  has  been  neither  delivery  nor  the  assumption 
of  control,  it  may  be  the  duty  of  the  court  to  pronounce 
a  sale  void  for  legal  fraud,  but  when  the  vendee  has  as- 
sumed control  the  question  whether  the  sale  is  bona  fide 
is  usually  one  of  fact  and  it  is  for  the  jury  to  fiod  whether 
the  vendee  has  done  all  that  could  reasonably  be  ex- 
pected in  such  a  case.    Id. 

SCHOOL  LA'W.  The  fourth  section  of  the  Act  of 
June  13,  1836,  relating  to  common  schools,  confers  no 
power  on  school  directors  to  take  possession  of  real  estate 
held  by  trustees  for  the  general  use  of  the  neighborhood 
as  a  sdiool  house  and  its  appendages,  except  by  convey- 
ance from  the  said  trustees.  The  possession  of  such  prop- 
erty by  the  school  directors  with  the  assent  of  those  ia 
terested  while  it  is  jointly  occupied  for  Sunday-school 
purposes,  church  meetings  and  public  gatherings,  is  not 
sncn  adverse  possession  as  would  confer  an  absolute  title 
or;raise  a  presumption  of  a  grant  to  the  directors.  (C. 
P.)     In  re  Old  Eagle  School  Property,  348. 

Trustees  of  property  vested  in  trustees  for  school  pur- 
poses will  be  appointed  by  the  Common  Pleas  on  peti- 
tion and  an  appropriate  decree  made  for  the  establish- 
ment and  protection  of  such  trust,  when  die  positions 
of  trustees  have  become  vacant     Id. 

The  defence  of  their  title  by  a  school  board  against 
proceedings  to  establish  by  conveyance,  not  of  record,  a 
trust  for  religious  and  bunal  as  well  as  educational  uses 
is  justifiable  and  warrants  a  division  of  costs.     Id. 

8BPARATB  USB.  All  that  is  necessary  to  es- 
tablish a  separate  use  by  will  is  an  unequivocal  manifesta- 
tion of  an  intention  of  the  testator  to  exclude  marital  in- 
fluence.   Steinmetz's  Estate,  Duffield's  Appeal,  377. 

A  married  woman  having  an  estate  in  fee,  subject  to  a 
separate  use  trust,  cannot  devise  it  by  will,  unless  author- 
ized by  the  instrument  creating  the  trust.  Steinmetz's  Es- 
tate, Cobb's  Appeal,  378. 

The  Acts  of  April  11, 1848,  P.  L.  536,  and  June  3, 
1887.  P.  L.  332,  apply  to  the  common  law  rights  of  a 
maiTied  woman,  not  to  trusts  in  equity  for  separate  use.  Id. 

8BT-OFF.  Where  a  rule  of  court  provides  that 
where  defendant  has  a  set-off  he  shall  file  a  specification 
of  the  same,  verified  by  an  affidavit  and,  withhi  fifteen 
days  after  filing,  notify  the  plaintiff  thereof  and  the  plain- 
tiff fifteen  days  after  notice  shall  file  his  reply  tiiereto, 
it  is  not  sufficient  to  set  forth  the  matter  of  set-off  in  an 
affidavit  of  defence  to  plaintiff's  claim,  but  the  rule  of 
court  should  be  strictly  complied  with.  Hoggins  Carpet 
Co.  V,  Latimer,  62. 

Rule  8,  section  3,  of  the  Common  Pleas  of  Allegheny 
County,  embraces  evenr  species  of  counter  daim  which 
may  legally  or  equitably  be  interposed  as  a  defence.   Id. 

A.  made  a  note,  under  seal,  to  order  of  B.  On  the  same 
day  B.  assigned  it  to  C,  who  assigned  it  to  D.  In  an  ac- 
tion by  D.  against  A.,  the  latter  offered  in  evidence, 
under  plea  of  set-oft,  an  overdue  note  of  B.  to  order  of 
F.  and  assigned  to  A. :  heU^  that,  by  producing  the  note. 
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A.  had  established  a  valid  set-off;  he  was  not  bound  to 
establish  that  he  had  no  notice  of  assignment  of  B.'s 
original  note  to  plaintiff;  (2),  to  defeat  the  right  of  set- 
off, thus  established,  the  onus  was  upon  the  plaintiff  to 
prove  the  assignment  to  him  and  that  defendant  had  no- 
tice of  the  set-off.     Burford  v,  Fergus,  43. 

In  an  action  by  the  administrator  of  a  solvent  estate, 
the  defendant  may  same,  against  the  claim  of  the  plain- 
tiff, a  debt  due  by  the  decedent  when  the  suit  was 
brought.  Hicks  v.  National  Bank  of  Northern  Liber- 
ties, 424. 

In  the  case  of  an  insolvent  estate  the  debts  of  Uie  de- 
cedent maturing  after  his  death  are  not  admissible  as  set- 
off in  an  action  by  the  administrator  of  the  estate.     Id. 

Where  a  railroad  company  is  subject  to  the  ordi- 
nances of  councils  requiring  them  to  pave  and  upon  re- 
fusal authorizing  the  stopping  of  their  cars  until  the  or- 
dinance is  fully  complied  with,  evidence  of  the  injury 
suffered  by  such  stopping,  as  a  set-off  to  a  claim  against 
the  companies  for  the  cost  of  paving,  is  irrelevant.  Phil- 
adelphia V,  Thirteenth  and  Fifteenth  Streets  Ry.  Co., 

428. 

SBVBRBNCB.  Of  sub-surface  estate  firom  the 
surface.    See  Coal.    Moreland  z;.  H.  C  Frick  Co.,  496. 

SBWBR.  Lots  having  no  present  connection  with 
a  sewer  have  no  present  special  advantage  from  it,  and 
the  mere  £sct  that  a  city's  plan  contemplates  a  connec- 
tion is  no  ground  for  the  imposition  of  a  present  lien  and 
obligation  to  pay.    Re  Sewer  on  Park  Avenue,  525. 

No  properties  can  be  assessed  for  the  cost  of  a  sewer 
except  those  diat  abut  on  the  line  of  it.  Witman  v.  City 
of  Reading,  528. 

8HBRIFF.  A  claim  property  bond,  by  defendant 
in  an  action  of  replevin,  is  not  defective,  so  as  to  render 
the  sheriff  liable  for  accepting  the  same,  because  it 
does  not  contain  the  customary  obligation  diat  defendant 
shall  abide  the  judgment  of  the  court  in  all  things  relat- 
ing to  the  premises,  when  it  does  show  an  undertaking 
that  defendant  shall  appear  and  make  good  his  claim. 
Watterson  v,  Fuellhart,  565. 

When  the  plaintiff  in  an  action  against  the  sheriff  al- 
leges that  the  sureties  accepted  \sj  Mm  on  a  claim  prop- 
erty bond  were  insufficient  it  is  competent  for  the  de- 
fendant to  show  that  said  sureties  were  then  reputed  to 
be  solvent,  among  men  having  business  with  them.    Id. 

Although  in  all  counties  of  the  State,  except  I^iladel- 
phia  and  Allegheny  counties,  the  sheriff  is  answerable 
to  defendant  in  replevin,  not  only  for  the  sufficient 
of  the  sureties  when  the  bond  is  taken  but  also  for  their 
sufficiency  when  the  judgment  has  determined  the 
property  to  be  in  the  defendant,  the  court  will  not  ex- 
tend the  severe  liability  to  the  case  of  acceptance  of 
sureties  on  a  claim  property  bond.    Id. 

Liability  for  taking  insufficient  surety.  See  Sheriff. 
Id.  

SHBRIFF'8  SALB.  The  requirement  of  tiie 
Act  of  June  16,  1836,  section  63,  P.  L.  772,  that  a 
sheriff's  sale  of  lands  shall  be  advertised  once  a  wedc 
during  three  successive  weeks,  is  fulfilled  when  the 
advertisement  is  made  in  a  newspaper  in  one  day  of 
each  of  three  succeeding  weeks,  although  there  may 
not  have  been  twentv-one  days  between  the  first  publica- 
tion and  the  day  of  Uie  sale.    Hollister  v,  Vanderlin,  41. 

Mere  inadequacy  of  price  alone  is  not  raffident 
ground  to  set  aside  a  sheriff's  sale.    Id. 

SILBNCB.    See  Evidence.    Huston's  Estate,  205. 

SPBCZFIC  PBRFORMAJf  CB.  When  partnen 
have  in  writing  agreed  on  a  valuation  of  the  partnership 
property  and  that  upon  the  death  of  one  the  oUier  should 
have  the  option  to  purchase  from  the  decedent's  estate  his 
interest  at  the  sum  agreed  upon,  that  sum  will  be  regarded 
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as  intended  to  have  been  mutually  fixed,  and  the  execu- 
tors of  th^  will  of  the  deceased  partner  will  be  required 
to  convey  to  the  surviving  partner  the  property  upon 
receiving  the  consideration  for  the  same.  Hormann's 
Appeal,  396. 

An  agreement  to  sell  is  not  necessarily  festamentary 
becaose  it  b  not  to  be  performed  until  the  death  of  the. 
vendor  and,  even  if  testamentary,  it  may  be  enforced  as  a 
contract,  if  founded  upon  sufficient  consideration,  and  this 
is  so  even  though  the  contract  is  unilateral  and  without 
reciprocal  engagement  on  the  part  of  the  vendee.  (O.C.) 
Parker's  Estate,  400. 

SPENDTHRIFT  TRUST.  See  Trust.  Assigned 
EsUte  of  Edward  S.  Handy,  265. 

SPOIiIATION.  Where  it  is  alleged  that  words 
were  added  to  a  deed  for  the  convejrance  of  land  after 
acknowledgment  and  delivery,  the  question  is  not  of  refor- 
mation but  of  spoliation  and  may  be  proved  by  either  of 
the  parties  to  the  deed  and,  if  so  found  as  a  fact,  the 
deed  may  be  taken  as  if  the  act  had  never  been  com- 
mitted.    Mix  V,  Royal  Insurance  Co.,  558. 

STATUTE.  When  the  provisions  of  a  general 
Act  of  Assembly  are  utterly  hostile  to  those  of  special 
laws  the  latter  are  repealed  by  the  repealing  clause  of  the 
former.     Commonwealth  v.  Schneipp,  102. 

See  Intbrprbtation  of  Statutes. 

STATUTE  OF  FRAUDS.  A  verbal  promise  to 
pay  the  debt  of  another,  without  any  consideration  mov- 
ing to  the  promissor,  and  where  the  original  debtor  con- 
tinues to  be  liable,  is  within  the  statute  of  frauds  and  can- 
not be  enforced.    Doucherty  v.  Bash,  420. 

STATUTE  OF  LIMITATIONS.  Where  a  debt- 
or, in  acknowledging  the  owing  of  money,  coupled  the 
acknowledgment  with  the  statement  that  if  she  could  not 
raise  the  money,  the  plaintiff  '*could  have  it  out  of  the 
land"  there  is  no  promise  to  pay  but  a  remission  of  the 
creditor  to  his  legal  rights  for  recovery.  Simrell  v. 
Miller,  519. 

No  number  of  insufficient  acknowledgments  of  an  in- 
debtedness will  constitute  a  sufficient  one.    Id. 

It  is  error  to  combine  the  testimony  of  wit  nesses  to 
bring  any  of  them  up  to  the  required  standard.     Id. 

See  Limitation  of  Actions. 

STOCK  TRANSACTIONS.  «<Margin"  is  se- 
curity,  nothing  more,  and  the  only  difference  between 
stock  transactions  and  those  in  other  commodities  is  that 
stocks  are  more  conmionly  made  the  vehicle  of  gambling 
speculation  and  courts  are,  therefore,  disposed  to  look 
more  closely  into  them  to  ascertain  their  true  character. 
Hopkins  z/.  O'Kane,  475. 

STOP,  IiOOK  AND  LISTEN.  See  Nigli- 
GBNCK.    Gangawer  v,  P.  &  R.  R.  Co.,  356. 

STREETS.  A  tenant  who  leases  property  after  the 
passage  of  an  ordinance  directing  the  widening  of  a  street 
is  entitled  to  recover  for  damages  occasioned  by  the 
actual  widening  during  his  tenancy.  Justice  v.  Phila- 
ddphia,  509. 

STREET  RAIL'WATS.  Where  a  union  of  street 
railroads  is  brought  about  by  an  Act  of  L.egislature  pro- 
viding for  the  surrender  of  certain  corporate  rights  and 
conferring  other  rights  and  making  them  exclusive,  which 
b  duly  accepted  by  the  corporation  concerned,  the  Act  is 
the  operative  charter  of  the  consolidated  company,  and 
in  order  to  find  the  grant  and  limitations  thereof  and  the 
burdens  and  obligations  imposed  by  it  it  is  necessary  to 
look  to  the  terms  of  the  two  original  charters  of  the 
separate  companies  which  remain  unchanged  and  con- 
finned.  Philadelphia  v.  Thirteenth  &  Fifteenth  StreeU 
Passenger  Ry.  Co.  428. 

By  their  original  charters,  the  Thirteenth  and  Fifteenth 
Streets  Company  and  the  Navy  Yard,  Broad  Street  and 
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Fairmount  Railway  Company  were  required  to  keep  in 
repair  the  streets  traversed  and  occupied  by  them  in  ac- 
cordance with  the  regulations  of  councils.  These  provi- 
sions are  general  and  applicable  to  all  streets  on  whidi 
the  tracks  are  laid,  and  are  not  limited  to  the  space  be- 
tween the  rails  but  extend  to  the  entire  roadway  from 
curb  to  curb.    Id. 

The  duty  to  repair  a  street,  where  it  exists,  extends  to 
the  replacement  of  an  old  pavement  by  a  new  one  of  a 
different  and  improved  kind.    Id. 

That  a  street  railway  may,  like  a  steam  rail- 
way, locate  its  route,  not  for  the  accommodation  of 
local  travel  along  the  highways  but  to  reduce 
time  and  distance  for  passengers  travelling  from  city  to 
city  or  town  to  town  across  the  country  is  a  proposition 
not  to  be  entertained.  It  involves  a  perversion  of  the 
character  and  object  of  street  railways.  Per  Williams,  J. 
Township  of  Rahn  v.  Tamaqua  and  Lansford  St.  Ry. 
Co.  165. 

Street  railway  companies  must  share  the  right  to  the 
use  of  the  public  streets  and  of  their  tracks  with  the  pub- 
lic.   Thatcher  v.  Central  Traction  Co.,  84. 

The  general  passenger  railway  Act  of  May  14,  1889, 
contemplates  only  railways  within  a  city  and  does  not  au- 
thorize the  construction  of  electric  rtdlwajrs  to  be  run 
over  country  roads  to  connect  one  city  or  town  with  an- 
other. Pennsylvania  R.  R.  Co.  v,  Montgomery  County 
PUsenger  Ry.  Co.,  153  ;  Township  of  Rahn  v.  The 
Tamaqua  and  Lansford  Street  Ry.  Co.,  165. 

Land  condemned  for  a  country  road  has  imposed  upon 
it  no  other  servitude  than  that  of  panage  ;  the  laying  of 
tracks  upon  it  is  the  imposition  of  a  new  servitude,  it  is 
otherwise  in  the  case  ot  land  taken  for  city  street^.  Id. 

Use  of  county  bridge,  by  street  railway.  See  Budgb. 
County  of  Berks  v,  Reading  City  Pass.  Ry.  Co.  and 
Reading  Traction  Co.,  173. 

A  street  passenger  railway  company  does  not  possess 
the  right  of  eminent  domain.  Pennsylvania  R.  R.  Co.  v» 
Montgomery  County  Passenger  Ry.  Co.,  153 ;  Township 
of  Rahn  v  The  Tamaqua  and  Lansford  Street  Ry.  Co., 
165. 

Where  a  passenger  railway  company,  authorized  to 
build  a  continuous  road  through  several  townships,  pro- 
vided the  assent  of  the  local  authorities  to  the  construc- 
tion of  the  road  be  obtained,  fails  to  obtain  the  assent  of 
one,  it  may  be  restrained  by  injunction  from  beginning 
the  construction  of  its  road  even  in  a  township  whose  au- 
thorities have  given  consent ;  such  an  injunctK>n  is  not  a 
"practical  rep^  of  the  charter/'  it  m*  rely  restrains  the 
company  from  exercising  its  rights  under  the  charter,  un- 
til it  has  complied  with  the  condition  precedent  contained 
therein.  Lehigh  Coal  and  Navigation  Co.  v.  Inter- 
County  Street  Ry.  Co.,  160. 

SURETY.  A  married  woman  cannot  become  a 
surety  for  another  and  cannot  render  herself  liable  as  such 
by  adopting  the  form  of  giving  her  note,  when  such  note 
is  in  r^ity  security.    Patrick  v.  Smith,  10. 

SURRENDER.  Where  a  lessee  claims  to  be  re- 
leased from  liability  to  pay  rent,  by  reason  of  a  surrender 
of  the  demised  premises,  during  the  term,  he  must  prove 
dearly  an  acceptance  by  the  lessor.  Reeves  v.  McCom- 
esky,  394. 

An  offer  by  lessee  to  prove  that  he  was  told,  previously 
to  his  removal,  that,  they  would  take  the  property  and  that 
he  might  lease  it,  is  too  vague  to  prove  acceptance.    Id. 

SURVIVAL  OF  ACTION.  The  first  section  of 
the  Act  of  April  26, 1855,  designating  four  separate  part- 
ies, to  one  of  whom,  according  to  the  circumstances  of 
each  case,  the  right  of  action  is  given,  does  not  affect  sec- 
tion 18  of  the  Act  of  1851,  but  an  action  brought  to  re- 
cover for  personal  injuries  will  still  survive  and  may  be 
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prosecuted  by  the  personal  representativefl,  although  it 
appear  in  the  pleadings  that  the  death  of  the  plaintiff, 
occurring  after  action  brought,  was  due  to  the  act  of  the 
defendant,  to  recover  the  damages  occasioned  by  which 
the  action  was  brought.  Birch  v,  Pitts.,  Cin.,  Chicago  &  St. 
Louis  Ry.  Co.,  69. 

TAXATION.  A  company  of  the  national  guard  is 
a  purely  public  charity,  and  its  armory  and  the  lot  upon 
which  it  is  located,  being  owned  by  the  organization,  are 
public  property  and  exempt  from  taxation.  Philadel- 
phia V,  Keystone  Battery  A.,  482. 

Where  a  miUtary  company,  having  purchased  a  lot  and 
begun  the  erection  of  an  armory,  finds  the  lot  unsuitable 
for  its  purposes  and  proceeds  to  secure  a  more  suitable 
site,  the  first  lot  b  not  subject  to  taxation,  during  the  in- 
terval between  the  abandonment  of  the  first  building  and 
the  sale  of  the  site.    Id. 

Local  and  special  taxation  is  sustainable  only 
on  the  ba&is  of  special  and  individual  benefit  and 
the  limit  of  the  benefit  is  the  limit  of  the  taxing 
power.  When,  therefore,  it  appears  that  there  is 
BO  special  benefit  to  the  owners  of  the  property 
by  reason  of  a  main  sewer  required  for  lands  further  off, 
but  that  a  smaller  sewer  would  have  been  sufficient  to 
give  the  property  all  the  benefits  it  derives  from  the  im- 
provement, It  can  only  be  assessed  to  the  extent  of  the 
cost  of  the  latter.  This  is  in  accordance  with  the  terms  of 
the  Act  of  1 89 1,  which  provides  that  if  sufficient  property 
benefited  cannot  be  found,  the  extra  expense  is  to  be  paid 
by  the  municipality.    Re  Sewer  on  Park  Avenue,  525. 

The  property  of  a  public  charitable  institution  which  is 
used  direcdy  for  the  purpose  and  in  the  operation  of  the 
charity,  although  detached  geographically  from  the  main 
part  of  the  institution,  is  exempt  from  taxation,  although 
it  may  also  be  used  in  a  manner  to  3rield  some  return  in 
the  way  of  reducing  expenses.  Pennsylvania  Hospital 
V.  Delaware  County,  547. 

Under  the  Act  of  June  8,  1891,  P.  L.  229,  the  auditor- 
general  and  State  treasurer  cannot  change  the  appraised 
value  of  stock  of  a  corporation  made  under  oath  by  the 
president  and  treasurer  of  the  same,  when  the  only  basis 
for  the  change  is  that  the  net  earnings  represent  at  six 
per  cent,  interest  a  larger  sum  than  that  returned  by  the 
officers  of  the  company.  Commonwealth  v,  Pittsburgh 
<fc  Western  Ry.  Co.,  137. 

The  Act  of  189 1  is  not  in  conflict  ^ith  Amendment 
XIV.,  sec.  I,  of  the  Federal  Constitution,  as  a  denial  of 
equal  protection  of  the  laws  to  any  person  within  its 
jtmsdiction.    Id. 

The  6th  and  7th  sections  of  the  Act  of  1891  do  not 
establish  a  system  whereby  the  shareholder  in  a  corpora- 
tion is  deprived  of  his  property  without  due  process  of 
law,  in  violation  of  Art.  XIV.  of  the  Constitution  of  the 
United  States.  Commonwealth  v.  Merchants  &  Manu- 
facturers National  Bank,  291. 

The  Act  of  1891  is  not  in  conflict  with  the  condition 
of  U.  S.  R.  S.  section  5219,  allowing  a  State  to  tax  stock 
of  national  banks,  t.  e,,  that  the  taxation  thereof  shall 
not  be  at  a  greater  rate  than  that  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  such 
State.    Id. 

See  Constitutional  Law.    Id. 

TENANCY  B7  BNTIRETIB8.  Words  which, 
in  a  conve3rance  to  unmarried  persons,  would  create  a 
joint  tenancy  or  a  tenancy  in  common  create  where  the 
grantees  are  husband  and  wife,  and  they  are  so  named  in 
the  conveyance,  a  tenancy  by  entiretiei.  Young  v.  Fox, 
201. 

Where  a  deed  would  create  neither  a  tenancy  in  com- 
mon nor  a  joint  tenancy  in  unmarried  persons  it  will  not 
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create  a  tenancy  by  entireties,  although  the  grantees 
be  described  as  husband  and  wife.     Id. 

TBSTAMBNTAR7  AGRBBMENT.  An  agree- 
ment to  sell  is  not  necessarily  testamentary  because  'tt  is 
not  to  be  pe^pformed  until  the  death  of  the  vendor,  and 
even  If  testamentary,  it  may  be  enforced  as  a  contnict,  if 
founded  upon  sufficient  consideration,  and  this  is  so  even 
though  the  contract  is  unilateral  and  without  reciprocal 
engagement  on  the  part  of  the  vendee.  (O.  C.)  Pkirker's 
Estate,  400. 

TBSTAMBNTAR7  CAPACITT.  Neither  old 
age,  lessened  mental  activity  nor  impaired  memory  b  in- 
consistent with  the  making  of  a  will.  (O.  C.)  Lennig*s 
Estate,  118. 

TOLLS.  The  only  restriction  upon  the  right  to 
charge  toll  is  that  it  must  be  reasonable.  If  the  amount 
is  not  fixed  with  regard  to  a  vehicle  by  the  act  giving  the 
power  to  charge  toll,  the  mere  fact  that  the  toll  payable 
by  certain  vehicles  is  incapable  of  computation  by 
the  method  designated  for  other  vehicles  in  the  Act  does 
not  negative  the  power  expressly  given  to  collect  toll 
from  those  travelling  by  carriage.  Geiger  v,  Perkiomen 
and  Reading  Turnpike  Co.,  233. 

TRBBP  ASS.  A  building  upon  land  of  an  adjoining 
owner  may  be  treated  by  said  owner  as  a  permanent 
trespass.    See  Equity.    Pile  v.  Pedrick.  220. 

A  pluntiffmay  recover  against  one  of  two  or  more  de- 
fendants where  conspiracy  is  alleged,  if  the  wrongful  act 
could  have  been  committed  by  tha^.  one.  Filbnan  v. 
Ryon,  391. 

TRUST.  -  An  absolute  assignment  of  a  policy  of  life 
insurance  by  a  daughter  to  her  mother  may  be  shown  by 
parol  to  have  been  intended  to  create  a  trust  in  the  mother 
to  collect  and  manage  the  insurance  money  and  apply 
the  income  to  the  support  and  care  of  the  daughter. 
Estate  of  Ellen  J.  Harker,  207. 

When  it  appears  that  for  a  long  period  of  years  a 
daughter  was  iJmost  entirely  dependent  upon  her  mother, 
to  whom  she  assigned  a  policy  of  life  insurance,  that  no 
account  of  receipts  or  expenditures  was  kept  or  demanded 
and  no  charge  for  care  and  maintenance  made ;  on  the 
death  of  the  mother,  her  estate  will  not  be  charg^  with 
interest  during  the  whole  period,  less  a  small  credit 
based  on  an  estimate  of  the  expenditures,  but  it  will  be 
assumed  that  the  mother  was  entrusted  with  the  manage- 
ment of  the  principal  and  the  expenditure  of  the  income, 
with  no  thought  or  intention  of  accounting  for  the  income, 
otherwise  than  by  the  support  of  the  dimghter  and  the 
daughter  is,  therefore,  only  entitled  to  the  principal  of  the 
insurance  money,  with  interest  from  the  date  of  die 
mother's  death.    Id. 

A  will  bequeathing  testator's  estate,  in  trust  to  allow  his 
widow  to  occupy  testator's  houses  with  his  children  ;  pay 
half  of  the  income  of  the  estate  to  the  widow  and  the 
other  half  to  the  children  ;  on  the  death  of  the  widow  to 
pay  one-fourth  of  the  income  to  each  of  testator's  daugh- 
ters for  her  separate  use ;  upon  the  death  of  a  daughter 
to  pay  three-fourths  of  the  principal  of  her  share  to  her 
issue,  if  any ;  when  each  of  testator's  sons  attain  the  age 
of  21  to  advance  him,  in  the  discretion  of  the  trustees 
and  with  the  widow's  consent,  a  certain  amount  and,  af- 
ter the  death  of  the  widow,  to  pay  each  of  the  sons  one 
half  of  his  share  when  he  attains  the  age  of  25  years, 
one- fourth  when  he  attains  the  age  of  28  and  the  remain- 
ing fourth  to  hold  on  a  spendthrift  trust  for  the  son  for 
life  ;  creates  a  spendthrift  trust  for  each  son  in  the  one- 
fourth  only  and  that  particular  trust  is  not  extended  to 
the  whole  share  of  a  son  by  a  codicil  directing  a  division 
of  the  estate  into  four  shares  on  the  death  ef  the  widow 
and  that  one  equal  share  shall  be  held  by  the  trustees  for 
each  one  of  testator's  children  "upon  the  trusts  and  for 
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the  same  purposes  as  are  set  forth  in  my  will  and  for  no 
other  trust  or  purposes  whatsoever.'*  Assigned  Estate 
of  Edward  S.  Handy,  265. 

The  fraud  which  will  convert  a  purchaser  at  a  slierifPs 
sale  into  a  trustee  ex  maUficio  for  the  debtor  must  have 
occurred  at  the  time  of  the  sale.    Burr  v.  Kase,  2S4. 

The  Acts  of  April  ii,  1848,  P.  L.  536,  and  June  3, 
1887,  P.  L.  332,  apply  to  the  common  law  rights  of  a 
married  woman,  not  to  trusts  in  equity  for  separate  use. 
S'einmet£*s  Estate,  Cobb*s  Appeal,  378. 

When  words  of  request  or  desire  follow  an  absolute 
gift  and  the  benefit  contemplated  in  favor  of  another, 
is  to  be  accomplished,  not  by  the  direct  request  or  de- 
sire of  the  testator,  taking  effect  at  the  expiration  of  a 
prior  limitation,  but  through  the  agency  of  the  original 
legatee  invoked  by  the  testator*s  request,  the  person  or 
class  in  whose  favor  it  is  invoked  cannot  asscxt  the  ex- 
istence of  a  trust  which  can  be  enforced  by  decree. 
(O.  C.)     Whelen's  Estate,  575. 

TRXTSTZSB.  A  trustee  cannot  be  permitted  to  de- 
prive himself  of  a  power,  conferred  for  the  benefit  of 
the  trust,  or  so  to  fetter  its  exercise  by  himself  or  his 
successor  as  to  defeat  the  purpose  of  the  trust.  Hickok 
V,  Still,  329. 

Equity  will  not  decree  a  holder  of  title  to  be  a  trustee 
for  another,  unless  there  be  something  more  than  a  mere 
violation  of  a  parol  agreement.     Barry  v.  Hill,  92. 

TRIT8TBE  BX  MAIiBFICIO.    A  trust  ex  maU- 
ficio can  only  result  from  some  act  of  bad  faith  and  a 
mere  refusal  to  perform  a  parol  contract  to  hold  or  con 
vey  land  is  not  sufficient  to  create  such  trust.      Barry  v, 
HiU,  92. 

The  statute  of  limitations  of  April  22,  1856,  section 
6,  applicable  to  actions  to  enforce  implied  or  resulting 
trusts,  applies  to  resulting  trusts  which  arise  ex  maleficio. 
Id. 

VBNDOR  AND  VBNDBB.  Averments  as  to 
breaches  of  agreement  not  to  cut  prices,  etc.,  not  averred 
explicitly  enough  to  enable  it  to  be  determined  whether 
they  were  conditions  or  inducements  of  a  sale  or  mere 
promises  as  to  future  action,  are  not  available  as  matter 
of  defence  in  an  action  brought  upon  alleged  sale. 
Smith,  Kline  &  French  Co.  v.  Smith,  124. 

VBNUB.  An  application  for  a  change  of  venue  un- 
der the  Act  of  May  22,  1878,  P.  L.  98,  may  be  allowed 
even  after  a  trial  in  the  court,  from  which  it  is  sought  to 
remove  the  cause,  where  that  court  has  granted  a  new 
trial  and  defined  the  issue  to  be  tried  thereat*  (C.  P.) 
Rand  v.  Caflisch,  198. 

VIBWIIRS.  See  Road  Law.  In  re  Opening  of 
Pringle  Street,  314. 

WAOBS.  See  Lien.  MulhoUand  v.  Wood,  Brown 
&Co.,  140. 

WAIVBR.  Where  a  company  has  been  led  to  be- 
lieve that  the  property  which  it  has  insured  is  that  of  a 
man,  whereas  in  fact  it  is  that  of  his  wife  and,  after  a  loss, 
*  the  husband  so  deals  with  the  agents  of  the  company  as 
to  lead  them  to  believe  that  he  is  the  insured  person,  the 
mere  fact  that,  pending  negotiations,  the  wife  makes  out 
proofs  of  loss  which  reveal  her  sex  and  sends  them  to  the 
central  office  and,  as  a  result,  receives  a  reply,  addressed 
'*Madam,'*  calling  her  attention  to  defects  in  the  proof 
but  not  admitting  liability,  do  not  show  a  waiver  by  the 
insurer  of  the  right  to  insist  on  the  fraud  of  the  pli^tiff, 
in  obtaining  the  policy,  as  a  defence  in  an  action  upon  it. 
Freedman  v.  Fire  Association,  353. 

Notwithstanding  a  policy  of  insurance  contains  a  stipu- 
lation thsU  nothing  less  than  a  written  agreement  endorsed 
on  the  policy  shall  suffice  to  establish  a  waiver,  a  waiver 
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may  be  shown  by  parol  testimony  of  acts  in  pais  of  the 
agent  of  the  company.  Mix  v  Royal  Insurance  Co.,  558. 
VTARRANTT.  Allegation  of  in  affidavit  of 
defence.  See  Affidavit  of  Dbfbncb,  Baugh  &  Sons 
V.  Mitchell,  228. 

WIDOW.  Acceleration  of  gift  by  refusal  to  take 
under  will.  See  Acceleration.  (O.C.)  Keys's  Estate, 
231. 

A  testator  gave  his  estate  to  his  widow  for  life  and,  up- 
on her  death,  half  of  the  principal  to  his  heirs-at  law  and 
the  other  half  to  her  heirs-at- law ;  heid^  that  the  widow 
was  not  an  heir-at-law  of  the  testator  in  the  sense  intended 
by  his  will.     (O.  C.)  Keys's  Estate,  459. 

WILL.  Neither  old  age,  lessened  mental  activity  nor 
impaired  memory  is  inconsistent  with  the  making  of  a 
will.     (O.  C.)  Lennig's  Estate,  118. 

In  appeals  from  the  Register  of  Wills,  on  the  ground 
of  want  of  testamentary  capacity  or  undue  influence,  the 
inquiry  is  always  to  be  directed  to  the  mental  condition 
of  the  testator  at  the  time  of  the  execution  of  the  will 
and  to  the  circumstances  then  surrounding  him  or  affect- 
ing his  action.     Id. 

A  testator  may  be  prevented  from  signing  his  will  by 
the  extremity  of  his  last  sickness  within  the  meaning  of 
the  statute,  although  both  mentally  and  physically  able  to 
do  so,  if  the  exertion  would  be  at  the  risk  of  his  Ufe. 
Diehl  V.  Rodgers,  447. 

A  will  is  to  be  construed  in  the  light  of  the  circum- 
stances surrounding  the  testator  at  the  time  of  its  execu- 
tion ;  and  the  construction  is  to  be  upon  the  entire  instru- 
ment.    (O.  C.)  Duffy's  Estate,  199. 

An  interpretation  which  leads  to  an  intestacy  or  which 
defeats,  partially  or  altogether,  a  manifest  purpose  of  the 
testator  will  not  be  adopted,  if  any  other  is  ponible  and  to 
accomplish  such  purpose  words  maybe  freely  transposed, 
omitted  or  supplied.    Id. 

If  the  subject  of  a  gift  is  personalty  the  phrase  ''die 
without  issue''  means  without  issue  living  at  the  death  of 
the  person,  the  failure  of  whose  issue  is  spoken  of.    Id. 

Where  a  will  contains  an  express  devise  in  fee  of  all 
the  testator's  ''estate  both  personal,  real  and  mixed'*  and 
a  subsequent  clause  as  follows :  "I  give  and  bequeath  to 
my  three  children  R.,  M.  and  B.,  the  residue  of  my  said 
estate  after  the  death  of  my  said  wife,  and  after  the  be- 
quest to  my  said  grandson  H.,  to  be  divided  into  three 
snares,"  etc. ,  the  said  clause  is  a  gift  not  of  the  residue  of 
the  testator's  estate  but  of  the  estate  of  the  devisee  uncon- 
sumed  by  her  and  hence  it  cannot  be  considered  as  being 
intended  to  reduce  her  fee  simple  estate  in  the  whole. 
Evans  v.  Smith,  144. 

A  direction  to  sell  whatever  of  the  estate  the  widow 
may  not  have  sold  er  disposed  of  during  her  life  is  a 
recognition  of  her  right  to  sell  and  dispose  of  the  whole 
estate  and  not  a  restraint  upon  her  estate  under  the  wilL 
Id. 

Where  devises  have  been  made  by  express  words  in  a 
will,  the  presumption  is  that  they  continue,  until  they  are 
displaced  by  equivalent  phrases,  and  a  codi.nl  will  not  be 
construed  so  as  to  revoke  or  modify  them,  beyond  the 
necessary  implication  of  the  language  used.  Fife  v. 
Miller,  37. 

T.  by  his  will  devised  to  his  daughter  M.  certain  land  "to 
be  used  and  controlled  by  her  and  her  husband  F.during  her 
lifetime  for  her  own  proBt  and  advantage  and  in  case  she 
dies  without  children,  her  husband,  if  he  survives  her, 
shall  have  the  use  of  it  for  his  benefit  during  his  lifetime 
and  then''  a  devise  over;  in  a  codicil,  T.,  subsequently, 
declared  "I  hereby  alter  that  part  of  my  will  found  re- 
corded on  second  page  of  this  will  and  at  the  end  of  the 
twenty-second  line  t&t  is  now  cancelled  to  the  middle  of 
the  thirty-second  line  marked  in  parenthesis,  so  that  it 
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should  read  that  my  son-in-law  F.  instead  of  only  having 
a  life  estate  in  it  shall  own  and  possess  it  as  his  own  with- 
out let  or  hindrance."  Held,  (i),  that  M.  and  her  chil- 
dren were  preferred  derisees  of  the  testator,  and  it  was 
only  in  the  event  of  her  dying  without  issue  and  her  hus- 
band surviving  her  that  he  would  become  entitled  to  any 
interest  in  the  land  in  severalty  and  possession  ;  (2),  that 
while  Uie  effect  of  the  codicil  was  to  enlarge  the  quantum 
of  F.'s  estate,  it  did  not  revoke  the  double  contingenqr ; 
his  estate  was  still  dependent  upon  his  surviving  his  wUe 
and  her  dying  without  issue.    Id. 

I.  hf  will  gave  one  fourth  of  his  estate  in  fee  in  trust 
during  the  minority  of  his  two  grandsons,  C.  and  F., 
with  cross  remainders  in  case  either  died  during  minority 
and  without  issue,  and  remainder  over  if  both  so  died,  but 
as  each  arrived  at  21  his  estate  was  to  goto  him  in  sever- 
alty. He  further  gave  his  daughter  A.  power  to  revoke 
the  aforesaid  devises  and  bequests  and  to  appoint  trusts 
for  either  or  both,  either  deferring  the  time  at  which  they 
should  receive  the  principal  or  reducing  the  estate  to  one 
for  life  under  a  spendthrift  trust,  with  or  without  testa- 
mentary power  of  appointment,  "and  with  remainders  to 
the  persons  who  woidd  be  entitled  if  the  child  as  to  whose 
estate  tlus  power  is  exercised  died  owner  of  the  same." 
Before  either  of  the  grandsons  had  attained  their  ma- 
jority, A.,  in  the  exercise  of  the  power  under  the  will,  re- 
voked the  devise  to  her  nephew  C ,  and  declared  a 
spendthrift  trust  for  life  for  him,  with  a  power 
of  testamentary  appointment,  in  case  he  left  no 
descendants  surviving  and,  if  he  should  have  de- 
scendants or  fail  to  exercise  his  power  of  appointment, 
appointed  the  estate  to  the  persons  who  would  be  entitled 
to  take  if  said  child  died  owner  thereof.  She  then  added 
the  following  proviso,  *<that  to  the  extent  it  is  lawful  for 
me  so  to  do  and  only  to  that  extent  I  direct  that  any 
share  of  said  principal  passing  by  virtue  of  said  child's 
decease  to  his  brother  F.,  shall  be  held  by  said  trustees 
upon  the  same  trusts  hereiaafter  directed  by  me  as  to  the 
original  share  of  said  F.,"  C.  died,  after  attaining  his 
majority,  leaving  a  will  in  which  he  failed  to  dispose  of 
his  real  estate.  The  trustees  under  the  will  of  I.  claimed 
to  hold  the  real  estate  belonging  to  C.  in  trust  for  F.,  who 
claimed  that  the  said  real  estate  passed  to  him  absolutely 
free  of  all  trusts ;  held,  that  the  limitation  sought  to  be 
imposed  by  A.  upon  the  property  passing  from  C.  to  F. 
was  in  excess  of  the  power  given  to  her  by  I.  in  his  will ; 
(3),  also  thsU  F.  took  the  real  estate  absjlutely  and  un- 
fettered bj  any  trust  IngersoU's  Estate,  Thomas' 
Appeal,  253. 

S.  by  his  will  devised  to  hi*  wife  A.  for  life,  the  use 
and  occupancy,  rents,  issues  and  profits  of  all  his  real 
estate  wiUi  power  *'to  divide  and  parcel  out  the  same 
amongst  my  five  sons  upon  such  conditions  and  terms  as 
she  shall  deem  best  and  right."  S.  left  his  wife,  five 
sons  and  the  children  of  two  daughters ;  held,  that  the  five 
sons  of  S.  took  a  vested  estate  in  remainder  in  their 
father's  real  estate,  which  upon  the  death  of  any  one  of 
them  passed  to  his  heir  and  that  the  widow  had  a  power 
of  appointment  without  reference  to  any  confirmation 
thereof  hj  the  Orphans'  Court.  Schwartzes  Estate, 
337. 

The  blending  of  real  and  personal  estate  in  the  residuary 
clause  of  a  will  binds  the  real  estate  for  the  payment  of 
the  legacies,  theretofore  given,  by  implication,  since 
the  ^'residue  and  remainder"  can  only  be  ascertained 
after  the  payments  of  the  debts,  legacies  and  expenses. 
Watt's  Esute,  No.  i,  369. 

The  mere  use  of  the  words  **annul  and  revoke"  in  a 
codicil  as  to  a  bequest  previously  given  by  a  will  is  not  a 
revocation  of  the  bequest,  when  it  is  clearly  the  intention 
of  the  testator  only  to  change  the  time  for  the  payment  of 
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the  bequest,  so  as  to  give  a  prior  life  intcKst  to  certain 

persons  named  in  the  codicil.    Id. 

A  testator  by  his  will  gave  a  bequest  to  a  public  charity. 
Some  fifteen  months  later  and  within  one  njlrndar  monUi 
of  his  death  he  executed  a  codicil  in  which  he  ui^i  **l 
hereby  annul  and  revoke  the  bequest  to'*  said  public 
chari^  "and  instead  thereof  I  give  and  bequeath"  the 
same  amount  in  trust  for  certain  annuitants  and  after 
their  deaths  to  pay  the  bequest  to  the  same  public  chari^ 
for  the  purposes  mentioned  in  the  will.  It  was  claimed 
by  the  residuary  legatees  that  the  bequest  originally  given 
in  the  will  was  revoked  by  the  codicil  and  that  the  be- 
quest given  in  the  codicil  was  void  by  the  statutes;  held, 
(I),  that  the  language  of  the  codicil  was  not  a  revocatioa 
of  the  bequest  to  the  charity;  (2),  that  the  Act  of  April 
26,  1855,  did  not  apply.    Id. 

Testator,  who  was  a  member  of  the  bar,  provided  by 
will  as  follows :  "My  law  books  to  be  taken  charge  of  by 
H.  H.  Benson  and  to  be  divided  among  my  nephews 
who  may  read  law ;  not  to  be  sold — never  ;  rather  be 
burned."  At  the  date  of  the  vrill  one  of  testator*s 
nephews  had  begun  the  study  of  law  and  abandoned  it. 
Subsequently  to  the  date  of  the  will,  three  other  neplMws 
studied  law,  and  at  the  time  of  the  testator's  death 
two  had  been  admitted  to  the  bar  and  one  was  still  a 
student:  held,  (i),  to  "read  law"  while  not  strictly  a 
legal  technical  term  is  an  expression  which  shoold  find 
its  interpretation  in  the  common  nndeistandfa^  of  law- 
yers as  meaning  to  take  up  the  study  of  the  law,  with  the 
purpose  of  being  admitted  to  the  bar  and  practicing  the 
profession.  Its  meaning  is  not  confined  to  the  prepara- 
tory course,  but  may  properly  be  said  to  include  that 
reading  of  cases  and  text  books  of  which  every  lawyer 
does  more  or  less;  (2^,  under  the  drcnmstances  of  tlus 
case  the  will  excludea  the  nephew  who  had  abandoned 
the  study  of  the  law  and  divided  the  library  equally 
among  the  three  nephews,  of  whom  two  were  practicing 
lawyers  and  the  third  a  law  stndent  at  the  time  ol  testa- 
tores  death.     Benson's  Estate,  512. 

Where  the  words  of  the  will  are  "I  give  and  bequeath 
the  said  gas  stock  to  the  extent  of  ^,000,"  the  subject  of 
the  gift  is  gas  stock,  not  money  ;  in  such  case  the  words 
''six  thousand  dollsirs"  are  not  used  to  define  the  gift  it- 
self but  as  a  means  of  measuring  the  extent  of  it  John- 
son's Estate,3i4. 

A  bequest  to  a  number  of  persons,  not  named  but 
answering  a  general  description,  is  a  gift  to  them  as  a 
dass,  and  as  to  who  shall  be  the  constituents  of  this  class 
the  intention  of  the  testator  must  be  first  sought  Den- 
linger's  EsUte,  573. 

Where  a  testator  devised  a  portion  of  his  estate  to  ''all 
the  children  of  my  brothers  H.  and  D.  share  and  share 
alike,"  M.,  a  granddaughter  of  H.,  whose  moljber  died 
before  testator,  was  held  to  be  entitled  to  a  share  of  the 
estate  under  that  devise.    Id. 

A  codicil  is  to  be  interpreted  in  the  light  of  the  drcum- 
stances  surrounding  the  testator  at  the  time  of  its  execu- 
tion and  of  the  reasons  which  induced  it,  especially  where 
they  appear  upon  its  face,  and  as  its  purpose,  ordinarily,  is 
merely  to  modify  or  add  to  and  not  to  revoke,  it  is  only 
permitted  to  chuige  the  will  to  the  extent  tfiat  it  is  incon- 
sistent with  it.    (0.  C.)    Whelen's  Estate,  575. 

A  clear  gift  cannot  be  cut  down  by  subsequent  words, 
unless  such  words  show  an  intention  equally  dear. 
Id. 

When  words  of  request  or  desire  follow  an  absolute 
gift  and  the  benefit  contemplated  in  faver  of  another  is  to 
be  accomplished,  not  by  the  direct  request  or  desire  of 
the  testator  taking  effect  at  the  expiration  of  a  prior  limi- 
tation but  through  the  agency  of  the  original  legatee  in- 
voked by  the  testator's  request,  the  person  or  dass  in 
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whose  favor  it  is  invoked  cannot  assert  the  existence  of  a 

trust  which  can  be  enforced  by  decree.    Id. 

A  testator  gave  his  estate  to  his  widow  for  life  and, 
upon  her  death,  half  of  the  principal  to  his  heirs-at-Iaw 
and  the  other  half  to  her  heirs-at-law:  keld^ihtX  the 
widow*  was  not  an  heir-at-law  of  the  testator  in  the 
sense  intended  by  his  will.  (O.  C.)  Keys's  Estate, 
459. 

Where  a  testator  provides  that  *<the  separate  portion  of 
my  daughters  shall  be  separately  secured  to  Uicm  and 
their  use  beyond  the  dictation  of  the  husband  of  either  of 
them/'  a  valid  separate  use  is  created.  Steinmetz's 
Estate,  Duffield's  Appeal,  377. 

Where  a  will  provides  that  after  certain  indebtedness  is 
pud  <<one  third  of  the  net  amount  shall  be  paid  to  my 
said  wife,"  and  at  the  same  time  leaves  the  whole  estate 
in  an  active  trust  <*as  though  I  myself  acted  in  the  prem- 
ises," an  estate  in  fee  simple  in  the  third  does  not  pass  to 
the  widow.    Id. 

Where  a  testator  bequeaths  land  to  several  in  shares 
with  the  proviso  that  within  a  given  time  one  of  them 
may  ''purchase  the  shares  of  the  others,"  at  a  price  fixed 
in  the  will,  and  the  devisee  to  whom  the  privilege  is 
given  elects  to  take,  he  takes  not  by  purchase,  from 
or  through  the  devisees,  but  under  the  provisions  of 
the  will.    Bayer  v,  Walsh,  57. 
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In  the  absence  of  words  of  substitution  or  of  statutory 
provisions,  the  death  of  a  legatee,  in  the  lifetime  of  the 
testator,  occasions  a  lapse  of  the  legacy,  which  will  go  to 
Uie  residuary  legatee  or  to  the  next  kin,  unless  the  lega- 
tee be  one  of  a  class  taking  as  tenants  in  comm  on,  in 
which  case  the  survivors  of  the  class  will  take  the  entire 
fund.     (O.  C.)     Coffin's  Estate,  71. 

The  word  "effects"  embraces  in  its  widest  scope  every 
form  and  species  of  p>ersonal  estate.  (O.  C.)  Lippin- 
cott's  Estate,  333. 

When  a  testator  enumerates  particular  kinds  of  chat- 
tels and  couples  with  them  "eftects"  or  equivalent  words, 
the  generality  of  his  expression  is  to  be  restricted  to  such 
species  of  property  as  are  ejusdem  generis  with  the  parti- 
cular words.     Id. 

A  testamentary  gift  to  a  person  will  lapse,  if  the  lega- 
tee die  in  the  testator's  lifetime,  even  though  the  gift  be 
expressed  to  be  to  him  and  his  heirs,  but  it  may  be  so 
worded  or  the  context  may  be  such  as  to  show  that  the 
word  <*heirs"  was  meant  to  describe  not  the  estate  but 
the  takers.     (O.  C.)    Wdrsley's  Estate,  247. 

Charge  on  real  estate  by  will.  See  Charge  on 
Realty.    Dickerman  v.  Eddinger,  327. 

WITNB88.  One  who  has  been  convicted  of  per- 
jury and  sentenced  therefor  is  rendered  a  competent 
witness  by  a  pardon.    Diehl  z/.  Rodgers,  447. 
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